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The  Bra  of  Law. 

WHiLB  the  members  of  the  Ic^al  profession  are  a  very 
influential  class,  their  power  in  the  past  has  been 
secondary;  exercised  not  directly  as  lawyers,  but  indi- 
rectly as  persons  elected  or  appointed  to  office.  In  Europe 
the  military  caste  has  always  overshadowed  the  lawyer. 
In  the  United  States  the  complaint  has  often  been  made 
in  late  years  that  the  lawyers  were  losing  their  profes- 
sional status  and  becoming  an  appendage  to  commercial 
enterprise.  The  ideals  of  the  military  leader  and  the 
captain  of  industry  have  often  been  at  variance  with  the 
true  concept  of  law.  Law  is  to  them  an  inconvenient 
interference  with  the  pursuit  of  their  ambitions,  to  be 
broken  if  that  can  be  si^ely  done  or  evaded  if  op^i  breach 
is  not  politic.  But  the  last  year  has  seen  those  once  domi- 
nant ideals  sadly  discredited.  The  War  Lord  sulks  in 
exile  and  his  empire  is  given  over  to  anarchy.  The  busi- 
ness monarch  finds  himself  in  scarcely  less  evil  case.  After 
years  of  more  or  less  successful  industrial  battle,  meeting 
strike  with  lockout  and  boycott  with  black  list,  he  now 
looks  with  alarm  at  the  growing  power  of  Bolsheviki  and 
I.  W.  W.  and  sees  visions  of  wholesale  confiscation.  No 
man  who  believes  in  American  institutions  and  the 
American  people  can  doubt  that  the  era  which  is  dawning 
will  prove  better  than  that  which  is  passing  away.  Look- 
ing at  the  needs  of  the  world  to-day,  is  it  not  probable 
that  this  new  era  will  be  an  era  of  law;  an  era  in  which 
men  and  nations  will  think  in  terms  of  law  rather  than 
in  terms  of  violence?  The  ideal  of  law  is  the  establish- 
ment of  a  common  rule  of  right  for  rich  and  poor,  great 
and  small,  and  the  determination  of  all  controversies  as  to 
its  application  by  impartial  arbitrament.  Always  that 
ideal  has  been  opposed  by  those  who  thought  themselves 


too  great  to  be  fettered  by  the  common  •ju^gxn^nt  of  their 
fellows,  but  whether  in  government  or  in*b}]iine^  those 
who  have  pursued  that  path  have  found  that  it.-lca<is  to 
disaster.  To-day  manual  labor  is  presenting  itStiSAffk 
claimant  for  the  crown  of  supremacy  over  law.  MusV'jte^' 
await  another  bitter  experience  to  teach  us  anew  the  folly  * 
of  admitting  any  such  supremacy,  or  are  we  ready  to  in- 
augurate a  reign  of  law  which  shall  displace  combat  not 
only  between  individuals,  but  between  classes  and  between 
nations  ?  Perfect  justice  is  not  to  be  hoped  for  in  these 
newer  fields  any  more  than  in  those  which  have  already 
been  brought  within  the  domain  of  law.  But  the  judgment 
of  impartial  men  sincerely  seeking  the  right  will  approxi- 
mate justice  more  closely  than  the  result  of  the  struggle 
of  men  each  seeking  his  own  advantaga  It  is  a  barren 
pessimism  which  says  that  human  nature  cannot  be 
changed;  that  men  will  always  be  dominated  by  the  love 
of  power  rather  than  the  love  of  justica  Himian  nature 
does  change — attempt  to  re-establish  human  slavery  or 
trial  by  corsned  if  you  doubt  it.  It  is  a  fact  of  some  sig- 
nificance that  it  was  the  governments  controlled  by  law- 
yers which  overthrew  the  government  controlled  by  mili- 
tary chiefs.  The  lawyer  is  coming  into  his  own  as  the 
ruler  of  the  world  because  he  alone  of  all  the  orders  of 
men  represents  not  force  but  justice,  not  caprice  but  law. 
His  asc^idency  will  last  until,  intoxicated  by'  authority, 
he  seeks  to  substitute  persoiial  will  for  the  orderly  processes 
of  law. 


Lawyers  and  Reconstruction. 

IT  has  more  than  once  been  pointed  out  in  these  pages 
that  the  legal  profession  occupies  such  a  vantage 
ground  of  impartiality  that  it  is  the  natural  arbiter  and 
director  of  industrial  recoiifltruction.  If  the  members  of 
the  profession  fail  to  rise  to  their  opportunity  it  willj^rob" 
ably  be  because  of  ultra  conservatism.  There  is- ^  spirit 
of  change  and  imrest  in  the  air  which  is  irrecffstible.  By 
the  work  of  thoughtful  and  patriotic  men  it  may  be  so 
guided  as  to  work  only  good.  Confronted  with  mere 
opposition,  it  will  break  down  that  opposition  and  take 
such  shape  as  ignorance  and  passion  may  dictata  The 
unwise  measures  which  from  time  to  time  are  exploited 
in  the  United  States  derive  their  power  from  the  fact 
that  they  are  designed  to  remedy  real  ills.  Take,  for 
example,  the  recall  of  judges,  a  measure  of  doubtful  merit. 
It  would  probably  have  gained  little  vogue  were  it  not  for 
the  fact  that  there  were  in  the  United  States  jud^ 
(albeit  their  nimiber  has  always  been  almost  negligible) 
who  were  corrupt  or  biased,  who  rendered  unjust  decisions 
in  behalf  of  large  vested  interests  and  against  whose  in- 
justice existing  law  provided  no  adequate  relief.  If 
adequate  provision  is  made  to  meet  this  evil,  the  agitation 
for  the  recall  will  speedily  die  out.  If  the  bar  contents 
itself  with  ejaculations  of  pious  horror,  the  agitation  will 
steadily  grow  in  power.  Bolshevism  is  a  foreign  bom 
monster,  absolutely  incompatible  with  American  institu- 
tions; absolutely  destructive  of  true  freedom.  With  it 
there  must  be  no  paltering  and  no  compromise.  But  while 
prompt  and  vigorous  repression  of  all  revolutionary  propa- 
ganda is  absolutely  necessary,  it  is  not  sufficient.  The 
effective  remedy  for  Bolshevism  is  true  and  intelligent  Pro- 
gressivism.  There  are  a  few  representatives  of  special 
interests  to  whom  every  change  appears  to  be  revolution- 
ary; who  will  brand  as  Bolshevistic  every  suggested  re- 
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form.  It  paiUt^'iit^  be  forgotten  that  there  are  Am^can 
Junkers  anc^^&at  the  supremacy  of  the  Junker  will  lead 
to  ^a^  dtogeorbus  reaction  as  certainly  in  America  as  in 
JEiiitifjBie^''  The  economic  and  political  balance  of  our  nation 
Wtft*  with  the  "middle  dass'' — ^the  skilled  workmen,  sal- 
'  aried  employees,  small  property  owners  and  the  lika  As 
long  as  these  find  that  our  institutions  give  a  fair  oppor- 
tunity for  redress  for  any  just  grievances  of  which  tiiey 
may  complain,  Bolshevism  will  gain  no  footing  outside 
a  small  fringe  of  idle  and  lawless  men.  It  rests  with  the 
members  of  the  legal  profession,  as  the  makers  and  inter- 
preters of  law,  to  see  to  it  that  this  class  of  citizens  is  not 
subjected  to  such  conditions  as  will  drive  it  to  ally  itself 
with  the  forces  of  unrest. 

No  Compromise  with  Crime. 

BUT  if  there  is  danger  in  an  attempt  to  oppose  a  "stand 
pat"  policy  to  3ie  prevailing  epidemic  of  disloyalty, 
there  is  yet  greater  danger  in  any  attempt  to  palter  with 
its  exponents.  Under  our  system  of  government  there  is 
always  a  possibility  that  officers  or  candidates  for  office 
will  truckle  to  a  movement  which  apparently  commands  a 
considerable  vote  though  they  are  not  in  sympathy  with 
its  aims  or  methods.  Between  Bolshevism  and  American- 
ism, between  those  who  would  preserve  and  those  who 
would  overthrow  the  republic,  there  can  be  no  compromise. 
It  is  purely  a  question  of  arousing  a  popular  appreciation 
of  the  situation.  During  the  war  no  man  outside  a  few 
localities  thought  .of  truckling  to  the  German  vote.  It 
must  be  plainly  understood  that  the  Bolshevist  movement 
in  the  United  States  is  not  peace  but  war.  The  American 
Bolsheviki  are  more  plainly  en^nies  of  the  human  race 
than  any  pirate  who  ever  cruised  the  high  seas.  They 
stand  for  the  proposition  that  economic  wrongs  may  be 
redressed  by  bloodshed,  violence  and  the.  overthrow  of 
government.  In  dealing  with  the  exponents  of  that  theory, 
whether  any  economic  wrongs  exist  is  quite  beside  the 
question.  If  a  suitor  comes  into  court  with  a  shot  gun 
demanding  a  decision  in  his  favor,  an  investigation  into 
the  merits  of  his  case  is  not  in  order,  and  the  situation 
calls  for  the  prompt  interposition  of  the  sheriff.  It  is 
very  probable  that  additional  legislation  is  necessary  to 
deal  with  the  problem.  All  propaganda  looking  to  the 
overthrow  of  government  should  be  prohibited.  Since 
labor  strikes  furnish  an  ideal  setting  for  the  activities  of 
the  revolutionist,  strict  measures  should  be  enacted  to  pre- 
vent the  fomenting  of  violence  or  lawlessness  on  such  occa- 
sions. The  foreign  language  press  is  one  of  the  principal 
vehicles  for  Bolshevist  propaganda  and  has  thereby  ftir- 
nished  another  reason  for  its  suppression.  Immigration 
should  be  more  rigidly  regulated,  and  the  undesirable 
aliens  now  in  our  midst  should  be  promptly  deported.  At 
present  the  Bolshevist  movement  in  the  United  States  is 
vociferous  out  of  all  proportion  to  its  size.  But  if  we 
neglect  it,  palter  with  it  or  attempt  to  play  politics  with 
it,  we  may  find  too  late  that  it  contains  the  seed  of  civil 
war. 

Punish  the  World  Criminals. 

V\T HiLE  the  long  delays  in  formulating  the  terms  of  the 

^^       peace  treaty  may  be  justified  by  the  complexity  of 

the  questions  involved,  it  is  hard  to  find  an  excuse  for  the 

delay  in  bringing  to  justice  the  arch  criminal  responsible 


for  the  world  conflict.  As  has  been  recently  shown  at 
length  in  Law  Notes  (January,  1919,  p.  184)  there  is 
no  doubt  as  to  the  liability  of  William  Hohenzollem  to 
such  punishment  as  an  international  tribunal  may  assess. 
Even  if  technical  objections  might  be  raised,  the  action  of 
the  allied  powers  cannot  be  stayed  by  technicalities  and 
they  need  consider  only  whether  their  action  satisfies  the 
conscience  of  the  world.  The  thing  most  needed  at  the 
present  time  to  make  future  wars  impossible  is  a  convinc- 
ing diemonstration  that  the  world  will  hold  to  the  full 
measure  of  criminal  liability  the  persons  responsible  for 
an  unjust  war.  A  league  of  nations  and  a  program  for 
dealing  with  the  person  who  starts  the  next  war  are  an 
empty  threat  if  justice  is  not  done  to  the  person  respon- 
sible for  this  ona  Equally  essential  is  the  condign  pun« 
ishment  of  those  officers  who  were  guilty  of  the  more 
glaring  atrocities.  It  is  true  that  they  acted  under  orders, 
but  it  is  well  settled  that  the  order  of  a  superior  will  not 
always  excuse  a  person  in  the  military  service.  '^A  soldier 
is  bound  to  obey  only  the  lawful  orders  of  his  superiors. 
If  he  receives  an  unlawful  order  he  is  bound  neither  by 
his  duty  nor  his  oath  to  do  it.  For  instance,  an  order 
from  an  officer  to  a  soldier  to  shoot  another  for  disrespect- 
ful words  merely  would  if  obeyed  be  murder  both  in  the 
officer  and  the  soldier."  U.  S.  v.  Gaar,  1  Woods  (U.  S.) 
480.  INTo  protection  can  be  claimed  from  an  order  ^^so 
palpably  atrocious  as  well  as  ill^al,  that  one  must  in- 
stinctively feel  that  it  ought  not  to  be  obeyed."  McCdll 
V.  McDowell,  Deady  (U.  S.)  233.  This  doctrine  has 
received  the  approval  of  the  Supreme  Court  Mitchell  v. 
Harmony,  13  How.  115.  The  officers  of  the  Glerman  army 
and  navy  are  men  of  education.  Officers  directing  the 
ravishment  of  women  and  the  mutilation  of  children  knew 
perfectly  well  that  the  orders  under  which  they  acted 
were  in  violation  of  the  law  of  nations.  The  submarine 
commanders  who  shelled  the  lifeboats  in  which  women  and 
children  were  escaping  from  a  sinking  wreck  knew  that 
international  law  pronounced  their  act  murder.  Not  for 
vengeance,  not  even  for  punishment,  but  to  establish  a 
principle  for  future  generations,  those  acts  must  be  taken 
out  of  the  category  of  lawful  acts  of  war  in  the  one  effec- 
tive manner,  by  the  ignominious  execution  as  common 
criminals  of  the  persons  responsible  for  them.  Without 
that,  any  declaration  of  ill^ality  will  be  but  one  more 
addition  to  the  increasing  heap  of  scraps  of  paper. 

Amnesty  for  the  Seditious. 

A  CONSIDERABLE  agitation  is  being  started  in  favor  of  a 
general  amnesty  for  "political  prisoners,"  meaning 
thereby  Berger,  Haywood,  Emma  Gfoldman,  et  ejusdem 
generis,  who  have  been  convicted  of  seditious  conduct  dur- 
ing the  war.  The  matter  would  be  beneath  notice  were  it 
not  for  the  fact  that  executive  clemency  has  already  been 
extended  to  a  considerable  number.  In  technical  crimi- 
nology there  is  of  course  a  distinction  between  political 
crime  and  common  crime,  political  crime  being  supposed 
to  involve  less  of  moral  turpitude  for  the  reason  that  its 
motive  is  often  a  sincere  desire  for  social  or  political 
reform  rather  than  mere  personal  gain  or  personal  pas- 
sion. In  the  domain  of  morals  the  distinction  is  a  sound 
one,  for  success  may  transform  a  rebel  into  a  patriot  while 
success  but  adds  to  the  infamy  of  a  common  criminal. 
But  in  the  administration  of  government,  political  crime 
may  be  the  more  dangerous  and  the  less  deserving  of  clem- 
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enc7«  It  threatens  the  existence  of  government  itself 
whUe  common  crime  involves  only  the  lives  or  property  of 
a  few  individuals.  Whether,  after  a  particular  emergency 
such  as  war  has  passed,  amnesty  may  safely  be  exteoided 
to  persons  guilty  of  political  offenses  during  its  continua- 
tion depends  on  circumstances.  At  the  close  of  the  Civil 
War  amnesty  to  the  leaders  of  the  Confederacy  was  safe 
and  justifiable  The  entire  situation  made  perfectly  plain 
what  subsequent  events  proved  tiiat  no  further  danger 
to  the  government  was  to  be  apprehended  from  those  men. 
But  the  case  of  the  persons  guilty  of  sedition  during  the 
present  war  stands  on  a  very  different  footing.  The  war 
with  Germany  was  not  the  sole  cause  and  occasion  of  their 
offending.  The  causes  which  led  them  to  offend  did  not 
cease  with  the  closing  of  that  war.  The  persons  for  whom 
anmesty  is  now  ask^  were  before  the  war  in  active  oppo- 
sition to  the  government  of  the  TJnited  States  as  now  con« 
stitated.  The  war  merely  afforded  them  another  avenue 
for  lie  manifestation  of  that  hostility.  If  now  released 
from  prison  th^  will  promptly  resume  the  same  kind  of 
activities,  and  posing  as  martyrs  before  their  followers 
will  acquire  added  indluence  for  evil.  The  fact  is  that  for 
many  years  we  have  tolerated  a  brand  of  agitation  which 
should  never  have  been  allowed.  The  war  brought  us,  tem- 
porarily at  least,  to  our  senses.  To  grant  amnesty  to  the 
seditious  agitators  now  would  simply  be  to  go  to  sleep 
again  while  anarchistic  (femagogues  assail  the  foimdations 
of  the  republic. 

Foreign  Born  Voters. 

T  is  very  doubtful  whether  the  average  person  who  was 
bom  and  grew  to  maturity  in  a  country  whose  gov- 
ernment differs  markedly  from  ours  can  acquire  such 
familiarity  with  our  institutions  as  to  be  a  competent 
voter.  But  as  long  as  we  admit  naturalized  citizens  to 
vote  we  should  require  educational  qualifications  which 
will  insure  some  measure  of  capacity.  Compulsory  edu- 
cation laws  in  almost  every,  state  require  that  every  child 
shall  receive  a  common  school  education,  and  such  an  edu- 
cation may  be  accepted  as  the  average  qualification  pos- 
sessed by  an  American  bom  voter.  If  we  give  the  suffrage 
to  the  foreign  bom,  we  should  exact  something  approxi- 
mating that  qualification.  The  mere  ability  to  read  and 
write,  possessed  by  the  average  American  bom  child  nine 
years  of  age,  is  not  enough.  The  would-be  voter  should  be 
compelled  to  show  that  he  has  used  that  ability  to  inform 
himself  as  to  American  institutions.  The  determination 
of  the  existence  of  such  qualifications  should  not,  as  has 
heretofore  been  done  when  an  educational  test  has  been 
fixed,  be  left  to  election  officers.  A  board  should  be  es- 
tablished before  whom  a  would  be  voter  could  appear  at 
any  time  and  take  a  regular  examination.  On  passing 
the  examination  he  would  receive  a  certificate  of  capacity 
to  vote.  In  case  of  failure  a  certain  time,  say  a  year, 
should  elapse  before  a  re-examination.  Quite  apart  from 
the  gain  in  the  intelligence  of  voters,  the  general  effect  of 
such  a  requirement  would  be  good.  Foreigners  coming  to 
our  shores  attach  little  importance  to  American  citizen- 
ship. Too  often  they  gravitate  quickly  to  the  ranks  of 
those  who  despise  and  vilify  our  institutions.  To  a  con- 
siderable extent  the  fault  is  our  own.  How  can  we  expect 
them  to  prize  what  we  hold  so  lightly?  A  college  d^ree 
or  a  membership  in  an  ancient  fraternal  order  would  be 
of  little  value  to  its  holder  if  it  was  given  freely  to  every 
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casual  applicant'  Let  it  be  understood  that  the  privil^^e 
of  participating  in  the  government  of  the  nation  is  open 
only  to  those  who  make  themselves  fit  for  it,  and  it  will 
be  valued  more  highly  by  those  who  seek  it  and  exercised 
more  worthily  by  those  who  possess  it 

Judicial  NulliAcation  of  Statutes. 

THS  opinion  that  the  courts  have  no  power  to  annul  an 
act  of  Congress  as  being  in  conflict  with  the  consti- 
tution has  always  been  maintained  by  a  respectable 
minority.  If  it  luid  no  other  defender  it  would  be  entitled 
to  consideration  because  of  its  advocacy  by  Chief  Justice 
Walter  Clark  of  North  Carolina,  whose  earnest  champion- 
ship of  this  supposed  heresy  gains  weight  from  the  fact 
that  his  own  thirty  years  of  judicial  service  obviates  any 
suspicion  of  hostility  to  the  just  powers  of  the  courts.  The 
arguments  on  behalf  of  the  prevailing  view  have  been  often 
and  ably  stated  and  it  is  not  proposed  now  to  recapitulate 
them.  It  is  at  the  present  time  a  condition  rather  than  a 
theory  which  confronts  us,  and  it  is  not  at  all  plain  that 
the  condition  would  not  have  been  a  great  deal^  worse  had 
the  opposite  theory  prevailed  from  the  beginning.  A 
government  by  three  departments  each  absolutely  inde- 
pendent is  a  glittering  dream.  Nothing  of  the  kind  ever 
has  existed  or  ever  can  exist  in  practice.  If  each  depart- 
ment were  to  judge  for  itself  ^e  validity  of  an  act  of 
Congress  we  would  have  confusion  worse  confounded,  and 
the  law  would  change  with  the  whim  of  each  local  execu- 
tive in  whose  jurisdiction  it  is  supposed  to  become  effective 
If  no  department  could  question  an  act  of  Congress,  then 
the  supremacy  would  merely  pass  from  the  judiciaiy  to 
the  l^islatura  There  is  room  for  argument  that  it  would 
not  be  unwise  to  repeal  all  the  limiting  provisions  of  the 
Constitution  and  hold  Congress  strictly  responsible  for  its 
every  act  But  it  is  certai^y  unwise  and  illogical  to  keep 
those  provisions  with  no  means  whatever  of  making  them 
effective.  It  is  easy  but  scarcely  fair  to  refer  to  a  judicial 
declaration  against  the  validity  of  a  statute  as  an  assump- 
tion of  infallibility.  As  long  as  we  have  a  government 
every  question  must  be  decided  finally  by  some  ona  The 
decision  must  inevitably  be  wrong  sometimes.  Inevitably 
it  must  in  some  instances  be  overruled  on  a  subsequent 
consideration.  But,  in  spite  of  this,  the  power  to  decide 
finally  must  be  reposed  somewhere  if  anarchy  is  to  be 
avoided.  The  power  to  decide  finally  whether  statutes 
infringe  the  Constitution  is  at  present  considered  as  rest- 
ing in  the  courts.  Despite  the  mistakes  which  the  courts 
have  made  in  its  exercise  will  any  one  assert  that  it  would 
have  been  as  well  exercised  by  any  other  department  of  the 
government?  Theoretically  of  course  all  this  is  beside 
ihe  question  and  the  real  issue  is  to  whom  the  power  is 
granted  by  the  Constitution.  But  where  one  construction 
has  prevailed  for  nearly  a  century  and  has  worked  well, 
it  is  hard  to  get  up  much  enthusiasm  for  a  crusade  to 
change  it. 

Lobbying. 

THE  practice  of  lobbying  with  the  members  of  legisla- 
tive assemblies  has  been  universally  held  by  the 
courts  to  be  contrary  to  public  policy.  Thus  in  Marshall 
V.  Baltimore,  etc.,  B.  Co.,  16  How.  (TJ.  S.)  814,  it  was 
said :  '^Lc^gislators  should  aet  with  a  single  leye  to  the  true 
interest  of  the  whole  people,  and  courts  of  justice  can  give 
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no  countenance  to  the  use  of  means  which  may  subject 
them  to  be  misled  by  the  pertinacious  importunity  and 
indirect  influences  of  interested  and  unscrupulous  agents 
or  solicitors.  Influences  secretly  urged  under  false  and 
covert  pretences  must  necessarily  operate  deleteriously  on 
legislative  action,  whether  it  be  employed  to  obtain  the 
passage  of  private  or  public  acts/'  In  Tool  Co.  v.  Norrisj 
2  Wall.  45,  it  was  said  by  Mr.  Justice  Field  that  contracts 
for  lobbying  have  universally  been  held  to  be  invalid  and 
that  "the  decisions  have  not  turned  on  the  question  whether 
improper  influences  were  contemplated  or  used  but  upon 
the  corrupting  tendency  of  the  agreements."  Despite  this 
universal  condemnation  there  probably  never  has  been  a 
session  of  Congress  at  which  lobbyists  have  not  thronged. 
The  practice  is  hard  to  reach,  because  of  the  difficulty 
of  distinguishing  between  lobbying  and  the  indubitable 
right  of  the  citizen  to  make  his  wishes  known  to  his  rep- 
resentatives. But  of  late  lobbying  has  developed  an 
elaborateness  of  organization  which  may  readily  be  pro- 
hibited. The  suffrage  organization  maintains  a  bureau 
having  a  card  index,  said  to  have  cost  a  hundred  thousand 
dollars,  giving  in  detail  the  antecedents,  habits,  etc.,  of 
every  Congressman.  The  methods  of  the  Anti-Saloon 
League  are  equally  well  known  and  its  members  boast  of 
their  efficacy.  Practices  of  that  sort  are  destructive  of  the 
whole  theory  of  representative  government.  If  that  theory 
is  to  be  maintained,  the  representatives  should  be  kept 
free  from  every  form  of  organized  importunity.  If  that 
can  not  be  done,  the  only  way  to  obviate  government  by  a 
small  organized  minority  is  to  abolish  the  representative 
system  and  submit  every  question  to  a  direct  popular  vote. 
Congress  must  abolish  the  lobbyist  or  the  lobbyist  will 
cause  the  abolition  of  Congress. 

Incorporated  Families. 

SCAi^NiNG  the  blank  form  of  an  income  tax  return,  one 
cannot  but  be  impressed  with  the  fact  that  in  this  as 
in  every  other  economic  situation  the  salaried  man  is  at 
a  disadvantaga  His  salary  is  regarded  as  net  income  and 
the  authorized  deductions  are  few.  A  business  corpora- 
tion is  entitled  to  deduct  all  its  operating  expenses  and 
pay  tax  on  what  is  truly  net  profit.  Is  not  the  necessary 
living  cost  of  a  salaried  man  just  as  truly  operating  ex- 
pense? Suppose  he  and  his  wife  should  incorporate  as 
the  John  Smith  Domestic  Establishment,  Limited,  for  the 
corporate  purpose  of  securing  the  livelihood  of  John,  his 
wife  and  such  progeny  as  should  come  to  them.  The  rental 
of  the  house  would  go  in  as  plant  expense.  John's  cloth- 
ing, car  fare,  lunches,  etc.,  would  be  strictly  comparable  to 
the  expenses  of  a  traveling  salesman.  His  salary  would 
represent  not  net  income  but  gross  receipts,  from  which 
every  expense  necessary  to  enable  him  to  earn  that  income 
would  be  properly  deducted.  The  cost  of  maintaining  the 
children  might  be  called  expense  of  branch  establishments 
not  yet  brought  to  a  productive  basis.  Are  not  doctor's 
bills  for  the  salary  earner  as  Intimate  a  deduction  as  the 
cost  of  repairs  for  factory  machinery  ?  The  salaried  man 
is  now  between  the  upper  and  the  nether  millstone. 
Heaven  knows  he  is  not  a  capitalist,  while  the  proletariat 
scornfully  term  him  *T)ourgeois"  and  "white  collar  slave." 
By  all  means  let  him  incorporate  and  thereby  elevate  him- 
self to  a  recognized  economic  position.  But  would  the 
court  which  denied  a  charter  to  the  Young  Hassy  Asso- 
ciation (see  Law  No^jiJIarch,  1919,  p.  240)  look  with 


more  favor  on  a  petition  for  the  incorporation  of  the  John 
Smith  Domestic  Establishment? 


Precedents. 

Now  that  the  pressure  of  war  news  is  over  the  lay 
press  has  resumed  its  favorite  indoor  sport  of  rail- 
ing at  the  action  of  courts  in  following  precedent.  One 
paper  quotes  a  "prominent  attorney"  as  saying,  "I  would 
have  to  go  out  of  business  if  the  courts  stopp^  following 
precedents  and  began  to  do  justica"  Were  every  judge 
gifted  with  omniscience  he  could  ascertain  the  justice  of 
each  case  quite  readily.  But  in  these  days  of  fallible  men, 
justice  according  to  the  length  of  the  judge's  foot  would 
be  certain  and  definite  compared  with  justice  according  to 
his  individual  notictn  of  the  merits.  Imagine  the  new 
r^ime  safely  established.  The  editor  goes  to  his  lawyer 
and  inquires:  "Is  it  safe  for  me  to  publish  this  article 
about  the  candidate  for  governor?"  "It's  impossible  to 
say,"  the  lawyer  would  have  to  respond.  "It  all  depends 
on  whether  the  judge  thinks  it  is  libellous."  "But,"  in- 
sists the  editor,  "I  don't  want  to  take  any  chances."  "I 
don't  see  how  I  can  help  you,"  answers  the  attorney.  "The 
Supreme  Court  has  four  times  decided  that  such  an  article 
is  not  libellous,  but  you  know  they  don't  foUow  precedents 
any  more.  It  all  depends  on  ti^e  judge."  Possibly  such 
an  experience  would  beat  into  the  newspaper  man  as  noth- 
ing else  seems  to  do  that  the  doctrine  of  precedent  is  used 
not  only  to  judge  the  legality  of  past  actions  but  to  deter- 
mine the  legality  of  future  actions.  Without  it  no  man, 
however  careful,  could  make  a  contract  with  any  assur- 
ance of  its  legality  or  plan  a  business  deal  with  any  idea 
of  the  rule  of  law  by  which  it  is  to  be  governed.  Occa- 
sionally of  course  precedent  has  been  followed  unwisely. 
Only  by  a  departure  from  a  precedent  whose  reason  has 
failed  can  law  be  progressiva  But  the  evils  that  foUow 
the  most  rigid  adherence  to  precedent  are  as  nothing  to 
those  which  would  ensue  if  judges  sought  without  compass 
or  chart  to  embark  on  the  broad  sea  of  justica 


ACTIONS  AGAINST  RAILROADS  UNDER  FEDERAL  CONTROL. 

The  present  political  situation  makes  it  problematical 
when  the  federal  control  of  the  railroads  will  be  relin- 
quished. Thousands  of  actions  are  normally  brought 
against  railroad  companies  every  year,  and  federal  control 
being  unpreced^ited  it  has  necessarily  raised  some  novel 
questions  with  respect  to  such  actions. 

The  assumption  of  federal  control  of  the  raiboads  was 
undoubtedly  a  valid  exercise  of  the  war  power.  While  the 
validity  of  the  proclamation  of  December  26,  1917,  was 
questioned  in  Muir  v.  Louisville,  etc.,  B.  Co.,  247  Fed. 
888,  the  subsequent  act  of  March  21,  1918,  was  squarely 
sustained  in  Wainwright  v.  Pennsylvania  B.  Co.,  253  Fed. 
459,  the  court  saying:  "Whether  the  exigencies  existed 
when  Congress  enacted  this  statute  was  for  that  body  to 
determine,  and  cannot  be  questioned  by  the  courts,  if 
there  is  any  substantial  ground  therefor.  McCvMoch  v. 
Maryland,  17  U.  S.  (4  Wheat.)  316,  421  (4  L.  ed. 
579)."  See  also  Bhodes  v.  Tatum,  (Tex.)  206  S.  W. 
114. 

The  provision  of  the  act  authorizing  the  taking  over 
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of  the  roads  (Act  Mar.  21,  1918)  which  relates  to  actions 
against  raiboads  under  federal  control  is  found  infection 
10,  which  reads  as  follows:  "Carriers  while  under  Federal 
control  shall  be  subject  to  all  laws  and  liabilities  as  com- 
mon carriers,  whether  arising  under  State  or  Federal  laws 
or  at  common  law,  except  in  so  far  as  may  be  inconsistent 
with  the  provisions  of  this  Act  or  any  other  Act  applicable 
to  such  Federal  control  or  with  any  order  of  the  President. 
Actions  at  law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments  rendered  as  now  pro- 
vided by  law ;  and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall  be  made  thereto  upon 
the  ground  that  the  carrier  is  an  instrumentality  or  agency 
of  the  Federal  Government.  Nor  shall  any  such  carrier 
be  entitled  to  have  transferred  to  a  Federal  court  any 
action  heretofore  or  hereafter  instituted  by  or  against  it, 
which  action  was  not  so  transferable  prior  to  the  Federal 
control  of  such  carrier ;  and  any  action  which  has  hereto- 
fore been  so  transferred  because  of  such  Federal  control 
or  of  any  Act  of  Congress  or  official  order  or  proclamation 
relating  thereto  shall  upon  motion  of  either  party  be  re- 
transferred  to  the  court  in  which  it  was  originally  insti- 
tuted. But  no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  such  Federal  control." 

The  one  restriction  imposed  by  the  act  is  of  course 
that  against  the  levy  of  process  on  any  property  under 
federal  control.  Of  that  provision  the  Kentucky  court 
said  in  Louisville,  etc.,  B.  Co.  v.  Steel,  202  S.  W.  878: 
'^Obviously,  the  effect  of  the  foregoing  provisions  of  the 
statute  is  to  entirely  suspend  the  right  of  issuing  and  levy- 
ing executions,  attachments,  or  other  like  process  against 
the  property  of  common  carriers  under  federal  control, 
during  the  continuance  of  such  control;  but  it  does  not 
prevent  a  litigant  from  bringing  his  action  against  the 
latter  in  any  court  of  competent  jurisdiction,  or  such  court 
from  granting  him  such  relief  in  the  form  of  a  judgment 
or  otherwise,  short  of  the  coercive  payment  or  satisfaction 
of  such  judgment  by  the  levy  of  an  execution  or  other  like 
process  upon  or  against  any  property  of  the  carrier,  as 
the  litigant  might,  but  for  the  passage  of  the  act,  under 
the  laws  of  the  state  of  his  residence,  have  been  entitled 
to.  In  other  words,  he  may,  notwithstanding  the  act,  bring 
his  action  and  obtain  judgment  against  the  carrier ;  but  he 
cannot  enforce  against  tibe  latter  the  satisfaction  of  the 
judgment,  when  obtained,  by  execution  or  similar  process. 
The  object  of  the  act  of  Congress  and  of  the  President's 
proclamation  referred  to  is  to  prevent,  except  as  allowed 
by  the  director  general  of  the  railroad  under  the  control 
of  the  government,  the  seizure  or  sale  of  its  property, 
which,  if  allowed,  would  interfere  with  the  government's 
use  of  such  property  as  required  in  its  efforts  to  bring  the 
war  te  a  successful  issue."  In  Dooley  v.  Pennsylvania 
R.  Co.,  250  Fed.  142,  it  was  held  that  money  constituting 
traffic  balances  was  not  subject  to  process.  But  in  U.  8. 
Railroad  Administration  v.  Burch,  254*Fed.  140,  it  was 
held  that  land  owned  by  a  railroad  company  but  not  used 
for  railroad  purposes  was  subject  to  execution,  and  that 
the  Director  General  had  no  power  to  take  possession  of 
it  The  court  said :  "The  only  question  thus  for  the  court 
is  whether  or  not,  under  the  terms  of  the  statutes  of  the 
United  States,  the  complainant  in  this  case  is  legally 
in  possession  of  the  property,  so  as  to  entitle  him  to  the 
benefit  of  the  exemption  given  by  the  act  from  the  levy 
of  final  process.    It  does  not  appear  to  the  court  that  the 


property  is  property  of  which,  under  the  teijns  of  the 
statute,  the  President  was  authorized  to  take  possession. 
If  the  President  was  not  authorized  to  take  possession, 
then  he  could  not  authorize  the  Secretary  of  War  or  the 
Director  General  to  take  possession,  and  any  possession 
taken  by  them  would  be  unlawful  and  would  in  no  wise 
divest  the  rights  of  other  parties.  The  complainant  being 
thus  not  in  legal  possession  of  this  property,  and  the  prop- 
erty being,  in  the  opinion  of  this  court,  not  property  of 
which  he  could  l^ally  take  possession,  under  the  terms 
of  the  statutes,  it  is  not  property  which,  under  the  terms 
of  those  statutes,  is  exempt  from  the  levy  of  final  process ; 
and  it  follows  from  that,  that  the  injunction  should  be 
refused."  As  bearing  collaterally  on  the  question  it  may 
be  noted  that  in  Commercial  Clvib  v.  Chicago,  etc.,  B.  Co., 
(S.  D.)  170  K  W.  149,  it  was  held  that  an  order  of  a 
public  service  commission  for  the  construction  of  a  con- 
necting track  could  not  be  enforced  without  the  consent 
of  the  government. 

The  exceedingly  limited  means  of  enforcement  left  by 
the  statute  were  however  taken  away  by  a  departmental 
regulation.  In  his  report  for  1918  the  Director  General 
of  Eailroads  says:  "It  having  been  found  that  suits  were 
being  brought  and  judgments  and  decrees  rendered  against 
carrier  corporations  on  matter  based  on  causes  of  action 
arising*  during  Federal  control,  for  which  the  carrier  cor- 
porations were  not  responsible.  General  Order  No.  50  was 
issued  on  October  28,  providing  that  actions  at  law,  suits 
in  equity,  the  proceedings  in  admiralty  brought  thereafter, 
^based  on  contract,  binding  upon  the  Director  General  of 
Railroads,  claim  for  death  or  injury  to  person,  or  for  loss 
and  damage  to  property,  arising  since  December  31,  1917, 
and  growing  out  of  the  possession,  use,  control,  or  opera- 
tion of  any  railroad  or  system  of  transportation  by  the 
Director  General  of  Railroads,  which  action,  suit,  or  pro- 
ceeding, but  for  Federal  control,  might  have  been  brought 
against  the  carrier  company,  shall  be  brought  against 
William  G.  McAdoo,  Director  General  of  Railroads,  and 
not  otherwise:  Provided,  however.  That  this  order  shall 
not  apply  to  actions,  suits,  or  proceedings  for  the  recovery 
of  fines,  penalties,  and  forfeitures.' "  This  order  obvi- 
ously makes  it  impossible  to  collect  any  claim  except  as 
the  Director  General  chooses  voluntarily  to  order  it  paid, 
since  the  judgment  is  against  him  and  not  against  the 
railroad,  and  no  levy  on  lands  not  used  for  railroad  pur- 
poses is  possible.  With  every  disposition  to  indulge  in 
presumptions  in  favor  of  the  action  of  the  Director  Gen- 
eral, it  is  to  be  regretted  that  he  did  not  see  fit  to  explain 
somewhat  more  fully  the  situation  which  led  to  this  order. 
His  statement  that  judgments  were  rendered  against  car- 
riers on  causes  of  action  "for  which  the  carrier  corpora- 
tions were  not  responsible''  would  seem  to  mean  that 
though  the  act  of  Congress  provides  that  suits  may  be 
brought  and  judgments  rendered  as  now  provided  by  law 
the  Director  General  asserts  the  power  to  review  the  action 
of  the  courts  and  refuse  payment  of  such  judgments  as  he 
considers  unjust.  Since  he  obviously  cannot  give  the 
matter  his  personal  attention  he  must  act  on  the  advice 
of  his  counsel,  which  means  that  the  attorneys  who  lost 
the  case  decide  whether  the  judgment  is  just.  No  data 
are  available  as  to  how  the  provision  has  been  applied,  but 
it  was  asserted  before  the  Interstate  Commerce  Committee 
of  the  Senate  last  January  that  there  were  more  unpaid 
claims  for  damages  filed  with  the  railroad  administration 
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than  there  had  ever  been  before  in  the  history  of  American 
railroads. 

Order  number  18,  made  April  9,  1918,  as  modified  by 
number  18a  is  as  follows:  ''It  is  therefore  ordered  that 
all  suits  against  carriers  while  under  Federal  control  must 
be  brought  in  the  coimty  or  district  where  the  plaintiff 
resided  at  the  time  of  the  accrual  of  the  cause  of  action  or 
in  the  county  or  district  where  the  cause  of  action  arosa*' 
That  order  was  supplemented  by  order  number  26,  made 
May  23, 1918,  which  is  stated  in  Rhodes  v.  Tatum,  (Tex,) 
206  S.  W.  114,  as  follows:  "It  is  therefore  ordered  that 
upon  a  showing  by  the  defendant  carrier  that  the  just 
interests  of  the  government  would  be  prejudiced  by  a 
present  trial  of  any  suit  against  any  carrier  under  federal 
control,  which  suit  is  not  covered  by  general  order  No.  18, 
and  which  is  now  pending  in  any  county  or  district  other 
than  that  where  the  cause  of  action  arose,  or  other  than  in 
which  the  person  alleged  to  have  been  injured  or  damaged 
at  that  time  resided,  the  suit  shall  not  be  tried  during 
the  period  of  federal  controL*' 

In  view  of  the  provision  of  the  Act  of  Congress  that 
actions  may  be  brought  and  judgments  rendered  "as  now 
provided  by  law"  a  serious  question  arises  as  to  the 
validity  of  the  r^ulations  heretofore  quoted.  The  natural 
construction  of  the  language  would  seem  to  be  that  Con- 
gress designed  that  such  an  action  should  be  governed 
in  all  respects  by  existing  law  except  for  its  single  pro- 
hibition  of  the  levy  of  process.  Such  was  the  view  taken 
in  Moore  v.  Atchison,  etc.,  B.  Co.,  174  N.  Y.  S.  60.  In 
that  case  an  action  was  brought  in  a  district  other  than 
that  permitted  by  order  18a.  After  quoting  the  statute 
the  court  said:  "A  reading  of  the  paragraph  above  quoted 
leads  to  the  conclusion  that  Congress  did  not  intend  to 
authorize  the  President  or  his  agent  or  agents  to  make 
orders  affecting  the  jurisdiction  of  the  state  courts,  or 
affecting  the  right  to  maintain  actions  therein,  since  it 
is  expressly  provided,  without  qualification  of  any  kind, 
that  actions  at  law  and  suits  in  equity  may  be  brought 
against  carriers  and  judgments  rendered  'as  now  provided 
by  law.* " 

But  in  two  cases  the  contrary  view  has  been  taken.  In 
Wainwright  v.  Pennsylvwnia  iJ.  Co.,  253  Fed.  459,  which 
also  arose  in  connection  with  order  18a,  the  court  after 
setting  out  the  statute  said:  "In  the  opinion  of  the  court 
all  this  quotation  means  is  that  any  person  having  a  cause 
of  action  shall  not,  by  reason  of  this  act  or  any  r^ulation 
made  thereunder,  be  deprived  of  the  right  to  maintain  it 
in  a  proper  court,  if,  under  the  state,  federal,  or  common 
law,  he  is  entitled  to  a  l^al  remedy.  It  does  not  mean, 
as  claimed,  that,  having  a  cause  of  action  against  the 
carrier,  he  has  the  right  to  institute  it  in  any  forum  in 
which  he  could  have  brought  it  before  the  passage  of  this 
act."  In  Ehodes  v.  Tatum,  (Tex.)  206  S.  W.  114,  the 
court  sustained  orders  18a  and  26,  saying:  "Any  order 
issued  by  Mr.  McAdoo  as  Director  General  must  be  con- 
sidered as  the  order  of  the  President.  General  orders  18, 
18a  and  26,  above  sent  out,  were  all  issued  subsequent 
to  the  approval  of  the  act  of  March  21,  1918,  and  we 
must  presume  were  issued  for  the  purpose  of  putting  into 
execution  the  provisions  of  the  act  and  in  furtherance 
of  the  President's  effort  to  carry  out  the  evident  purpose 
of  Congress  in  its  enactment  Since  the  act  and  the  orders 
referred  to  affect  the  relator's  remedy  only,  they  are  not 
subject  to  the  objection  that  they  were  ex  post  facto  or 


retroactive  in  their  effect.  The  importance  of  having 
absolute  control  of  transportation  systems  in  the  prose- 
cution of  the  war  is  a  matter  of  common  knowledge.  After 
hearing  the  motion  the  trial  judge  decided  that  a  trial  of 
relator's  case  in  the  district  court  of  Oldham  county  would 
be  prejudicial  to  the  justice' interests  of  the  government 
and  would  seriously  interfere  with  the  physical  operation 
of  the  defendant  railways.  Under  the  record  here  the  pre- 
sumption of  the  validity  of  the  court's  order  obtains.  The 
case,  therefore,  comes  within  the  purview  of  the  general 
orders  above  quoted,  and  the  further  prosecution  of  the 
action  should,  we  think,  be  controlled  by  their  provisions." 

While  the  weight  of  authority  is  thus  in  favor  of  the 
validity  of  the  orders  of  the  railroad  administration,  it  is 
to  be  borne  in  mind  that  both  the  Wainwright  case  and 
the  Ehodes  case  were  decided  in  October,  1918,  while 
hostilities  were  rife.  Both  justify  the  orders  as  emergency 
war  measures,  the  court  saying  in  the  Wainwright  case: 
"That  the  exercise  of  the  right  to  maintain  actions  in  a 
forum  distant  from  the  place  where  the  witnesses  reside 
will  seriously  interfere  with  the  successful  prosecution  of 
the  war  cannot  be  open  to  doubt.  How  are  the  soldiers 
drafted  under  the  Selective  Draft  Act  to  be  transported 
from  the  interior  to  the  seaports,  if  the  operation  of  trains 
i9  to  be  interfered  with  in  this  manner?  How  are  mu- 
nitions, clothing,  food,  coal,  and  other  supplies  necessary 
to  carry  jon  the  war,  to  be  transported  eiq[>editiously,  if 
the  employees,  without  whom  trains  cannot  be  operated, 
are  to  be  compelled  to  leave  their  employment  to  attend 
as  witnesses  at  places  himdreds  of  miles  away  from  where 
their  duties  require  them  to  be,  whenever  a  person  has, 
or  imagines  he  has,  a  cause  of  action  against  the  carrier, 
and  for  his  convenience,  or  in  some  instances,  perhaps, 
to  prevent  a  proper  defense,  institutes  the  action  in  a  court 
far  distant  from  the  district  where  the  cause  of  action 
arose,  and  in  a  district  other  than  that  of  the  residence  of 
the  plaintiff  at  the  time  of  the  accrual  of  the  cause  of 
action  ?"  Whether  the  orders  would  be  deemed  reasonable 
now  that  hostilities  are  at  an  end  is  a  debatable  question. 
We  are  still  legally  at  war  and  the  war  power  is  in  no 
degree  abated  by  the  armistica  This  was  clearly  demon- 
strated by  the  court  in  the  decision  which  sustained  the 
taking  over  of  the  transatlantic  cables  after  the  signature 
of  the  armistica 

It  seems  therefore  that  there  is  at  the  present  time  no 
substantial  right  of  action  against  a  railroad  which  is  under 
government  control.  An  action  may  be  brought  if  service 
can  be  had  in  the  prescribed  district  (see  Moore  v.  Atchi- 
son, etc.,  B.  Co.,  174  N.  Y.  S.  60,  wherein  the  plaintiff 
was  unable  to  bring  suit  in  either  of  the  jurisdictions 
specified  in  the  order  of  the  Director  General).  When  a 
judgment  is  obtained  it  will  be  paid  when  tiie  Director 
General  sees  fit  to  order  it  to  be  paid.  This  is  obviously 
a  situation  of  no  little  hardship.  Shippers  are  absolutely 
at  the  mercy  of  clerks  of  the  railroad  administration  in 
the  matter  of  claims  for  loss  or  damage.  Crippled  ^n- 
ployees  are  condemned  to  wait  indefinitely  for  compen- 
sation. It  is  not  likely  that  railroad  claim  agents  have 
changed  their  methods  with  the  change  of  employers,  and 
it  is  impossible  to  say  how  many  unjust  and  inadequate 
settlements  have  been  forced  on  persons  unable  to  endure 
the  long  delays  which  the  system  makes  possibla 

Criticism  of  measures  enforced  during  the  war  is  in  the 
main  unreasonable.    At  that  time  men  were  dealing  with 
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unaccustomed  problems  under  the  stress  of  a  desperate 
emergen<7.  Mistakes  and  individual  cases  of  hardship 
were  inevitable,  and  the  blame  must  fall  on  those  who 
allowed  the  day  for  intelligent  preparation  to  pass.  But 
five  months  have  elapsed  since  the  armistice  was  signed 
and  while  conditions  have  not  returned  to  normal,  the  stress 
of  the  emergency  has  relaxed.  On  every  hand  the  need 
for  the  spe«iy  resumption  of  peaceful  industry  is  felt 
What  could  more  effectually  impede  that  resuanption  than 
for  the  great  arteries  of  commerce,  with  which  all  business 
comes  into  contact,  to  remain  the  beneficiaries  of  a  sub- 
stantial moratorium  ?  Inconvenience  and  injustice  which 
were  endured  without  complaint  in  the  hour  of  the  nation's 
peril  will  not  be  borne  patiently  now  that  the  peril  has 
passed.  An  act  of  Congress  is  not  necessary  to  restore  the 
rights  of  litigants  against  the  railroads.  All  that  is  needed 
is  the  revocation  by  the  Director  General  of  the  orders 
which  have  been  referred  to  and  the  making  of  an  order 
for  the  immediate  payment  of  every  claim  on  the  rendi- 
tion of  a  judgment  by  the  highest  court  to  which  it  is 
desired  to  carry  the  case.  The  problem  of  railroad  control 
is  one  which  will  require  much  time  and  consideration  for 
its  solution,  but  the  restrictions  on  suits  against  the  rail- 
roads, however  useful  as  war  measures,  have  outlived  the 
necessity  which  alone  could  justify  their  existenca 

Aside  from  mere  considerations  of  expediency  there  is 
a  principle  involved  which  should  not  be  ignored.  If  the 
federal  government  is  to  engage  in  activities  which  par- 
take of  the  nature  of  industry  rather  than  of  government, 
it  should  not  carry  its  sovereign  capacity  into  those  ac- 
tivities. In  strictly  governmental  matters  it  may  not  be 
unseemly  for  executive  powei*s  to  be  asserted  in  derogation 
of  the  jurisdiction  of  the  courts.  But  in  a  matter  so  far 
removed  from  the  sphere  of  government  as  the  operation 
of  a  railroad  such  an  assertion  is  inconsistent  with  the 
spirit  of  our  institutions  and  destructive  of  public  respect 
for  law.  Free  access  to  the  courts  and  unquestioning 
obedience  to  their  decisions  are  the  very  foundation  of 
public  law  and  order.  Any  official  act  in  derogation  of 
these  essentials  of  good  citizenship,  however  well  inten- 
tioned,  is  very  apt  to  bear  fruit  in  future  lawlessness. 

W.  A.  S. 


REGULATION'  OF  CHILD  LABOR  BY  FEDERAL  TAXATION. 

At  the  outset  it  may  be  well  to  say  that  the  writer  is 
in  hearty  sympathy  with  all  legitimate  efforts  to  protect 
the  child  from  exploitation  by  mercenary  employers,  and 
would  like  to  see  adequate  laws  passed  by  every  state  in 
the  Union  which  would  encompass  this  result.  It  is  not 
with  the  end  sought  but  with  the  nieans  adopted  that  the 
quarrel  lies.  Undismayed  by  the  decision  of  the  Supreme 
Court  in  Hammer  v.  Dagenhart,  246  U.  S.  667,  38  S. 
C.^  R.  581,  declaring  the  act  of  Congress  prohibiting  the 
shipment  in  interstate  commerce  of  the  products  of  child 
labor  to  be  unconstitutional  on  the  ground  that  the  regu- 
lation of  labor  conditions  was  purely  a  local  matter,  and 
as  such  reserved  to  the  states  for  control,  Congress  has 
again  attempted  to  usurp  this  right,  this  time  by  means 
<rf  the  very  effective  bludgeon  of  taxation.  In  the  Var 
Beveniie  bill  passed  at  the  recent  session  of  Congress  the 
following   provision    was    incorporated:    "Every   person 


(other  than  a  bona  fide  boys'  or  girls'  canning  dub  recog- 
nized by  the  Agricultural  Department  of  a  State  and  of 
the  United  States)  operating  (a)  any  mine  or  quarry 
situated  in  the  United  States  in  which  children  under  the 
age  of  sixteen  years  have  been  employed  or  permitted  to 
work  during  any  portion  of  the  taxable  year;  or  (&)  any 
mill,  cannery,  workshop,  factory,  or  manufacturing  estab- 
lishment situated  in  the  United  States  in  which  children 
under  the  age  of  fourteen  years  have  been  employed  or 
permitted  to  work,  or  children  between  the  ages  of  four- 
teen and  sixteen  have  been  employed  or  permitted  to  work 
more  than  eight  hours  in  any  day  or  more  than  six  days 
in  any  week,  or  after  the  hour  of  seven  o'clock  post  merid- 
ian, or  before  the  hour  of  six  o'clock  ante  meridian,  dur- 
ing any  portion  of  the  taxable  year,  shall  pay  for  each 
taxable  year,  in  addition  to  all  other  taxes  imposed  by 
law,  an  excise  tax  equivalent  to  10  per  centum  of  the  entire 
net  profits  received  or  accrued  for  such  year  from  the 
sale  or  disposition  of  the  product  of  such  mine,  quarry, 
mill,  cannery,  workshop,  factory,  or  manufacturing  estab- 
lishment." By  thus  taxing  the  products  of  manufacturers 
employing  child  labor  Congress  has  put  an  end  to  such 
labor  as  effectively  as  if  all  the  states  had  passed  laws 
specifically  forbidding  it,  and  to  make  assurance  doubly 
sure  and  prevent  the  employment  of  children  so  young 
and  at  a  wage  so  low  as  to  enable  the  manufacturer  to  pay 
and  still  compete  successfully  with  his  rivals  it  is  furdier 
provided  by  the  act :  "If  any  such  person  during  any  tax- 
able year  or  part  thereof,  whether  under  any  agreement, 
arrangement,  or  understanding  or  otherwise,  sells  or  dis- 
poses of  any  product  of  such  mine,  quarry,  mill,  cannery, 
workshop,  factory,  or  manufacturing  establishment  at  less 
than  the  fair  market  price  obtainable  therefor  either  (a) 
in  such  manner  as  directly  or  indirectly  to  benefit  such 
person  or  any  person  directly  or  indirectly  interested  in 
the  business  of  such  person;  or  (6)  with  intent  to  cause 
such  benefit;  the  gross  amount  received  or  accrued  for 
such  year  or  part  thereof  from  the  sale  or  disposition  of 
such  product  shall  be  taken  to  be  the  amount  which  would 
liave  been  received  or  accrued  from  the  sale  or  dispo- 
sition of  such  product  if  sold  at  the  fair  market  price." 
It  seems  futile  in  these  days  of  the  wholesale  destruction 
and  surrender  of  the  rights  of  the  states  to  protest  against 
the  action  of  Congress  in  thus  invading  by  indirect 
methods  the  domain  of  the  rights  of  the  states.  That  the 
regulation  and  control  of  labor  conditions  is  purely  a  local 
state  matter  cannot  now  be  denied — it  is  no  longer  a  de- 
batable question,  for  the  Supreme  Court  has  declared  in 
no  uncertain  terms  that  it  is  beyond  the  power  of  Congress 
to  control.  To  a  firm  believer  in  the  doctrine  of  states' 
rights  as  conceived  by  the  founders  of  our  government  and 
embodied  in  our  constitution  it  brings  a  rather  unpleasant 
realization  of  the  trend  of  the  times  to  see  the  greatest 
law-making  body  in  the  country  deliberately  and  know- 
ingly violate  that  doctrine.  However  this  article  is  not 
intended  as  a  dissertation  on  the  subject  of  states'  rights 
but  as  a  discussion  of  the  power  of  taxation  with  particular 
reference  to  the  protection  afforded  by  the  constitution 
against  unreasonable  or  arbitrary  classification  of  the  sub- 
jects to  be  taxed. 

Putting  aside  the  rather  questionable  policy  of  deliber- 
ately invading  the  rights  of  the  state  in  a  matter  judicially 
determined  to  be  within  their  exclusive  province  by  the 
highest  court  in  the  land,  it  is  of  interest  to  note,  the 
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were  entitled  to  have  defendants  restrained  from  appropriating 
plaintifEs^  news  in  the  way  that  this  had  been  done.  The  ratio 
decidendi  was  that  the  defendants  had  unfairly  competed  with 
the  plaintiffs  in  the  business  in  whieh  the  parties  were  rivals. 

In  arriving  at  this  conclusion  the  court  did  not  find  it  neces- 
sary to  eome  to  any  decision  on  the  abstract  questions  as  to 
whether  news  could  be  the  subject  of  proj>erty;  or  what  amounts 
to  publication  within  the  meaning  of  copyright  law.  The  decision 
is  based  on  a  strict  regard  to  the  circumstances  of  the  case  and 
the  relative  positions  of  the  parties.  Thus,  it  was  held  that  in 
a  sense  to  both  parties  alike  news  was  property :  ''However  little 
susceptible  of  ownership  or  dominion  in  an  absolute  sense;  it  is 
the  stock-in-trade,  to  be  gathered  at  the  cost  of  enterprise,  or- 
ganization, skill,  labor,  and  money,  and  to  be  distributed  and 
sold  to  those  who  will  pay  money  for  it,  as  for  any  other  mer- 
chandise.^ And  further  on  it  is  said  that  news,  from  this 
point  of  view,  'lias  all  the  attributes  of  property  necessary  for 
determining  that  misappropriation  of  it  by  a  competitor  is 
unfair  competition."  On  the  question  of  any  property  in  the 
news  being  abandoned  on  publication,  it  was  held  that  the  obvious 
intention  of  the  plaintiffs  was  not  to  abandon  their  rights  the 
moment  the  news  appeared  in  a  newspaper,  for  this  would  nullify 
their  efforts  to  gain  the  commercial  advantages  attached  to  col- 
lection and  early  distribution.  The  ratio  of  the  judgment  is 
Tery  clearly  shown  in  the  following  passage:  ''The  view  we 
adopt  does  not  result  in  giving  to  the  complainant  the  right  to 
monopolize  either  the  gathering  or  the  distribution  of  news,  or, 
without  complying  with  the  Copyright  Act,  to  prevent  the  repro- 
duction of  its  news  articles,  but  only  to  postpone  participation 
by  the  complainant's  competitors  in  the  processes  of  distribution 
and  reproduction  of  news  that  it  haa-jxot-gatiiered."  The  actual 
order  made  was  that  defendants  should  be  restrained  from  tak- 
ing or  using  the  plaintifEs'  (or  "complainant's")  news  from  hul- 
Jetins  issued  by  the -complainant  "until  its  commercial  value  as 
news  to  complainant  and  all  its  members  has  passed  away." 

This  American  case  goes  further,  in  more  than  one  direction, 
than  any  English  case  yet  reported.  Nevertheless,  it  is  believed 
that  the  decision  would,  under  similar  circumstances,  be  followed 
in  England.  There  are  at  least  three  well-known  cases  in  the 
English  reports  on  the  subject  of  the  right  to  some  protection 
for  news  specially  collected  and  distributed.  These  relate  to 
particular  kinds  of  news — Stock  Exchange,*  horse-racing,  and 
cricket— -but  the  principal  of  each  would  apply  to  news  in  gen- 
eral Each  iSy  however,  based  on  the  common  law  right  of  an 
author  to  unpublished  literary  matter,  and  the  American  refer- 
ence to  unfair  competition  in  business  constitutes  a  distinct  ad- 
vance on  the  English  case  law.  That  news  is  in  a  sense  property 
18  recognized  in  these  English  cases  quite  as  much  as  by  the 
Supreme  Court  of  the  United  States. 

Exchange  Telegraph  Company  v.  Gregory  (74  L.  T.  Bep.  83; 
(1896)  1  Q.  B.  147)  related  to  Stock  Exchange  news.  The 
plaintiffs  were  a  telegraphic  news  agency  supplying  the  Stock 
Exchange  "tape  prices^'  to  their  subscribers,  the  latter  being 
under  agreement  not  to  sell  or  communicate  the  news  so  received 
to  non-subscribers.  Defendant  was  a  non-subscriber,  and  induced 
a  aabeeriber  to  furnish  him  with  the  plaintiffs'  tape  prices.  De- 
fendant was  restrained  from  "printing  or  multiplying  copies" 
of  the  plaintiffs'  copyright  information  as  published  in  their 
newspaper  and  tapes,  and  also  from  obtaining  such  copies  from 
the  plaintifh^  tapes.  The  case  was  thus  in  part  based  on  statu- 
tory copyright.  It  was,  however,  distinctly  laid  down  in  the 
Court  of  Appeal  that  the  plaintiffs  had  a  common  law  right  of 
property  in  the  information  collected  and  supplied,  though  this 
was  treated  as  unpublished  literary  matter.    Thus,  Lord  Esher 


s^d:  "This  information — ^this  collecting  together,  of  materials 
so  as  to  give  knowledge  of  all  that  has  been  done  on  the  Stock 
Exchange — ^is  something  which  can  be  sold.  It  is  property,  and 
being  sold  to  the  plaintifb  it  was  their  property." 

Exchange  Telegraph  Company  v.  Central  News  (76  L.  T.  Bep. 
591;  (1897)  2  Ch.  48)  related  to  horse-racing,  and  has  more 
resemblance  to  the  American  case,  since  the'  parties  were  rival 
news  agencies.  There  was  no  question  of  statutory  copyright, 
but  the  defendants  by  some  means  managed  to  obtain  informa- 
tion which  the  plaintiff  had  incurred  expense  in  collecting.  An 
injunction  was  granted  restraining  defendants  from  surrepti- 
tiously obtaining  or  copying  from  the  plaintiffs'  tapes,  ^,  in- 
formation collected  by  the  plaintiU.  Mr.  Justice  Stirling  said: 
"By  the  expenditure  of  labor  and  money  the  plaintiffs  had  ac- 
quired this  information,  and  it  was  in  their  hands  valuable  prop- 
erty in  this  sense — ^that  persons  to  whom  it  was  not  known  were 
willing  to  pay,  and  did  pay,  money  to  acquire  it" 

The  third  of  the  three  cases  referred  to  is  Exchange  Telegraph 
Company  v.  Soward  (1906,  22  Times  L.  Bep.  375).  This  related 
to  cricket  news,  and  was  a  contest  between  rival  news  agencies. 
An  injunction  was  granted  as  in  Exchange  Telegraph  Company 
V.  Central  News  (eup.),  Mr.  Justice  Buckley  (now  Lord  Wren- 
bury)  said:  "The  knowledge  of  a  fact  which  is  unknown  to 
many  people  may  be  the  property  of  a  person,  in  that  others 
will  pay  the  person  who  knows  it  for  the  information  as  to 
that  fact;  in  unpublished  matter  there  is  at  common  law  a  right 
of  property,  or  there  may  be  in  the  circumstances  of  the  case. 
The  plaintiffs  sue  here,  not  in  copyright  at  all,  but  in  respect 
to  their  common  law  right  of  property  in  information  which 
they  had  collected,  and  which  they  were  in  a  position  to  sell. 
Their  ease  is  that  the  defendant  has  stolen  their  property;  that 
he  has  surreptitiously  obtained  that  which  belonged  to  them  and 
now  is  in  rivalry  with  them." 

It  will  be  noticed  that  these  English  cases  go  quite  as  far  as 
the  American  case  in  laying  down  the  position  that  news  may  be 
the  subject  of  property.  Though  not  so  strongly  stated,  it  is  also 
plainly  implied  in  the  English  cases  that  supplying  informa- 
tion to  subscribers  is  not  such  a  publication  as  to  constitute  an 
abandonment  of  the  news  agency's  property  in  the  news.  The 
great  point  of  difference  between  the  American  case  and  the 
English  cases  cited  is  that  in  the  former  the  absence  of  statutory 
copyright  protection  is  treated  distinctly  as  unimportant,  and 
the  common  law  right  is  extended  beyond  the  point  in  tiiQe  when 
publication  has  taken  place — on  the  ground  that  it  is  not  a  casd 
of  copyright  or  unpublished  literary  matter  at  all,  but  a  case 
of  unfair  competition  in  a  rival  business. 

Apparently  no  English  case  has  yet  decided  that  matter 
printed  in  a  newspaper  may  still  be  considered  as  not  having 
been  published  so  as  to  destroy  the  author's  or  owner's  pro- 
prietary rights  in  unpublished  matter.  The  principle  under 
which  information  supplied  otherwise  than  by  newspaper  to  sub- 
scribers ^is  not  considered  to  be  "published"  for  all  purposes 
might  well  be  extended  to  the  case  of  the  printing  of  the  same 
information  in  early  editions  of  newspapers.  The  intention  of 
the  owners  of  the  news  or  information  in  issuing  early  editions 
of  newspapers  is  precisely  the  same  as  in  furnishing  the  informa- 
tion by  tape  or  similar  means  to  a  number  of  individual  sub- 
scribers. Publication  or  no  publication  is  a  question  of  inten- 
tion, as  may  be  seen  by  the  case  of  a  book  printed  "for  private 
circulation  only."  The  question  of  intention  is  well  put  in  one 
passage  of  the  judgment  of  the  Supreme  Court  of  the  United 
States  in  the  American  case  referred  to  above:  "The  conten- 
tion that  news  is  abandoned  to  the  public  for  all  purposes  when 
it  is  published  in  the  first  newspaper  is  untenable.    Abandonment 
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is  a  qaestion  of  intent,  and  tlie  entire  organization  the  Asso- 
ciated Prem  negatives  such  parpose/'  The  principle  as  thus 
stated  might  well  be  accepted  in  the  English  courts. — Law  TiHsa 


da«8  «f  JIntenest 


Bight  of  Compensated  Surety  to  Subrooatioh. — ^It  seems 
that  the  fact  that  a  surety  is  compensated  for  becoming  such 
does  not  affect  his  right  to  be  subrogated  to  the  rights  gf  the 
creditor  in  ease  he  pays  the  debt.  It  was  so  held  in  Wasco 
County  V.  New  England  Equitable  Ins.  Co.,  88  Oregon  466,  172 
Pac.  126,  reported  and  annotated  in  Ann.  Cas.  1918E  656, 
wherein  the  court  said:  ''The  fact  that  the  insurance  company 
is  a  compensated  surety  does  not  affect  its  right  to  claim  the 
benefits  of  subrogation.  It  is  true  that  the  rule  of  strictissimi 
juris,  which  is  generally  available  to  those  who  are  sureties  with- 
out compensation,  is  usually  relaxed  when  applied  to  a  paid 
surety.  In  this  jurisdiction  the  rule  is  that  a  hired  surety 
must  show  that  his  rights  have  been  injuriously  affected  before 
he  can  defeat  his  contract  of  surefyship.  Neilson  v.  Title 
Guaranty,  etc.,  Co.  81,  Ore.  422,  427,  159,  Pac.  115L  A  court 
of  equity  grants  the  right  of  subrogation  because  the  surety  has 
paid  the  debt  of  the  principal,  and  the  right  of  subrogation  is 
not  dependent  upon  whether  the  surety  was  or  was  not  paid  to 
sign  the  bond.  It  is  enough  that  the  surety  was  obliged  to  pay 
and  did  pay  the  debt:  Lewis  v.  U.  S.  Fidelity,  etc,  Co.  144,  Ey. 
425, 138  S.  W.  305,  Ann.  Cas.  1913A  564;  National  Surety  Co.  v. 
Berggren,  126  Minn.  188,  148  N.  W.  55." 

Power  of  Municipalitt  to  Engage  ik  Business  of  Furnish- 
ing Fuel  to  Its  Inhabitants.— In  Jones  v.  City  of  Portland, 
245  U.  S.  217,  38  S.  Ct.  112,  reported  and  annotated  in  Ann. 
Cas.  1918E  660,  the  United  States  Supreme  Court  affbrmed  the 
jndgm^it  of  the  Supreme  Judicial  Court  of  Maine,  in  holding 
that  a  municipality  may  operate  a  yard  for  the  sale  of  wood  and 
coal  to  its  inhabitants  at  cost  and  may  raise  by  taxation  the 
funds  necessary  for  the  establishment  of  such  a  yard.  Mr* 
Justice  Day  said:  ''The  authority  to  furnish  light  and  water 
by  means  of  municipally  owned  plants  has  long  been  sanctioned 
as  the  accomplishment  of  a  public  purpose  justifying  taxation 
witii  a  view  to  making  provision  for  their  establishment  and  oper- 
ation. The  light  of  a  municipality  to  promote  the  health,  cmn- 
fort  and  convenience  of  its  inhabitants  by  the  establishment  of 
a  plant  for  the  distribution  of  natural  gas  for  heating  purposes 
was  sustained,  and  we  think  properly  so,  in  State  «.  Toledo,  48 
Ohio  St  112,  26  N.  E.  1061, 11  L.  R.  A.  729.  We  see  no  reason 
why  the  state  may  not,  if  it  sees  fit  to  do  so,  authorize  a  munici- 
pality to  furnish  heat  by  such  means  as  are  necessary  and  such 
systems  as  are  proper  for  its  distribution.  Heat  is  as  indis- 
pensable to  the  health  and  comfort  of  the  people  as  is  light  or 
water.  In  any  event  we  are  not  prepared  to  say  that  when  a 
state  authorizes  a  municipality  to  tax  with  a  view  to  providing 
heat  at  cost  to  the  inhabitants  of  the  city,  and  that  puri>08e 
is  declared  to  be  a  public  one,  the  property  of  a  citizen  who  is 
taxed  to  effect  such  purpose  is  taken  in  violation  of  rights 
secured  by  the  Constitution  of  the  United  StatesV' 

I^VT  OF  State  Income  Tax  on  Incoke  Produced  by  Inter- 
state COHKERCB. — ^A  state  income  tax  may,  it  se^ns,  be  levied 
on  income  of  a  domestic  manufacturing  company  derived  from 
goods  shipped  to  a  branch  office  in  another  state  and  there  sold. 
In  so  holding,  the  United  States  Supreme  Court,  in  United  States 


Glue  Co.  V.  Oak  Creek,  247  U.  S.  321,  38  S.  Ct.  499,  reported 
and  annotated  in  Ann.  Cas.  1918E  748,  said:  ''The  difference  in 
effect  between  a  tax  measured  by  gross  receipts  and  one  measured 
by  net  income,  recognized  by  our  decisions,  is  manifest  and  sub- 
stantial, and  it  affords  a  convenient  and  workable  basis  of  dis- 
tinction between  a  direct  and  immediate  burden  upon  the  busi- 
ness affected  and  a  charge  that  is  only  indirect  and  ineidentaL 
A  tax  upon  gross  receipts  affects  each  transaction  in  proportion 
to  its  magnitude  and  irrespective  of  whether  it  is  profitable  or 
otherwise.  Conceivably  it  may  be  sufficient  to  make  the  differ- 
ence between  profit  and  loss,  or  to  jo  diminish  the  profit  as  to 
impede  or  discourage  the  conduct  of  the  commerce.  A  tax  upon 
the  net  profits  has  not  the  same  deterrent  effect,  since  it  does  not 
arise  at  all  unless  a  gain  is  shown  over  and  above  expenses  and 
losses,  and  the  tax  cannot  be  heavy  unless  the  profits  are  large. 
Such  a  tax,  when  imposed  upon  net  incomes  from  whatever 
source  arising,  is  but  a  method  of  distributing  the  cost  of  gov- 
ernment, like  a  tax  upon  property,  or  upon  franchises  treated 
as  property;  and  if  there  be  no  discrimination  against  interstate 
commerce,  either  in  the  admeasurement  of  the  tax  or  in  the 
means  adopted  for  enforcing  it,  constitutes  one  of  the  ordinary 
and  general  burdens  of  government,  from  which  persons  and 
corporations  otherwise  subject  to  the  jurisdiction  of  the  states 
are  not  exempted  by  the  Federal  Constitution  because  they 
happen  to  be  engaged  in  conunerce  among  the  states.  And  so 
we  hold  that  the  Wisconsin  income  tax  law,  as  applied  to  the 
plaintiff  in  the  case  before  us,  can  not  be  demed  to  be  so  direct 
a  burden  upon  plaintifTs  interstate  business  as  to  amount  to  an 
unconstitutional  interference  with  or  regulation  of  conunerce 
among  the  states.  It  was  measured  not  by  the  gross  receipts,  but 
by  the  net  proceeds  from  this  part  of  plaintiff's  business,  along 
with  a  like  imposition  upon  its  income  derived  from  other 
sources,  and  in  the  Ame  way  that  other  corporations  doing  busi- 
ness within  the  state  are  taxed  upon  that  proportion  of  their 
income  derived  from  business  transacted  and  property  located 
within  the  state,  whatever  the  nature  of  their  business." 

Right  to  STOcfc  Dividend  as  Between  Life  Tenant  and 
Remainderman. — ^In  Poole  v.  Union  Trust  Co.,  191  Mich.  162, 
157  N.  W.  430,  reported  and  annotated  in  Ann.  Cas.  1918E  622, 
it  was  held  that  where  a  stock  dividend  represents  not  accumu- 
lated earnings  but  an  enhancement  of  the  value  of  the  corporate 
assets,  it  is  to  be  regarded  as  accruing  to  the  corpus  and  belongs 
to  the  remainderman  instead  of  to  the  life  tenant.  Said  the 
court:  ''The  courts  in  this  country  have  not  been  able  to  agree 
on  a  rule  for  tiie  division  between  life  tenant  and  remainder- 
man of  unusual  and  extraordinary  distributions,  in  the  form 
of  stock  or  cash,  made  from  earnings,  though  the  majority  favor, 
and  the  tendency  is  toward,  the  Pennsylvania  rule,  which  appor- 
tions them  according  as  they  were  earned  before  or  after  the 
commencement  of  the  Hfe  estate,  rather  than  the  Massachusetts 
rule,  which  is  thus  stated  in  Minot  v,  Paine,  99  Mass.  101,  108, 
96  Am.  Dec.  705:  'A  simple  rule  is,  to  regard  cash  dividends, 
however  large,  as  income,  and  stock  dividends,  however  made, 
as  capital'  They  do  seem,  however,  to  be  agreed  on  the  prin- 
ciple that  such  distributions  belong  to  the  corpus  of  the  estUte, 
not  the  income,  when  they  represent  a  reduction  of  capital,  or  a 
change  of  its  form,  or  an  enhancement  of  the  value  of  the 
capital  assets  from  causes'  other  than  the  accumulation  of  earn- 
ings. Kalbach  v.  Clark,  133  la.  215, 110  K  W.  599, 12  L.  R.  A. 
(N.  S.)  801,  12  Ann.  Cas.  647;  Miller  v.  Payne,  150  Wis.  354, 
136,  N.  W.  811;  Thayer  t;.  Burr,  201  N.  Y.  155,  94  N.  E.  604, 
approved  in  In  re  Osborne,  209  N.  Y.  450,  103  N.  E.  723,  823, 
50  L.  R.  A.  (N.  S.)  510,  Ann.  Cas.  1915A  298;  Ex.  p.  Humbird, 
114  Md.  627,  80  Atl.  209;  5  Thompson  on  Corporations   (2d 
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ed.)  J  5414;  Holbrook  v.  Holbrook,  74  N.  H.  201,  66  Atl.  124, 
12  L.  R.  A.  (N.  S.)  768,  and  note;  and  note  in  35  L.  B.  A. 
(N.  S.)  563.  And  this  principle  is  not  intrenched  npon  by  those 
decisions  {e,g.,  Bryan  v.  Aiken,  10  Del.  Ch.  446,  86  Atl.  674; 
Boyer's  Appeal,  224  Pa.  St.  144,  73  Atl.  320;  Smith  v.  Dana,  77 
Conn.  543,  60  Atl.  117,  69  L.  R.  A.  76,  107  Am.  St.  Rep.  51), 
which  give  to  the  life  tenant  stock  dividends  which  represent 
accumulations  of  earnings  invested  in  improvements  or  exten- 
sions. Such  decisions  view  the  distribution  as  one  of  earnings 
essentially  though  their  form  has  been  changed  by  the  corpora- 
tion." Referring  to  the  dividends  involved  in  the  case  at  bar, 
the  court  continued :  "Instead  of  representing  transmuted  earn- 
ings, these  stock  distributions,  according  to  the  only  evidence  in 
the  record,  seem  to  represent  merely  an  enhancement  in  value 
of  the  corporate  assets,  from  causes  other  than  the  accumu- 
lation of  earnings,  apparently  due  to  good  management  and  the 
growth  of  trade.  .  .  .  The  trial  judge  was  therefore  correct  in 
holding  that  under  the  showing  made  in  this  record  the  stock 
dividends  should  be  considered  as  part  of  the  corpus  of  tbe 
estate,  rather  than  as  income.'' 

Nursing  as  Practice  of  MBwaKB. — ^In  Frank  v.  South,  175 
Ky.  416,  194  S.  W.  375,  reported  and  annotated  in  Ann.  Cas. 
1918E  682,  the  court  held  that  a  duly  licensed,  experienced,  and 
trained  nurse,  employed  by  a  licensed  physician  and  surgeon  to 
administer  anesthetics  under  his  personal  direction  and  super- 
vision, was  not  engaged  in  the  practice  of  medicine  within  the 
meaning  of  the  Kentucky  statute  on  that  subject,  it  appearing 
that  the  nurse  in  question  had  never  opened  an  office  or  an- 
nounced to  the  people  her  ability  to  treat  the  sick,  and  had  never 
held  herself  out  to  be  a  physician.  In  the  course  of  a  long 
and  interesting  opinion,  it  was  said:  "It  is,  however,  contended 
that  the  trained  nurse,  who  administers  an  anesthetic,  must,  at 
some  time,  exercise  her  own  judgment  and  thus  bring  her  within 
the  definition  of  'to  practice  medicine,'  in  this,  that  the  surgeon 
is  engaged  with  his  duties  in  performing  the  operation,  and  it 
may  become  necessary  to  apply  another  anesthetic,  instead  of  the 
one  being  used,  the  fact,  that  she  observes  th^  symptoms,  which 
would  make  the  change  necessary  and  gives  notice  to  the  physi- 
cian, who  may  then  direct  her  further  action.  Whether  such 
cases  as  this  arise,  which  cannot  be  provided  for  beforehand  is 
a  matter  peculiarly  within  the  knowledge  of  the  surgeons,  but  if 
such  a  contingency  should  arise,  does  it  amount  to  the  practice 
of  medicine  as  defined  by  our  statutes,  according  to  the  popular 
sense  in  which  the  language  to  treat  any  human  aihnent  or  in- 
firmity by  any  metbod  whatsoever  was  used,  and  in  the  sense  in 
which  the  lawmakers  intended?  If  a  physician  makes  a  diag- 
nosis and  discovers  the  ailment  of  the  patient,  who  is  attended 
by  a  nurse,  and  prescribes  certain  medicines  to  be  given,  when 
the  medicine  already  given  shall  affect  the  patient  in  a  certain 
way;  to  determine  when  the  medicine  should  be  given  requires  the 
exercise  of  some  degree  of  judgment  by  a  nurse;  or  if  physician 
should  direct  the  nurse  to  administer  a  certain  potion  when  the 
pulsation  of  the  patient  should  be  quickened  or  when  his  tem- 
perature should  arise,  or  if  he  should  direct  her  to  bathe  the 
patient  to  ajlay  a  fever,  if  it  should  arise,  in  all  these  con- 
tingencies, the  nurse  would  have  to  exercise  some  degree  of 
judgment,  but  to  hold  that  such  would  constitute  her  a  practi- 
tioner of  medicine  and  prohibit  her  from  the  rendition  of  such 
services,  it  would  have  the  effect,  as  said  in  Nelson  v.  State  Board 
of  Health,  supra,  'to  deprive  the  people  of  all  services  in  sick- 
ness, other  than  those  which  are  gratuitous,  except  when  rendered 
by  a  licensed  physician.'  The  practice  of  surgery  is  one  method 
of  the  'practice  of  medicine,'  and  consists  of  an  attempt  to  cure 
or  alleviate  a  bodily  infirmity  or  ailment  by  surgical  means,  that 


is,  to  treat  the  ailment  or  infirmity  by  applying  manual  opera- 
tions or  instrumental  appliances)  or  by  the  use  of  the  surgical 
knife.  To  enable  the  patient  to  bear  the  operation  with  a 
greater  degree  of  safety  and  to  recover  from  the  effects  of  it 
more  surely  and  rapidly,  oftentimes,  his  general  physical  con- 
dition is  improved  by  the  administration  beforehand;  he  is 
bathed  and  certain  portions  of  the  body  specially  sterilized  to 
prevent  infection  of  any  kind,  and  anesthetics  administered  to 
deaden  the  pain  of  the  operation.  The  duties  are  performed 
by  assistants  selected  by  the  surgeons,  and  who  perform  them 
under  his  direction  and  supervision,  and  when  performed  by 
them,  as  directed,  without  diagnosis  of  the  disease  ot  prescrib- 
ing the  remedy,  or  the  medicines  to  be  used,  or  making  use  of 
the  surgical  means  to  cure  or  alleviate  the  disease,  but  only  act 
as  the  hands  of  the  surgeon,  have  never,  in  the  popular  sense, 
been  considered  as  practicing  surgery,  or  treating  a  disease  or 
ailment  by  surgical  means." 

Fact  that  Woman  Contracts  Marriage  with  Intent  Not 
TO  Assume  3iARiTAL  Relation  as  Ground  fob  Annulment. — 
In  Millar  v.  Millar,  175  Cal.  797,  167  Pac.  394,  reported  and 
annotated  in  Ann.  Cas.  1918E  184,  it  was  held  that  the  secret 
determination  of  a  woman  on  contracting  a  marriage  to  refuse 
from  the  outset  to  permit  marital  intercourse  by  the  husband, 
and  her  consisltent  adherence  to  such  refusal  at  all  times  after 
the  marriage,  constitute  such  fraud  as  will  warrant  an  annul- 
ment of  the  marriage.  Said  the  court:  'Carriage  is  defined 
by  our  Civil  Code  as  'a  personal  relation  arising  out  of  a  civil 
contract,  to  which  the  consent  of  parties  capable  of  making 
that  contract  is  necessary.'  (Section  55.)  As  we  have  seen, 
our  law  provides  that  when  such  consent  on  the  part  of  either 
party  is  obtained  by  'fraud,'  the  marriage  may  be  annulled  at 
the  suit  of  the  other,  unless  the  fraud  is  waived  by  free  cohabi- 
tation after  discovery;  in  other  words,  such  marriage  is  voidable 
'at  the  instance  of  the  injured  party.  As  was  said  in  Sharon  v, 
Sharon,  75  Cal.  1,  8,  16  Pac.  345,  while  the  contract  is  simply 
that  the  parties  forthwith  enter  into  the  relation  of  marriage, 
'the  rights  and  obligations  of  that  status  [relation]  are  fixed 
by  society  in  accordance  with  the  principles  of  natural  law.' 
These  principles  of  natural  law  are  perfectly  understood,  cer- 
tainly in  so  far  as  the  particular  matter  here  involved  is  con- 
cerned. The  obligation  of  the  relation  in  this  behalf  is  such, 
to  use  the  language  of  the  supreme  judicial  court  of  Massachu- 
setts in  Smith  i;.  Smith,  171  Mass.  404,  68  Am.  St.  Rep.  440, 
41  h.  B.  A.  800,  50  N.  E.  933,  as  to  be  'essential  to  the  very 
existence  of  the  marriage  relation,'  a  proposition  as  to  which 
there  appears  to  be  no  dissent  in  the  authorities.  ...  As  said 
in  Martin  v.  Lawrence,  156  CaL  194,  103  Pac.  913:  'Where  a 
defendant  makes  a  promise  touching  a  substantive  part  of  the 
consideration  moving  to  the  plaintiff  in  bad  faith  and  withont 
intent  to  perform  the  promise,  it  constitutes  a  species  of  fraud 
well  recognized  in  equity  and  in  terms  denounced  by  the  code.' 
We  can  see  no  good  reason  why  this  is  not  true  witb  regard  to 
the  marriage  relation.  It  may  readily  be  conceded  that  a  court 
should  not  annul  a  marriage  on  the  ground  of  fraud  except  in 
extreme  cases,  where  the  particular  fraud  goes  to  the  very 
esisence  of  the  marriage  relation,  and  especially  is  this  true  where 
the  marriage  has  been  fully  consummated  and  the  parties  have 
actually  assumed  all  the  mutual  rights  and  duties  of  the  relation. 
In  such  a  case  considerations  of  public  policy  intervene,  and 
courts  are  loath  to  annul  a  marriage.  (See  Smith  v.  Smith,  171 
Mass.  404,  68  Am.  St.  Eep.  440,  41  L.  E.  A.  800,  50  N.  E.  933.) 
But  no  consideration  of  public  policy  precluding  relief  exists 
under  such  circumstances  as  are  established  by  the  findings  in 
this  case,  and  the  authorities  generally  recognize  that  in  such 
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the  marriage  should  be  annulled  for  fraud.  .  .  .  That  the 
law  provides  for  the  dissolution  of  the  relation  of  marriage  by 
divorce  for  specific  violations  after  marriage  by  one  party  of 
duties  appertaining  to  the  relation^  including  the  particular  obli- 
gation here  involved,  is  altogether  immaterial.  Such  subsequent 
violations  in  no  way  go  to  the  original  validity  of  the  marriage. 
The  alleged  fraud  in  this  case  is  not  based  upon  any  mere 
violation  of  any  duty  of  the  marriage  relation,  but  upon  a  fraud- 
ulent misrepresentation  made  by  plaintiff  at  the  time  of  the 
marriage,  by  which  the  consent  of  Millar  to  enter  into  the  mar^. 
riage  was  obtained,  a  matter,  as  we  have  seen,  which  goes  to 
the  original  validity  of  the  marriage,  and  renders  it,  at  the  suit 
of  the  injured  party,  void  ah  initioJ' 

PowEB  OF  State  to  Compel  Railroad  to  Build  Sidetrack. — 
In  Ochs  v.  Chicago,  etc.,  R.  Co.,  135  Minn.  323, 160  N.  W.  866, 
reported  and  annotated  in  Ann.  Cas.  1918E  337,  it  was  held 
that  *'the  state  under  its  police  power  may  empower  a  public 
service  commission  to  require  a  railroad  company  to  provide  such 
sidetrack  facilities  to  industries  adjacent  to  its  tracks  as  shall 
be  found  to  be  necessary  and  reasonable  under  all  the  circum- 
stances, and  may  apportion  the  necessary  expense  therefor  be- 
tween the  company  and  the  industry  in  such  manner  as  shall 
be  found  to  be  reasonable."  The  court  said:  ''The  principal 
contention  of  the  company,  however,  is  that  it  cannot  be  com- 
pelled to  bear  any  part  of  the  expense  of  constructing  the 
proposed  sidetrack  without  infringing  the  constitutional  inhibi- 
tion against  taking  private  property  for  public  use  without  com- 
pensation. The  question  is  whether  the  state  under  its  police 
power  may  require  the  company  to  provide  such  sidetrack  facili- 
ties to  industries  adjacent  to  its  tracks  as  shall  be  found  to  be 
neeessary  and  reasonable  under  all  the  circumstances,  and  may 
apportion  the  necessary  expense  therefor  between  the  company 
and  the  industry  in  such  manner  as  shall  be  found  to  be  reason- 
able, without  compensation  to  the  company  other  than  the  en- 
haneement  in  the  value  of  its  property  which  will  follow  from 
the  sidetracks  becoming  a  part  of  such  property  and  from  the 
additional  business  brought  to  the  company.  That  the  additional 
business  brought  to  the  company  will  be  of  a  substantial  amount 
in  this  case  appeals^  from  the  fact  that  complainant  paid  the 
company  more  than  $10,000  in  freight  charges  during  the  year 
preceding  the  initiation  of  these  proceedings  and  that  the  addi- 
tion to  the  plant  will  more  than  double  its  output.  The  necessity 
for  the  sidetracks,  if  complainant  is  to  operate  its  plant  success- 
fully, is  not  questioned;  and,  if  the  expense  therefor  may  be 
apportioned  between  the  industry  and  the  railroad,  the  reason- 
ableness of  the  apportionment  is  not  questioned.  The  position 
of  the  company  is  that  it  cannot  be  required  to  bear  any  part 
of  such  expense.  The  company  relies  largely  upon  the  decision 
of  the  United  States  Supreme  Court  in  Missouri  Pac.  R.  Co.  t;. 
Nebraska,  217  U.  S.  196,  30  S.  Ct.  461,  54  U.  S.  (L.  ed.) 
727,  18  Ann.  Cas.  989.  The  statute  under  consideration 
in  that  case  required  the  railroad  company  to  construct  side- 
tracks at  its  own  expense,  when  application  was  made  there- 
for, without  any  opportunity  whatever  for  a  hearing  as  to  the 
neeesfflty  or  reasonableness  of  the  proposed  expenditure.  Under 
our  law  the  company  cannot  be  required  to  construct  a  sidetrack 
nntil  the  commission,  after  a  fuU  hearing  and  a  consideration 
of  all  the  circumstances,  has  determined  that  its  construction  is 
neeessary,  and  that  the  part  of  the  expenditure  therefor  appor- 
tioned to  the  company  is  reasonable.  If  dissatisfied  with  the 
determination  made  by  the  commission,  the  company  may  have 
the  entire  matter  reviewed  by  the  courts.  We  think  there  is  a 
wide  difference  between  the  question  involved  here  and  those 
decided  in  the  case  cited.    Complahiant  relies  upon  the  decision 


of  this  court  in  State  v,  Chicago,  etc.,  R.  Co.,  115  Minn.  51,  131 
N.  W.  859.  The  facts  involved  in  that  case  were  so  nearly  like 
the  facts  involved  in  the  present  case  that  we  think  the  decision 
in  that  case  determined  the  controlling  questions  in  the  present 
case.  The  same  constitutional  objection  to  the  proceeding  made 
in  the  present  case  was  urged  without  avail  in  that  case,  and  the « 
doctrine  of  that  case  leads  to  an  affirmance  of  the  judgment  in 
this  case.  The  final  solution  of  such  problems  rests  with  the 
Supreme  Court  of  the  United  States,  and  we  shall  unhesitatingly 
apply  the  rule  which  that  court  shall  establish,  but  we  do  not 
understand  that  that  court  has  held  that  a  state,  in  the  exercise 
of  its  police  power,  may  not  require  a  railroad  to  provide  neces- 
sary sidetrack  facilities  to  an  industry  adjacent  to  its  tracks 
upon  such  terms  as  shall  be  found  to  be  reasonable  under  all 
the  circumstances  and  after  a  full  hearing,  although  such  terms 
may  impose  a  part  of  the  expense  therefor  upon  the  railroad.'' 

Validity  op  Stock  Voting  Agreement. — ^While  an  agreement 
by  the  holders  of  the  majority  of  the  stock  of  a  corporation  to 
co-operate  in  a  certain  corporate  policy  is  valid,  an  agreement 
of  that  kind  which  contemplates  that  one  of  the  parties  shall 
have  the  sole  control  of  the  corporation,  and  that  directors  and 
officers  shall  be  elected  who  will  surrender  their  official  powers 
wholly  to  him,  is  against  public  policy.  It  was  so  held  in 
Manson  v.  Curtis,  223  N.  Y.  313,  119  N.  E.  559,  reported  and 
annotated  in  Ann.  Cas.  1918E  247,  wherein  the  court  said:  ''The 
respondent  asserts  and  argues  that  the  agreement  before  us 
contravenes  a  statutory  provision  and  the  policy  of  the  state, 
because  in  intent  and  effect  it  withdraws  from  the  directors  of 
the  corporation  that  control  and  direction  of  the  corporate 
affairs  and  business  which  the  statutes  and  the  law  will  vest  in 
and  confine  to  them.  .  .  .  The  prerogatives  and  functions  of 
the  directors  of  a  stock  corporation  are  sufficiently  defined  and 
established.  The  affairs  of  every  corporation  shall  be  managed 
by  its  board  of  directors  (Qeneral  Corporation  Law  [Cons.  Laws, 
ch.  23],  section  34),  subject,  however,  to  the  valid  by-laws 
adopted  by  the  stockholders.  (Section  11,  subd.  5;  Stock  Cor- 
poration Law  [Cons.  Laws,  ch.  59],  section  30.)  In  corporate 
bodies,  the  powers  of  the  board  of  directors  are,  in  a  very  im- 
portant sense,  original  and  undelegated.  The  stockholders  do 
not  confer,  nor  can  they  revoke  those  powers.  They  are  deriv- 
ative only  in  the  sense  of  being  received  from  the  state  in  thet 
act  of  incorporation.  The  directors  convened  as  a  board  are  the 
primary  possessors  of  all  the  powers  which  the  'charter  confers, 
and  like  private  principals  they  may  delegate  to  agents  of  their 
own  appointment  the  performance  of  any  acts  which  they  them- 
selves can  perform.  The  recognition  of  this  principle  is  abso- 
lutely necessary  in  the  affairs  of  every  corporation  whose  powers 
are  vested  in  a  board  of  directors.  (Hoyt  v.  Thompson,  19 
N.  Y.  207,  216.)  All  powers  directly  conferred  by  statute,  or 
impliedly  granted,  of  necessity,  must  be  exercised  by  the  direct- 
ors who  are  constituted  by  the  law  as  the  agency  for  the  doing 
of  corporate  acts.  In  the  management  of  the  affairs  of  the  cor- 
poration, they  are  dependent  solely  upon  their  own  knowledge 
of  its  business  and  their  own  judgment  as  to  what  its  interests 
require.  (Beveridge  v.  N*ew  York  El.  R.  Co.,  112  N.  Y.  1,  19 
N.  E.  489,  2  L.  R.  A.  648.)  WhUe  the  ordinary  rules  of  law 
relating  to  an  agent  are  applicable  in  considering  the  acts  of  a 
board  of  directors  in  behalf  of  a  corporation  when  dealing  with 
third  persons,  the  individual  directors  making  up  the  board  are 
not  mere  employees,  but  a  part  of  an  elected  body. of  officers 
constituting  the  executive  agents  of  the  corporation.  They  hold 
such  office  charged  with  the  duty  to  act  for  the  corporation  ac- 
cording to  their  best  judgment,  and  in  so  doing  they  cannot 
be  controlled  in  the  reasonable  exercise  and  performance  of 
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Bueh  duty.  As  a  general  rule,  the  stockholders  cannot  act  in 
relation  to  the  ordinary  businesiB  of  the  corporation,  nor  can 
they  control  the  directors  in  the  exercise  of  the  judgment  vested 
in  them  by  virtue  of  their  office.  The  relation  of  the  directors 
to  the  stockholders  is  essentially  that  of  trustee  and  cestui  que 
trust  The  peculiar  relation  that  they  bear  to  the  corporation 
and  the  owners  of  its  stock  grows  out  of  the  inability  of  the 
corporation  to  act  except  through  such  managing  officers  and 
agents.  The  corporation  is  the  owner  of  the  properly,  but  the 
directors  in  the  performance  of  their  duty  possess  it,  and  act 
in  every  way  as  if  they  owned  it.  (People  v,  Powell,  201  N.  Y. 
194,  94  N.  K  634.)  Directors  are  the  exclusive,  executive  repre- 
sentatives of  the  corporation  and  are  charged  with  the  admin- 
istration of  its  internal  affairs  and  the  management  and  use 
of  its  assets.  (PoUitz  i?.  Wabash  R.  Co.,  207  N.  Y.  113,  100 
N.  £.  721.)  Clearly  the  law  does  not  permit  the  stockholders 
to  create  a  sterilized  board  of  directors.  Corporations  are  the 
creatures  of  the  state  and  must  comply  with  the  exactions  and 
regulations  it  imposes.  We  conclude  that  the  agreement  here 
is  illegal  and  void  and  its  violation  is  not  a  basis  for  a  cause 
of  action.'' 


A  TretUise  on  Federal  Taxes,  By  Henry  Campbell  Black,  LL.D. 
Fourth  Edition.  Kansas  City,  Mo.:  Vernon  Law  Book 
Company.    1919. 

This  work  is  already  well  known  by  virtue  of  its  three  pre- 
vious editions  and  the  professional  reputation  of  its  author. 
The  fourth  edition  just  published  shows  a  considerable  revision 
of  «the  previous  edition  on  account  of  the  insertion  of  the  new 
Revenue  Act  enacted  in  February,  1919.  The  new  edition  in- 
cludes a  consideration,  not  only  of  the  income  tax,  but  also  of 
the  estate  tax,  the  war  profits  and  excess  profits  tax,  the  capital 
stock  tax  on  corporations,  the  excise  taxes  on  various  occupa- 
tions, the  taxes  on  transportation,  conmiunication,  and  insur- 
ance, the  stamp  tax,  and  the  excise,  commodities,  and  miscel- 
laneous taxes  laid  by  the  act  of  1919,  as  well  as  general  chapters 
on  the  assessment,  payment,  and  collection  of  internal  revenue 
taxes,  and  on  the  refunding  and  recovery  of  taxes  illegally  ex- 
acted. The  full  text  of  the  income-tax  provisions  of  the  new 
law  is  set  forth  verbatim  in  an  appendix.  The  other  titles  of 
the  statute,  dealing  with  th^  other  forms  of  taxation  which  it 
imposes,  are  quoted  at  length,  by  sections  or  paragraphs,  in  the 
several  chapters  in  which  those  forms  of  taxation  are  discussed. 


Alabama  Bab  Absogiatiok. — The  annual  meeting  of  the  Ala- 
bama Bar  Association  will  be  held  at  Selma,  July  4  and  5. 

North  Cabolina  Jurist  Dead. — ^Judge  N.  H.  Justice  of  the 
North  Carolina  superior  court  died  early  in  February. 

Assistant  United  States  Attoeney  General  Quits. — Q. 
Carroll  Todd  has  resigned  as  Assistant  United  States  Attorney 
Qeneral. 

CouNTT  AND  Probate  JUDGES  OF  ILLINOIS  Meet. — The  annual 
meeting  of  the  state  association  of  county  and  probate  judges  of 
minois  met  at  Springfield  the  latter  part  of  February. 


Galesburg  Illinois  Lawyer  DEAD.—Colonel  Clark  £.  Carr 
of  Galesburg,  Illinois,  a  practicing  lawyer  in  that  city  for  many 
years,  and  minister  to  Denmark  from  1889  to  1893,  died  Febru- 
ary 28. 

Judge  of  Iowa  Supreme  Court  Dead. — Judge  John  C.  Sher- 
win  of  the  Iowa  Supreme  Court  died  in  February.  He  was  on 
the  supreme  court  for  18  years  and  on  the  district  court  for 
over  10  years. 

Nebraska  Bar  Association.— Stephen  S.  Gregory  of  Chicago, 
former  president  of  the  American  Bar  Association  addressed  the 
Nebraska  Bar  Association  in  the  Creighton  Institute  of  Law, 
Omaha,  on  February  26. 

Michigan  Circuit  Court  Change.— Judge  Alfred  J.  Murphy 
of  the  Michigan  Circuit  Court  has  resigned  and  his  successor  is 
John  H.  Goff,  who  was  appointed  by  the  governor  to  fill  the 
unexpired  term  of  Judge  Murphy. 

Change  in  Pennsylvania  JuDiCLARY.^After  serving  seven- 
teen years  as  judge  of  the  Fairfield  common  pleas  court  John 
G.  Beeves  has  retired.  His  successor  is  Brooks  E.  ShelL  Both 
are  residents  of  Lancaster. 

Omaha  Bar  Association. — Judge  Martin  J.  Wade  of  the 
United  States  district  court  of  Iowa  recently  delivered  an  address 
under  the  auspices  of  the  Omaha  Bar  Association  on  the  subject 
of  the  reconstruction  period. 

Aged  New  York  Jurist  Dead. — Judge  A.  J.  Dittenhoefer  of 
New  York,  the  last  one  of  President  Lincoln's  electors,  is  dead 
at  the  age  of  82.  It  is  said  that  he  introduced  the  late  Theodore 
Boosevelt  in  polities. 

Death  of  New  Jersey  Jurist. — Judge  John  N.  Bogert, 
seventy-nine  years  of  age,  and  for  twenty-four  years  on  the  New 
Jersey  Court  of  Errors,  retiring  four  years  ago,  died  February 
13,  at  his  home  in  Hoboken,  N.  J. 

EZ-CONGRESSMAN    APPOINTED    UNITED    STATES    ATTORNEY    IN 

Missouri. — ^W.  L.  Hensley  whose  term  as  Congressman  from 
St.  Louis  ended  March  4,  has  been  appointed  United  States  at- 
torney for  the  St.  Louis  district  succeeding  Arthur  L.  Oliver. 

Death  of  Dean  op  Southern  Law  School. — ^Judge  Nathan 
Green,  dean  of  the  law  college  of  Cumberland  University  at 
Lebanon,  Tennessee,  died  February.  18.  He  was  the  oldest 
teacher  in  the  state,  being  at  his  death  ninety  years  of  age. 

Renohination  of  United  States  Attori^y  for  District  of 
Minnesota. — ^Alfred  Jaques,  formerly  of  Duluth,  Minnesota,  but 
now  of  St.  Paul,  has  been  renominated  to  be  United  States  at- 
torney for  the  district  of  Minnesota. 

Southeastern  Minnesota  Bar  Association. — The  first 
annual  meeting  of  the  Southeastern  Minnesota  Bar  Association 
will  be  held  in  Red  Wing  the  first  Tuesday  in  August  The 
Association  was  organized  at  Rochester,  Minn.,  the  first  of 
March. 

Kansas  Bar  Association. — ^In  an  address  before  the  Kansas 
Bar  Association  at  Topeka,  Senator  A.  M.  Keene  of  Fort  Scott 
told  the  lawyers  that  193  Kansas  attorneys  were  in  the  army 
during  the  recent  war,  and  that  121  were  officers. 

American  Bar  Assoctation. — ^New  London,  Connecticut,  has 
been  chosen  as  the  place  where  the  next  annual  meeting  of  the 
American  Bar  Association  will  be  held.  It  is  to  begin  Septem- 
ber 2.    The  association  has  never  met  in  Connecticut. 
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WoicEN^s  Bab  Associatiok  of  Ilukois  Meets. — ^The  annual 
banquet  of  the  Women's  Bar  Assodation  of  Illinois  was  held  at 
the  Hotel  La  Salle  in  Chicago^  Mareh  7.  Justice  Clyde  E.  Stone 
of  the  Illinois  l^||preme  Court  and  Dr.  Anna  Howard  Shaw  were 
among  the  speaketre. 

New  Assistant  Attobnbt  Geioeral  in  Nebraska. — ^Former 
County  Judge  Ralph  Wilson  of  Lincoln,  Nebraska^  who  was  ap- 
pointed an  assistant  attorney  general  of  Nebraska  while  in 
France  with  the  American  artny/  has  returned  to  Lincoln  and 
taken  up  the  duties  of  his  office. 

Texas  Judiciaii  Changes. — ^H.  C.  Hughes  of  Galveston  has 
saeceeded  Judge  Clay  Stone  Briggs  as  judge  of  the  tenth  dis- 
trict  court,  and  T.  D.  Cobbs  of  San  Antonio,  has  succeeded  Judge 
P.  H.  Swearingen,  deceased,  as  one  of  the  judges  of  the  fourth 
eoort  of  civil  appeals. 

President  of  American  Bar  Association  Made  IJNrrED 
States  Circuit  Judge. — G^rge  T.  Page  of  Peoria,  Illinois,  presi- 
dent of  the  American  Bar  Association,  has  been  appointed  by  the 
President  a  United  States  circuit  judge,  succeeding  the  late 
Judge  Christian  C.  Kohlsaat  of  Chicago. 

Appointment  of  Attorney  General  op  United  States.^A. 
Mitchell  Palmer  of  Pennsylvania,,  heretofore  alien  property  cus- 
todian, becomes  Attorney  General  of  the  United  States  to-day, 
saeceeding  Thomas  Watt  Gregory  of  Austin,  the  first  Texan  to 
quit  President  Wilson's  Cabinet.  Mr.  Palmer  is  a  native  of 
Stroudsburg,  Pa.,  and  since  1912  a  member  of  the  Democratic 
National  Committee.  He  served  three  terms  in  the  House  as 
Representative  from  the  Twenty-sixth  Pennsylvania  District. 

Joint  Meeting  of  Georgia  and  South  Carolina  Bar  Asso- 
ciation.— ^Preparations  are  being  made  for  the  annual  meeting 
of  the  South  Carolina  Bar  Association  at  Tybee,  near  Savannah, 
the  Lust  of  May  or  the  first  of  June.  The  Georgia  Bar  Associa- 
tion will  be  in  session  at  the  same  time  and  a  joint  meeting  of 
the  a^ociations  is  planned. 

Ohio  Judicial  Changes. — Judge  Thomas  M.  Bigger  of  the 
common  pleas  court  of  Ohio,  has  been  succeeded  by  Thomas  J. 
Duncan.  Judge  Bigger  served  for  nearly  twenty-five  years. 
Judge  Wade  Gushing,  who  resigned  from  the  same  court  because 
of  his  election  to  the  appellate  court  has  been  succeeded  by  Edward 
T.  Dixon  of  CincinnatL 

Assistant  General  Counsel  of  United  States  Railroad 
Administrator  Appointed. — Sanford  H.  E.  Freund,  assistant 
general  counsel  of  Great  Northern  Railroad,  has  been  made  assist- 
ant general  counsel  of  the  United  States  railroad  administration, 
with  headquarters  in  Washington.  For  the  last  year  Mr.  Freund 
has  been  on  leave  from  the  Great  Northern,  serving  as  director 
of  the  clearance  division  of  the  federal  employment  service  and 
representative  of  the  war  labor  policies  board  in  the  facilities 
division  of  the  war  industries  board. 

Nkw  IJnited  States  Attorney  in  Texas. — ^D.  E.  Simmons 
who  for  more  than  two  years  was  an  assistant  United  States 
attorney  for  the  Houston,  Texas,  district,  has  been  appointed 
United  States  attorney  by  Judge  J.  C.  Hutchison  of  the  United 
States  District  Court  to  fill  the  place,  made  vacant  by  the  resigna- 
tion of  John  E.  Green,  Jr.,  pending  an  appointment  by  the 
President.  * 

Texas  Bar  Association.— A  committee  of  five  members  of  the 
Texas  State  Bar  Association  has  been  appointed  by  Cecil  H. 
Smithy  president,  to  encourage  the  organization  and  maintenance 
of  eounty  bar  associations  to  co-operate  with  the  State  associa- 


tion, and  to  have  representation  at  the  meetings  of  the  State 
association.  The  following  have  been  appointed:  Judge  Walter 
Monteith  of  Houston,  Marshall  Hicks  of  San  Antonio,  Wendel 
Spence  of  Dallas,  Judge  A.  H.  Carrigan  of  Wichita  Falls  and 
John  W.  Gaines  of  Bay  City.  The  State  Bar  Association  will 
meet  in  Galveston  July  1-2. 

FoRicsR  United  States  Judge  for  Porto  Ri<X)  Dead. — Judge 
William  H.  Holt,  former  United  States  district  judge  in  Porto 
Rico  under  President  McElinley's  administration,  died  recently 
at  his  home  near  Louisville,  Kentucky.  He  was  76  years  old. 
After  practicing  law  for  several  years  he  was  elected  to  the 
Kentucky  Court  of  Appeals,  serving  until  his  appointment  to 
the  federal  bench. 

The  Minnesota  Bar  Association  is  preparing  to  take  an 
active  part  in  Americanization  work  throughout  the  state.  The 
executive  board  of  the  association's  Americanization  committee 
has  voted  to  extend  the  committee  organization  into  every  county 
of  Minnesota  and  to  co-operate  with  other  agencies  interested  in 
Americanizing  the  foreigner.  Support  of  the  Moon  bill  to  make 
English  the  basic  language  of  instruction  in  schools,  and  of  bUls 
prohibiting  the  publication  of  legal  newspapers  in  foreign  lan< 
guages,  was  voted  by  the  committee. 


Opening  the  Doors  to  Women. — ^Although  the  result  of  the 
General  Election  in  respect  to  the  admission  of  women  to  Parlia- 
ment has  followed  the  experience  of  the  Dominions,  where  sanc- 
tion has  been  given  to  their  entrance  to  the  legislative  assemblies, 
no  doubt  further  demands  will  be  made  for  the  opening  to  them 
of  hitherto  closed  doors.  On  the  subject  of  women  as  members 
of  the  Legal  Profession  there  is  an  informing  article  by  Mr. 
Justice  Riddell,  of  the  Canadian  Supreme  Court,  in  the  new 
number  of  the  Journal  of  the  Society  of  Comparative  Legisla- 
tion. He  gives  particulars  of  the  legislation  in  the  Dominions 
and  the  United  States,  and  sums  up  the  result  of  his  experience 
and  inquiry  as  follows:  ''It  has  done  some  good,  and  no  harm, 
while  all  prophecies  of  ill  results  have  been  falsified;  that  its 
effects  on  the  profession  and  practice  of  law  have  been  negligible, 
and  that  it  is  now  regarded  with  indifference  and  as  the  normal 
and  natural  thing  by  Bench,  Bar,  and  the  community  at  large." 
In  this  connection  it  may  be  noted  that  the  Society  of  Compara- 
tive Legislation  have  recently  appointed  Mrs.  Hugh  Campbell 
to  be  in  constant  attendance  at  their  chambers  in  1,  Elm-court, 
which  by  the  generous  co-operation  of  the  Masters  of  the  Bench 
of  the  Middle  Temple  have  now  been  secured  as  a  permanent 
home  for  the  society. 

"Covtper  and  the  Law.''— With  all  its  reputed  dryness,  the 
law  has  nevertheless  attracted  to  its  study  a  remarkable  number 
of  men  who  have  won  a  distinguished  place  in  imaginative  litera- 
ture. Dramatists,  novelists,  and  poets  in  plenty  have  studied  the 
law  and  entered  one  or  other  branch  of  the  Profession,  many  of 
them  finding  no  incompatibility  in  the  joinder  of  legal  practice 
and  the  pursuit  of  beUea  lettrea.  In  connection  with  this,  it  is 
interesting  to  learn  that  a  paper  on  ''Cowper  and  the  Law''  is 
being  prepared  by  Mr.  Wilfrid  Hooper  for  this  year's  meeting 
of  the  Cowper  Society,  and  although  the  gentle  poet's  active 
participation  in  legal  work  was  slight,  despite  the  fact  that  he 

*With  credit  to  English  legal  periodicals. 
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was  for  a  time  a  eommissioner  of  bankrupts,  his  connection  with 
the  law  has  several  points  of  interest.  His  association  with  it 
was  hereditary.  His  grandfather,  Spencer  Cowper,  rose  to  be  a 
jadge  of  the  Common  Pleas,  after  having  had  the  singular  ex- 
perience of  being  tried  for,  but,  of  course,  acquitted  of,  the 
murder  of  a  young  Quakeress  of  Hertford;  while  his  great-uncle, 
William  Cowper,  first  Earl  Cowper,  was  the  first  Lord  Chancellor 
of  Qreat  Britain.  But  distinguished  though  these  members  of 
the  family  were,  their  fame  has  been  completely  overshadowed 
by  that  of  the  gentle  poet,  whose  graceful  verses  and  the  ''divine 
chit-chat''  of  his  letters  have  made  the  whole  English-speaking 
world  his  debtors.  No  mention  of  Cowper  and  the  law  would 
be  complete  which  did  not  recall  his  youthful  association  with 
Edward  Thurlow,  the  strong-minded  and  coarse-tongued  Chan- 
cellor. The  two  spent  their  legal  apprenticeship  in  the  office  of 
a  solicitor  named  Chapman,  although  it  is  said  that  a  good 
deal  of  their  time  was  more  pleasantly  devoted  to  "giggling  and 
making  giggle"  with  Cowper's  three  fair  cousins,  the  daughters 
of  Ashley  Cowper,  who  lived  in  Southamptonrow.  It  was  in 
those  days  that  Thurlow  promised  that. if  he  ever  became  Lord 
Chancellor  he  would  provide  for  his  fellow-pupil.  No  doubt  the 
promise  was  playful,  but  one  could  wish  that  when  in  the  full- 
ness of  time  Thurlow  reached  the  Woolsack  he  had  not  so  com- 
pletely forgotten  Cowper,  not  even  acknowledging  the  poet's 
lines,  "On  the  promotion  of  Edward  Thurlow,  Esq.,  to  the  Lord 
High  Chancellorship  of  England."  It  is  true  that  many  years 
later,  when  Thurlow  had  retired,  the  two  exchanged  letters  on 
the  comparative  merits  of  rhyme  and  blank  verse  for  a  transla- 
tion of  Homer.  As  Campbell  points  out,  Thurlow's  attitude  to 
Dr.  Johnson  and  his  generosity  towards  the  poet  Crabbe  showed 
that  he  could  appreciate  literary  excellence,  but  this  circum- 
stance only  makes  the  neglect  of  his  old  fellow-pupil  the  more 
to  be  regretted.  No  doubt  it  matters  little  now  when  Cowper's 
name  is  more  widely  known  than  that  of  the  Chancellor,  but  we 
should  have  entertained  more  kindly  feelings  towards  the  great 
lawyer  had  he  spared  a  thought  in  the  day  of  his  power  for  the 
retiring  poet. 

Ukoorkoboratsd  Evidence  in  Divorce  Proceedings. — ^It  is 
the  general  practice  in  matrimonial  causes  for  the  court  not  to 
act  on  and  grant  relief  on  uncorroborated  evidence  of  adultery. 
That  was  clearly  pointed  out  by  Mr.  Justice  Bargrave  Deane  in 
Curtis  V.  Curtis  (21  Times  L.  Rep.  676).  But,  as  his  Lordship 
was  careful  to  add,  there  is  no  absolute  rule,  either  of  practice 
or  of  law,  that  precludes  the  court  from  acting  on  such  uncor- 
roborated evidence.  As  regards  uncorroborated  confessions  of 
adultery,  the  test  to  be  applied  is  whether  the  whole  of  the  cir- 
cumstances of  the  case  are  such  as  to  convince  the  court  that  the 
confession  is  true.  It  is  not  necessary,  if  the  court  is  of  opinion 
that  the  confession  is  made  in  good  faith  and  can  be  relied  on, 
that  there  should  be  any  independent  corroborative  evidence  of 
the  adultery  forthcoming.  Such  was  the  view  expressed  by  Mr. 
Justice  Bucknill  in  Getty  v.  Getty  (98  L.  T.  Rep.  60;  (1917) 
P.  334).  And  the  same  was  adopted  in  its  entirety  by  Sir 
Samuel  Evans,  P.,  in  the  subsequent  case  of  Weinberg  v.  Wein- 
berg (27  Times  L.  Rep.  9).  With  these  three  authorities  as  a 
guide,  Mr.  Justice  Coleridge  had  an  easier  task  than  would 
otherwise  have  been  presented  to  him  in  deciding  the  novel  ques- 
tion whether,  in  the  recent  case  of  Riches  v.  Riches  and  Clinch, 
uncorroborated  evidence  should  be  accepted  in  the  following 
circumstances:  A  husband  petitioned  for  the  dissolution  of 
the  marriage  with  his  wife  on  the  ground  of  her  adultery,  he 
having  discovered  her  in  bed  with  the  co-respondent.  That 
t7as  the  sole  evidence  in  support  of  the  petition.  And  it  cannot 
be  denied  that  it  was  a  strong  case  in  which  such  uncorroborated 


evidence  could  alone  be  acted  on.  The  evidence  of  the  one  per- 
son whose  interest  in  the  petition  proving  successful  was  para- 
mount was  sought  to  be  made  available.  Obviously,  this  was  a 
far  more  notable  step  in  the  direction  of  utilizi^  uncorroborated 
evidence  than  was  observable  in  G^tty  v,  Gefts^ubi  sup.)  and 
Weinberg  v.  Weinberg  (ubi  sup.).  For  in  botl  of  those  cases 
it  was  a  wife's  confession  of  adultery  by  her  that  had  to  be 
taken  advantage  of — evidence  presumably  against  the  interest 
of  the  party  by  whom  it  had  been  given.  In  the  present  case, 
the  husband  was  in  nowise  supported  in  his  statement  that  he 
had  seen  his  wife  in  bed  with  the  co-respondent.  But  notwith- 
standing that  it  was  in  favor  of  his  own  divorce  proceedings  that 
that  statement  should  be  acted  on,  all  he  had  to  rely  on  were 
confession  of  adultery  authorities.  And  those  would  be  cases 
where  the  confession  would  be  contrary  to  the  interest  of  the 
person  by  whom  it  was  made.  When  one  considers,  however, 
the  point  of  view  from  which  Mr.  Justice  Coleridge  regarded 
the  question  that  called  for  his  decision,  it  is  seen  that  his  Lord- 
ship did  no  violence  to  the  ''general  practice  in  matrimonial 
causes."  The  law  as  to  corroboration,  he  said,  being  the  same 
in  all  courts,  and  there  being  no  statutory  enactment  making 
corroboration  essential  in  such  a  case  as  the  present,  the  court 
was  entitled  to  determine  from  the  evidence  generally  whether 
the  husband's  uncorroborated  evidence  was  to  be  believed.  And 
the  conclusion  arrived  at  by  the  learned  judge  was  that  it 
could.  In  similar  circumstances  the  court  is  consequently  not 
debarred  by  the  general  practice  from  acting  likewise. 

The  Passage  of  Belligerent  Troops  Over  Neutral  Terri- 
tory.— The  conduct  of  the  Dutch  Government  in  permitting 
German  troops  to  traverse  Dutch  territory  on  the  day  after  the 
conclusion  of  the  armistice,  these  troops  being  in  possession  of 
arms  and  military  material  and  carrying  off  with  them  the 
proceeds  of  their  exactions  in  Belgium,  is  scarcely  consistent 
with  the  continuing  friendship  of  Holland  as  a  neutral  to  the 
allied  Powers.  The  attempt  to  justify  such  conduct  by  the  as- 
sumption that  the  armistice  is  virtually  a  peace  is  scarcely  worthy 
of  the  school  of  Dutch  jurists,  who  have  made  many  notable 
contributions  to  the  exposition  of  the  doctrines  of  international 
morality.  An  armistice,  as  distinguished  from  the  conclusion  of 
peace,  is  described  as  suspending  military  operations  by  mutual 
agreement  between  the  belligerent  parties,  and  if  its  duration 
is  not  defined — and  the  duration  of  the  present  armistice  has 
been  defined  and  subsequently  extended  for  a  precisely  limited 
term — the  belligerents  may  resume  operations  at  any  time,  pro- 
vided always  the  enemy  is  warned  within  the  time  agreed  on  in 
accordance  with  the  terms'  of  the  armistice.  The  distinction 
between  an  armistice  and  peace  has  since  the  present  armistice 
been  markedly  drawn  by  the  attitude  of  the  allied  Powers  to 
the  Central  Powers,  which  is  an  attitude  of  severe  aloofness, 
devoid  of  any  approach,  however  distant,  to  relations  of  recon- 
ciliation or  amity.  The  Dutch  Government  were  bound  by  virtue 
of  the  second  article  of  the  Hague  Convention  of  1907  to  intern 
Gkrman  troops  admitted  into  Dutch  territory.  The  German  army 
by  their  retreat  through  Limberg,  which  was  permitted  by  the 
Dutch  Government  without  any  previous  consultation  with  the 
allies,  and  accordingly  without  their  consent,  has  been  placed  in 
a  position  to  resume  hostilities  in  the  event  of  the  failure  of 
the  armistice  to  secure  peace.  The  passing  of  belligerent  troops 
through  neutral  territory  is  wholly  opposed  to  the  practice  of 
international  morality  in  its  recent  developments.  To  give  a  few 
illustrations  of  cases  in  which  the  passage  of  belligerent  troops 
over  neutral  territory  was  refused  in  circumstances  much  less 
objectionable  than  the  circumstances  attending  the  passage  of 
the  German  army  through  Dutch  limberg:  In  1870  the  Govem- 
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ment  of  Switzerland  refused  to  permit  bodies  of  Alsatians  en- 
listed for  the  French  army  to  cross  her  frcmtiers,  although  they 
were  traveling  without  arms  or  uniforms,  whereas  the  Qerman 
retreating  army  in  their  passage  through  Dutch  limberg  had 
both  arms  and  uniforms.  Again^  in  the  same  year,  Belgium 
thwarted  an  attempt  of  the  Germans  to  send  their  wounded  home 
over  their  railways  even  when  the  privilege  was  asked  in  the 
name  of  humanity.  Subsequently  assent  was  given  at  the  Brussels 
Conference  to  article  55  of  the  military  code  then  drawn  up, 
providing  that  "the  neutral  State  may  authorize  the  transport 
aer  is  its  territory  of  the  wounded  and  sick  belonging  to  the 
belligemt  armies  provided  that  the  trains  which  convey  them 
do  not  carry  either  the  personnel  or  materiel  of  war."  How 
different  from  the  case  of  a  German  army,  not  of  wounded  but 
of  healthy  men,  crossing  the  Dutch  Limberg — neutral  territory — 
the  personnel  and  materiel  of  war  being  unmistakably  in  evidence ! 

Novation  op  Contract  by  Raise  op  Wages. — "Novation"  is 
a  term  derived  from  the  civil  law,  as  was  said  by  Lord  Sel- 
bome,  L.  C,  in  Scarf  v.  Jardine  (47  L.  T.  Rep.  259;  7  App. 
Cas.  345,  at  p.  351).  It  will  be  found  dealt  with  by  Justinian 
in  his  Institutes  (iii,  29,  30)  under  the  title  of  Novatio.  And  it 
was  thus  explained  by  Lord  Selbome:  "There  being  a  contract 
in  existence,  some  new  contract  is  substituted  for  it,  either  be- 
tween the  same  parties  (for  that  might  be)  or  between  different 
parties;  the  consideration  mutually  being  the  discharge  of  the 
old  contract.'*  On  the  ground  that  the  employees  in  the  recent 
ease  of  Meek  v.  Port  of  London  Authority  (119  L.  T.  Rep.  196) 
had  entered  into  new  contracts  with  their  employers,  they  were 
held  by  the  Court  of  Appeal,  affirming  the  decision  of  Mr.  Jus- 
tice Astbury,  to  be  debarred  from  claiming  what  they  did  in  that 
case.  It  appeared  that  there  had  been  a  practice  of  the  em- 
ployers to  pay,  in  addition  to  the  salaries  or  wages  of  their  em- 
ployees, the  income  tax  for  which  the  employees  became  liable. 
Acceptance  by  the  latter  of  promotion  to  a  higher  class  of  em- 
ployment, with  full  knowledge  of  the  employers'  intention  to 
discontinue  the  practice  of  paying  the  income  tax  payable  by 
such  employees  as  were  assessable  thereto,  was  considered  by 
the  two  courts  to  constitute  a  new  contract  of  service  disentitling 
the  employees  to  claim  such  an  amount  as  would  be  equivalent 
to  the  income  tax  whiclbthey  would  have  to  pay  in  respect  of  the 
increased  remuneration  which  they  received.  The  Master  of  the 
Bolls  (Swinfen  Eady)  delivered  what  was  practically  the  judg- 
ment of  the  three  learned  judges  of  the  Court  of  Appeal.  For 
the  two  junior  members  merely  expressed  their  concurrence  in 
what  the  presiding  judge  had  to  say.  His  Lordship  pointed  out 
that  if  an  employee  by  the  terms  of  his  contract  was  entitled 
to  receive  remuneration  at  a  progressive  rate,  on  each  occasion 
when  his  salary  was  thus  increased  there  was  not  a  new  contract 
entered  into;  The  increase  was  by  virtue  of  his  old  pre-existing 
contract.  Obviously,  that  must  be  the  true  view  to  be  taken  of 
that  state  of  affairs.  It  is  the  method  universally  adopted  of 
remunerating  employees.  And  no  one  of  them  would  ever  be  so 
foolish  as  to  imagine  that  a  mere  ''rise  in  salary"  meant  a  new 
contract  of  service.  The  learned  judge  went  on,  however,  to  say 
that  when  the  increase  was  not  an  increase  automatically  under 
an  existing  contract,  but  it  was  an  increase  owing  to  the  position 
of  the  employee  being  changed  owing  to  the  employers  volun- 
tarily promoting  him  to  a  higher  grade,  then  the  position  was 
altogether  different.  This  clear  distinction  it  will  be  well  for 
every  employee  to  bear  prominently  in  mind,  since  in  many  in- 
stances his  original  contract  of  service  may  have,  in  certain 
respects,  been  more  advantageous  to  him  than  under  the  nova- 
tion. Taking  that  line  as  his  ratio  decidendi,  the  Master  of  the 
Rolls  had  occasion  to  deal  with  another  aspect  of  the  case  which 


apparently  impressed  Mr.  Justice  Astbury  somewhat  strongly. 
His  lordship  was  of  opinion  that  a  trade  usage  of  this  character 
could  not  be  annexed  to  a  contract  of  service  unless  the  servant 
was  aware  of  it  on  entering  the  employment;  and  there  was  no 
evidence  that  the  employees  in  the  present  case  had  that  knowl- 
edge. The  practice  of  dock  companies  to  pay  income  tax  in  addi- 
tion to  salaries  was  not  so  notorious  as  all  that,  it  would  seem. 

The  Opinions  op  the  Attorney  General. — ^The  announce- 
ment that  in  the  forthcoming  volume  on  the  Treaties  of  1785, 
1799  and  1825  between  the  United  States  and  Prussia,  which 
has  been  edited  for  the  Carnegie  Endowment  for  International 
Peace  by  Dr.  J.  B.  Scott,  the  distinguished  American  jurist, 
full  use  is  to  be  made  not  only  of  the  diplomatic  correspondence 
between  the  two  states,  but  also  of  the  opinions  of  the  -^erican 
Attorney  Generals,  is  a  reminder  that  a  very  different  attitude 
has  prevailed  among  our  kin  beyond  sea  from  that  which  obtains 
in  this  country  regarding  the  publication  of  the  law  officers' 
opinions,  says  the  Law  Times.  Every  few  years  a  substantial 
volume  of  the  Opinions  of  the  Attorney  General  of  the  United 
States  is  issued,  and,  although  such  a  work  is  technically  lacking 
in  that  authority  which  attaches  to  judicial  decisions,  it  furnishes 
much  valuable  information  difficult  to  obtain  elsewhere,  and,  as 
expressing  the  views  of  great  lawyers,  it  is  entitled  to  the  highest 
respect.  Very  different  has  in  general  been  the  official  attitude 
of  the  publication-  of  the  opinions  of  the  English  Attorney 
General.  Boswell  long  ago  complained  of  "the  mysterious  secrecy 
of  office"  which  precluded  him  from  even  publishing  in  his  Life 
of  Johnsdn  the  opinion  of  Attorney  General  Murray  (afterwards 
Lord  Mansfield)  on  the  case  submitted  to  him  by  the  Commis- 
sioners of  Excise  as  to  the  libelous  nature  of  Johnson's  definition 
of  "Excise"  in  his  Dictionary  as  "a  hateful  tax  levied  upon 
commodities,  and  adjudged  not  by  the  common  judges  of  prop- 
erty, but  by  wretches  hired  by  those  to  whom  excise  is  paid." 
Many  years  later,  it  is  true,  Croker,  the  much-maligned  editor 
of  Boswell,  obtained  permission  to  publish  the  opinion  of  Murray, 
who  took  the  view  that  the  definition  constituted  a  libel,  but 
at  the  same  time  he  dissuaded  proceedings,  at  all  events  till  the 
Doctor  had  an  opportunity  of  altering  the  objectionable  ex-- 
planation.  Since  Boswell's  day  there  have  been  two  collections 
published  of  the  Opinions  of  the  English  law  officers.  The  first 
was  in  1814,  by  George  Chahners,  the  Scottish  antiquary,  which, 
notwithstanding  various  defects,  was  found  of  considerable  utility, 
and  was  at  a  later  date  reissued  in  America.  The  second  and 
more  important  collection  was  that  published  in  1869,  by  William 
Forsyth,  Q.  C,  standing  counsel  to  the  Secretary  of  State  for 
India,  and  the  author  of  numerous  works,  including  "Hortensius," 
an  interesting  study  of  the  develoijpent  of  advocacy,  and  a 
History  of  Trial  by  Jury.  In  the  compilation  of  his  work 
Forsyth  met  with  dSffering  treatment  from  the  various  Govern- 
ment departments.  From  the  Colonial  Office,  then  under  Earl 
Granville,  he  received  liberal  permission  to  examine  the  archives 
and  to  publish  the  opinions  of  the  law  officers  on  colonial  ques- 
tions; from  the  Treasury  he  received  the  like  permission;  but 
to  his  application  to  the  Foreign  Office  no  response  was  vouch- 
safed. It  was  considered*  inexpedient  to  publish  any  opinions 
of  a  later  date  than  1856,  and,  as  he  said  in  his  preface,  this 
obliged  him  "to  exclude  the  official  opinions  of  that  distinguished 
lawyer  and  jurist,  Sir  Roundell  Pahner."  Since  1856  the  develop- 
ment of  constitutional  and  international  law  has  not  stood  still, 
and  there  must  be  numerous  opinions  in  the  archives  of  the 
various  departments  given  by  the  various  holders  of  the  office 
of  Attorney  General  which  might  with  advantage  be  made  avail- 
able for  the  profession  and  for  students  of  those  important 
questions.     Sir  Frederick  Smith,  the  present  Attorney  General, 
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who  has  long  taken  an  active  interest  in  questions  of  international 
law,  might  well  consider  whether  a  volume  supplemental  to  that 
of  Forsyth  might  now,  or  in  the  near  future,  be  brought  out. 

CoKSBNT  OP  Crown  to  Royal  Marriages. — The  recent  an- 
nouncement in  the  Court  Circular  of  the  betrothal  of  H.  B.  H. 
Princess  Victoria  Patricia  of  Connaught  to  Commander  the  Hon. 
Alexander  Ramsay,  R.  N.,  is  accompanied  with  the  statement 
that  the  King  and  Queen  have  received  the  ''gratifying  intel- 
ligence/' and  that  the  King  ''has  gladly  given  his  consent  to 
the  union."  The  consent  of  the  Crown  to  this  marriage,  couched 
in  words  which  convey  the  most  cordial  approbation,  is  not 
a  mere  gracious  formality.  It  is  an  essential  condition  precedent 
to  such  a  marriage  under  the  provisions  of  the  Royal  Marriage 
Act  1772,  which  was  a  measure  most  strenuously  opposed  on 
constitutional  grounds  and  productive  of  momentous  results.  On 
March  24, 1772,  the  Royal  Marriage  Act  was  passed;  the  powers 
were  characterized  by  Lord  Chatham  as  "tyrannical,"  while 
Horace  Walpole  said  "never  was  an  Act  passed  against  which 
so  much  and  for  which  so  little  was  said."  The  Act  provides 
that  no  descendant  of  George  11.  (except  the  issue  of  princesses 
married  into  foreign  families)  sliould  be  capable  of  contracting 
'matrimony  without  the  King's  previous  consent  signified  under 
his  sign  manual  and  declared  in  Council,  and  that  any  marriage 
contracted  without  such  consent  should  be  null  and  void.  There 
is  a  proviso,  however,  enabling  members  of  the  Royal  Family 
who  are  twenty-five  years  of  age  to  marry  without  the  King's 
consent  after  having  given  twelve  months'  previous  notice  to 
the  Privy  Council,  unless  in  the  meantime  both  Houses  of 
Parliament  should  signify  their  disapprobation  of  the  marriage. 
It  also  provides  that  any  person  solemnizing  or  assisting  or 
being  present  at  the  celebration  of  such  prohibited  marriages 
should  incur  the  penalties  of  praemunire.  Attempts  have  since 
been  made  to  repeal  this  law,  notably  by  Lord  Holland  in  1820, 
but  without  success.  The  consequences  of  this  Act  were  far- 
reaching.  In  1785,  George  IV.,  when  Prince  of  Wales,  con- 
tracted a  clandestine  marriage  with  Mrs.  Fitzherbert,  a  Roman 
Catholic.  This  marriage,  being  without  the  King's  consent,  was 
invalid.  He  was  consequently  saved  from  the  forfeiture  of  his 
succession  to  the  throne,  which,  under  the  provisions  of  the 
Bill  of  Rights,  would  have  been  the  legal  result  of  a  valid 
marriage  with  a  Roman  Catholic.  The  Duke  of  Sussex  was  twice 
married  without  the  consent  of  the  Crown — ^first  in  1793  to  Lady 
Augusta  Murray,  and  later  in  life  to  Lady  Cecilia  Underwood. 
Both  marriages  were  absolutely  null  and  void.  On  the  death 
of  the  Duke  of  Sussex  in  1843,  Sir  Augustus  d'Este,  his  eldest 
son  by  his  first  marriage,  claimed  the  dukedom.  The  marriage 
had  been  solemnized  at  Rome  in  1793  according  to  the  rites 
of  the  Church  of  England  by  a  clergyman  of  that  establishment, 
and  would  have  been  a  valid  contract  were  it  not  for  the  restric- 
tions of  the  Royal  Marriage  Act,  and  it  was  contended  before 
the  House  of  Lords  that  the  operation  of  the  Act  could  not 
be  extended  beyond  the  British  dominions.  But  it  was  the 
unanimous  opinion  of  the  judges — ^in  which  the  House  of  Lords 
concurred — ^that  the  prohibition  of  the  statute  was  personal  and 
followed  the  persons  to  whom  it  applied  out  of  the  realm  and 
beyond  the  British  jurisdiction.  (XI  Clark  and  Finnelly,  pp. 
85-154.)  Sir  Erskine  May  thus  comments  on  this  enactment, 
for  whose  modification  the  changes  produced  by  the  war  supply 
grounds:  "The  arbitrary  character  of  the  Act  was  conspicuous. 
It  might  be  reasonable  to  prescribe  certain  rules  for  the  marriage 
of  the  Royal  Family,  as  that  they  should  not  marry  a  subject, 
a  Roman  Catholic,  or  the  member  of  any  Royal  House  at  war 
with  this  country,  without  the  consent  of  the  King;  but  to 
prescribe  no  rule  at  all,  save  at  the  absolute  will  of  the  King 


himself,  was  a  violation  of  all  sound  principles  of  legislation. 
Again,  to  extend  the  minority  of  princes  and  princesses  to 
twenty-five  created  a  harsh  exception  to  the  general  law  in  regard 
to  marriages." 

Legacy  Patablb  on  Legatee  ATTAnriKG  Majority  as  Vested 
OR 'Contingent. — ^It  is  perhaps  singular  that,  until  the  recent 
decision  of  Mr.  Justice  Sargant  in  Re  Earkley;  Halligay  v.  Kirk- 
ley  (119  L.  T.  Rep.  304),  there  appears  to  be  no  precise  authority 
as  to  the  effect  of  a  legacy  to  a  person  or  class  of  persons  "to 
be  paid  to  them  respectively  if  and  when  they  shall  respectively 
attain  the  age  of  twenty-one  years."  No  doubt  the  general  rule 
is  well  settled,  namely,  that  if  there  is  a  direct  gift  to  legatees, 
a  direction  for  payment  when  they  shall  attain  a  certain  age 
will  not  prevent' the  vesting  of  the  l^^acy,  and  therefore  that 
the  personal  representative  of  a  legatee  dying  under  such  age 
will  be  entitled  (see  the  judgment  of  Lord  Cottenham,  C,  vbl 
Re  Bartholomew,  1  Mac.  &  G.  359).  The  case  most  in  point  is 
that  of  Knight  v.  Cameron  (14  Ves.  389).  There  a  testator  gave 
a  legacy  to  A  to  be  paid  to  the  legatee  as  soon  as  she  should 
attain  twenty-one;  and  in  case  she  should  live  to  attain  that 
age,  and  not  otherwise;  or  on  her  marriage  with  consent  of  the 
executors,  and  not  otherwise.  But  in  case  she  should  die  before 
she  should  have  attained  twenty-one,  or  be  married  without  such 
consent,  then  over.  It  was  decided  that,  as  the  legatee  had  mar- 
ried under  age,  without  consent,  the  case  was  reduced  to  a  single 
contingency  of  the  legatee  attaining  twenty-one;  and  the  court 
declared  that,  as  she  had  not  attained  the  age  of  twenty-one 
at  the  time  of  the  application  to  the  court,  she  was  not  then 
entitled — ^which  declaration  would  imply  her  title  at  the  age  of 
twenty-one.  It  will  be  observed  that  the  word  "if"  was  not  used 
in  that  case,  but  there  were  words  equivalent  thereto.  In  Re 
Kirkley  the  gift,  by  a  codicil,  was  "£250  to  my  grandson  J.  M. 
Ockleshaw  and  £250  to  each  of  three  grandchildren  who  shall  be 
bom  in  my  lifetime  to  be  paid  to  them  respectively  if  and  when 
they  shall  respectively  attain  twenty-one,  with  interest  at  the 
rate  of  4  per  cent,  per  annum  from  my  decease."  It  was  held 
by  Mr.  Justice  Sargant  that  the  legacies  were  not  vested,  but 
contingent  on  the  grandchildren  respectively  attaining  the  age 
of  twenty-one  years.  It  was  conceded  by  counsel  that,  if  the 
direction  as  to  payment  had  been  "when"  the  legatees  attained 
twenty-one,  the  legacy  would  have  been  vested;  but  the  condition 
as  to  attaining  twenty-one,  introduced  by  the  word  "if,"  in  the 
direction  as  to  payment,  was  not  merely  personal  to  the  legatee, 
but  affected  the  original  bequest  of  the  money.  His  Lordship 
also  thought  that  the  gift  of  interest  did  not  make  the  legacy 
vested.  It  was  not  a  gift  of  interest  in  the  meantime,  but  a 
gift  of  interest  contingently  on  the  happening  of  the  same  event 
as  that  on  which  the  principal  sum  was  payable.  Accordingly 
he  directed  the  executors  to  set  aside  and  invest  such  a  sum 
as  would  represent  the  total  amount  of  the  legacies,  plus  interest 
at  4  per  cent,  on  each  legacy,  for  every  year  of  the  minority  of 
the  respective  legatees.  In  this  connection  it  may  be  useful 
to  remind  practitioners  of  the  case  of  Lodwig;  Lodwig  v.  Evans 
(114  L.  T.  Rep.  881;  (1916)  2  Ch.  26).  There  the  facts  vere 
shortly  as  follows:  A  testator  gave  his  residuary  real  and  per- 
sonal estate  to  trustees  upon  trust  for  sale  and  conversion,  and 
out  of  the  proceeds  to  pay  a  weekly  sum  to  his  daughter-in-law, 
K.  L.,  until  the  youngest  of  her  children  by  his  son  should  attain 
the  age  of  thirty  years;  and  directed  that,  after  the  youngest  of 
his  said  grandchildren  should  attain  that  age,  the  trust  funds 
should  be  divided  between  K.  L.  and  her  said  children  in  equal 
shares,  and,  in  the  event  of  any  of  his  said  grandchildren  dying, 
leaving  lawful  issue  him  or  her  surviving,  the  share  of  the  parents 
so  dying  should  be  divided  between  his  or  her  children.    It  was 
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held  by  the  Court  of  Appeal  (affirming  the  decision  of  Mr.  Jus- 
tice Sargant)  that  there  was  nothing  to  make  the  gifts  to  the 
grandchildren  contingent  merely  because  there  was  to  be  a  post- 
ponement of  the  division  until  the  youngest  attained  the  age  of 
thirty  years.  It  will  be  remembered  that  in  Leaming  v.  Sherratt 
(2  Hare  14),  where  the  direction  was  to  pay  and  divide  ''so  soon 
as  my  youngest  child  shall  attain  the  age  of  twenty-one  unto  and 
equally  amongst  my  children  share  and  share  alike/'  Vice  Chan- 
cellor Wigram  said:  ''The  testator  having  postponed  the  division 
of  the  residue  until  ins  youngest  child  attains  that  age,  I  think 
that  no  child  who  did  not  attain  that  age  could  have  been  in- 
tended to  take  a  share  therein."  That,  however,  as  observed  by 
the  Court  of  Appeal  in  the  Lodwig  case,  was  only  a  dictum  and 
did  not  establish  any  general  principle. 


Wittier  Pictsi 

Anothkb  World  Wab.— AU  v.  AD,  260  Fed.  120. 

A  Cmcus  Row.^Showalter  v.  Spangle,  93  Wash.  326. 

Hotly  Contested. — ^Furnace  v.  State,  79  Tex.  Crim.  59. 

We  Abb  of  the  Bunch. — ^Bunch  v.  Dunning,  106  S.  Car.  300. 

Advice  to  a  Statesman. — ^"Human  language  is  a  living  thing, 
and  not  an  unyielding  mummy  cloth  in  which  thoughts  are  en- 
wrapped."— ^Per  Dickinson,  J.,  in  De  Ganay  v.  Lederer,  239 
Fed.  572. 

Not  the  Part  of  Wisdom.— In  Wisdom  v.  Wisdom,  24  Neb. 
551,  a  decree  of  divorce  was  set  aside,  after  the  remarriage  of 
the  successful  party,  because  of  the  fraud  practised  by  him  in 
procuring  the  decree. 

A  PoOB  Guess.— In  Guess  v.  W.  U.  Tel.  Co.,  102  Miss.  691, 
the  defendant  kept  the  plaintiff  guessing  by  failure  to  deliver 
a  telegram  to  him.  But  when  it  came  to  the  matter  of  getting 
damages,  the  plaintiff  was  able  to  tell  the  defendant  to  guess 
again. 

Thebe  are  Bookkeepers  and  Bookkeepers. — "There  is  noth- 
ing magical  in  bookkeeping;  it  does  not  create  facts;  it  only 
records  them." — ^Per  Denison,  J.,  in  Doyle  v.  Mitchell  Bros.  Co., 
235  Fed.  692.  But  the  race-track  bookkeeper  is  a  wizard  just  the 
same. 

Tub  Least  ov  Our  Troubles  Just  Now. — ^"It  is  a  nmtter  of 
common  knowledge  that  nothing  is  more  provoking  and  distress- 
ing than  to  have  to  wait  for  a  corkscrew  when  a  burning  and 
consuming  thirst  is  raging  within.'' — ^Per  Mayes,  C.  J.,  in 
McComb  V.  Hill  (Miss.),  56  So.  346. 

Inept.— In  Bank  of  Union  v.  Redwine,  171  N.  Car.  574,  Mr. 
Chief  Justice  Clark,  arguing  for  the  right  of  women  to  hold 
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public  office;  said:  ''The  modem  republican  conception  is  that 
the  qualification  for  office  is  not  physical  strength,  but  mental 
capacity  and  character."  True,  and  that  is  the  very  reason  why 
the  militant  sufbragist  of  to-day  should  not  hold  office. 

Abtter  the  Lawyers  Get  Theibs. — "If,  as  they  say  in  the 
brief,  they  find  themselves  out  of  pocket  on  account  of  this  suit, 
and  their  decree  is  'una  vittoria  morale,  niente  piu,' — ^a  moral 
victory,  nothing  more — ^they  may  find  some  measure  of  comfort 
in  the  suggestion  that  this  is  not  an  infrequent  result  of  a  law- 
suit."— ^Per  Powers,  J.,  in  Stefanazzi  v,  Italian  Mutual  Benefit 
Society  (Vt),  101  Atl.  1010. 

Not  Fob  Us. — "The  utmost  latitude  should  be  allowed  for 
fair,  full,  and  free  review  by  the  press  and  individuals  of 
decisions  of  the  courts.  Just  criticism  may  assail  the  opinions, 
expose  the  fallacies,  and  warn  of  the  errors.  The  opinions  of 
courts  are  not  solemn  edicts  to  be  blindly  assented  to,  but  are 
subject  to  calm  and  fearless  strictures,  and  all  right-minded 
judges  invite,  indeed  welcome,  such  criticisms." — ^Per  Hill,  C.  J., 
in  the  case  of  In  re  Fite,  11  Ga.  App.  694.  This  may  be  true, 
but  we  don't  intend  to  indulge  in  any  such  "fearless  strictures" 
unless  we  have  in  our  pockets  the  price  of  a  good-sized  fine. 

A  Sample  Sop. — Some  day,  if  we  ever  have  the  time  and 
the  exact  amount  of  inspiration,  we  hope  to  make  and  pub- 
lish a  collection  of  the  sops  thrown  by  the  courts  to  indignant 
attorneys  whom  they  have  just  thrashed  soundly.  This  pro- 
posed invaluable  contribution  to  English  literature  is  suggested 
to  us  at  this  time  by  the  following  effusion  in  the  reeent  ease  of 
Johnson  v.  State,  104  Misc.  (N.  Y.)  211:  "Although  the  court  is 
constrained  to  differ  from  the  conclusion  urged  by  the  claimant's 
counsel,  we  feel  bound  to  acknowledge  the  sedulous  care  and 
marked  erudition  which  characterize  the  briefs  submitted  by 
them.  They  are  such  as  only  lawyers  of  marked  scholarship  in 
the  law  of  real  estate  could  formulate." 

The  Patron  Saint  or  the  Law. — ^An  exceedingly  interesting 
anecdote  told  in  an  old  Georgia  case  (Neal  v.  Crew,  12  Ga.  96) 
which  has  recently  been  brought  to  our  attention  serves  to  re- 
mind us  of  the  rather  low  esteem  in  which  the  lawyers  of  olden 
times  were  held.  For  instance,  one  of  Shakespeare's  many  quips 
at  the  expense  of  lawyers  is  found  in  the  5th  Act  of  Hamlet,  as 
follows:  "Why  may  not  that  be  the  skull  of  a  lawyer t  Where 
be  his  quiddities  now,  his  quillets,  his  cases,  his  tenures,  and  his 
tricks  f"  So  in  Robert  Burton's  Anatomy  of  Melancholy,  a 
work  contemporaneous  with  many  of  the  Shakespearean  plays, 
it  is  remarked:  "Our  wrangHng  lawyers  .  .  .  are  so  litigious 
and  busy  here  on  earth,  that  I  think  they  will  plead  their  clients' 
causes  hereafter — some  of  them  in  hell."  This  latter  anathema 
leads  very  naturally  to  the  anecdote  we  are  about  to  quote.  The 
court  in  the  case  cited  was  speaking  of  the  general  exclusion  of 
Sunday  from  the  periods  of  time  prescribed  for  various  steps 
in  legal  procedure  but  remarked  that,  as  an  exception  to  the 
rule,  Sunday  was  counted  as  one  of  the  days  in  a  notice  to 
plead  and  as  one  of  the  four  days  in  a  rule  to  plead.  Con- 
tinuing, the  court  said:  "Mr.  Chitty  makes  this  singular  com- 
ment upon  this  exception  to  the  general  rule:  'Special  pleaders 
are  supposed  to  be  less  observant  of  the  Sabbath  than  the  rest 
of  mankind.'  3  vol.  Geo,  Pr.  p.  105  (note).  As  a  key  to  this 
opinion,  I  shall  be  pardoned,  perhaps,  notwithstanding  the 
gravity  of  the  subject  I  am  treating,  for  introducing  in  this 
place,  an  anecdote  from  Wynne's  Eunomus,  one  of  the  most  at- 
tractive and  instructive  books  that  has  been  published  concern- 
ing the  laws  of  England.  St.  Evona,  a  famous  lawyer  of  the 
olden  time,  was  piqued  for  the  honor  of  the  Robe,  that  his 
profession  should  have  no  Saint  to  patronize  it.    The  physicians 
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had  St.  Luke;  the  champions  St.  George;  music  and  painting, 
and  every  other  employment  had  its  tutelar  Saint.  To  Rome  the 
good  old  man  went,  and  requested  the  Pope  to  give  the  lawyers 
of  Britain  a  patron  Saint.  His  Holiness  could  recollect  none 
that  was  not  already  disposed  of.  The  dilemma  was  distressing; 
to  own  his  incapacity  would  never  do;  to  palm  off  upon  the 
veteran  lawyer  a  Saint  that  had  already  heen  appropriated, 
would  be  equally  futile;  he  proposed  therefore,  to  St.  Evona, 
to  go  round  the  Church  of  St.  John  de  Lateran  blindfold;  and 
cfter  he  had  said  so  many  Ave  Maria's,  the  first  Saint  he  laid 
^Id  of  should  be  his  patron.  The  task  was  willingly  under- 
^en;  when  he  had  finished  his  Ave  Maria's,  he  stopped  short 
and  embraced  the  first  image  he  came  to,  crying  out  with  joy — 
This  is  our  Saint,  let  this  be  our  patron.'  But  when  the  bandage 
was  taken  from  his  eyes,  what  was  his  astonishment  to  find  that 
though  he  had  stopped  at  St.  Michael's  altar,  he  was  hugging 
to  his  bosom,  not  St.  Michael,  but  the  figure  under  St.  Michael's 
feet  I  the  same  with  which  the  archangel  contended,  when  dis- 
puting about  the  body  of  Moses.  Jude,  9.  The  story  says  that 
Evona  died  soon  after,  of  a  broken  heart.  Whether  he  had 
authority  to  act  for  his  brethren,  and  whether  he  should  be 
deemed  to  have  accepted  of  the  patron,  may  still  be  considered 
open  questions,  notwithstanding  the  fling  of  Mr.  Chitty." 

A  River  of  Doubt. — ^Doubtless  the  real  origin  of  the  famous 
"Show  me!"  slogan  from  Missouri  may  be  traced  to  the  author 
referred  to  in  the  following  excerpt  from  the  opinion  in  Maw  v, 
Bruneau,  37  S.  Dak.  75.  Thereby  enlivening  what  would  other- 
wise have  been  an  exceedingly  dry  discussion,  McCoy,  J.,  said: 
''The  defendant  claims  title  by  and  as  accretion  to  riparian  lands 
owned  by  him  in  the  state  of  Nebraska.  These  lands  in  dispute 
ere  what  are  sometimes  termed  'bottom  lands,'  and  at  different 
Hmes  within  the  last  sixty  years  have  been  on  both  sides  of 
^e  main  channel  of  the  Missouri  river,  a  part  of  the  time 
being  in  the  territory  and  state  of  South  Dakota,  and  a  part 
^f  the  time  in  the  state  of  Nebraska,  due  to  the  shifting  and 
changing  of  the  bed  and  main  channel  of  the  river.  A  noted 
humorous  author,  in  relation  to  the  habits  and  eccentricities  of 
the  Missouri  river,  among  other  things,  has  most  aptly  written: 
It  is  a  perpetual  dissatisfaction  with  its  bed  that  is  the  greatest 
peculiarity  of  the  Missouri.  It  is  harder  to  suit  in  the  matter 
of  beds  than  a  traveling  man.  Time  after  time  it  has  gotten 
out  of  its  bed  in  the  middle  of  the  night,  with  no  apparent 
provocation,  and  has  hunted  up  a  new  bed,  all  littered  with 
forests,  cornfields,  brick  houses,  railroad  ties,  and  telegraph 
poles.  .  .  .  Then  it  has  suddenly  taken  a  fancy  to  its  old  bed, 
which  by  this  time  has  been  filled  with  suburban  architecture, 
and  back  it  has  gone  with  a  whoop  and  a  rush,  as  happy 
as  if  it  had  reaUy  found  something  worth  while.  Quite  naturally 
this  makes  life  along  the  Missouri  a  little  bit  uncertain.  Ask 
the  citizen  of  a  Mssouri  river  town  on  which  side  of  the  river 
he  lives,  and  he  will  look  worried,  and  will  say:  "On  the  east 
side  when  I  came  away."  Then  he  will  go  home  to  look  the 
Blatter  up,  and,  like  as  not,  will  find  the  river  on  the  other 
idde  of  his  humble  home,  and  a  government  steamboat  pulling 
snags  out  of  his  erstwhile  cabbage  patch.  It  makes  farming 
as  fascinating  as  gambling,  too.  You  never  know  whether  you 
are  going  to  harvest  com  or  catfish.  The  farmer  may  go 
blithely  forth  of  a  morning  with  a  twine  binder  to  cut  his 
wheat  only  to  come  back  at  noon  for  a  trout-line;  his  wheat 
having  gone  down  the  river  the  night  before.  These  facts  lead 
us  naturally  to  the  subject  of  the  Missouri's  appetite.  It  is 
the  hungriest  river  ever  created.  It  is  eating  all  the  time,  eating 
yellow  clay  banks  and  cornfields,  eighty  acres  at  a  mouthful, 
winding  up  its  banquet  with  a  truck  garden,  and  picking  its 


teeth  with  the  timbers  of  a  big  red  bam.  Its  yearly  menu 
is  10,000  acres  of  good,  rich  fanning  land,  several  miles  of 
railroad,  a  few  hundred  houses,  a  forest  or  two,  and  uncounted 
miles  of  sand  bars.  This  sort  of  thing  makes  the  Missouri 
valley  farmer  philosophical  in  the  extreme.  The  river  may  take 
away  half  his  farm  this  year,  but  he  feels  sure  that  next  year 
it  will  give  him  the  whole  farm  of  the  fellow  above  him.  But 
he  must  not  be  too  certain.  At  this  point  the  law  steps  in 
and  does  a  more  remarkable  thing  than  the  river  itself  may  hope 
to^accomplish.  It  decrees  that  so  long  as  there  is  a  single  yard 
of  an  owner's  land  left — ^nay,  even  so  long  as  there  is  a  strip 
wide  enough  to  balance  a  calf  upon — ^he  is  entitled  to  all  the 
land  that  the  river  may  deposit  in  front  of  it  But,  when  that 
last  yard  is  eaten  up,  even  though  the  river  may  repent  and 
replace  the  farm  in  as  good  order  as  when  it  took  it,  the  land 
belongs  to  the  owner  of  the  land  behind  it.' " 


TAKING  THB  CASE  FROM  THE  JURY. 

To  the  Editor  of  Law  Notes. 

Sm:  Your  editorial  note  in  the  last  issue  entitled,  "Taking 
the  Case  from  the  Jury,"  raises  a  point  that  I  have  long  won- 
dered about 

The  American  and  English  Encyclopaedia  of  Law,  on  the  sub- 
ject of  contributory  negligence  as  a  question  of  fact  for  the 
jury,  says:  "If  more  than  one  inference  can  be  fairly  drawn 
from  them  as  to  the  want  of  care  of  the  plaintiff,  the  question 
of  contributory  negligence  is  for  the  jury." 

Many  courts  say  that  where  men  of  ordinary  intelligence 
might  reasonably  differ  on  the  proposition,  it  must  go  to  the 
jury.  Let  us  see  what  frequently  happens.  The  trial  court  takes 
the  view  that  men  of  average  intelligence,  that  is,  the  jury  before 
him,  could  not  reasonably  differ  on  the  question  of  want  of  care, 
and  directs  a  verdict  for  the  defendant.  The  case  is  appealed. 
The  appellate  court,  by  a  vote  of  four  to  three,  or  five  to  two, 
upholds  the  judgment  of  the  trial  court. 

It  would  seem  to  almost  anyone  that  Justices  of  the  Supreme 
Court  are  men  of  ordinary  intelligence,  and  that  their  opinions  are 
reasonably  formed.  It  would  appear,  then,  that  the  dissenting 
minority  reasonably  differed  from  the  majority.  The  humor  of 
it  does  not  appear  to  have  occurred  to  any  of  the  dissenting 
Justices,  at  least,  I  have  not  seen  any  mention  of  it  in  any  of 
the  dissenting  opinions.  But,  in  effect,  the  majority  say  to  the 
minority,  either  that  they  are  not  men  of  ordinary  intelligence, 
or  that  their  differing  with  the  majority  is  unreasonable. 

It  seems  to  me  that  the  mere  fact  that  there  is  a  dissent  by 
even  one  Justice,  in  ^ch  a  case,  proves  that  it  is  a  question 
upon  which  men  of  ordinary  intelligence  might  reasonably  differ, 
and  that,  therefore,  the  question  should  go  to  the  jury  under 
the  rule.  In  other  words,  ought  this  not  to  be  the  rule  of  all 
courts:  Wherever,  on  this  pr6po8ition  of  contributory  negli- 
gence, even  one  Justice  believes  the  question  should  have  gone 
to  the  jury,  the  case  should  be  reversed  and  sent  to  the  juryf 
Am  I  not  right! 

Hutchinson,  Kan.  F.  Dumont  Smith. 
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Information  Wanted. 

IN  Arce  V.  State,  202  S.  W.  951,  it  was  held  that  the 
killing  of  a  corporal  in  the  United  States  army  by 
soldiers  of  the  Carranza  Government  was  not  murder  for 
the  reason  that  the  United  States  was  at  war  with  Mexico 
— ^not  with  Villa  or  Zapata  or  any  other  bandit  but  with 
the  good  Carranza  himself.  The  court  enforces  its  view 
with  an  opinion  of  Gen.  Crowder  in  which  he  states  that 
"a  state  of  war  exists  so  far  as  concerns  the  operations 
of  the  United  States  troops  in  Mexico."  Accepting  the 
conclusion  thus  announced  by  authority  both  judicial  and 
military,  some  interesting  questions  arise.  Is  that  war 
over?  If  not,  the  "trading  with  the  enemy  act"  applies 
in  all  its  rigor  to  commerce  with  Mexico,  contracts  with 
Mexican  subjects  are  void,  partnership  and  agencies  are 
at  an  end.  If  the  war  is  over,  who  won  it  ?  Chauvinistic 
history  credits  the  United  States  with  winning  the  war 
of  1812 ;  doubtless  the  next  generation  of  German  children 
will  recite  the  glorious  triumph  of  the  Kaiser's  arms  in 
1918,  but  if  we  were  defeated  the  spirit  of  the  American 
people  will  not  be  broken  by  a  knowledge  of  our  downfall 
and  the  terms  which  were  imposed  by  the  conqueror.  It 
was  said  of  Lord  Kitchener  that  he  would  have  made  no 
announcement  until  the  Great  War  was  over  and  then 
merely  "we  won"  or  "we  lost,"  but  even  this  terse  bulletin 
is  denied  to  us.  Just  for  a  guess,  the  war  probably 
"petered  out."  War  may  terminate  by  a  mere  cessation 
of  hostilities  (Freeborn  v.  The  Protector,  12  Wall,  700) 
though  such  a  termination  has  rarely  occurred  in  the  past 


century,  the  Civil  War  being  the  most  notable  instance, 
and  in  that  case  a  presidential  proclamation  was  made. 
Perhaps  the  League  of  Nations  will  devise  some  means 
of  notifying  the  inhabitants  of  a  country  when  they  are 
at  war  and  when  the  war  is  over. 

Private  Organizations  to  Combat  Sedition. 

CONDITIONS  arising  during  the  war  led  to  the  formation 
of  various  organizations  for  the  patriotic  purpose  of 
bringing  to  justice  spies  and  seditious  agitators,  and  since 
the  close  of  hostilities  these  bodies  have  acted  on  the  belief 
that  there  remains  ample  need  for  their  activities.  At- 
torney General  Palmer  has  however  issued  a  statement  in 
which,  while  paying  tribute  to  the  patriotic  intent  of  such 
societies,  he  states  that  he  has  instructed  the  officials  of 
his  department  not  to  enter  into  relationship  with  them. 
The  reason  for  his  action  he  states  as  follows: 

"Espionage  conducted  by  private  individuals  or  or- 
ganizations is  entirely  at  variance  with  our  theories  of 
government,  and  its  operation  in  any  community  consti- 
tutes a  grave  menace  to  that  feeling  of  public  confidence 
which  is  the  chief  force  making  for  the  maintenance  of 
good  order.  Furthermore,  on  reflection  it  must  be  obvious 
to  every  one  that  for  a  Government  agency  to  maintain 
any  relationship  whatever  with  private  bodies  engaged  in 
this  work  would  in  the  end  result  in  impairing  the  con- 
fidence of  the  public  in  disinterestedness  and  impartiality 
of  Government  investigations." 

While  there  is  imdoubtedly  something  to  be  said  in 
favor  of  the  Attorney  General's  position,  it  is  to  be  feared 
that  it  sacrifices  much  of  possible  efficiency  in  the  enforce- 
ment of  the  law.  If  the  Attorney  General  is  to  avoid 
criticism  for  declining  the  assistance  thus  proffered  to 
him,  it  will  be  necessary  for  his  office  to  enter  into  very 
prompt  and  vigorous  "relationship"  with  the  fomenters 
of  the  sedition  now  prevalent  in  the  United  States.  Some 
little  speculation  might  also  be  indulged  as  to  the  meaning 
of  the  reference  to  the  "disinterestedness  and  impartiality 
of  government  investigations."  Is  it  the  function  of  gov- 
ernment to  be  disinterested  and  impartial  as  between  the 
seditious  and  those  who  seek  to  suppress  sedition?  The 
excellent  work  done  by  Attorney  General  Palmer  in  his 
capacity  as  Custodian  of  Alien  Property  forbids  any  sus- 
picion that  his  administration  will  be  otherwise  than 
vigorous  and  patriotic.  But  the  task  of  building  up  a 
spirit  of  true  Americanism  which  will  stem  the  wave  of 
anarchy  which  is  spreading  over  the  world  is  one  too  great 
for  any  official  to  perform,  and  it  seems  a  mistake  to  rebuff 
intelligent  and  nonpartisan  co-operation. 

War  Indemnities. 

"/^NCE  upon  a  time"  there  lived  in  a  quiet  and  law- 
^^  abiding  neighborhood  a  man  named  Heina  By 
thrift  and  industry  he  became  very  wealthy,  and  finally, 
devoured  by  avarice,  he  could  not  endure  the  thought  that 
any  one  else  should  own  property  in  the  country.  There- 
upon he  and  his  hired  men  seized  the  fields  of  his  neigh- 
bors, burned  their  crops  and  tore  down  their  buildings. 
John,  Jean,  Albert,  Ivan,  and  Antonio  at  once  brought 
suit  for  an  injunction.  Sam,  being  peaceably  inclined, 
refused  at  first  to  join,  but  after  repeated  acts  of  depreda- 
tion on  his  property  by  Heine  he  filed  a  bill  and  was  joined 
as  a  plaintiff.     The  litigation  was  long  and  expensive. 
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JEvery  device  of  perjury  and  bribery  was  resorted  to  by 
Heine  to  defeat  the  action.  Sam's  faithful  wife  discharged 
her  servants  and  went  to  work  in  the  kitchen;  his  sons 
and  daughters  sacrificed  their  savings  to  lend  him  money 
for  the  expenses  of  litigation;  he  mortgaged  his  property 
to  raise  money  to  hire  attorneys.  At  last  the  right  pre- 
vailed and  the  court  announced  that  a  permanent  injunc- 
tion against  Heine  would  be  granted.  "There  remains," 
said  the  judge,  "only  the  assessment  of  damages  and  the 
taxation  of  costs."  Supposing  at  this  juncture  the  leading 
counsel  for  Sam  arose  and  said :  "Your  honor,  I  have  long 
entertained  a  theory  that  the  awarding  of  damages  for 
tort  has  a  pernicious  tendency  to  encourage  litigation,  and 
thus  disturb  the  tranquillity  of  the  neighborhood.  I  have 
not  taken  the  time  to  consult  with  my  client  on  this  subject 
but  I  am  confident  that  he  will  agree  with  me,  and  that 
he  desires  only  a  moral  victory.  On  behalf  of  Sam  I 
waive  all  claim  to  damages  and  costs  in  this  case."  Query : 
What  would  poor  debt  burdened  Sam  say  when  the  lawyer 
presented  his  bill? 

Settlement  of  Workmen's  Compensation  Claims. 

ONE  of  the  greatest  abuses  in  the  field  of  personal  in- 
jury litigation  has  been  the  unfair  and  inadequate 
settlements  often  made  with  injured  men.  Apparently  the 
provision  for  amicable  settlement  contained  in  many  of 
the  workmen's  compensation  laws  has  opened  the  door  for 
the  nefarious  activities  of  the  claim  agent,  and  the  fact 
that  settlements  must  be  approved  by  tie  commission  has 
not  always  been  sufficient  to  prevent  abuses.  An  inves- 
tigator recently  appointed  by  the  Governor  of  New  York, 
after  going  over  the  facts  of  hundreds  of  direct  settle- 
ments, reports  that  "the  existing  conditions  are  so  shock- 
ing as  to  require  inmiediate  remedial  l^slation."  After 
citing  in  detail  a  number  of  instances  he  concludes : 

"I  have  no  hesitation  in  reporting  that  the  amendment 
to  the  compensation  law  authorizing  direct  settlements  is 
a  total  failure.  In  the  great  majority  of  cases  it  is  an 
absolute  impossibility  for  the  commission  to  determine 
whether  the  report  of  the  agreement  is  in  accordance  with 
the  provisions  of  the  act.  I  can  take  any  twenty-five  cases 
at  random  from  the  files  of  the  commission  and  convince 
any  one  of  this  fact.  I,  therefore,  recommend  an  amend- 
ment to  the  workmen's  compensation  law  abolishing  direct 
settlements  and  requiring  the  commission  to  pass  upon  all 
cases." 

A  large  share  of  the  liability  imposed  by  the  compensa- 
tion acts  is  carried  by  insurers,  and  this  condition,  once 
the  right  to  make  direct  settlement  is  admitted,  results  in 
the  advent  of  the  professional  adjuster,  an  individual  who 
has  filled  the  reports  with  instances  of  fraud  practiced  on 
the  unfortunate.  The  provision  for  an  approval  of  settle- 
ments is  obviously  futile,  since  the  inadequacy  of  a  settle- 
ment can  be  disclosed  only  by  a  full  inquiry  into  the  nature 
and  extent  of  the  injury.  It  is  not  as  if  the  amount  of 
compensation  was  a  matter  of  judgment  or  discretion.  Once 
the  extent  of  the  disability  is  ascertained,  the  amount  of 
compensation  is  fixed  by  die  statute,  and  justice  and  fair- 
ness require  that  the  ascertainment  should  be  judicially 
made  in  every  instance. 

Conviction  of  the  Innocent. 

A  STRIKING  instance  of  miscarriage  of  justice  has  re- 
cently   occurred    in   Alabama.      One   Wilson   was 
accused  of  the  murder  of  his  wife  and  baby  and  was  con- 


victed, the  proof  of  corpus  delicti  consisting  of  evidence 
of  the  finding  of  the  bones  of  a  woman  and  an  infant. 
The  conviction,  which  carried  a  sentence  of  life  imprison- 
ment, was  affirmed  on  appeal.  See  Wilson  v.  State,  191 
Ala.  7.  After  he  had  served  three  years,  the  supposedly 
murdered  wife  appeared  on  the  scene  and  a  pardon  was 
of  course  granted.  It  is  reported  that  bills  have  been  in- 
troduced in  the  Alabama  l^slature  to  make  compensation 
to  Wilson  and  to  abolish  capital  punishment  in  cases  of 
circumstantial  Aridence.  The  absence  of  any  provision  for 
compensation  to  persons  unjustly  convicted  is  a  standing 
reproach  on  our  law,  and  the  present  instance  illustrates 
it  dramatically.  By  pure  mischance  and  coincidence  an 
innocent  man  was  compelled  to  endure  the  strain  of  a 
trial  for  his  life,  followed  by  three  years  of  incarceration. 
Incidentally  it  is  said  in  the  press  reports  that  his  body 
is  scarred  by  the  lash  which  in  a  few  jurisdictions  still 
stimulates  industry  in  prison  camps.  Yet  for  all  this  suf- 
fering he  is  without  remedy  unless  the  legislature  as  a 
matter  of  pure  grace  chooses  to  allow  him  compensation. 
The  case  is  far  from  unprecedented.  It  is  only  a  few 
months  since  the  innocence  of  one  Stielow  was  discovered 
in  New  York,  after  he  had  lain  imder  a  capital  sentence 
and  had  been  saved  by  a  reprieve  which  arrived  twenty 
minutes  before  the  hour  fixed  for  execution.  Other  in- 
stances less  sensational  but  no  less  grievous  to  the  victim 
are  reported  from  time  to  time.  No  reproach  can  justly 
be  laid  at  the  door  of  the  courts  or  the  law.  Human  jus- 
tice must  of  necessity  be  fallible.  •  But,  recognizing  that 
fallibility,  full  provision  should  be  made  for  the  award 
of  such  reparation  as  may  be  possible  to  its  innocent  vic- 
tims. The  case  of  Beck  led  the  British  Parliament  to 
provide  for  compensation  to  persons  unjustly  imprisoned. 
If  the  more  grievous  case  of  Wilson  does  not  make  a  like 
impression  on  American  legislators  we  are  in  a  poor  posi- 
tion to  pose  as  the  humanitarian  leaders  of  the  world. 

Circumstantial  Evidence. 

IT  is  not  surprising  that  such  a  case  as  that  of  Wilson 
should  produce  an  agitation  against  capital  punish- 
ment ;  indeed  it  is  hard  to  understand  how  any  man  who 
knows  of  such  an  instance  can  ever  as  a  juryman  vote  for 
the  death  penalty,  or  ever  as  a  citizen  hear  of  an  execution 
without  a  fear  that  an  innocent  man  has  been  put  to  death. 
But  most  experienced  lawyers  will  agree  that  it  is  a  mis- 
take to  select  circumstantial  evidence  as  the  culpable  agent. 
Circumstantial  evidence  is  fallible  because  the  frailties  of 
human  reason  may  lead  to  an  erroneous  conclusion  from 
a  train  of  circumstances.  But  direct  evidence  is  just  as 
unreliable  for  the  reason  that  an  alleged  eyewitness  may 
from  honest  mistake  or  by  sheer  perjury  testify  falsely. 
Taking  for  illustration  two  well-known  cases  from  the 
same  jurisdiction,  compare  the  Carlisle  Harris  case  (136 
N.  Y.  423)  with  the  Patrick  case  (182  N.  Y.  131).  In 
the  former  case,  the  guilt  of  the  accused  was  shown  by 
circumstantial  evidence  to  a  certainty  which  cannot  be 
humanly  transcended.  In  the  latter  there  was  the  direct 
testinxony  of  an  alleged  accomplice,  yet  the  reading  of  the 
report  of  the  evidence  will  leave  the  average  man  involved 
in  doubt,  and  because  of  the  uncertainty  as  to  the  guilt  of 
the  accused  the  sentence  was  never  executed.  In  9ie  Leo 
Frank  case,  which  became  the  subject  of  nationwide  dis- 
cussion, the  evidence  was  in  a  strict  sense  circumstantial, 
but  the  whole  controversy  turned  on  the  credibility  of  the 
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testimony  of  the  negro  Conley.  (iSee  Frank  v.  Stale,  141 
Ga.  243.)  Comparing  two  celebrated  California  cases, 
few  doubt  the  guilt  of  Durant,  who  was  convicted  on  cir- 
cumstantial evidence,  while  the  guilt  of  Mooney  has  be- 
come a  subject  of  national  controversy,  the  advocates  of 
his  innocence  claiming  that  the  alleged  eyewitness  was 
perjured.  It  is  one  of  the  peculiarities  of  the  himian  mind 
that  men,  who  in. their  private  affairs  do  not  believe  all 
they  hear,  fall  in  with  the  popular  superstition  that  cir- 
cumstantial evidence  is  something  vague  and  fanciful  and 
not  at  all  to  be  compared  to  the  testimony  of  an  "eye- 
witness." 

The  Cost  of  Administering  Justice. 

AKECENT  discussion  of  an  increase  in  the  number  of 
judges  of  the  New  York  Court  of  General  Sessions 
has  evoked  a  publication  of  the  following  salary  list  of 
that  court  as  now  constituted : 

Seven  judges  at  $17,500 $122,500 

One  clerk  at  $5,000 5,000 

Fourteen  deputy  clerks  at  $4,000 56,000 

One  assistant  clerk  at  $4,000 4,000 

Nine  record  clerks  at  $3,000 27,000 

Six  stenographers  at  $3,600 21,600 

Five  interpreters  at  $3,000 15,000 

Two  wardens  at  $2,000 4,000 

Seven  clerks  to  judges  at  $3,500 24,500 

One  crier  at  $2,100 2,100 

Seven  chief  attendants  at  $2,100 14,700 

Forty-eight  attendants  at  $2,100 100,800 

Seven  attendants  to  judges  at  $2^00. 14,700 

Total $411,900 

The  salaries  listed  are  doubtless  much  higher  than  those 
paid  to  judges  and  oflScers  of  courts  of  equivalent  juris- 
diction in  most  states,  but  they  are  in  no  way  exorbitant, 
the  expense  of  metropolitan  life  being  considered.  Clerks 
to  judges  and  attendants  to  judges  would  doubtless  be  con- 
sidered a  luxury  in  most  communities,  but  the  lawyer  with 
a  large  practice  habitually  keeps  a  clerk  and  a  messenger, 
and  a  judge  who  uses  these  aids  wisely  undoubtedly  gains 
for  the  public  more  than  the  amount  of  their  salaries  in 
added  efficiency.  But,  adding  to  these  salaries  jury  fees 
and  the  like,  we  reach  a  total  exceeding  half  a  million 
dollars  annually  as  the  expense  of  maintaining  a  court 
of  seven  judges.  And,  since  the  court  has  a  jurisdiction 
exclusively  criminal,  witness  fees  aggregating  many  thou- 
sand dollars  must  be  added  to  this  impressive  total.  From 
one  point  of  view  the  expense  seems  staggering.  But  every 
nation  shows  its  true  character  by  that  which  it  buys, 
and  no  prouder  showing  can  be  made  for  a  commimity 
than  that  it  willingly  spends  a  fortune  annually  in  the 
effort  to  procure,  not  pomp  for  its  rulers,  not  luxury  for 
its  favored  few,  but  honest  and  impartial  justice  for  all 
its  citizens. 

An  Object  Lesson  in  Prohibition. 

ONE  of  the  claims  of  the  prohibitionist  is  that  where 
prohibition  reigns  jails  are  empty  and  sheriffs  spend 
their  time  conducting  prayer  meetings.  No  state  boasts 
more  of  its  *Tx)ne-dryness"  than  Oklahoma,  and  it  may 
in  all  fairness  be  taken  as  an  illustration.    In  that  state 


there  is  a  court  whose  sole  function  is  the  hearing  of  ap- 
peals in  criminal  cases.  The  opinions  rendered  by  that 
court  between  Jan.  24,  1917,  and  Sept.  17,  1917,  make 
up  a  volume  (vol.  13)  of  reports,  no  mean  record  for  one 
of  the  smallest  populations  in  the  Union.  Of  these  cases 
no  less  than  sixty-five  were  for  violations  of  the  prohibition 
law.  As  every  lawyer  knows,  only  a  small  proportion  of 
cases  of  this  class  find  their  way  to  the  appellate  courts, 
.particularly  where  the  court  is  as  inhospitable  toward 
technical  objections  as  is  that  of  Oklahoma.  So  these 
sixty-five  appeals  doubtless  indicate  that  hundreds  of  liquor 
cases  were  tried  during  the  preceding  year — and  this  after 
years  of  prohibition.  Nothing  is  more  clear  than  that  a  situ- 
ation wherein  the  people  remain  divided  as  to  the  merits 
of  a  law  and  the  courts  are  constantly  filled  with  prosecu- 
tions for  its  violation  is  a  most  unhealthy  one.  The  ex- 
pense bears  heavily  on  the  taxpayers,  and  distrust  and 
ill  will  run  riot  through  every  neighborhood.  Of  course 
the  man  with  a  hobby  cannot  see  this,  but  every  serious 
student  of  public  affairs  must  be  led  to  wonder  whether 
the  laws  which  produced  such  a  condition  are  worth  the 
cost. 

Local  Self-Qovernment. 

IN  a  recent  address  Mr.  Charles  E.  Hughes  pointed  out 
that  local  self  government  is  of  the  essence  of  the 
American  ideal  of  liberty.  That  thought  has  of  late  been 
largely  lost  to  view.  Persons  obsessed  with  a  hobby,  be 
it  prohibition,  woman  suffrage  or  what  not,  finding  a  com- 
munity in  which  their  demands  did  not  meet  with  favor, 
instead  of  endeavoring  to  counteract  the  adverse  opinion 
have  turned  their  attention  to  procuring  from  some  larger 
governmental  unit  legislation  to  force  on  the  obdurate 
locality  something  which  it  does  not  want  Every  one 
will  admit  that  chronologically  l^slation  is  good  or  bad 
according  to  its  adaptation  to  the  times;* that  some  of  the 
best  measures  of  the  last  decade  would  have  been  ill  advised 
a  hundred  years  ago.  It  should  be  equally  plain  that  the 
same  differences  exist  geographically;  that  each  com- 
mimity  represents  a  particular  situation  with  its  own 
needs.  The  principle  of  self  government  demands  that  the 
people  living  in  that  situation  shall  determine  what  is  best 
for  their  own  interests  so  long  as  their  decision  does  not 
directly  affect  other  communities.  If  that  principle  is 
violated  by  a  superior  power  it  is  of  no  moment  whether 
the  power  resides  in  a  king  or  in  the  people  of  other  locali- 
ties. The  state  of  New  York  has  recently  taken  a  long 
step  forward  by  enacting  that  the  legality  of  Sunday  base- 
ball and  Sunday  motion  pictures  shall  be  determined  by 
local  option.  In  these  and  a  hundred  similar  matters  the 
majority  of  the  persons  directly  affected  should  have  the 
power  to  decide  for  themselves.  If  any  person  is  desirous 
of  having  it  otherwise,  let  him  address  himself  directly 
to  the  people  concerned ;  if  he  can  convince  them  well  and 
good,  if  he  cannot  let  him  submit  to  the  will  of  the  majority 
or  move  to  a  place  where  people  are  more  of  his  way  of 
thinking.  The  moment  decision  by  the  majority  of  the 
persons  directly  affected  is  abandoned,  tyranny  results. 
We  have  heard  much  of  late  about  self  determination  for 
small  nations.  Our  sincerity  in  adhering  to  that  most 
excellent  principle  would  be  more  apparent  if  we  were 
a  little  more  consistent  in  allowing  self  determination  to 
small  communities.  In  our  newly  assumed  role  of 
guardian  of  Europe  it  would  be  well  if  we  took  serious 
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thought  of  the  ancient  saying  anent  the  mote  and  the 
beam. 

The  Cure  of  Insularity. 

OUB  well  edited  contemporary  the  Canada  Law  Journal 
ssijs  on  a  page  devoted  to  matter  of  semi-jocular 
nature:  "There  is  much  solemn  discussion  in  some  of  the 
American  legal  journals  as  to  whether  the  President  of 
the  United  States  may  leave  his  own  country.  It  does'" 
not  strike  those  whose  rulers  can  go  where  they  like  with- 
out restraint  as  of  much  consequence  whether  he  ought  or 
ought  not  to  do  so.  He  has  done  it,  and  he  cannot  be 
turned  out  of  office  for  taking  the  jaunt.  Whether  his 
going  out  of  the  United  States  has  been  beneficial  to  the 
Allies  some  have  doubted,  but  however  that  may  be,  we 
shall  all  be  glad  if  England's  toil  of  centuries  to  protect 
the  freedom  of  the  seas  may  ensure  his  safe  journey.  It 
is  to  be  hoped  that  the  precedent  set  by  Mr.  Wilson  in 
going  abroad  will  be  followed  by  his  successors,  as  there 
is  nothing  like  travelling  in  foreign  countries  to  cure 
insularity  and  enlarge  the  vision."  The  principle  em- 
bodied in  the  concluding  sentence  might  well  be  extended. 
The  American  bar  at  least  is  not  unmindful  of  our  debt 
to  the  l^al  minds  of  other  nations.  Starting  as  heirs  of 
the  common  law  of  Britain,  we  have  borrowed  our  work- 
men's compensation  laws  from  the  same  nation,  and  our 
ballot  laws  and  title  registration  laws  from  one  of  her 
colonies.  If  the  debt  has  never  been  paid  in  kind,  it  is 
not  because  we  have  been  unwilling  to  lend  or  because 
we  have  nothing  worth  borrowing.  While  the  United 
States  is  not  free  from  insularity  it  disclaims  any 
monopoly  therein.  Such  as  we  have  is  in  large  part  due 
to  the  fact  that  Europe  has  sent  us  as  emigrants  its  least 
desirable  citizens  and  by  these  we  have  largely  judged  the 
civilizations  whence  they  came.  Whether  travel  is  a  cure 
for  insularity  remains  to  be  settled.  As  against  the  view 
of  our  contemporary  may  be  cited  the  authority  of  Horace : 
"Caelum  non  animum  mutant  qui  trans  mare  currunt." 
But,  waiving  that  objection,  we  would  welcome  gladly  any 
king  who  wishes  to  try  the  experiment.  By  the  way,  is 
it  merely  a  coincidence  that  the  primary  significance  of 
the  word  "insular"  relates  to  an  island? 

The  Profession  in  England. 

nPHERE  is  in  progress  a  considerable  discussion  in  the 
-*•  Law  Society,  the  organization  of  the  English 
solicitors,  with  respect  to  the  fusion  of  the  two  branches 
of  the  legal  profession.  The  expression  of  the  members 
present  at  a  meeting  reported  in  the  Solicitors  Journal  of 
Feb.  8,  1919,  was  strongly  in  favor  of  the  proposed  fusion, 
the  existing  division  being  termed  "artificial"  and 
"archaic,"  doing  injustice  to  the  solicitors  and  imposing 
unnecessary  expense  on  clients.  The  mover  of  the  resolu- 
tion for  fusion  referred  to  the  American  system  as  a  great 
improvement  on  that  of  England  in  this  respect.  The  bar 
will  naturally  oppose  the  proposed  encroachment  on  their 
privileges  and  a  protracted  discussion  will  doubtless  ensue. 
Speaking  with  due  diffidence,  as  one  afar  from  the  situa- 
tion in  question,  it  would  seem  that  so  far  as  prominent 
lawyers  and  large  cases  are  concerned,  fusion  would  make 
little  difference.  A  similar  division  has  in  the  larger  law 
firms  tacitly  grown  up  in  the  United  States,  and  there  are 
many  prominent  attorneys  who  never  go  into  court  and 


rarely  have  a  personal  interview  with  a  client.  But  with 
respect  to  small  business  it  certainly  seems  a  hardship 
that  two  lawyers  must  be  employed  when  the  one  first 
consulted  could  dispose  of  the  whole  matter  in  the  time 
required  to  prepare  a  brief  on  which  to  obtain  the  opinion 
of  the  other.  Either  the  expense  to  the  client  is  doubled 
or  the  remunefation  of  the  attorney  is  halved.  In  this  as 
in  many  other  matters  of  procedure  s^n  elasticity  which 
will  yield  to  the  needs  of  an  occasion  is  better  than  a 
rigid  system  which  must  be  conformed  to  in  every  instance. 


LIMITATIONS  ON  THE  RIGHT  OF  FREE  SPEECH. 

"Congress  shall  make  no  law  .  .  .  abridging  the  free- 
dom of  speech  or  of  the  press."  U.  S.  Constitution,  First 
Amendment.  A  similar  declaration  appears  in  the  organic 
law  of  probably  every  one  of  the  states  of  the  Union. 
1  Stim.  Am.  St.  L.  12.  The  foregoing  constitutional 
guaranty  is  rivaled  only  by  that  securing  the  right  of 
jury  trial  as  an  object  of  oratorical  eulogy.  Courts  have 
contributed  their  quota,  a  recent  decision  for  example 
declaring  that  "freedoi.i  of  speech  and  freedom  of  the 
press  have  always  been  supposed  to  be  the  very  corner 
stones  of  Anglo-Saxon  democratic  institutions."  State  v. 
Pierce,  163  Wis.  615. 

Deserved  as  these  encomiums  may  be,  they  express  a 
half  truth  only,  and  being  widely  proclaimed  without  their 
counterbalancing  limitations  they  have  produced  an  effect 
on  the  popular  mind  which  is  not  altogether  wholesome. 
The  impression  is  quite  wide  spread  that  an  unrestricted 
right  of  speech  is  preserved  by  the  Constitution.  To  that 
contention,  made  before  the  Supreme  Court  of  the  United 
States  in  a  recent  case  arising  under  the  espionage  act. 
Justice  Holmes  tersely  responded:  "The  most  stringent 
protection  of  free  speech  would  not  protect  a  man  in  falsely 
shouting  fire  in  a  theatre  and  causing  a  panic."  SchencJc 
V.  U.  S.,  39  Sup.  Ct.  247.  Of  course  nothing  more 
pernicious  than  an  unrestricted  right  of  speech  could  be 
imagined,  as  may  be  seen  readily  from  some  of  the  con- 
tentions which  have  been  made  and  overruled.  It  has  been 
seriously  contended  that  the  constitutional  protection  of 
freedom  of  speech  prevents  civil  or  criminal  responsibility 
for  defamation  {Edivards  v.  Publishing  Co,,  99  Cal.  431; 
Detroit  Daily  Post  v.  McArthur,  16  Mich.  447 ;  Aldrich  v. 
Press  Printing  Co,,  9  Minn.  123 ;  People  v.  Croswell,  3 
Johns.  Cas.  (X.  Y.)  337;  Timherlake  v.  Cincinnati  Ga- 
zette, 10  Ohio  St.  548)  ;  that  it  permits  unlimited  abuse  of 
the  courts  (State  v.  Morrill,  16  x\rk,  384 ;  In  re  Hayes, 
72  Fla.  558;  State  v.  Shepherd,  177  Mo.  205;  Burdett 
V.  Com.,  103  Va.  838)  ;  that  it  prevents  the  prohibition 
of  the  advertisement  of  lotteries  through  the  mails  (Ex 
parte  Jackson,  96  U.  S.  727;  In  re  Rapier,  143  U.  S. 
133)  ;  and  that  it  invalidates  a  statute  making  it  an  offense 
to  use  profane  language  in  a  public  place  (State  v. 
Warren,  113  'N.  C.  683).  The  climax  of  forensic  in- 
genuity was  reached  in  Ex  parte  Warfield,  40  Tex.  Crim. 
413,  wherein  it  was  contended  that  the  guaranty  of  free 
speech  forbade  interference  with  the  petitioner's  effort  to 
alienate  the  affections  of  another  man's  wife.  So  far  as 
the  reports  disclose,  no  contention  has  ever  been  made 
that  a  man  has  a  constitutional  right  to  incite  a  single 
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private  murder,  but  advocates  of  wholesale  murder  have 
asserted  vociferously  that  the  makers  of  the  Constitution 
provided  for  their  immunity.  For  example  in  1901,  a 
*'made-in-Germany''  reformer  published  in  New  York 
City  in  a  newspaper  bearing  a  German  name  the  follow- 
ing: "Let  murder  be  our  study;  murder  in  every  form. 
In  this  one  word  lies  more  humanity  than  in  all  our 
theories.  The  greatest  of  all  follies  in  the  world  is  the 
belief  that  there  exists  a  crime  against  despots  and  their 
myrmidons;  they  are  in  human  society  what  the  tiger 
is  among  animals,  to  spare  them  is  a  crime;  as  despots 
permit  themselves  everything,  betrayal,  poison,  murder, 
etc.,  in  the  same  way,  all  this  is  to  be  employed  against 
them.  Yes,  crime  directed  against  them  is  not  only  right, 
but  it  is  the  duty  of  everyone  who  has  an  opportunity  to 
commit  it,  and  it  would  be  a  glory  to  him  if  it  was  suc- 
cessfuL"  On  his  behalf  it  was  contended  by  an  attorney 
who  has  since  risen  to  prominence  in  socialistic  circles 
that  the  right  of  free  speech  would  be  outraged  if  his  con- 
viction was  permitted  to  stand.  People  v.  Most,  171  N. 
Y.  423.  It  is  therefore  obvious  that  some  limitations  must 
be  implied  in  the  constitutional  guaranty  or  civilization 
could  not  endure  for  a  decade.  "The  tongue  is  an  unruly 
member ;  see  what  a  fire  a  little  matter  kindleth.'' 

With  respect  to  the  general  definition  of  these  limita- 
tions, the  courts  are  well  agreed.  In  Robertson  v.  Baldwin, 
165  U.  S.  275,  it  was  said:  "The  law  is  perfectly  well 
settled  that  the  first  ten  amendments  to  the  Constitution, 
conmaonly  known  as  the  Bill  of  Rights,  were  not  intended 
to  lay  down  any  novel  principles  of  government,  but  sim- 
ply to  embody  certain  guaranties  and  immunities  which 
we  had  inherited  from  our  English  ancestors,  and  which 
had  from  time  immemorial  been  subject  to  certain  well- 
recognized  exceptions  arising  from  the  necessities  of  the 
case."  Mr.  Justice  Story  defined  the  phrase  of  the  Con- 
stitution to  mean  that  "every  man  shall  have  a  right  to 
speak,  write  and  print  his  opinions  upon  any  subject 
whatsoever,  without  any  prior  restraint,  so  always,  that 
he  does  not  injure  any  other  person  in  his  rights,  person, 
property  or  reputation;  and  so  always,  that  he  does  not 
thereby  disturb  the  public  peace,  or  attempt  to  subvert  the 
government."  (Story's  Commentaries  on  the  Constitution, 
§   1874.) 

In  People  v.  Most,  171  N.  Y.  423,  it  was  said:  "It  does 
not  deprive  the  state  of  the  primary  right  of  self-preserva- 
tion. It  does  not  sanction  unbridled  license,  nor  authorize 
the  publication  of  articles  prompting  the  commission  of 
murder  or  the  overthrow  of  government  by  force.  All 
courts  and  commentators  contrast  the  liberty  of  the  press 
with  its  licentiousness,  and  condemn  as  not  sanctioned  by 
the  constitution  of  any  state,  appeals  designed  to  destroy 
the  reputation  of  the  citizen,  the  peace  of  society,  or  the 
existence  of  the  government." 

In  State  v.  McKee,  73  Conn.  18,  the  court  said:  "The 
liberty  protected  is  not  the  right  to  perpetrate  acts  of 
licentiousness,  or  any  act  inconsistent  witi  the  peace  or 
safety  of  the  State.  Freedom  of  speech  and  press  does 
not  include  the  abuse  of  the  power  of  tongue  or  pen,  any 
more  than  freedom  of  other  action  includes  an  injurious 
use  of  one's  occupation,  business  or  property." 

In  Ex  parte  Harrison,  212  Mo.  88,  the  rule  was  stated 
as  follows:  "The  constitutional  liberty  of  speech  and  of 
the  press  grants  the  right  to  freely  utter  and  publish  what- 
ever a  citizen  may  desire  and  to  be  protected  in  so  doing. 


provided  always  that  such  publications  are  not  blasphe- 
mous, obscene,  seditious,  or  scandalous  in  their  character 
so  that  they  become  an  offense  against  the  public  and  by 
their  malice  and  falsehood  injuriously  affect  the  character, 
reputation  or  pecuniary  interest  of  individuals." 

The  power  of  the  legislature  to  punish  the  use  of 
seditious  language  was  authoritatively  declared  in  Schenck 
V.  U.  8.,  39  S.  Ct.  247,  and  Debs  v.  U.  8.,  id.  352. 

It  is  not  merely  for  the  defensie  of  the  very  existence 
of  the  state  or  for  the  protection  of  the  rights  of  in- 
dividuals that  freedom  of  speech  may  be  restricted.  Thus 
in  8tate  v.  Pioneer  Press,  100  Minn.  173,  upholding  a 
statute  which  forbade  the  publication  of  details  of  a  hang- 
ing, the  court  said:  "If  the  constitutional  provision  has 
reference  to  restricting  the  publication  by  newspapers  of 
unwholesome  matter,  as  in  8taie  v.  McKee,  73  Conn.  18, 
46  Atl.  409,  49  L.  R.  A.  542,  84  Am.  St.  124,  and  In  re 
Banks,  56  Kan.  242,  42  Pac.  693,  or  the  use  of  the  United 
States  mails  for  the  distribution  of  obscene  literature,  as 
in  United  States  v.  Harmon  (D.  C.)  45  Fed.  414,  or  the 
publishing  of  anarchistic  doctrines,  as  in  People  v.  Most 
(Sup.)  75  N.  Y.  Supp.  591,  upon  the  groimd  that  it  is 
in  the  interest  of  public  morals,  then  for  the  same  reason 
the  right  of  restriction  applies  to  publishing  details  of 
criminal  executions." 

So,  in  place  of  a  constitutional  guaranty  of  unrestricted 
speech,  the  bald  fact  is  that  there  is  no  definite  constitu- 
tional provision  which  will  prevent  a  court  from  sustain- 
ing almost  any  restriction  on  the  right  of  speech.  By 
this  no  reference  is  intended  to  mere  judicial  usurpation — 
a  possibility  so  remote  that  it  may  be  ignored.  What  is 
asserted  is  that  there  is  practically  no  restriction  which 
a  judge  may  not,  in  full  honesty,  with  a  sincere  conviction 
that  he  is  acting  within  the  limits  of  his  duty,  sustain 
without  departing  from  the  general  path  marked  out  by 
the  precedents.  If  there  is  an  implied  limitation  as  to 
words  "injurious  to  public  morals"  (Robertson  v.  Bald- 
win,  165  U.  S.  275)  or  which  "injure  the  vital  interests 
of  society"  {People  v.  McKee,  73  Conn.  18)  the  de- 
termination of  what  is  thus  injurious  must,  like  all  ques- 
tions involving  the  exercise  of  the  police  power,  rest  largely 
on  the  l^islative  discretion,  and  its  review  must  inevitably 
be  controlled  by  the  personal  view  point  of  the  judges. 
If  a  l^islature  of  prohibition  tendency  and  a  bench  of 
the  same  proclivity  sincerely  believed  that  agitation  for 
the  repeal  of  the  18th  Amendment  was  directed  to  sub- 
verting the  health,  happiness  and  morality  of  the  land 
(and  most  prohibitionists  do  so  believe),  what  authority 
could  be  produced  to  convince  them  that  the  right  of  free 
speech  was  infringed  by  a  law  prohibiting  such  agitation  ? 
If  a  precedent  was  produced,  they  could  respond  in  the 
words  of  the  court  in  Coleman  v.  McLennan,  (Kan.) 
98  Pac.  281 :  "  'Liberty  of  the  press'  is  still  an  undefined 
term,  and  like  some  other  familiar  phrases  of  constitu- 
tional law  must  remain  undefined.  Certain  boundaries  are 
fairly  discernible  within  which  the  liberty  must  be  dis- 
played, but  precise  rules  cannot  be  formulated  in  advance 
to  govern  its  exercise  on  particular  occasions.  In  the  deci- 
sion of  controversies  the  character,  the  organization,  the 
needs  and  the  will  of  society  at  the  present  time  must  be 
given  due  consideration." 

The  supposition  is  not  an  impossible  one.  It  is  but  two 
years  since  the  advance  of  liberty  in  England  broke  the 
long  entrenched  power  of  the  religionists  who  would  for- 
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bid  the  most  decent  and  scholarly  discussion  of  the  truth 
of  their  tenets.  Bownum  v.  Sectdar  Society,  [1917]  A.  C. 
406,  Ann.  Cas.  1917D  761.  There  are  probably  courts 
in  the  United  States  to-day  which  would  not  render 
as  liberal  a  decision,  and  certainly  many  citizens  who 
would  resent  it  bitterly  if  they  did.  But  quite  apart 
from  the  possibility  of  any  restriction  which  the 
Pharisaical  element  may  seek  to  impose,  and  that 
in  the  light  of  recent  events  is  not  to  be  ignored,  the 
political  and  economic  situation  is  one  wherein  the  limita- 
tions of  the  right  of  speech  present  grave  problems.  On 
the  one  hand  we  are  confronted  with  an  anarchistic  propa- 
ganda, which  must  be  curbed.  On  the  other,  whatever 
restrictions  are  imposed  for  the  protection  of  the  nation, 
office  holders  will  seek  to  use  to  protect  their  own  acts 
from  criticism.  In  this  situation  it  is  well  for  the  profes- 
sion to  realize  that  the  fathers  did  not  leave  to  us  an 
automatic  and  infallible  protectiwi  of  the  freedom  of 
speech  which  is  essential  to  the  life  of  a  republic  and  the 
growth  of  a  free  people.  If  it  is  to  be  protected  we  must 
prot^ect  it  ourselves.  It  is  not  enough  to  lay  down  sound 
general  principles.  For  instance  it  is  well  settled  that 
criticism  of  a  judge  as  an  individual  officer  or  candidate 
is  not  contempt..  But  a  reader  of  the  contempt  cases  will 
find  that  a  maligned  judge  is  almost  always  of  the  opinion 
that  this  particular  criticism  was  leveled  not  at  his  in- 
dividual self,  but  at  the  judicial  ermine,  and  the  excellent 
general  rule  is  small  consolation  to  the  respondent.  Some 
considerable  conflict  is  inevitable  in  the  next  few  years, 
both  in  the  l^slatures  and  in  the  courts,  between  those 
who  would  license  verbal  incitement  to  crime  and  those 
who  would  restrain  criticism  of  official  measures  and  of- 
ficial conduct.  The  triumph  of  one  or  the  other  of  these 
extremes  can  be  prevented  only  by  the  utmost  patriotism, 
vigilance  and  good  sense  of  the  American  bar. 

The  restriction  of  sedition  in  all  its  forms  is  of  a 
propriety  as  unquestionable  as  its  l^ality.  The  words 
of  a  writer  in  Law  Notes  (June,  1918,  p.  45)  in  respect 
to  the  Sedition  Act  of  1918  are  equally  applicable  to 
legislation  needed  in  time  of  peace: 

^The  prohibition  againBt  uttering,  printing,  writing  or 
publishing  any  disloyal,  profane,  scurrilous,  contemptuous 
or  abusive  language  about  the  form  of  government  has 
given  rise  to  apprehensions  that  the  Government  is  setting 
up  a  doctrine  of  lese-majeste.  But  the  provision  has  noth- 
ing to  do  with  the  conduct  of  the  Gk)vemment,  it  has  noth- 
ing to  do  with  the  manner  in  which  the  President,  his 
cabinet,  or  Congress  execute  the  Constitution  and  laws  of 
the  United  States.  It  does  not  make  Intimate  criticism 
of  any  officer  or  any  departm^it  of  the  Government  in 
the  execution  of  the  laws  or  in  the  prosecution  of  the 
war  a  crime.  The  fundamentals  of  our  Government,  its 
form  and  its  Constitution,  no  one  should  be  permitted  con- 
temptuously to  vilify  and  traduce." 

But  while  no  fault  can  be  found  with  any  exception 
which  has  thus  far  been  imposed  on  the'  constitutional 
guaranty,  there  is  a  potentiality  of  error  in  the  dictum  in 
Robertson  v.  Baldwin,  165  U.  S.  281,  that  the  constitu- 
tional provision  merely  embodies  an  immunity  inherited 
from  our  English  ancestors.  In  England,  at  least  prior 
to  the  American  Kevolution,  the  King  ruled  by  divine 
right.  His  grant  to  his  subjects  of  a  limited  power  to 
tliscuss  the  affairs  of  the  realm  did  not  affect  that  relation. 
In  fact  more  than  one  King  proceeded  on  the  theory  of 


Frederick  the  Great,  who  said  that  he  got  along  well  with 
his  people  since  they  said  what  they  pleased  and  he  did 
what  he  pleased.  In  the  United  States  the  people  rule; 
officers  and  laws  are  of  their  creation.  Therefore  it  would 
seem  to  follow  that,  absent  the  complication  of  foreign 
war,  what  a  majority  of  the  people  may  lawfully  do,  any 
person  may  for  just  and  lawful  motives  endeavor  to  per- 
suade them  to  do.  In  other  words,  language  addressed  to 
the  people  of  the  United  States  is  comparable  to  language 
addressed  to  the  King  of  England.  Since  the  people  make 
their  laws  and  constitutions,  so  long  as  the  advocacy  is 
in  fact  as  well  as  in  theory  addressed  to  the  end  of  produc- 
ing orderly  and  constitutional  action,  no  matter  how 
radical  the  proposition  may  be,  the  right  of  free  speech 
is  infringed  by  its  suppression.  Since  the  people  choose 
their  officers,  no  officer  should  be  placed  beyond  the  most 
searching  criticism.  But  when  the  criticism  of  institu- 
tions turns  from  construction  to  destruction  and  is  ad- 
dressed not  to  constitutional  reform  but  to  the  fomenting 
of  a  spirit  of  lawlessness;  when  criticism  of  officers  aban- 
dons its  just  purpose  of  aiding  the  people  in  the  exercise 
of  their  franchise  and  becomes  a  covert  attack  on  all  gov- 
ernment, then  liberty  has  been  exceeded  and  license  in- 
augurated. "Immunity  in  the  mischievous  use  [of  free 
speech]  is  as  inconsistent  with  civil  liberty  as  prohibition 
of  the  harmless  usa"    State  v.  McKee,  73  Conn.  18. 

The  line  of  demarcation  is  narrow  and  difficult  and 
calls  for  the  exercise  of  the  utmost  of  patriotic  determina- 
tion and  the  utmost  of  discrimination.  In  case  of  doubt 
the  counsel  of  Gamaliel  (Acts  v.,  35-39)  may  be  read 
with  profit.  The  court  which  held  (Oeorge  v.  Braddock, 
45  N.  J.  Eq.  757)  that  a  single  tax  propaganda  was  not 
contrary  to  public  policy  was  admonished  to  tolerance  by 
a  case  (Jackson  v.  Phillips,  14  Allen  [Mass.]  539) 
wherein  it  was  contended  that  public  policy  forbade  the 
circulation  of  anti-slavery  literature,  and  the  •  present 
generation  may  learn  from  the  same  decision  that  it  is 
possible  to  mistake  an  ulcer  on  the  body  politic  for  a  vital 
organ  of  our  civilization. 

W.  A.  S. 


THE  PROHIBITION  AMENDMENT  AS  AN  ENCROACHMENT 
ON  THE  INHERENT  RIGHTS  OF  STATES. 

The  people  of  the  United  States  are  to-day  about  to 
enter  on  a  new  era,  which,  if  the  Eighteenth  Amendment 
is  sustained,  will  result  in  a  restriction  on  the  rights  of 
the  states  to  control  their  own  internal  affairs  and  will, 
if  further  action  along  the  same  line  is  taken,  be  one 
of  constitutional  dictation  of  personal  conduct  and  an 
abridgment  of  personal  rights,  individual  freedom  of 
action,  and  also  of  state  powers. 

It  is  not  the  purpose  of  the  writer  to  discuss  the  merits 
of  prohibition.  The  evils  of  the  liquor  traffic  are  well 
known,  and  have  been  continually  recognized  by  the  courts 
and  by  law-making  bodies  in  the  form  of  local  legislative 
restraint  and  control  That  it  may  be  thus  restricted  is 
imquestionable,  and  even  its  prohibition  may  have  be- 
neficent results  both  mentally,  morally,  physically  and 
financially. 

The  question,  however,  is  not  to  what  extent  this  traffic 
shall  be  controlled  or  whether  it  shall  be  prohibited.    Con- 
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ceding  even  that  prohibition  may  be  the  real  solution  yet 
can  it  be  brought  about  by  a  federal  constitutional  amend- 
ment? If  so,  then  the  assertion  of  our  forefathers  in 
the  Declaration  of  Independence  that  "we  hold  these 
truths  to  be  self-evident,  that  all  men  are  created  equal, 
that  they  are  endowed  by  their  Creator  with  certain  un- 
alienable rights,  that  among  these  are  life,  liberty  and  the 
pursuit  of  happiness,"  is  simply  an  aphorism  of  the  past, 
so  far  as  the  people  of  the  United  States  are  concerned. 
And  the  declaration  in  the  Articles  of  Confederation  that 
"each  state  retains  its  sovereignty,  freedom,  and  inde- 
pendence, and  every  power,  jurisdiction,  and  right  which 
is  not  by  this  confederation  expressly  delegated  to  the 
United  States  in  Congress  assembled,"  is  to  be  regarded 
merely  as  a  view  which  the  people  then  entertained  as 
to  the  basis  of  a  confederacy  of  the  states.  Yet  to  both 
of  these  documents  resort  may  be  had  in  construing  the 
Constitution,  in  which  latter  instrument  we  also  find  the 
promise  in  article  IV,  section  four,  that  "The  United 
States  shall  guarantee  to  every  state  in  this  Union  a 
republican  form  of  government."  (See  11  Fed.  St.  Ann. 
[2d  ed.]  303.)  In  this  connection  it  does  not  seem  amiss 
to  note  that  the  word  republicaji  has  been  defined  as  that 
which  is  consistent  with  the  principles  of  a  republic,  and 
that  Madison  said  in  the  Federalist  that  a  republic  may 
be  defined  as  "a  government  which  derives  all  its  powers 
directly  or  indirectly  from  the  great  body  of  the  people." 
See  Century  Dictionary.  And  tiie  United  States  Supreme 
Court  has  said  in  this  connection:  "By  the  Constitution 
a  republican  form  of  government  is  guaranteed  to  every 
State  in  the  Union,  and  the  distinguishing  feature  of  that 
form  is  the  right  of  the  people  to  choose  their  own  officers 
for  governmental  administration,  and  pass  their  own  laws 
in  virtue  of  the  l^slative  power  reposed  in  representative 
bodies,  whose  Intimate  acts  may  be  said  to  be  those  of 
the  people  themselves."  In  re  Duncwn^  139  U.  S.  449, 
461,  per  Mr.  Chief  Justice  Fuller.  And  again:  "The 
guaranty  is  of  a  republican  form  of  government.  No 
particular  government  is  designated  as  republican,  neither 
is  the  exact  form  to  be  guaranteed,  in  any  manner 
especially  designated.  Here,  as  in  other  parts  of  the 
instrument,  we  are  compelled  to  resort  elsewhere  to  ascer- 
tain what  was  intended.  The  guaranty  necessarily  implies 
a  duty  on  the  part  of  the  states  themselves  to  provide  such 
a  government.  All  the  states  had  governments  when  the 
Constitution  was  adopted.  In  all,  the  people  participated 
to  some  extent,  through  their  representatives  elected  in 
the  manner  specially  provided.  These  governments  the 
Constitution  did  not  change.  They  were  accepted  precisely 
as  they  were."  Minor  v.  Happersett,  21  Wall.  (U.  S.) 
162,  175,  per  Mr.  Chief  Justice  Waite.  Therefore  if 
the  constitutional  guaranty  of  a  republican  form  of  gov- 
ernment is  to  be  thus  interpreted,  then  each  state  has 
the  right  to  determine  for  itself  what  laws  it  will  enact 
and  in  what  manner  it  will  handle  the  perplexing  problem 
of  the  liquor  traffic,  and  others  of  a  similar  character. 
But  let  us  go  beyond  this.  Let  us  felso  pass  by  the  provision 
of  the  Tenth  Amendment  that  "the  powers  not  del^ated 
to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the  states  respectively, 
or  to  the  people"  (11  Fed.  St.  Ann.  [2d  ed.]  523),  which 
was  inserted  at  practically  the  same  time  the  Constitution 
was  adopted  as  a  part  thereof,  and  as  an  express  declara- 


tion of  the  scope  and  purpose  of  our  dual  form  of  gov- 
ernment. 

Let  us  consider  the  character  of  this  government,  state 
and  national,  and  see  wherein  can  be  found  any  power  . 
so  to  amend  the  Constitution  as  to  deprive  the  people  of 
each  state  of  their  fundamental  rights,  those  rights  which 
exist  independent  of  and  even  superior  to  the  Constitution 
itself,  and  are  vital  to  the  existence  of  the  Union.  As 
has  been  said  by  the  United  States  Supreme  Court:  "It 
must  not  be  forgotten  that  in  a  free  representative  govern- 
ment nothing  is  more  fundamental  than  the  right  of  the 
people  through  their  appointed  servants  to  govern  them- 
selves in  accordance  with  their  own  will,  except  so  far 
as  they  have  restrained  themselves  by  constitutional  limits 
specifically  established,  and  that  in  our  peculiar  dual  form 
of  government  nothing  is  more  fimdamental  than  the  full 
power  of  the  state  to  manage  its  own  affairs  and  govern 
its  own  people,  except  so  far  as  the  Federal  Constitution 
expressly  or  by  fair  implication  has  withdrawn  that  power. 
The  power  of  the  states  to  make  and  alter  their  laws  at 
pleasure  is  the  greatest  security  for  liberty  and  justice." 
Twining  v.  New  Jersey,  211  U,  S.  78,  106,  per  Mr. 
Justice  Moody. 

It  is  true  that  by  the  terms  of  the  Constitution  the 
power  to  amend  is  given  but  does  this  power  go  to  the 
extent  of  destroying  rights  inherent  in  each  and  every 
state  of  the  Union  to  decide  and  determine  for  itself  mat- 
ters purely  of  internal  concern?  The  national  govern- 
ment is  one  of  enumerated  powers,  and  so  zealous  were 
our  forefathers  in  their  desire  to  prevent  an  encroachment 
by  that  government  upon  the  inherent  right  of  the  states 
to  control  their  own  affairs  that,  at  almost  the  same  time 
as  the  adoption  of  the  Constitution,  they  passed  the  first 
ten  amendments,  which  were  a  limitation  not  on  the  power 
of  the  states  but  of  the  United  States.  As  to  these  it 
was  said  by  Chief  Justice  Marshall :  ** 

"But  it  is  universally  understood,  it  is  a  part  of  the 
history  jof  the  day,  that  the  great  revolution  which  estab- 
lished the  Constitution  of  the  United  States  was  not 
effected  without  inunense  opposition.  Serious  fears  were 
extensively  entertained  that  those  powers  which  the 
patriot  statesmen  who  then  watched  over  the  interests  of 
our  country  deemed  essential  to  union,  and  to  the  attain- 
ment of  those  invaluable  objects  for  which  union  was 
sought,  might  be  exercised  in  a  manner  dangerous  to 
liberty.  In  almost  every  convention  by  which  the  Con- 
stitution was  adopted,  amendments  to  guard  against  the 
abuse  of  power  were  recommended.  These  amendments 
demanded  security  against  the  apprehended  encroachments 
of  the  general  government — ^not  against  those  of  the  local 
governments."  Barron  v.  Baltimore,  7  Pet.  (U.  S.) 
243,  250. 

And  in  another  case  the  Supreme  Court  in  an  opinion 
rendered  by  Mr.  Justice  Daniel  declared: 

"To  every  person  acquainted  with  the  history  of  the 
Federal  Government,  it  is  familiarly  known  that  the  ten 
amendments  first  engrafted  upon  the  Constitution  had 
their  origin  in  the  apprehension  that  in  the  investment 
of  powers  made  by  that  instrument  in  the  Federal  Govern- 
ment, the  safety  of  the  states  and  their  citizens  had  not 
been  sufficiently  guarded.  That  from  this  apprehension 
arose  the  chief  opposition  shown  to  the  adoption  of  the 
Constitution.  That,  in  order  to  remove  the  cause  of  this 
apprehension,  and  to  effect  that  security  which  it  was 
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feared  the  original  instrument  had  failed  to  accomplish, 
twelve  Articles  of  Amendment  were  proposed  at  the  first 
session  of  the  first  Congress,  and  the  ten  first  articles  in 
the  existing  series  of  Amendments  were  adopted  and  rati^ 
fied  by  Congress  and  by  the  states,  two  of  the  twelve  pro- 
posed amendments  having  been  rejected.  The  amendments 
thus  adopted  were  designed  to  be  modifications  of  the 
powers  vested  in  the  Federal  Government,  and  their 
language  is  susceptible  of  no  other  rational,  literal,  or 
verbal  acceptation."  Withers  v.  Buckley,  20  How.  (U. 
S.)  84,  89. 

That  this  was  the  situation  when  the  Constitution  was 
framed  and  that  the  first  ten  amendments  were  adopted 
to  protect  the  states  in  their  rights  of  controlling  local 
matters  has  furthermore  been  continually  recognized  by  the 
Supreme  Court. 

Thus  it  will  be  seen  that  there  was  a  strong  and  earnest 
desire  to  create  a  dual  form  of  government,  reserving  to 
each  state  entire  power  to  regulate  and  control  its  internal 
affairs,  in  a  manner  which  it  believed  to  be  most  con- 
sistent with  its  own  interests.  And  the  wisdom  which 
led  to  the  adoption  of  this  plan  became  more  and  more 
manifest  as  the  number  of  states  increased,  with,  in  many 
cases,  widely  diverging  local  interests  requiring  peculiarly 
local  regulation.  In  other  words,  having  in  view  this 
condition,  the  national  government'  was  given  certain 
enumerated  powers  while  the  states  separately,  and  the 
people  thereof,  were  deemed  the  proper  judges  of  what 
legislation  best  fitted  their  own  internal  government.  The 
rights  reserved  were  fundamental  rights  independent  of 
and  superior  to  the  Constitviion.  The  rights  surrendered 
were  enumerated  and  limited.  It  was  upon  the  basis  of 
such  a  reservation,  independent  of  the  Constitution,  that 
the  Union  was  formed  and  the  Constitution  accepted  by 
the  several  states. 

So  Mr.  Justice  Marshall  said  in  Sturges  v.  Crownin- 
shield,  4  Wheat.  (U.  S.)  122,  192 :  "It  must  be  recollected 
that,  previous  to  the  formation  of  the  new  Constitution, 
we  were  divided  into  independent  states,  united  for  some 
purposes,  but,  iii  most  respects,  sovereign.  These  states 
could  exercise  almost  every  l^slative  power.  .  .  .  When 
the  American  people  created  a  national  legislature,  with 
certain  enumerated  powers,  it  was  neither  necessary  nor 
proper  to  define  the  powers  retained  by  the  states.  These 
powers  proceed  not  from  the  people  of  America,  but  from 
the  people  of  the  several  states  [italics  mine],  and  remain, 
after  the  adoption  of  the  constitution,  where  they  were 
before,  except  so  far  as  they  may  be  abridged  by  that 
instrument.'^ 

And  Mr.  Chief  Justice  Chase  also  said  in  a  later 
opinion : 

'."The  perpetuity  and  indissolubility  of  the  Union,  by 
no  means  implies  the  loss  of  distinct  and  individual 
existence,  or  of  the  right  of  self-government  by  the  States. 
Under  the  Articles  of  Confederation  each  State  retained 
its  sovereignty,  freedom,  and  independence,  and  every 
power,  jurisdiction,  and  right  not  expressly  delegated  to 
the  United  States.  Under  the  Constitution,  though  the 
powers  of  the  States  were  much  restricted,  still,  all  powers 
not  delegated  to  the  United  States,  nor  prohibited  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the 
people.  And  we  have  already  had  occasion  to  remark  at 
this  term,  that  *the  people  of  each  State  compose  a  State, 
having  its  own  government,  and  endowed  with  all  the 


functions  essential  to  separate  and  independent  existence,' 
and  that  Vithout  the  States  in  union,  there  could  be  no 
such  political  body  as  the  United  States.'  Not  only,  there- 
fore, can  there  be  no  loss  of  separate  and  independent 
autonomy  to  the  States,  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreasonably  said  that 
the  preservation  of  the  States,  and  the  maintenance  of  their 
governments,  are  as  much  within  the  design  and  care 
of  the  Constitution  as  the  preservation  of  the  Union  and 
the  maintenance  of  the  National  government.  The  Con- 
stitution, in  all  its  provisions,  looks  to  an  indestructible 
Union,  composed  of  indestructible  States."  See  Texas  v. 
White,  7  Wall.  (U.  S.)  700,  725. 

And  in  1910  the  United  States  Supreme  Court  again 
declared  through  Mr.  Justice  Harlan  that  there  are  cer- 
tain fimdamental  principles  which  prior  cases  decided  by 
that  court  recognize,  and  which  are  not  open  to  dispute, 
and  said  in  this  connection:  "Briefly  stated,  those  prin- 
ciples are:  That  the  Government  created  by  the  Federal 
Constitution  is  one  of  enumerated  powers,  and  cannot, 
by  any  of  its  agencies,  exercise  an  authority  not  granted 
by  that  instrument,  either  in  express  words  or  by  necessary 
implication ;  that  a  power  may  be  implied  when  necessary 
to  give  effect  to  a  power  expressly  granted;  that  while 
the  Constitution  of  the  United  States  and  the  laws  enacted 
in  pursuance  thereof,  together  with  any  treaties  made 
under  the  authority  of  the  United  States,  constitute  the 
Supreme  Law  of  the  Land,  a  State  of  a  Union  may  exer- 
cise all  such  governmental  authority  .as  is  consistent  with 
its  own  constitution,  and  not  in  conflict  with  the  Federal 
Constitution;  that  such  a  power  in  the  State,  generally 
referred  to  as  its  police  power,  is  not  granted  by  or  derived 
from  the  Federal  Constitution  but  exists  independently 
of  it,  by  reason  of  its  never  having  been  surrendered  by 
the  State  to  the  General  Government;  that  among  the 
powers  of  the  State,  not  surrendered — ^which  power  there- 
fore remains  with  the  State — is  the  power  to  so  regulate 
the  relative  rights  and  duties  of  all  within  its  jurisdiction 
so  as  to  guard  the  public  morals,  the  public  safety  and 
the  public  health,  as  well  as  to  promote  the  public  con- 
venience and  the  common  good;  and  that  it  is  with  the 
State  to  devise  the  means  to  be  employed  to  such  ends." 
House  V.  Mayes,  219  U.  S.  270,  281. 

Again  in  a  very  recent  case  it  is  said :  "The  maintenance 
of  the  authority  of  the  state  over  matters  purely  local  is 
as  essential  to  the  preservation  of  our  institutions  as  is 
the  conservation  of  the  supremacy  of  the  federal  power 
in  all  matters  entrusted  to  the  nation  by  the  federal  Con- 
stitution. In  interpreting  the  Constitution  it  must  never 
be  forgotten  that  the  nation  is  made  up  of  states  to  which 
are  entrusted  the  powers  of  local  self-government.  And 
to  them  and  to  the  people  the  powers  not  expressly 
delegated  to  the  national  government  are  reserved.  .  .  . 
The  power  of  the  states  to  regulate  their  purely  internal 
affairs  by  such  laws  as  seem  wise  to  the  local  authority 
is  inherent  and  has  never  been  surrendered  to  the  general 
government."  Hammer  v.  Dagenhart,  247  U.  S.  251, 
275,  per  Mr.  Justice  Day. 

Thus  it  will  be  observed  that  the  framers  of  the  Con- 
stitution as  representatives  of  the  people  of  the  several 
states  acted  with  the  view  that  certain  rights  were  inherent 
in  the  states,  and  were  to  be  retained  by  them,  and  the 
Constitution  was  adopted  in  this  belief.  And  in  one  un- 
broken line  of  decisions  from  the  time  of  Chief  Justice 
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Marshall,  that  great  interpreter  of  constitutional  rights 
and  powers,  down  to  the  present  there  has  been  a  una- 
nimity of  opinion  on  the  part  of  the  United  States  Supreme 
Court  to  the  effect  that  the  states  only  surrendered 
those  powers  to  the  national  government  which  were  ex- 
pressly enumerated,  and  that  all  others  were  retained  as 
inherent  and  not  by  virtue  of  any  constitutional  declara- 
tion. It  therefore  follows  that  if  these  rights  were  re- 
•  served  to  the  several  states,  that  if  they  formed,  as  they 
unquestionably  did,  the  inducement  to  the  adoption  of 
the  Constitution,  then  they  were  reserved  to  each  individual 
state.  If  this  be  true,  then  by  what  power  can  they  be 
taken  away?  Can  three-fourths  of  the  states  say  to  the 
remaining  one-fourth,  we,  by  legislative  decree  termed  a 
constitutional  amendment,  refuse  to  permit  you  longer  to 
exercise  rights  which  you  possess  though  independent  of 
any  constitution  ?  On  the  other  hand,  would  it  not  seem 
that,  if  they  are  thus  reserved,  not  even  one  state  can  be 
deprived  of  them  by  any  "action  of  all  the  others,  and 
that  any  radical  departure  from  our  dual  form  of  govern- 
ment by  which  such  rights  are  taken  away  can  be  done 
only  by  the  unanimous  action  of  all  the  states,  and  not 
by  way  of  a  federal  constitutional  amendment  ? 

It  could  never  have  been  the  intention  of  the  people 
of  the  several  states  in  adopting  the  Constitution  to  permit 
an  infraction  by  way  of  amendment  on  those  rights  for 
the  recognition  of  which  they  had  so  earnestly  fought. 
Furthermore,  if  the  rights  reserved  were  inherent  and 
independent  of  the  national  constitution,  then  any  pro- 
posed action  which  takes  away  from  the  people  of  those 
states  the  right  of  controlling  matters  of  purely  internal 
concern  is  not  a  matter  of  amendment  but  is  revolutionary 
in  its  nature,  in  that  it  is  a  proposition  to  change  entirely 
the  dual  form  of  our  government,  the  maintenance  of 
which  is  essential  to  the  liberty  of  the  people  and  the 
preservation  of  our  national  and  state  organizations.  It 
would  be  but  a  step  to  further  encroachments,  one  of 
which  has  already  been  suggested  by  certain  reformers, 
that  is,  prohibition  of  the  use  of  tobacco.  True,  the  move- 
ment as  to  the  latter  is  only  in  its  infancy,  and  may  be 
said  to  be  impossible  of  attainment.  Yet  one  who  sug- 
gested the  prohibition  of  liquor  by  constitutional  amend- 
ment a  quarter  of  a  century  ago,  and  even  much  later, 
would  have  been  the  object  of  ridicule.  If  acts  of  this 
character  may  be  done  by  way  of  amendment  then  what 
is  to  prevent  further  encroachments?  Is  there  to  be  a 
distinction  in  degree  between  amendments  which  are 
slightly  revolutionary  and  those  which  are  radically  so? 
Is  there  to  be  a  classification  of  those  which  are  claimed 
to  be  beneficial  and  of  those  which  are  not?  It  would 
not  seem  so.  If,  however,  we  recognize  the  slight  infrac- 
tion we  open  the  door  for  the  greater  and  must  accord 
recognition  to  that.  If  we  recognize  a  revolutionarv- 
change  as  beneficial,  on  what  ground  can  we  deny  life 
to  that  which  is  not  so  ?  In  other  words,  there  can  be  no 
distinction  as  to  degrees.  If  this  slight  encroachment  on 
the  police  power  and  the  inherent  rights  of  the  states  can 
be  sustained  then  the  several  states  may  by  the  same  means 
be  deprived  of  their  entire  police  power  in  every  respect, 
and  the  control  of  all  matters  within  the  scope  of  its 
exercise  be  centralized  in  the  federal  authorities,  thus 
revolutionizing  our  scheme  of  government.  Of  course  such 
a  situation  seems -at  present  beyond  the  realm  of  possibility. 


But  the  prohibition  amendment  is  a  step  in  that  direction, 
and  who  can  foresee  what  the. future  may  develop.  In  all 
cases  changes  of  such  a  kind  as  tend  to  restrict  or  en- 
croach on  the  powers  of  the  states  are  matters  which  re- 
quire serious  consideration.  As  was  said  by  Mr.  Justice 
Moody  in  a  somewhat  recent  case:  "Whenever  a  new 
limitation  or  restriction  is  declared  it  is  a  matter  of  grave 
import,  since,  to  that  extent,  it  diminishes  the  authority  of 
the  state,  so  necessary  to  the  perpetuity  of  our  dual  form 
of  government  and  changes  its  relation  to  the  people  and  to 
the  Union."  Twining  v.  New  Jersey,  211  U.  S.  78,  92. 
Changes  of  this  character  which  affect  the  police  power, 
and  deprive  a  state  of  its  inherent  rights  whether  the 
change  be  slight  or  great,  for  the  principle  is  the  same, 
were  never  contemplated  to  be  made  by  constitutional 
amendments.  Such  an  encroachment  is  a  change  of  the 
basic  plan  of  our  government  and  should  require  the  con- 
sent of  every  state  to  render  it  binding,  since  matters  of 
this  character  require  unanimity  of  action  in  order  to 
ensure  a  perpetuation  of  the  Union.  Preservation  of  the 
rights  of  the  states  and  a  proper  r^ard  for  the  personal 
liberty  of  the  citizens  of  each  state  is  as  essential  to  the 
continued  life  of  the  nation  as  is  the  safeguarding  of  the 
powers  of  the  federal  government. 

In  conclusion,  not  as  bearing  on  the  question  before 
discussed  but  as  showing  the  opinion  of  the  United  States 
Supreme  Court  a  century  ago  as  to  the  proper  mode  for 
considering  the  adoption  of  the  Constitution,  and  which 
is  equally  applicable  to  amendments  thereto,  the  follow- 
ing extract  from  an  opinion  by  Chief  Justice  Marshall, 
delivered  in  1819,  in  the  case  of  McCvlloch  v.  State  of 
Maryland,  4  Wheat,  (U.  S.)  316,  403,  is  of  value:  "The 
convention  which  framed  the  Constitution  was  indeed 
elected  by  the  state  legislatures.  But  the  instrument, 
when  it  came  from  their  hands,  was  a  mere  proposal, 
without  obligation,  or  pretensions  to  it.  It  was  reported 
to  the  then  existing  Congress  of  the  United  States,  with 
a  request  that  it  might  'be  submitted  to  a  convention  of 
delegates,  chosen  in  each  state  by  the  people  thereof, 
under  the  recommendation  of  its  legislature,  for  their 
assent  and  ratification.'  This  mode  of  proceeding  was 
adopted;  and  by  the  convention,  by  Congress,  and  by  the 
state  l^slatures,  the  instrument  was  submitted  to  the 
people.  They  acted  upon  it  in  the  only  manner  in  which 
they  can  act  safely,  effectively,  and  wisely,  on  such  a  sub- 
ject, by  assembling  in  convention." 

Might  it  not  be  well,  in  view  of  the  sensational  dis- 
closures relating  to  the  action  of  legislative  bodies,  in 
ratifying  the  prohibition  amendment,  to  follow  along  the 
lines  suggested  as  to  the  adoption  of  the  original  instru- 
ment ?  Furthermore  is  it  not  advisable  to  take  away  from 
the  state  legislatures  any  power  of  ratification  and  repose 
it  entirely  with  the  people  of  the  states  ?  And  if  such  an 
amendment  is  proposed  let  it  also  be  acted  on  by  the  people 
themselves.  Let  the  matter  of  the  ratification  of  amend- 
ments to  our  national  Constitution  be  determined  by  the 
people  of  each  state  and  not  by  l^slatures,  members  of 
which  are  coerced  to  act  in  a  certain  way  by  threats  of 
defeat  and  who  stand  before  their  constitu^its  on  issues 
which  ignore  the  very  question  as  to  which  they  may  be 
bound  by  secret  pledges  to  insure  the  support  of  a  certain 
element  or  faction  of  the  electors. 

Howard  C.  Joyce. 
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WOMEN  AS  PRACTITIONERS  OF  LAW. 

By  William  Renwick  Biddell^  LL.D.y  F.  R.  S.,  Can.,  Justice 
of  the  Supreme  Court  of  Ontario, 

A  LITTLE  more  than  a  quarter  of  a  century  ago  a  flatter  of 
what  in  a  less  dignified  body  would  have  been  called  ezeitement 
went  through  the  Convocation  Room  at  Osgoode  Hall,  Toronto, 
at  a  meeting  of  the  Benchers  of  the  Law  Society  of  Upper  Canada 
—a  woman  had  applied  to  be  admitted  on  the  books  of  the  Law 
Society,  a  thing  without  precedent  in  the  century  of  the  Society's 
existence. 

From  1797,  the  legal  profession  in  this  Province  has  been 
master  in  its  own  house:  in  that  year  the  Provincial  Legislature 
of  Upper  Canada  passed  an  Act  ^  which  authorized  all  the  per- 
sons then  admitted  to  practice  and  practicing  at  the  Bar  to  form 
themselves  into  a  Society,  the  "Law  Society  of  Upper  Canada," 
which  Society  was  to  prescribe  rules  and  regulations  for  students 
and  call  to  the  Bar,  and  generally  to  have  control  over  the  pro* 
fession.  Since  the  organization  of  that  Society,  no  one  has  been 
or  could  be  allowed  to  act  as  barrister  in  any  of  our  Courts  unless 
and  until  he  was  called  to  the  Bar  by  the  Society.' 

While  there  has  since  1797  been  a  distinction  between  the  bar- 
rister and  the  attorney  (or  solicitor),'  there  has  never  been  any 
objection  to  tko  same  person  filling  both  positions ;  and  from  the 
beginning  most  barristers  were  called  attorneys  and  vice  versa.* 
While  the  Law  Society  does  not  admit  the  solicitor  (to  use  the 
present  nomenclature),  the  duty  was  cast  upon  it  by  the  Act 
of  1857  '  to  examine  and  inquire  touching  the  fitness  and  capacity 
of  an  applicant  to  act  as  an  attorney  or  solicitor:  and  ever  since, 
the  Law  Society  examines  the  candidate  and  gives  a  "Certificate 
of  Fitness,"  on  the  presentation  of  which  the  Court  admits  him. 
Without  such  a  certificate  the  Court  cannot  admit  any  one,  just 
as  without  a  call  to  the  Bar  by  the  Law  Society  the  Court  cannot 
hear  any  counsel.  It  is  necessary  before  he  can  obtain  a  cer- 
tificate of  fitness  or  be  called  that  the  applicant  for  admission  as 
a  solicitor  or  for  call  to  the  Bar  must  have  been  on  the  books 
of  the  Society  for  five  years  (in  the  case  of  a  graduate  of  a  British 
University,  for  three  years). 

At  the  time  the  disturbing  application  was  made  (as  now) 
the  Governing  Body,  the  Benchers  (who  were  in  fact  the  real 
corporation)  were  mainly  elected  by  the  barristers  of  the  Prov- 
ince— a  few  Benchers  ex  officio  being  the  exception.  An  election 
is  held  every  five  years,  so  that  the  Benchers  fairly  well  represent 
lite  sentiment  of  the  profession  at  large,  perhaps  the  more  eon- 
cervative  sentiment. 

It  was  to  this  body  met  in  Convocation  that  the  petition  of 
Miss  Clara  Brett  Martin  to  be  admitted  on  their  roll  was  pre- 


»  (1797)  37  Geo.  IIL  c.  13  (U.  C). 

'Those  interested  will  find  a  full  historical  account  of  the  Law  Society 
of  Upper  Canada  in  my  work  published  by  the  Law  Society  of  Upper  Canada 
in  1916,  The  Legal  Profession  in  Upper  Canada  in  its  Early  Periods. 

The  Law  Society  of  Upper  Canada  was  incorporated  in  1822  by  the  Pro- 
vincial  Act  2  Geo.  lY.  c.  5  (U.  C.) ;  but  iU  function  to  call  to  the  Bar 
was  not  interfered  with. 

*The  attorney  practiced  in  the  Common  Law  Courts,  the  solicitor  in  Chan- 
cery. We  had  (after  1794)  only  Common  Law  Courts  for  a  time  and  con- 
sequently our  practitioners  in  "the  lower  branch  of  the  profession"  were 
then  attorneys  (or  to  use  the  time-honored  orthography  "attomies") ;  but  in 
1837,  the  Provincial  Act,  7  Geo.  IV.  c.  2  (U.  C.)  instituted  a  Court  of 
Chancery;  and  thereafter,  till  the  coming  into  force  of  the  Judicature  Act 
in  1861,  a  member  of  this  branch  was  an  "Attomey-at-Law  and  Solicitor-in- 
(Thancery."  The  Judicature  Act  of  1881  abolished  the  name  attorney,  and 
now  these  are  all  solicitors. 

*From  a  recent  examination  which  I  have  made  of  the  Rolls  I  find 
that  of  the  practitioners  of  law  in  Ontario,  all  but  4  per  cent  are  barristers, 
and  all  but  2%  per  cent  solicitors. 

■20  Vic.  c.   63    (Can.). 


sented.  There  was  immediate  opposition;  tme  the  applicant  was 
a  modesty  self-respecting  young  woman,  well-born,  well-bred,  and 
well-educated — ^but  she  was  a  woman. 

Ontario. — ^After  a  little  discussion,  on  June  30,  1891,  Convo^ 
cation  decided  that  they  had  no  power  to  admit  a  woman  upon 
their  books.®  Thereupon  the  Legislature  of  Ontario  at  the  in- 
stance  of  Sir  Oliver  Mowat,  the  Prime  Minister,^  passed  an  Act  ^ 
in  the  following  terms:  ''The  Law  Society  may  in  its  discretion 
make  rules  providing  for  the  admission  of  women  to  practice  aa 
solicitors." 

Convocation  by  a  bare  majority  •  directed  the  Legal  Educa> 
tion  Committee  to  frame  regulations,  and  on  their  report  being 
adopted  a  rule  was  passed  December  27, 1872,  to  become  effective 
at  Hilary  Term  of  the  following  year. 

Miss  Martin  was  duly  articled — ^the  regulations  for  the  admis- 
sion of  women  as  solicitors  did  not  differ  from  those  prescribed 
for  men.  She  was  not  satisfied  with  the  lower  branch  of  the 
profession;  but  there  was  no  statute  permitting  her  to  be  called 
to  the  Bar. 

In  1895,  the  Ontario  Legislature  (again  at  the  instance  of  Sir 
Oliver  Mowat)  passed  the  Act  ^^  which  amended  the  previous  Act 
by  giving  the  Law  Society  discretion  to  call  women  to  the  Bar. 
In  the  following  May,  Miss  Martin  wrote  to  Convocation,  ex- 
pressing her  desire  to  be  called  to  the  Bar;  and  after  a  good 
deal  of  discussion  a  rule  was  passed  substantiaUy  the  same  as  that 
for  men^^  under  which  she  was  called  to  the  Bar,  February  2, 
1897:  she  was  admitted  as  a  solicitor  on  the  same  day. 

Since  that  time  there  have  been  seven  dther  women  admitted 

« 

as  solicitors  and  called  to  the  Bar — of  the  eight,  the  pioneer 
and  five  others  practice  their  profession  (one  in  another 
Province)  .^^ 


*The  same  decision  was  come  to  by  the  Bar  of  Montreal  a  few  montha 
ago;    and  the  Courts  declined  to  interfere. 

^  Sir  Oliver  Mowat,  although  through  all  his  long  ax>d  useful  life  he  called 
himself  a  Reformer  or  a  Liberal,  was  quite  generally  by  both  political  friend 
and  foe  (he  had  none  but  political  foes)  believed  to  be  and  not  infrequently 
called  a  Tory  or  Conservative  of  the  most  Conservative  type.  In  the  matter 
now  under  discussion  he  was  a  Radical. 

•  (1892)   55  Vic.  c.  82  (Ont.). 

*The  mover  was  Sir  Oliver  Mowat  (who  was  a  Bencher  ex  ofieio  as  being 
Attomey-Cteneral  of  the  Province),  the  seconder  Hon.  S.  H.  Blake  (who 
was  a  Bencher  ex  officio  as  being  an  ex  Vice-Chancellor) :  the  vote  was  12 
to  11  and  would  have  been  a  tie,  had  it  not  been  that  one  Bencher  waa 
on  his  feet  in  Court  and  did  not  reach  Convocation  Room  until  the  vote  waa 
just  being  taken.  His  objection  was  that  the  Province  cast  upon  the  Benchers 
of  the  Law  Society  the  duty  of  deciding  in  their  discretion  .what  should  have 
been  decided  by  the  Legislature  as  a  matter  of  public  policy.  Most  if  not  aU 
of  those  who  voted  "Nay"  were  opposed  to  the  principle  of  admitting  women 
altogether.  The  Minute  Books  of  the  Law  Society  for  1892,  pp.  544,  550» 
and  551,  contain  the  prooeedings  of  Convocation. 

»58  Vic.  c.  27   (Ont.). 

"In  Easter  Term,  May  18,  1896,  her  application  was  received;  June  5,  a 
motion  to  direct  the  Legal  Education  Committee  to  frame  regulations  waa 
voted  down  by  a  vote  of  9  to  6;  June  30,  Charles  Moss,  C.  C.  (afterwards 
Sir  Charles  Moss,  Chief  Justice  of  Ontario),  gave  notice  (for  Sir  Oliver 
Mowat)  that  he  would  renew  the  motion  on  the  first  day  of  the  following 
Term.  In  Trinity  Term,  September  14,  the  motion  passed  by  a  vote  of  8 
to  4;  September  25,  the  regulations  were  reported  and  a  Rule  framed  and 
read.  In  Michaelmas  Term,  November  17,  a  motion  to  rescind  the  Resolu- 
tion of  September  14  was  lost,  and  the  following  day  the  Rule  received 
its  second  and  third  reading  and  was  passed. 

MinuU  Book,  No.  5,  pp.  19,  738,  768.  775. 

Minute  Book,  No.  6,  pp.  10,  18,  26. 

'*I  give  the  list  as  furnished  me  by  the  Secretary  of  the  Law  Society — 
it  will  be  noticed  that  three  have  married  barristers : 

LIST  OF  WOMEN  LAWYERS. 

Name,  Address.     When  Called.         Remarks. 

1.  Clara  Brett  Martin Toronto         H.  1897  Practicing. 

2.  Eva  Maude  Powley Port  Arthur    E.  1902  Practicing. 

8.  Geraldine  Bertram  Robin- 
son     Toronto  T.  1907  Married      E.    W.    Wright, 

Barrister     of     Toronto ; 
pays  Bar  fees. 
4.  Grace  Ellen  Hewson Toronto  E.  1908  Married,  not  practicing. 
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It  iroald  appear  that  the  number  will  somewhat  increase  in  the 
immediate  future.  There  are  now  four  women  students  in  the 
Law  School  in  the  third  year^  five  in  the  second  year,  and  eleven 
in  the  first  year,  while  there  are  seven  matriculants  waiting  for 
their  time  to  come  to  the  Law  School,  four  entitled  to  attend  in 
1918  and  three  in  1919;  of  those  in  the  second  and  third  years 
in  the  Law  School  two  have  obtained  honors  and  two  honors  and 
scholarships;  eleven  in  the  Law  School  have  a  degree  in  Arts, 
ten  B.  A/s  and  one  M.  A.^* 


Name.  Address.     When  CaUed.  Remarks. 

5.  Jean  Cftirna Huntsrille     T.  1918  Married     P.     R.     Morris, 

Barrister  of  Hamilton, 
practicing  at  Hamilton, 
Ontario,  with  her  hus- 
band. 

6.  Edith  Louise  Paterson  (o)  .Vancouver     £.1915  Practicing    in    Vancouver, 

B.  C. 

7.  Mary  EUsabeth  Buckley  (&)  Toronto  £.  1915  Married   H.   V.   Laughton, 

Barrister  of  Toronto, 
practices  a  little. 

8.  Gertrude  Alford Belleville       15  June,  Practicing      in      Trenton, 

1916.         Ontario, 
(a)   Obtained  honors  and  Scholarships. 
{by  Obtained  honors. 

»Aa  has  been  said,  the  Rules  of  the  Law  Society  require  every  applicant 
for  Call  or  Admission  to  have  been  Ave  years  on  the  Books  of  the  Society 
(three  years  in  case  of  a  Graduate  of  a  British  University);  the  last  three 
years,  he  must  attend  the  Law  School  at  Osgoode  Hall  (which  is  entirely 
supported,   controlled,  and  managed  by  the  Law  Society). 

The  following  are  the  rules  respecting  women: 
Ruies  for  ths  Admission  of  Women  to  Practice  as  Solicitors  and  Barristers- 
al'Law. 

178.  (1)  Any  woman  who  is  a  graduate  in  the  Faculty  of  Arts  in  any 
university  in  His  Msjesty's  Dominions  empowered  to  grant  such  degrees,  and 
any  woman  being  competent  as  a  student  within  the  requirements  of  Rules 
103  or  104,  shall  upon  compliance  with  the  following  Rules,  be  entitled  to 
admission  to  practice  as  a  solicitor  pursuant  to  the  provisions  of  The  Law 
Society  Act,  s.  43   (2),  provided  thai: 

(a)  She  has  been  entered  upon  the  books  of  the  Society  in  the  same 
manner  and  upon  the  same  conditions  as  to  giving  notice,  payment 
of  fees  and  otherwise,  as  are  provided  for  admission  of  Students- 
at-Law  of  the  graduate  and  matriciAsnt  class  ^respectively ; 

(6)  She  has  been  bound  by  contract  in  writing  to  serve  as  a  clerk  to  a 
practicing  solicitor  for  a  period  of  three  or  five  years  from  the  date 
of  her  entry  upon  the  books  of  the  society,  according  as  she  shsll 
have  been  entered  on  the  books  as  a  graduate  or  matriculant; 

(e)  She  has  actually  served  under  such  contract  for  such  period  of  three 
or  five  years,  as  the  case  may  be; 

id)  She  has  complied  with  the  conditions  of  the  statutes  and  the  Rules 
of  the  Society  with  regard  to  execution  and  filling  of  such  contract, 
and  any  assignment  thereof,  and  with  every  other  requirement  of 
the  Society  with  regard  to  Students-at-Law,  including  attendance 
upon  lectures  in  the  Law  School,  passing  of  examinations,  payment 
of  fees,  and  every  other  matter  or  thing  compliance  with  which  by 
a  Student-at-Law  is  a  prerequisite  to  admission  to  practice  as  a 
solicitor. 

(2)  The  fees  payable  by  such  woman  upon  receiving  a  Certificate  of  Fitness 
to  practice  shall  be  the  same  as  those  payable  by  other  Students-at-Law. 

(3)  Upon  admission  to  practice,  such  woman  shsll  become  subject  to  all 
the  provisions  of  the  statutes  and  the  Rules  of  the  Society  with  regard  to 
solicitors,  and  non-compliance  with  or  failure  to  observe  the  same  or  any  of 
them  sbaU  subject  her  to  all  the  disabilities  and  penalties  imposed  upon  other 
solicitors. 

179.  Every  woman  seeking  admission  to  practice  as  a  Barrister-at-Law 
under  the  provisions  of  the  Statute  in  that  behalf  shall  furnish  proof  that: 

(a)  She  has  been  entered  upon  the  books  of  the  Society  pursuant  to  the 
Rules  for  admission  of  women  to  practice  as  solicitors,  and  has 
remained  on  such  books  for  a  period  of  three  or  five  years,  accord- 
ing as  she  shall  have  been  entered  as  a  graduate  or  matriculant. 

(ft)  She  has  actually  and  bona  fide  attended  in  a  barrister's  chambers,  or 
has  served  under  Articles  of  Clerkship  for  a  period  of  three  or  five 
years  as  the  case  may  be. 

(c)  She  has  complied  with  the  conditions  of  the  statutes  and  every  re- 
quirement of  the  Rules  of  the  Society  with  regard  to  Students-at- 
Law,  including  attendance  at  lectures  in  the  Law  School,  passing  of 
examinations,  pajrment  of  fees,  and  every  other  matter  or  thing 
compliance  with  which  by  a  Student-at-Law  is  prerequisite  to  Call 
to  the  Bar. 

180.  The  fees  payable  by  such  woman  upon  admission  to  practice  as 
a  barrisier-at-law  shall  be  the  same  as  those  payable  by  other  Students-at- 
Law. 

181.  (1)  Upon  admission  to  practice  as  a  barrister-at-Iaw  such  woman 
shaO  become  subject  to  all  the  provisions  of  the  statutes  and  the  Rules  of 


Scarcely  half  of  1  per  cent  of  the  praetitioners  in  Ontario  are 
women;  the  profession  of  law  makes  by  no  means  the  same 
appeal  to  them  as  medicine. 

Women  aa  Practitioners, — The  women  who  practice  law  are 
not  ^Vild  women";  they  are  earnest,  well-educated  women  who 
ask  no  favors  but  are  quite  willing  to  do  their  share  of  the  world's 
work  on  the  same  conditions  as  men. 

While  occasionally  one  of  them  has  been  known  to  take  the 
brief  at  a  trial,  this  is  not  usual;  they  generally  retain  counsel 
for  such  work  and  confine  themselves  to  chamber  practice.  Occa- 
sionally a  woman  takes  a  Court  or  chamber  motion,  but  as  a 
general  rule  her  work  is  that  of  a  solicitor.  In  my  own  experi- 
ence,, as  in  that  of  judicial  brethren  wh(mi  I  have  oonsulted,  when 
she  appears  in  Court  or  chambers,  she  conducts  her  case  with 
dignity  and  propriety,  exhibiting  as  much  legal  acumen,  knowl- 
edge of  the  law,  and  sound  sense  as  her  masculine  confrere,  and 
she  does  not  trade  upon  her  sex. 

The  admission  of  women  to  the  practice  of  law  has  had  in 
Ontario  no  effect  upon^he  Bar  or  the  Courts;  the  public  and 
all  concerned  regard  it  with  indifference;  while  no  one  would 
think  of  going  back  to  the  times  of  exclusion,  no  one  would  make 
it  a  matter  of  more  than  passing  comment  that  a  woman  lawyer 
was  engaged  in  the  conduct  of  legal  business.  It  has  prevented 
any  feeling  of  injustice,  sex  oppression,  or  sex  partiality — it  has 
made  the  career  open  to  the  talents.  Otherwise  it  has  no  con- 
spicuous merits  and  no  faults.  So  far  as  I  can  find  out,  there 
has  never  been  a  charge  of  dishonesty  or  unprdfessional  conduct 
made  against  a  woman  practitioner  of  law  in  Ontario  (or  indeed 
elsewhere) ;  it  is  certain  that  no  such  charge  has  ever  been  brought 
before  the  Courts. 

Admission  in  the  Other  Canadian  Provinces. — Of  the  nine 
Provinces  of  Canada,  Quebec  refuses  women  the  right  to  practice 
law  :^*  while  the  question  has  not  arisen  in  Prince  Edward  Island, 
presumably  the  decision  would  be  that  they  are  excluded,  as  there 
is  no  special  legislation.  Of  the  other  Provinces,  Alberta  admits 
them  under  general  legislation;  British  Columbia  under  a  specii(^ 
act,^'  which  provides  that  ^*women  shall  be  admitted  to  the  study 
of  law  and  shall  be  called  and  admitted  as  barristers  and  solicitors 
upon  the  same  terms  as  men."  Manitoba  has  also  a  special  stat- 
ute," which  amends  the  Law  Society  Act  by  providing  that  "the 
expression  persons  includes  females."  New  Brunswick  in  1906 
passed  an  act^^  in  the  same  terms  as  the  British  Columbia 
Statute  above  mentioned,  and  Nova  Scotia  in  1917  passed  a  simi- 
lar Act  expressly  stating  that  it  was  declaratory  of  the  existing 
law.^^  Ontario  we  have  seen  calls  and  admits  under  two  Statutes 
— ^now  combined  in  Revised  Statutes.^^  Saskatchewan  has  a 
special  Statute,  the  Statute  Law  Amendment  Act  1912-13,*® 
which  by  s.  27  provides:  "The  Benchers  may  in  their  discretion 
make  rules  for  the  admission  of  women  to  practice  as  barristers 
and  solicitors." 

The  question  as  to  the  admission  of  women  to  the  Bar  has  not 
yet  come  up  in  the  Yukon  Territory .^^ 

the  Society  with  regard  to  harristers-at-Iaw,  and  non-compliance  with  or 
failure  to  observe  the  same,  or  any  of  them,  shall  subject  her  to  all  the 
disabilities  and  penalties  imposed  upon  other  barristers-at-law. 

(2)  Every  such  woman  appearing  before  Convocation  upon  the  occasion 
of  her  being  admitted  to  practice  as  aforesaid  shaU  appear  in  a  barrister's 
gown  worn  over  a  black  dress,  white  necktie,  with  head  uncovered. 

>*A  proposal  to  grant  the  right  to  women  has  beefi  defeated  for  two 
successive  years  in  the  Quebec  Legislature:  a  Bill  for  that  purpose  has  been 
introduced  during  the  present  month  (December,  1917). 

»»  (1912)    2   Geo.  V.  c.   18. 

w  (1912)    2  Geo.  V.   c.  32,  s.  2. 

"  6  Ed.  VII.  c.  5. 

"  7  &  8  Geo.  V.  c.  41. 

«  (1914),  c.  157.  c.  1-8    (2). 

»  3  Geo.  V.  c.  46. 

^1  Probsbly  it  would  be  held  that  they  would  not  be  admitted.     See  Con- 
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The  whole  number  of  women  pTaeticing  law  in  Canada  is  very 
emeifl,  perhaps  a  dozen  in  all — e.g.  Alberta  has  called  only  one 
and  she  got  married,  Saskatchewan  only  two;  the  numbers  may 
be  expected  to  increase,  but  not  rapidly.  I  do  not  think  that  the 
most  fervent  advocate  of  women's  rights  could  claim  that  the 
admission  of  women  to  the  practice  of  law  has  had  any  appre- 
ciable effect  on  the  Bar,  the  practice  of  law,  the  Bench,  or  the 
people.  It  is  claimed  that  it  was  a  measure  of  justice  and 
fair  play,  that  it  removed  a  grievance  and  has  had  no  counter- 
vailing disadvantage.  That  claim  may  fairly  be  allowed :  in  other 
respects,  the  admission  of  women  is  regarded  with  complete  indif- 
ference by  all  but  those  immediately  concerned. 

United  States. — ^In  the  United  States  women  have  joined  the 
profession  in  somewhat  larger  numbers  than  in  Canada — ^there 
are  now  about  1200. 

They  are  admitted  to  practice  before  all  the  Federal  Courts 
of  the  United  States  and  all  the  State  Courts  except  those  of 
Arkansas,  South  Carolina,  and  Virginia.  Generally  they  are  ad- 
mitted under  general  legislation,  but  is  some  instances  special 
legislation  has  been  passed — sometimes  by  reason  of  adverse  de- 
cisions of  the  State  Courts,  occasionally  (it  may  be)  ex  ahundanti 
cauteld.^^ 


tolidated  Ordinances  of  Yukon  Territory',  cap.  50:  "The  Legal  Profession 
Ordinance." 

"  In  the  United  States  the  entry  of  women  into  the  sacred  circle  was  not 
always  easy:  the  Courts  were  in  some  instances  adverse,  adhering  to  the 
beloved  "Common  Law  of  England.'*  Where  that  was  the  case,  the  Legis- 
lature was  attacked  with  the  result  stated  in  the  text.  I  add  here  a  partial 
account  of  the  course  of  the  campaign. 

Mrs.  Myra  Bradwell  was  the  first  woman  to  meet  a  rebuff  in  the  State 
Courts,  so  far  as  I  have  seen  in  the  Reports:  she  in  1869  applied  to  the 
Supreme  Court  of  Illinois  for  a  license  to  practice  law,  but  failed.  The 
Court  thought  itself  bound  by  the  Common  Law  of  England  to  refuse  the 
application  unless  "the  Legislature  shall  choose  to  remove  the  existing  barriers 
and  authorize  us  to  issue  licenses  equally  to  men  and  women."  In  re  Myra 
Bradwell,  (1869)  55  III.  535.  The  Supreme  Court  of  the  United  SUtes 
refused  to  interfere,  (1872)  16  Wall.  130.  No  long  time  elapsed  before 
such  authority  was  given.  On  March  22,  1672,  an  Act  was  approved 
"to  secure  to  all  persons  freedom  in  the  selection  of  an  occupation,  profession, 
or  employment"  which  by  s.  1  enacted  "that  no  person  shall  be  precluded  or 
debarred  from  any  occupation,  profession  or  employment  (except  military) 
on  account  of  sex"  (see  Kurd's  Rev.  Stat.  1915-16,  cap.  48,  par  2).  In 
1874,  a  further  Act  was  passed  "to  revise  the  law  in  relation  to  attorneys 
and  counsellors";  and  that  by  s.  1  provided  "No  person  shall  be  refused  a 
license  under  this  Act  on  acount  of  sex"   (Kurd,  ut  tupra,  cap.  18,  par.  1). 

One  of  the  Federal  Courts  was  equally  hostile.  Mrs.  Belva  A.  Lock- 
wood  in  1878  applied  to  be  admitted  as  attorney  and  counsellor-at-law  of 
the  Court  of  Claims  at  Washington,  a  Federal  Court  of  the  United '  States. 
The  Court  held  that  the  responsibilities  of  such  a  position  were  inconsistent 
with  the  holding  of  an  office  by  a  woman,  and  "a  woman  is  without  legal 
capacity  to  take  office  of  Attorney."  In  re  Mrs.  Belva  A.  Lockwood,  exp. 
9  Ct.  of  CI.  (Nott  &  Hop.)  346:  sustained  in  the  Supreme  Court,  154  U.  S. 
116.  Shortly  afterwards  the  Supreme  Court  of  the  United  States  (October 
Term,  1876)  refused  to  admit  Mrs.  Lockwood  to  practice  in  that  Court  "in 
accordance  with  immemorial  usage  in  England  and  the  law  and  practice  in 
all  the  States  until  within  a  recent  period."     (See  181  Ma$a.  Rep.  at  p.  883). 

Very  shortly  thereafter  Congress  acted:  the  Act  of  Congress,  February 
15,  1879,  chap.  81  (20  Stat.  L.  292)  provides  "Any  woman  who  shall  have 
been  a  member  of  the  bar  of  the  highest  Court  of  any  State  or  Territory 
or  of  the  Supreme  Court  of  the  District  of  Columbia  for  the  space  of  three 
years  and  shall  have  maintained  a  good  standing  before  such  Court  and 
who  shall  be  a  person  of  good  moral  character  shall  on  motion  and  the 
production  of  such  record  be  admitted  to  practice  before  the  Supreme  Court 
of  the  United  States."  Under  that  statute,  Mrs.  Lockwood  was  admitted  to 
practice  in  the  Supreme  Court.  She  was  also  admitted  to  practice  in  the 
Supreme  Court  of  the  District  of  Columbia  and  in  certain  of  the  State  Courts, 
.but  her  application  was  rejected  in  Virginia.  The  Supreme  Court  of  the 
United  States  gave  her  no  relief,  (1893),  154  U.  S.  116 — and  Virginia 
is  still  Joined  to  iU  idols. 

Miss  R.  Lavinia  Goodell  was  no  more  successful  in  the  Wisconsin  Court 
in  1875;  the  Chief  Justice,  Ryan,  thought  that  "reverence  for  all  womanhood 
would  suffer  in  the  public  spectacle  of  woman  so  engaged";  and  in  the 
absence  of  a  statute  her  application  was  refused.  In  re  Ooodell,  (1875),  89 
Wis.  232. 

Massachusetts  then  spoke  to  the  same  effect.  Miss  Lelia  J.  Robinson  was 
refused  admission  as  an  attorney  and  counsellor  of  the  Supreme  Court — she 
was  not  a  "citizen"  or  a  "person,"  and  without  "clear  affirmative  words 
in  a  Statute"  the  Court's  hands  were  tied.  Re  Lelia  J.  Robinson,  (1881) 
131  Mass.  876. 


As  in  Canada,  no  one  in  the  United  States  would  now  think  of 
excluding  women  when  once  they  were  admitted,  ft  cannot,  I 
think,  be  fairly  said  that  their  admission  has  had  any  marked 
effect  upon  the  Bar  or  the  practice  of  law;  their  influence  on 
legislation  for  the  protection  of  women  and  children  is  consid- 
erable, but  not  more  than  that  of  an  equal  number  of  women  . 
who  have  not  joined  the  profession — what  influence  there  is  has 
been,  I  think,  uniformly  good.  They  have  sustained  a  good  repu- 
tation in  their  practice:  no  charge  of  impropriety,  dishonesty, 
or  unprofessional  conduct  has  ever  been  laid  against  them  so  far 
as  the  Court  records  show. 

Their  Position  as  Lawyers. — ^The  remainder  of  the  Bar  were 
slow  to  accept  woman  as  a  lawyer;  where  she  has  made  her  ap- 
pearance, the  Bar  seems  to  have  gone  through  the  stages  of 
amused  curiosity  turning  to  real  and  well-grounded  respect.  No 
doubt  the  conservative  part  of  the  profession  will  always  look 
upon  the  woman  lawyer  as  unladylike,  unwomanly,  recreant  to 
her  natural  position,  overturning  the  laws  of  God,  what  notf 
That  is  inevitable:  but  the  great  body  of  the  profession  is  be- 
ginning— has  indeed  progressed  some  distance  on  the  way — to 
treat  her  as  a  desirable  and  useful  part  of  the  profession  and 
the  body  politic.  "The  Courts  have  invariably  treated  women 
practicing  before  them  with  the  greatest  courtesy  and  kind- 
ness." *'     On  inquiry,  I  find  that  the  Bench  can  discover  no 

The  "clear  affirmative  words"  soon  came:  on  April  10,  1882,  a  statute 
was  approved,  c.  139,  "The  provisions  of  law  relating  to  the  qualification 
and  admission  to  practice  as  attorneys-at-law  shall  apply  to  women."  A 
similar  decision  in  Oregon,  In  re  Leonard,  (1885),  12  Oregon  93,  refusing 
admission  to  Mary  A.  Leonard  led  to  the  passing  in  1885  of  the  statute, 
"Hereafter  women  shall  be  entiUed  to  practice  law  as  attorneys  in  the  Courts 
of  this  State  upon  the  same  terms  and  conditions  as  men."  See  Lord's 
Oregon  Law,  s.  1079. 

Tennessee  in  1893  refused  admission  as  a  Notary  Public  to  Miss  F.  M. 
Davidson  in  a  decision  which  was  considered  to  indicate  that  a  woman  could 
not  be  an  attorney — the  Act  of  1907,  chap.  69,  made  the  law  clear — "Any 
woman  of  the  age  of  twenty-one  years  and  otherwise  possessing  the  necessary 
qualification  may  be  granted  i^  license  to  practice  law  in  the  Courts  of  this 
State."      (See  Thompson's  Shannon's  Code  of  1917,  s.  5779,  a,  6.) 

Some  other  lilce  decisions  in  the  State  Courts  led  to  special  legislation; 
but  in  most  States,  thi0  CourU  interpreting  general  legislation  took  a  dif- 
ferent view.  The  first  admission  was  in  a  State  in  the  middle  West.  Iowa 
in  1869  admitted  Mrs.  A.  A.  Mansfield  under  a  sUtute  providing  that  "any 
white  male  person"  may  be  admitted  because  the  affirmative  declaration  did 
not  by  implication  deny  the  right  to  women.  Missouri  came  next — the 
Court  admitted  Miss  Barkalow;  Maine  admitted  Mrs.  C.  H.  Nash  in  1872. 
To  make  the  matter  absolutely  clear,  chap.  98  of  the  Public  Laws  of  1899 
enacts  "No  person  shall  be  denied  admission  or  license  to  practice  as  an 
attorney-at-law  on-^  account  of  sex."  In  the  Federal  Court,  District  of 
Columbia,  Miss  Charlotte  E.  Ray  was  admitted  about  1873;  and  in  1874  Miss 
Hewlett  was  admitted  by  the  Federal  District  Court  (Illinois) ;  and  the 
Federal  District  Court  (Iowa)  also  admitted  a  woman.  See  39  Wis.  at 
pp.  238,  239. 

In  New  Hampshire,  in  1890  the  petition  of  Mrs.  Marilla  M.  Ricker,  a 
widow,  to  be  admitted  to  practice  law  was  granted,  the  well-known  Chief 
Justice  Doe  writing  an  elaborate  opinion  with  a  wealth  of  learning  more  or 
less  applicable.  He  came  to  the  conclusion  that  a  woman  was  a  "citizen" 
and  a  "person'*;  and  an  attorney  not  taking  an  official  part  in  the  govern- 
ment of  the  State  (for  which  women  are  disqualified  by  the  Conmion  Law) 
there  was  no  reason  why  a  woman  could  not  be  an  attorney.  In  re  Biker's 
Petition,    (1890),   66   N.   H.   207. 

Colorado  took  the  same  view  in  1891  when  Mrs.  Mary  S.  Thomas  was 
admitted  to  the  practice  of  law;  she  was  a  "person"  and  an  attorney  did 
not  occupy  any  "civil  office."  In  re  Thomas,  (1891),  27  Pac.  Rep.  707, 
16  Colo.  441. 

Indiana  held  the  same  way  In  1893 — In  re  Petition  of  Leach  exp.,  (1893), 
134  Ind.  665. 

The  Connecticut  Court  of  Errors  in  re  Mary  Hall,  (1882),  50  Conn.  131, 
had  gone  back  to  the  legislation  of  1750  in  the  attempt  to  interpret  the 
more  recent  legislation,  and  holding  that  Mary  Hall  was  a  "person"  admitted 
her  to  practice — one  learned  Judge  differing  from  his  three  brethren. 

"I  quote  from  a  letter  from  Mrs.  Mussey,  President  of  the  Women's  Bar 
Association  of  the  District  of  Columbia,  to  whose  kindness  I  owe  some  of 
the  facts  in  the  text.  The  position  of  women  in  the  District,  of  Columbia 
is  peculiar  in  that  they  are  admitted  to  the  Bar  of  the  District,  but  not  to 
the  Bar  Association  and  therefore  not  to  the  American  Bar  Ajisociation. 
A  prominent  member  of  the  Bar  Association  somewhat  maliciously  says  that 
this  "will  suggest  a  distinction  which  still  exists  in  the  minds  of  men  law- 
yers." However,  the  women  have  their  own  apparently  prosperous  Bar 
Association   in   the   District   of   Columbia. 
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difference  in  the  ability  and  acumen  in  man  and  woman;  it  is 
the  individual  talent  and  industry  which  tell,  not  the  sex.  While 
there  are  exceptions,  the  rule  is  that  women  do  not  take  trial 
briefs;  as  in  Ontario,  they  mainly  confine  themselves  to  chamber 
practice.  The  number  of  women  lawyers  is  increasing  slowly 
if  at  all,  and  there  seems  to  be  no  more  fear  of  man  losing 
his  lead  in  law  than  in  the  sister  profession  of  medicine — indeed 
the  competition  is  not  so  great  as  in  medicine. 

If  I  were  to  sum  up  in  a  sentence  the  results  of  the  admission 
of  women  to  the  practice  of  law  from  my  experience  and  inquiry, 
I  would  say  that  it  has  done  some  good,  and  no  harm,  while  all 
prophecies  of  ill  results  have  been  falsified ;  that  its  effects  on 
the  profession  and  practice  of  law  have  been  negligible,  and  that 
it  is  now  regarded  with  indifference  and  as  the  normal  and  natural 
thing  by  Bench,  Bar,  and  the  community  at  large. — JourtMl  of 
'Comparative  Legislation  and  International  Law. 


€9aai  ti  Jlntecesi 


Liability  op  Public  Officer  for  Act  op  Assistant, — In  State 
r.  Kolb,  (Ala.)  78  So.  817,  reported  and  extensively  annotated 
in  1  A.  L.  R.  218,  it  was  held  that  neither  a  public  officer  nor 
his  bondsman  is,  in  the  absence  of  a  statute  imposing  liability,  or 
of  negligence  on  his  part  in  appointing  or  supervising  an  assist- 
ant, liable  for  the  default  or  misfeasance  of  an  assistant  appointed 
by  him  under  statutory  authority.  The  court  stated  the  general 
principles  applicable  to  such  a  case  as  follows:  'The  general 
proposition  that  an  officer  is  not  liable  for  the  defaults  and  mis- 
feasances of  his  clerks  or  assistants,  even  though  they  are  ap- 
pointed by  him  and  are  under  his  control,  in  the  absence  of 
allegation  and  proof  that  the  officer  was  negligent  or  at  fault 
in  failing  to  exercise  proper  care  and  prudence  in  selecting  the 
assistant  or  clerk,  or  in  failing  to  properly  supervise  and  super- 
intend the  acts  and  services  of  such  employee  in  the  work  for 
which  he  was  so  selected,  the  doing  or  failure  to  do  which  caused 
the  loss  or  injury  or  damage,  is  well  settled.  In  such  cases,  in 
the  absence  of  a  special  statute  or  law  to  the  contrary,  the  as- 
sistant or  clerk,  and  his  bondsmen,  if  any  he  have,  are  liable, 
but  not  the  officer  or  his  bondsmen.  This  has  been  repeatedly 
decided  by  this  and  most  other  courts.  See  the  case  of  Raisler 
r.  Oliver,  97  Ala.  710,  38  Am.  St.  Rep.  213,  12  So.  238,  where 
the  authorities  are  collected  and  cited,  and  31  Cyc.  980-984,  and 
note,  also  collecting  the  authorities.  Of  course,  for  this  rule  to 
apply,  the  law  must  authorize  the  appointment  of  such  clerk  or 
assistant,  so  that  by  virtue  of  the  law  and  of  the  appointment 
the  clerk  or  assistant  became  in  a  sense  an  officer  himself.  If 
the  superior  officer,  on  his  own  account  and  without  authority 
of  law,  should  appoint  or  employ  such  aid,  the  former  would  be 
liable,  the  doctrine  of  respondeat  superior  applying." 

Validity  op  Legislation  Dibected  Against  Criminal  Syn- 
dicalism.—In  State  V.  Moilen  (Min.)  167  N.  W.  345,  reported 
and  annotated  in  1  A.  L.  R.  331,  it  was  held  that  the  Minnesota 
statute  (Laws  1917,  ch.  215)  declaring  and  defining  the  crime  of 
eriminal  syndicalism,  and  prohibiting  the  advocacy  or  teaching 
of  sabotage  or  other  methods  of  terrorism  as  a  means  of  accom- 
plishing industrial  or  political  ends,  was  not  obnoxious  to  either 
the  state  or  Federal  constitution,  and  no  rights  thereby  secured 
or  protected  were  in  any  way  impaired  or  abridged.  Said  the 
eonrt  inter  alia:  "The  contention  that  the  statute  violates  rights 
granted  and  secured  by  the  Federal  Constitution  is  without  special 
merit.     The  design  and  purpose  of  the  legislature  in  the  enact- 


ment of  the  statute  was  the  suppression  of  what  was  deemed 
by  the  lawmakers  a  growing  menace  to  law  and  ordw  in  the  state, 
arising  from  the  practice  of  sabotage  and  other  unlawful  methods 
of  terrorism,  employed  by  certain  laborers  in  furtherance  of 
industrial  ends  and  in  adjustment  of  alleged  grievances  against 
employers.  The  facts  surrounding  the  practice  of  sabotage,  and 
like  in  terrorem  methods  of  self -ad  judication  of  alleged  wrongs, 
are  matters  of  common  knowledge  and  general  public  notoriety, 
of  which  the  courts  will  take  notice.  That  they  are  unlawful, 
and  within  the  restrictive  power  of  the  legislature,  is  clear. 
Sabotage,  as  practiced  by  those  advocating  it  as  an  appropriate 
and  proper  method  of  adjusting  labor  troubles,  unbraces,  among 
other  lesser  offensive  acts,  the  wilful  and  intentional  injury  to  or 
destruction  of  the  property  of  the  employer,  in  retaliation  for 
his  failure  or  refusal  to  comply  with  wage  or  other  kindred  labor 
demands.  It  amounts  to  malicious  mischief,  and  is  a  crime  at 
common  law  as  well  as  by  statute.  The  methods  of  terrorism 
referred  to  in  the  statute  have  close  relation  to  sabotage,  and  are 
practiced  for  the  purpose  of  intimidation,  and  to  coerce  em- 
ployers into  a  compliance  with  labor  demands.  Methods  of  that 
sort  are  equally  unlawful  and  open  to  legislative  condemnation. 
It  is  the  exclusive  province  of  the  legislature  to  declare  what 
acts,  deemed  by  the  lawmakers  inimical  to  the  public  welfare, 
shall  constitute  a  crime,  to  prohibit  the  same,  and  impose  ap- 
propriate penalties  for  a  violation  thereof.  With  the  wisdom 
and  propriety  thereof,  the  courts  are  not  concerned.  State  v, 
Shevlin-Carpenter  Co.  99  Minn.  158,  108  N.  W.  935,  9  Ann.  Cas. 
634;  Clark  ft  M.  Crimes,  %  41.  Judicial  consideration  of  enact- 
ments of  the  kind  is  limited  to  the  inquiry  whether  the  consti- 
tutional rights  of  the  citizen  have  been  invaded  or  violated.  If 
such  rights  be  in  no  wise  infringed  or  abridged,  the  statute 
must  stand,  however  harsh  it  may  seem  to  those  who  run  counter 
to  its  commands.  It  requires  no  argument  to  demonstrate  that 
the  subject  matter  of  this  statute  was  and  is  within  legislative 
cognizance,  vesting  in  that  body  the  clear  right  to  prohibit  the 
advocacy  or  teaching  of  the  iniquitous  and  unlawful  doctrines 
which  it  condemns." 

Refusal  of  Naturalization  for  Violation  of  Law. — In 
United  States  v.  Gerstein,  284  111.  174,  119  N.  E.  922,  reported 
and  annotated  in  1  A.  L.  R.  318,  it  was  held  that  a  saloon  keeper 
who  had  habitually  viohited  the  Sunday  Closing  Law  of  Illinois 
would  be  deprived  of  naturalization,  although  the  law  was  not 
enforced  and  it  was  necessary  to  keep  his  place  of  business  open 
in  order  to  retain  his  trade.  The  court  said:  "The  requirement 
of  the  Federal  statute  is  that  an  alien  applying  for  admission 
to  citizenship  shall  show  that,  for  five  years  previous,  he  'has 
behaved  as  a  man  of  good  moral  character,  and  well  disposed 
to  the  good  order  and  happiness'  of  the  country.  How  can  it 
be  said  that  appellee  placed  himself  within  these  requirements, 
when  it  is  admitted  that,  for  a  period  of  several  years,  he  had 
knowingly  violated  the  law,  and  had  only  ceased  doing  so  three 
months  before  filing  his  petition,  when  notified  the  public  au- 
thorities would  enforce  the  law  thereafter  f  It  is  immaterial 
that  a  large  public  sentiment  did  not  favor  obeying  the  law.  It 
was  enacted  by  the  legislature,  by  virtue  of  its  constitutional 
powers,  and  whether  it  was  approved  by  public  sentiment  as 
a  good  law,  or  whether  it  was  considered  a  bad  law,  affords  no 
criterion  for  determination  by  citizens  and  residents  whether  it 
should  be  obeyed.  Whatever  may  influence  persons  to  whom 
a  law  applies  to  violate  and  disregard  it,  courts  are  bound  to 
enforce  a  valid  law,  though  the  law  be  disapproved  by  public 
sentiment.  It  must  be  apparent  to  everyone  that  the  binding 
force  and  effect  of  a  law,  and  the  duty  of  persons  to  obey  it  and 
of  courts  to  enforce  it,  cannot  be  made  to  depend  upon  the 
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public  sentiment  as  to  its  wisdom  or  unwisdom,  or  on  the 
opinion  of  a  court  whether  it  is  a  good  or  bad  law.  If  it  is  a 
law,  persons  are  bound  to  obey  it  and  courts  to  enforce  it.  If 
public  opinion  disapproves,  the  legislature  may  be  applied  to  to 
repeal  it,  but,  until  repealed,  it  is  binding  on  the  people,  and 
must  be  obeyed.  That  public  officers  charged  with  enforcement 
of  the  law  do  not  do  so  cannot  change  the  effect  upon  the  moral 
character  of  a  man  who  wilfully  and  habitually  violates  it.  Aliens 
asking  admission  to  citizenship  in  the  United  States  are  asking 
a  favor — the  greatest  within  the  gift  of  the  government.  It 
ought  to  be  appreciated  by  the  recipient,  and  Congress  has 
thought  wise  to  prescribe  certain  qualifications,  which  must  be 
possessed  by  the  applicant  for  the  priceless  boon  of  citizen  of 
the  United  States  of  America.  It  is  required  the  applicant  shall 
be  worthy  of  the  great  privilege  of  citizenship,  and  one  of  the 
elements  required  to  show  worthiness  is  that  he  has  been,  for 
five  years,  a  man  of  good  moral  character,  and  well  disposed 
to  the  good  order  and  happiness  of  the  country.  ...  It  should 
be  understood  that  admission  of  aliens  t^  the  blessings  of  citizen- 
ship in  this  country  is  not  a  mere  matter  of  form,  but  that  the 
great  privilege,  with  all  the  benefits  that  flow  from  it,  will  be 
conferred  only  on  those  who  show  themselves  to  possess  the 
qualifications  required  by  our  naturalization  laws." 

Liability  of  Municipality  for  Sickness  Due  to  Condition 
OF  Street. — ^Illness  of  an  abutting  owner,  caused  by  a  munici- 
pality's permitting  water  to  pond  in  a  highway,  is  not  within 
the  statute  giving  a  right  of  action  to  any  person  who  shall 
receive  bodily  injury  or  damage  in  his  person  or  property  through 
a  defect  in  the  street.  It  was  so  held  in  Triplett  v,  Columbia, 
(S.  Car.)  96  S.  E.  675,  reported  and  annotated  in  1  A.  L.  R. 
349,  wherein  the  court  said:  "Where  an  individual  has  suffered 
injury  as  the  result  of  a  wrong  done,  natural  justice  calls  for 
some  remedy,  and  the  courts  have  ever  been  alert  to  provide  one; 
hence  the  boast  of  the  law,  which  is  often  pressed  upon  the 
attention  of  courts,  that  for  every  wrong  there  is  a  remedy. 
But  there  is  another  axiom  of  practical  wisdom  equally  important 
to  be  observed — hard  cases  make  bad  law.  Not  infrequently 
the  hardship  of  a  particular  case  leads  to  the  strained,  if  not 
incoi^ect,  application  of  sound  principles  to  fit  the  facts,  so  as 
to  afford  a  remedy;  and  when  the  same  principles  are  invoked 
in  similar  cases,  it  is  discovered  that  they  lead  to  results  that 
are  exceedingly  inconvenient,  if  not  so  illogical  that  they  cannot 
be  justified  on  settled  principles  of  legal  liability.  And  the  con- 
sequence is  that  the  previous  decision  must  be  distinguished, 
modified,  or  overruled.  The  courts  are  not  invested  with  the 
power  to  make  laws.  They  should  and  do  keep  pace  with  the 
progress  and  development  of  society  by  the  application  of  set- 
tled principles  to  new  relations  and  conditions,  but  in  doing  this 
the  point  is  sometimes  reached  when  the  power  of  the  court  ends 
and  the  duty  of  the  legislator  begins.  If  the  plaintiff,  who  has 
been  injured  by  disease,  superinduced  by  the  negligence  of  de- 
fendant, can  maintain  her  action  for  damages,  why  may  not 
every  other  member  of  the  family,  or  of  the  community,  or, 
indeed,  of  the  entire  city,  who  has  suffered  a  like  injury  from 
a  like  cause,  maintain  such  an  action?  The  fact  that  the  excit- 
ing cause  of  the  disease  was  in  a  street,  and  the  result  of  negli- 
gence in  failing  to  keep  it  in  proper  repair,  is  an  immaterial 
incident.  The  consequences  would  have  been  the  same  if  the 
nuisance  has  been  created  or  allowed  to  exist  on  a  private  lot. 
Upon  what  principle  could  the  court  justify  the  allowance  of 
the  action  in  one  case  and  deny  it  in  the  other?  A  moment's 
refiection  will  disclose  innumerable  evils  that  would  result  from 
the  allowance  of  such  an  action.  Municipalities,  the  agencies  of 
government,  would  become  liable  for  epidemics  of  typhoid  fever 


and  other  diseases  caused,  actually  or  supposedly,  by  negligence 
in  water  supplied  to  the  people,  the  disposition  of  sewerage  and 
refuse  matter,  and  on  other , grounds  which  will  readily  be  sug- 
gested. The  floodgates  of  litigation  would  be  thrown  wide  opoi, 
and  the  funds  that  are  raised  by  taxation  for  public  improve- 
ments would  be  dissipated  in  tort  suits.  Such  liability  could  not 
be  sustained  under  the  principles  of  the  common  law;  and  it  is 
perfectly  clear  that  it  was  never  contemplated  by  the  legislature 
in  the  enactment  of  i  3053." 

Considering  Fraction  of  Day  in  Computing  Per  Diek  Com- 
pensation OF  Public  Officer.— In  State  ex  rel.  Greb  v.  Hum^ 
(Wash.)  172  Pac.  1147,  reported  and  annotated  in  1  A.  L.  R. 
274,  it  was  held  that  under  a  statute  fixing  a  per  diem  compen- 
sation for  every  day  that  an  official  court  reporter  is  in  actual 
attendance  upon  the  court,  he  is  entitled  to  the  compensation 
named  for  every  day  on  which  he  performs  substantial  service, 
although  the  time  actually  consumed  is  merely  a  fraction  of  the 
day.  The  court  said:  ^'If  the  official  reporter  is  only  in  attend- 
ance a  portion  of  the  day,  shall  his  per  diem,  fixed  by  the  statute, 
be  split  or  prorated?  In  this  state  there  is  no  statute  which 
fixes  the  length  of  time  that  the  court  shall  be  in  session  each 
day.  The  session  of  the  court  may  consist  of  any  number  of 
hours,  within  the  limit  of  twenty-four,  between  two  successive 
midnights.  In  Smith  v.  Jefferson  County,  10  Colo.  17,  13  Pac 
917,  the  supreme  court  of  Colorado  had  before  it  a  statute  which 
provided  for  the  compensation  of  the  county  superintendent  of 
schools  as  follows:  HP^or  the  time  necessarily  spent  in  the  dis- 
charge of  his  duty  he  shall  receive  five  dollars  per  day.  .  .  .' 
The  question  there  was:  Under  this  statute,  what  would  consti- 
tute a  day's  service  for  the  superintendent?.  Answering  this 
question  it  was  said:  'We  answer,  the  law  does  not  recognize 
fractions  of  days ;  and,  when  it  provides  a  per  diem  compensation 
for  the  time  necessarily  devoted  to  the  duties  of  an  office,  the 
officer  is  entitled  to  this  daily  compensation  for  each  day  on  which 
it  becomes  necessary  for  him  to  perform  any  substantial  official 
service,  if  he  does  perform  the  same,  regardless  of  the  time  oc- 
cupied in  its  performance.'  In  White  v.  Dallas  County,  87  Iowa 
563,  54  N.  W.  368,  the  supreme  court  of  the  state  of  Iowa  con- 
strued a  statute  which  fixed  the  ccnnpensation  of  commissioners 
of  insanity  'at  the  rate  of  $3  per  day,  each,  for  all  the  time 
actually  employed  in  the  duties  of  their  office.'  It  was  there  held 
that  the  commissioners,  when  employed  in  the  duties  of  their 
office  on  a  given  day,  were  each  entitled  to  $3  per  diem,  fixed 
by  the  statute,  regardless  of  the  number  of  hours  of  such  em- 
ployment on  a  particular  day.  See  also  Mcintosh  County  v. 
Whitaker— Okla.— 158  Pac.  1136,  and  Robinson  v,  Dunn,  77  Cal. 
473,  11  Am.  St.  Rep.  297,  19  Pac.  878.  Other  authorities  might 
be  cited,  but  it  is  useless  to  multiply  citations,  where  all  of  the 
authorities,  as  far  as  we  are  advised,  support  the  view  that, 
where  the  statute  fixes  an  officer's  compensation  at  a  certain  sum 
per  day,  such  officer,  performing  any  substantial  service  on  a 
particular  day,  has  a  right  to  the  per  diem  for  that  day.  In 
the  present  case  we  think  that,  under  the  statute,  the  official 
court  reporter  is  entitled  to  the  per  diem  named  in  the  statute, 
for  every  day  that  he  is  directed  by  the  presiding  judge  to  be 
in  attendance  upon  the  court,  and  he  is,  in  fact,  in  attendance, 
regardless  of  the  period  of  time  which  such  attendance  for  a 
particular  day  may  cover.  In  fixing  salaries  and  fees  for  the 
performance  of  public  services  at  so  much  per  day  the  law  does 
not  consider  fractions  of  such  day.'' 

Y.  M.  C.  A.  AS  Subject  to  Licsinse  Tax  for  Conducting 
Restaurant. — It  seems  that  a  constitutional  provision  exempt- 
ing public  charitable  institutions  from  taxation  applies  to  exempt 
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a  Young  Men's  Christian  Assoeiation  from  payment  of  a  license 
fee  for  maintaining  a  restaurant  in  its  building,  for  the  aceom* 
modation  of  members  and  those  occupying  rooms  in  the  building. 
See  Corbin  Y.  M.  C.  A.  v.  Commonwealth,  181  Ky.  384,  205 
S.  W.  388,  reported  and  annotated  in  1  A.  L.  R.  264,  wherein 
the  court  said:  ^'Whatever  may  be  the  extent  of  the  exemption 
accorded  to  Young  Men's  Christian  Associations  in  other  juris- 
dictions .  .  .  the  exemption  granted  to  such  institutions  of  purely 
public  charity,  under  the  peculiar  verbiage  of  our  constitu- 
tional provision,  includes  everything  that  is  embraced  by  the 
word  'institution;'  and  this  we  are  convinced  includes  not  only 
their  property,  but  also  necessarily  all  of  their  activities  which 
are  consistent  with  the  furtherance  of  the  purposes  for  which 
they  were  organized.  It  therefore  results  that  our  present  inquiry 
is  narrowed  to  the  determination  of  whether  or  not  the  operation 
of  a  restaurant  by  a  local  branch  of  the  Young  Men's  Christian 
Assoeiation  in  its  building,  which  contains  some  ninety-odd  sleep- 
ing rooms,  for  the  accommodation  and  entertainment,  not  only  of 
its  members,  but  of  whoever  may  apply,  is  consistent  with  the  pur- 
poses and  legitimate  activities  of  such  organization,  and  reason- 
ably tends  toward  the  attainment  of  its  charitable  aims.  The 
fact  that  for  the  meals,  lunches  and  soft  drinks  that  are  served 
in  the  restaurant  charges  are  made,  to  both  members  and  non- 
tbembers  of  the  organization,  although  the  charges  to  the  latter 
are  possibly  slightly  in  excess  of  those  to  the  former,  but  without 
profit,  merely  emphasizes  the  purely  public  character  of  this 
branch  of  the  service,  and  does  not,  in  any  wise,  alter  its  char- 
itable quality,  as  has  been  frequently  decided  in  this  and  other 
states.  If  such  institutions  as  this  are  liable  to  the  payment  of 
the  license  tax  for  operating  a  restaurant,  then  they  are  also. 
liable,  under  the  same  section  of  our  statutes,  for  maintaining 
bowling  aUeys,  billiard  rooms,  and  sleeping  rooms,  if  more  than 
twenty-five  rooms  are  provided.  It  is  a  significant  fact  that  no 
ease  is  found  from  this  or  any  other  court  where  an  attempt 
has  been  made  to  enforce  the  collection  of  any  such  fee  against 
such  an  institution,  although  it  is  a  matter  of  common  knowledge 
that  such  institutions  frequently,  if  not  usually,  provide  billiard 
rooms,  bowling  aUeys,  and  other  forms  of  recreation  and  amuse- 
ment, in  addition  to  a  gymnasium,  and  that,  in  their  'endeavor 
to  seek  out  young  men  and  bring  them  under  moral  and  religious 
influences,'  it  has  of  late  years  become  almost  a  universal  prac- 
tice to  provide  sleeping  apartments  for  members,  and  nonmem- 
bers  as  well,  which  practice,  under  f  4224  of  our  statutes,  and 
similar  statutes  of  other  states,  would  render  them  liable  for  a 
hotel  license  fee,  unless  they  are  exempt  under  a  constitutional 
provision  such  as  we  are  considering.  Yet,  so  far  as  we  are  in- 
formed, no  attempt  has  ever  been  made  to  collect  such  a  fee  from 
such  an  organization.  .  .  .  We  are  quite  unwilling  to  hold  that 
the  operation  of  a  restaurant  in  connection  with  the  Young  Men's 
Christian  Association  building  is  an  activity  inconsistent  with  the 
purposes  and  objects  of  this  organization." 


titled  ''The  Modem  Law  of  Evidence."  The  abridgment  was  par- 
tially done  by  the  late  DeWitt  C.  Moore  of  the  New  York  Bar, 
and  upon  his  death  it  was  revised  and  completed  by  Arthur  W. 
Blakemore,  of  the  Bostoft  Bar. 

The  reason  for  the  book  is  that  the  active  practitioner  is 
required  very  frequently  to  refer  quickly  to  definite,  clearly  ex- 
pressed rules  of  evidence,  and  for  this  purpose  needs  the  rules 
themselves,  with  citation  of  leading  authorities,  but  without 
elaborate  discussion  or  extended  illustrative  matter. 

The  editors  have  made  the  abridgment  with  the  above  stated 
purpose  always  in  mind,  and  the  result  of  their  labors  warrants 
the  belief  that  it  will  be  found  to  be  a  very  useful  book  for  ready 
reference,  but  in  nowise  calculated  to  displace,  for  a  thorough 
examination  of  the  rules  of  evidence,  the  work  on  which  it  is 
based. 

Wit,  Wisdom  and  Philosophy.    Selected  and  arranged  by  Fred  C. 
Mullinix.    St.  Loui%  Mo. :  Nixon-Jones  Printing  Co.    1918. 

The  preface  to  this  .volume  tells  us  that  it  is  composed  almost 
entirely  of  data  selected  from  legal  opinions  written  by  Henry 
Lamm,  who  was  first  Associate  and  then  Chief  Justice  of  the 
Supreme  Court  of  Missouri,  commencing  his  term  of  office  in 
1905,  and  leaving  the  bench  in  1916,  at  which  time  he  resigned 
and  ran  for  the  office  of  Governor  of  Missouri,  for  which  office 
he  was  defeated  by  a  very  small  majority.  Judge  Lamm  has 
been  the  humorist  of  the  bench  for  many  years,  and  extracts  from 
his  opinions  have  been  widely  quoted.  In  the  small  volume  before 
us  is  gathered  perhaps  the  best  of  his  judicial  utterances  of  an 
amusing  nature.  It  can  be  recommended  to  the  public  generally 
for  entertainment. 


^m  flimks 

Handbook  on  the  Law  of  Evidence.  Based  upon  Chamber- 
layne's  Modem  Law  of  Evidence  and  edited  by  Arthur  W. 
Blakemore  and  DeWitt  C.  Moore.  Albany,  N.  Y.:  Matthew 
Bender  &  Company.    1919. 

This  handbook  so  called  is  made  up  of  a  concise  statement  of 
the  roles  of  evidence  in  civil  and  criminal  trials  based  upon  the 
five  volume  work  on  evidence  of  Charles  F.  Chamberlayne  en- 


2f elta  df  tl^  ^ttttesstmt 

The  Savannah  Bar  Association  has  had  under  consideration 
at  its  recent  meetings  the  subject  of  fees  in  title  work. 

Th£  Law  Asbogiation  of  the  Univebsity  of  South  Cabouna 
is  holding  a  series  of  smokers  to  honor  distinguished  jurists  and 
lawyers. 

Death  of  Kentucky  Lawyer. — Judge  James  B.  Wilhoit  of 
Ashland,  Kentucky,  is  dead.  He  was  a  prominent  member  of 
the  Kentucky  bar  for  forty  years. 

Former  Ohio  Jurist  Dead.— John  Hardy  Doyle,  former  judge 
of  the  Ohio  Supreme  Court,  and  a  resident  of  Toledo,  died  in 
Florida  at  the  age  of  seventy-five. 

The  Woman's  Bar  AssoaATiON  of  Ilunois  met  recently  in 
Chicago.  One  of  the  speakers,  Catherine  W.  McCullough,  spoke 
on  "New  Work  for  Women  Lawyers." 

Rhode  Island  Has  New  Supreme  Cqurt  Judge. — Judge 
Elmer  J.  Bathbun  of  the  Rhode  Island  Superior  Court  has  been 
elevated  to  the  Supreme  Court  of  that  state. 

Washington^  D.  C,  Lawyer  Dead. — Samuel  Maddoz  of 
Washington,  D.  C,  a  former  president  of  the  District  of  Co- 
lumbia Bar  Association,  died  in  that  city  on  April  1. 

Change  in  California  Judiciary.— Judge  M.  C.  Sloss  of  the 
California  Supreme  Court  has  resigned  and  his  place  has  been 
filled  by  the  appointment  of  Hon.  Warren  Olney,  Jr. 
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Iowa  Jurist  Dead. — Judge  Charles  Norton  Hunt  of  Iowa  was 
killed  recently  while  attempting  to  board  a  troop  train.  He  was 
a  territorial  judge  in  North  Dakota  at  one  time. 

Illinois  Bar  Association.— The  annual  meeting  of  the 
Illinois  Bar  Association  will  be  held  at  Decatur,  May  28-29.  Wil- 
liam M.  Provine  of  Taylorville  is  the  president  of  the  associa- 
tion. 

Kansas  City  Bab  Association. — This  association  was  recently 
addressed  by  Edward  J.  White,  general  solicitor  of  the  Missouri 
Pacific  Railroad,  on  the  subject  of  the  proposed  league  of  nations. 

Appointment  op  New  Judge  in  Indiana. — Governor  Goodrich 
of  Indiana  has  appointed  Fred  A.  Heuring  of  Rockport  judge 
of  the  recently  created  circuit  court  of  Spencer  and  Perry 
counties. 

New  Pardon  Attorney  in  West  Virginla. — Governor  Corn- 
well  of  West  Virginia  has  appointed  Harry  D.  Perkins  of  Par- 
kersburg,  W.  Va.,  pardon  clerk  in  place  of  James  E.  Cutlip,  who 
resigned  to  practice  law  at  Sutton. 

Counsel  of  Federal  Trade  Commission  Resigns. — John 
Walsh  of  Wisconsin,  first  chief  counsel  of  the  Federal  Trade 
Commission,  has  resigned  that  post  to  resume  the  private  practice 
of  law  in  Washington. 

The  American  Association  op  Law  Libraries  is  to  hold  its 
1919  meeting  at  Asbury  Park,  N.  J.,  June  23.  Mr.  Frederick 
C.  Hicks,  Law  Librarian  at  Columbia  University,  is  the  chairman 
of  the  program  committee. 

Los  Angeles  Bar  Association. — ^At  the  annual  meeting  of  the 
Los  Angeles  Bar  Association  Henry  W.  O'Melveny  was  elected 
president.  The  keynote  of  several  important  addresses  was 
service  to  humanity. 

Death  op  Former  Justice  op  New  York  Supreme  Court. — 
Roger  A.  Pryor,  former  justice  of  the  New  York  Supreme  Court 
and  famous  as  a  soldier  in  the  Confederate  Army,  died  recently 
at  the  age  of  90.    He  was  born  in  Virginia. 

Woman  Named  Assistant  Prosecutor. — Miss  Florence  Allen 
of  Cleveland  has  been  appointed  assistant  prosecuting  attorney 
under  County  Prosecutor  Samuel  Doerfler,  She  is  the  first  woman 
to  hold  a  public  office  in  that  city. 

Banquet  Given  Newly  Appointed  Federal  Judge  op  Texas. — 
James  C.  Wilson,  newly  appointed  federal  judge  for  the  North- 
em  District  of  Texas,  was  recently  the  guest  of  the  Dallas  Bar 
Association  at  a  banquet  given  in  his  honor. 

General  Attorney  Named  por  Atchison,  Topeka  and  Santa 
Fe  Railroad.— Charles  H.  Woods,  formerly  of  Chillicothe,  Ohio, 
has  been  appointed  general  attorney  of  the  Atchison,  Topeka 
and  Santa  Fe  Railroad,  and  will  be  located  in  Chicago. 

Death  op  Former  Chiep  Justice  op  Supreme  Courts  op  New 
Mexico  and  Montana.— William  Vincent,  former  chief  justice 
of  the  Supreme  Courts  of  New  Mexico  and  Montana,  fell  dead  in 
his  law  offices  in  Chicago  recently.  He  was  bom  in  Wheeling, 
W.  Va. 

Demise  op  Illinois  Judge.— Judge  Monroe  C.  Crawford,  one 
of  the  best  known  men  of  Southern  Illinois,  is  dead  at  an  ad- 
vanced age.  For  over  thirty  years  he  was  a  county  judge,  and 
prior  thereto  he  was  on  the  circuit  bench  for  twelve  years. 

Peoru  Lawyers  Honor  Federal  Judge  Page. — United  States 
Circuit  Judge  Page  of  Peoria  was  given  a  farewell  banquet  by 


the  Peoria  Bar  Association  on  his  leaving  there  to  take  up  his 
work  on  the  bench,  to  which  he  was  recently  appointed. 

Woman's  Bar  Association  op  Missouri  Meet. — The  Woman's 
Bar  Association  of  Missouri  recently  gave  a  dinner  at  St.  Louis 
in  honor  of  the  lawyer  delegates  to  the  National  American 
Woman's  Suffrage  Association  convention  then  being  held  there. 

California  Bar  Association. — The  executive  committee  of  the 
California  Bar  Association  has  chosen  Los  Angeles  county  as  the 
place  of  holding  the  annual  meeting  of  the  association.  The  time 
of  holding  has  been  fixed  for  October  16,  17  and  18. 

Montgomery  Bar  AssoaATiON  Discusses  Fee  Bill. — The 
Montgomery,  Ala.,  Bar  Association  is  making  a  proposed  lawyers' 
fee  bill  the  subject  of  luncheon  talks.  The  proposed  bill  provides 
for  a  minimum  scale  of  charges  for  the  handling  of  legal  matters. 

Former  United  States  Judge  Dead.— John  F.  Phillips, 
former  judge  of  the  United  States  Court  for  the  Western  District 
of  Missouri,  died  recently  at  Hot  Springs,  Arkansas.  He  was 
at  one  time  a  law  partner  of  Senator  Vest  of  Missouri,  and  served 
two  terms  in  Congress. 

South  Dakota  Judioal  Changes. — Frank  Anderson  of 
Webster  has  been  appointed  judge  of  the  fifth  circuit  court,  sao* 
eeeding  Judge  Bouck,  deceased.  Melvin  J.  Staven  of  Britton  has 
been  appointed  to  fill  the  vacaney  caused  by  the  resignation  ot 
Judge  R.  D.  Gardner,  county  judge  of  Marshall  county. 

New  York  City  Bar  AssoaATiON  Committee  on  Interna- 
tional Law. — ^President  John  G,  Milbum  of  the  Association  of 
the  Bar  of  the  City  of  New  York  has  appointed  a  committee  of 
international  law  to  deal  with  questions  arising  in  connection  with 
conventions  or  treaties  between  the  United  States  and  foreign 
powers. 

Lord  Reading  Dined. — The  New  York  Bar  Association  recently 
gave  a  dinner  in  honor  of  Lord  Reading,  Lord  Chief  Justice  of 
England,  and  British  Ambassador  Extraordinary  and  Plenipo* 
tentiary  on  Special  Mission  and  High  Commissioner  to  the  United 
States.  The  dinner  was  due  to  the  fact  that  Lord  Reading  was 
about  to  resume  his  judicial  duties  in  England.  ■ 

Illinois  Judicial  Changes. — In  the  Fourth  Supreme  Court 
district  of  Illinois  Floyd  Thompson  of  Rock  Island  was  recently 
elected  to  succeed  Judge  Cooke,  who  resigned.  His  opponent  was 
George  H.  Wilson  of  Quincy.  The  vacancy  in  the  appellate  court 
bench  of  the  fourth  district  caused  by  the  death  of  James  C 
McBride  was  filled  by  the  appointment  of  James  C.  Eagleton  of 
Robinson. 

American  Bar  Association  Committee  to  Investigate 
Courts  Martial. — The  American  Bar  Association  has  appointed 
a  committee  of  five  members  to  investigate  the  status  of 
the  present  military  law  relating  to  courts  martial.  The  com- 
mittee is  headed  by  S.  S.  Gr^;ory  of  Chicago,  and  the  other 
members  are  William  P.  Bynum  of  Qreensboro,  N.  C. ;  Alexander 
Bruce  of  Minneapolis;  John  Hinkley  of  Baltimore,  and  Martin 
Conboy  of  New  York. 

New  Unfted  States  Attorneys. — ^D.  K  Simmons  has  been 
appointed  by  the  President  United  States  Attorney  for  the  South- 
ern District  of  Texas.  He  has  been  filling  that  office  under  a  tem- 
porary designation  by  Judge  Hutchinson  since  the  resignation  of 
John  E.  Greene,  Jr.,  early  in  March.  Henry  Mooney  has  been 
given  a  recess  appointment  as  United  States  Attorney  for  the 
Eastern  District  of  Louisiana,  succeeding  Joseph  W,  Mont- 
gomery. Walter  Henley  becomes  United  States  Attorney  for  the 
Eastern  District  of  Missouri,  succeeding  Arthur  L.  Oliver. 
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"Delivery  as  Required/' — In  the  case  of  Jones  v.  Gtibbons 
(8  Ex.  920),  decided  as  long  ago  as  1853,  the  buyer  sued  the 
Seller  for  not  delivering  iron  under  a  contract,  whereby  the  iron 
was  "to  be  delivered  as  required."  The  seller  pleaded  that  the 
buyer  did  not  within  a  reasonable  time  request  the  seller  to 
deliver  the  iron.  This  plea  was  held  to  be  bad,  as  the  seller 
was  bound  to  inquire  of  the  buyer  whether  he  would  have  the 
iron  before  lie  could  rescind  the  contract  on  the  ground  that  he 
was  not  within  a  reasonable  time  required  to  deliver  it.  In  the 
recent  case  of  Pearl  Mill  Company  Limited  v.  Ivy  Tannery  Com- 
pany Ldmited  it  was  sought  to  apply  that  decision  to  a  very 
different  state  of  circumstances.  The  contract  provided  "de- 
livery as  requested,''  and  the  sellers  delivered  two-fifths  of  the 
goods  by  succes£ve  instalments  as  requested  within  a  reasonable 
space  of  time.  No  request  was  made  by  the  buyers  for  further 
deliveries,  and  no  further  deliveries  were  made  by  the  sellers 
for  nearly  three  years,  when  the  buyers  requested  the  delivery  of 
the  balance  of  the  goods.  The  sellers  replied  that  the  contract 
had  expired  more  than  a  year  previously.  The  Divisional  Court 
(Mr.  Justice  Rowlatt  and  Mr.  Justice  McCardie)  upheld  this  con- 
tention of  the  sellers,  and  held  that  the  contract  had  been  aban- 
doned, and,  further,  that  the  buyers  were  estopped  from  denying 
that  the  contract  had  terminated.  The  distinction  between  this 
case  and  Jones  v.  Gibbons  (sup.)  is  obvious.  Assume,  for  ex- 
ample, that  in  any  particular  contract  "delivery  as  required" 
three  months  would  be  a  reasonable  time  within  which  to  require 
a  delivery.  Immediately  the  three  months  has  expired  the  seller 
is  not  entitled  to  cancel  the  contract  without  notice  to  the  buyer. 
That  is  Jones  v.  Gibbons.  But  when,  as  in  the  present  case,  an 
Inordinate  time  has  passed  since  a  request  for  delivery,  the  seller 
is  primH  facie  entitled  to  cancel  the  contract  on  the  ground  that 
the  buyer  has  abandoned  the  contract.  A  buyer  would  not,  for 
example,  be  entitled  to  sit  on  the  fence  for  several  years  and 
then  to  insist  on  the  contract  being  performed,  if  after  that  lapse 
of  time  it  appeared  that  its  performance  would  benefit  him. 

Secret  Trials. — Subject  to  a  general  power  of  the  court  to 
exclude  the  public  where  the  interests  of  justice  require  it,  it 
is  an  axiom  of  English  law  that  the  administration  of  justice 
should  be  open  to  the  whole  world.  Ten  years  ago  the  legis- 
lature introduced  in  the  Incest  Act  1908  the  anomalous  section 
directing  that  all  proceedings  under  that  Act  should  be  held  in 
eamer&.  Considerable  interest,  therefore,  is  attached  to  the  recent 
statement  of  Mr.  Justice  Darling  at  the  Central  Criminal  Court 
that,  after  hearing  a  great  many  of  these  cases,  he  is  of  opinion 
that  more  harm  than  good  had  been  done  by  hearing  them  in 
eamera.  The  offense  is  far  from  uncommon,  and  the  fact  that 
trials  and  sentences  for  it  are  never  allowed  to  be  reported 
leaves  most  people  in  ignorance  of  the  statute.  "Many  in  the 
course  of  proceedings  before  me,"  said  the  learned  judge,  "have 
protested  that  they  did  not  know  they  had  committed  a  crime." 
Unless,  therefore,  there  are  reasons  of  great  weight  against  it, 
people  should  have  the  means  of  knowledge  which  a  thai  in  open 
eourt  affords.  There  are  various  classes  of  cases  where  the  in- 
terests of  justice  require  the  exclusion  of  the  public  from  the 
hearing.  Examples  of  such  cases  are  suits  affecting  wards, 
lunacy  proceedings,  and  cases  involving  trade  secrets,  where 
secrecy  is  of  the  essence  of  the  cause.  A  recent  instance  is  pro- 
vided by  the  case  of  Rex  v.  Governor  of  Lewes  Prison ;  Ex  parte 
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Doyle  (116  L.  T.  Rep.  407;  (1917)  2  K.  B.  254),  where  a  court- 
martial,  sitting  in  the  midst  of  the  Irish  rebellion,  was  held  to 
be  justified  in  trying  a  rebel  behind  closed  doors.  But  it  is  a 
very  different  proposition  to  exclude  the  public  from  court  in 
cases  of  incest,  a  step  apparently  taken  in  the  interests  of  public 
decency.  As  Mr.  Justice  Darling  pointed  out,  cases  of  incest 
are  no  more  indecent  in  their  details  than  any  other  case  as  to 
carnal  knowledge  of  women.  Moreover,  in  indecent  cases  the  court 
has  power  under  the  Children  Act  1908,  s.  114,  to  clear  the  court 
while  a  child  or  young  person  is  giving  evidence,  though  in  this 
instance  the  Legislature  has  expressly  provided  against  the  ex- 
clusion of  bona  fide  representatives  of  the  Press.  This  anomaly 
in  the  Incest  Act  is  contrary  to  the  principles  of  English  law 
(see  Scott  v.  Scott,  109  L.  T.  Rep.  1;  (1913)  A.  C.  417),  and, 
having  worked  badly  in  practice,  there  seems  to  be  no  reason 
why  it  should  not  be  repealed. 

Teaching  Law  to  Boys  at  School.— In  an  address  recently 
delivered  to  the  boys  of  his  old  school  at  Bangor,  Mr.  Justice 
Atkin  returned  to  a  subject  which  he  has  broached  on  previous 
occasions — ^namely,  the  advisability  and  practicability  of  teaching 
boys  at  school  at  least  a  modicum  of  law.  As  he  pointed  out, 
law,  in  spite  of  the  opinion  of  many  people,  is  quite  a  rational 
subject,  and  it  is  almost  impossible  to  get  a  true  view  of  English 
history  without  some  knowledge  of  law.  In  a  familiar  passage 
in  his  celebrated  speech  on  American  taxation  Burke  spoke  of 
law  as  "one  of  the  first  and  noblest  of  human  sciences;  a  science 
which  does  more  to  quicken  and  invigorate  the  understanding 
than  all  the  other  kinds  of  learning  put  together";  and  it  was 
Lord  Bramwell,  we  believe,  who  was  accustomed  to  repudiate 
with  some  vehemence  the  prevalent  notion  that  law  is  dry  and 
uninteresting.  In  England,  it  is  true,  where  a  knowledge  of  the 
law  is  to  be  gathered  from  varied  and  scattered  sources — legis- 
lation, decisions,  customs,  text-writers — the  difficulty  of  teaching 
law  to  younger  students  is  considerably  greater  than  in  those 
countries  where  there  are  codes,  as,  for  example,  in  France. 
Napoleon  realized  that  his  legal  reforms  would  be  his  most  en- 
during title  to  remembrance.  At  St.  Helena  he  wrote :  ''My  true 
glory  is  not  in  having  won  forty  battles;  Waterloo  will  blot  out 
the  memory  of  those  victories.  But  nothing  can  blot  out  my 
Civil  Code.  That  will  live  eternally."  But  not  merely  was  the 
Code  Napol^n  an  immense  boon  from  the  purely  professional 
point  of  view,  it  has,  as  Mr.  H.  A.  L.  Fisher  points  out  in  his 
article  in  the  Cambridge  Modem  History,  ''diffused  the  knowledge 
of  law  and  made  it  comparatively  easy  for  the  ordinary  French- 
man to  become  acquainted  with  the  leading  principles  which 
govern  the  law  of  his  own  country."  But  while  the  task  of  the 
teacher  of  law  in  an  English  school  may  not  be  so  easy  as  is 
that  of  his  French  confrere,  the  difficulty  is  by  no  means  in- 
superable. The  elements  of  the  law  of  contracts,  for  instance, 
might  well  be  made  the  subject  of  study  by  the  higher  forms 
in  boys'  schools.  It  could  be  made  highly  interesting,  and  it 
might  well  prove  extremely  valuable  to  the  students  in  their  after 
careers  in  business.  It  will  be  interesting  to  learn  whether  Mr. 
Justice  Atkin's  counsel  bears  fruit  in  his  old  school  and  in  others 
throughout  the  country. 

A  Collier's  "Average  Weekly  Earnings." — The  decisions  of 
the  Court  of  Appeal  in  the  two  recent  cases  of  Wild  v,  Jolm 
Brown  &  Co.  Limited  and  Jones  v.  International  Anthracite  Col- 
lieries Company  are  of  exceptional  interest  to  workmen  who  are 
employed  in  coal  mines.  The  computation  of  their  "average 
weekly  earnings"  is  essential  for  the  purpose  of  ascertaining 
the  rate  of  weekly  payment  payable  to  them  by  way  of  com- 
pensation in  the  event  of  their  sustaining  "personal  injury  by 
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accident  arisiiig  out  of  and  in  the  coarse  of"  their  employment, 
within  the  meaning  of  section  1  of  the  Woi^men's  Compensation 
Act  1906  (6  Edw.  7,  c.  58)  or  to  their  dependents  if  the  injury 
results  in  death.  In  the  first  of  these  eases,  the  question  was 
whether  in  computing  the  ''average  weekly  earnings"  of  a  col- 
lier, his  wages  merely  as  such  were  to  be  taken  into  account,  or 
whether  through  his  acting  as  a  delegate  and  as  an  inspector,  he 
had  entered  into  ''concurrent  contracts  of  service  with  two  or 
more  employers  under  which  he  worked  at  one  time  for  one  such 
employer  and  at  another  time  for  another  such  employer."  If 
that  were  so,  his  "average  weekly  earnings"  would  have  to  be 
computed  by  reference  to  his  earnings  in  all  three  occupations, 
because  of  the  provisions  of  sect.  2  (&)  of  the  first  schedule  to 
the  Act.  To  quote  the  words  of  the  sub-section,  "as  if  his  earn- 
ings under  all  such  contracts  were  earnings  in  the  employment 
of  the  employer  for  whom  he  was  working  at  the  time  of  the 
accident."  That  is  the  direction  to  be  observed  in  making  the 
necessary  computation.  But  the  Court  of  Appeal,  differing  from 
the  opinion  expressed  by  the  learned  County  Court  judge,  de- 
clined to  treat  receipts  by  the  collier  in  his  capacity  of  a  trade 
union  delegate  or  of  an  inspector  as  money  obtained  under  a 
"contract  of  service."  In  the  second  of  the  two  cases  referred  to, 
expenditure  on  blasting  powder  in  the  customary  course  of  a 
collier  formed  subject-matter  of  the  dispute  as  to  whether  "his 
average  weekly  earnings"  should  be  taken  at  one  figure  or  at 
another.  The  collier  being  provided  by  his  employers  with  the 
powder  required  for  blasting,  as  in  Shipp  v.  Frodingham  Iron 
and  Steel  Company  Limited  (108  L..T.  Rep.  55;  (1913)  1  K.  B. 
577),  the  learned  judge  of  the  Court  of  Appeal  considered  that 
the  decision  of  that  court  in  that  case  was  applicable,  it  being 
on  all  fours  with  the  present  case.  This  view  necessitated  that 
their  Lordships  slionld  give  the  go-by  to  the  decision  to  the 
contrary  effect  in  Scotland  in  M'Kee  v,  John  G.  Stein  and  Co. 
Limited  (1910,  S.  C.  38;  47  Sc.  L.  Rep.  39).  There  it  was  held 
that  a  deduction  from  fixed  wages  of  the  cost  of  explosives  does 
not  come  within  the  provision  of  section  2  (d)  of  the  first  schedule 
to  the  Act  of  1906,  as  to  a  sum  to  cover  "special  expenses"  which 
an  employer  has  been  accustomed  to  pay  to  a  workman  entailed 
on  him  by  the  nature  of  his  employment.  The  sum  so  paid  is  not 
to  be  reckoned  as  part  of  his  earnings,  according  to  the  sub- 
section. 

What  Propertt  Can  Be  Subject  op  Donatio  Mortis  Causa. — 
It  is  difficult  to  deduce  any  rule  or  principle  for  determining 
what  property  can  be  the  subject  of  a  donatio  mortis  causa.  This 
is  the  more  surprising  because  as  long  ago  as  the  case  of  Duf- 
field  V.  Elwes  (1  Bligh  N.  S.  497;  4  English  Rep.  959)  it  was 
decided  by  the  House  of  Lords  that  a  mortgage  deed  and  a  bond 
could  be  the  subject  of  such  a  gift  on  the  ground,  as  stated  by 
Lord  Eldon,  that  the  gift  raised  by  operation  of  law  a  trust, 
which,  being  raised  by  operation  of  law,  was  not  within  the 
Statute  of  Frauds,  but  was  a  trust  which  a  court  of  equity  would 
execute.  In  the  face  of  that  decision,  it  is  difficult  to  see  why 
fine  distinctions  sliould  be  drawn,  so  as  to  prevent  certain  kinds 
of  property  being  given  as  a  donatio  mortis  causa.  Thus  in 
Re  Weston;  Bartholomew  v.  Menzies  (86  L.  T.  Rep.  551;  (1902) 
1  Ch.  680)  it  was  decided  that  a  certificate  of  investment  shares 
in  a  building  society,  which  shares  might  at  any  time  be  with- 
drawn, was  not  the  proper  subject  of  a  donatio  mortis  causa, 
but  that  a  Post  Office  Savings  Bank  book  might  be  a  good  sub- 
ject of  such  a  gift,  and  that  the  delivery  of  the  book  would  pass 
the  right  to  the  money  on  deposit.  Again,  in  Re  Andrews; 
Andrews  v.  Andrews  (87  L.  T.  Rep.  20;  (1902)  2  Ch.  394)  it 
was  decided  by  Mr.  Justice  Eekewich  that  where  a  deposit  was 
invested  by  the  Post  Office  Savings  Bank  for  the  depositor  in 


Government  Stock,  under  the  regulations  contained  in  the  de- 
posit book,  by  having  the  stock  placed  on  the  Savings  Bank 
investment  account  of  the  National  Debt  Commissioners,  and 
credited  to  the  depositors,  the  delivery  of  the  investmmit  certifi- 
cate and  the  deposit  book  did  not  constitute  a  good  donatio 
mortis  causa  of  the  Government  Stock.  A  question  of  the  kind 
recently  came  before  Mr.  Justice  Astbnry  in  Re  Lee;  Treasury 
SoUcitor  V.  Parrott  (145  L.  T.  Jour.  213;  (1918)  W.  N.  253). 
There,  Lee  was  entitled  to  a  registered  5  per  cent  Exchequer  Bond 
for  £100,  which  he  had  acquired  through  the  Post  Office,  and 
in  respect  of  which  he  held  an  Exchequer  Bond  deposit  book 
containing  a  certificate  headed  ^'Exchequer  Bond  Account,  No. 
161651,"  and  certifying  that  he  had  been  registered  as  the  holder 
of  bonds  deposited  with  the  Post  Office  to  the  value  of  £100, 
which  certificate  entitled  him  to  delivery  of  the  bond  on  demand, 
and  on  surrender  of  the  book,  but  until  such  demand  and  sur- 
render the  bond  did  not  come  into  existence,  although  interest 
was  regularly  paid  thereon,  the  book  being  the  only  document 
in  actual  existence.  It  was  held  by  Mr.  Justice  Astbury  that  Re 
Andrews  was  distinguishable,  as  in  that  case  the  stock  was  pur- 
chased or  set  apart  for  the  benefit  of  the  depositor,  whereas  in 
Re  Lee  the  bond  did  not  exist.  His  Lordship  also  referred  to 
Re  DiUon;  Duffin  v.  Duffin  (62  L.  T.  Rep.  614;  44  Ch.  Div.  7()), 
in  which  it  was  decided  that  a  banker's  deposit  note  can  be  the 
subject  of  a  donatio  mortis  causa,  and  to  Duffield  v.  Eiwes, 
before  cited.  The  tendency  of  the  cases  is  to  support  gifts  of  the 
kind. 

Criminal  Responsibility  of  Kaiser's   Suboitoinates. — ^The 
visit  of  the  Attorney-General  and  the  Solicitor-General  to  Paris 
for  the  purposes  of  the  Peace  Conference,  with  special  reference 
to  breaches  of  the  la^  of  war  by  the  enemy  and  the  report 
on  the  question  of  the  personal  responsibility  of  the  Kaiser  in 
public  law  by  M.  Lamaude,  doyen  of  the  Faculty  of  Law,  and 
M.  de  la  Pradelle,  Profe^or  of  International  Law  in  the  Uni- 
versity of  Paris,  must  direct  attention,  says  the  Law  Times,  to 
the  question  whether  the  subordinates  of  the  ex-Kaiser  are  re- 
sponsible for  the  outrages  committed  by  the  orders  of  their 
master,  who  is  himself,  according  to  the  conclusion  at  which  the 
eminent  French  jurists  have  arrived,  answerable  in  his  own  per- 
son for  the  war  and  the  crimes  committed  by  the  armed  forces 
under  his  command.    The  responsibility  of  subordinates  for  the 
outrages  committed  by  them  in  obedience  to  the  orders  of  the 
ex-Kaiser,  who,  according  to  the  report,  is,  '*in  the  first  place, 
as  King  of  Prussia,  President  of  the  Confederation  in  virtue 
of  his  personal  right,  which  is  not  affected  by  human  will*'  and 
^'depends  solely  upon  God  and  the  sword,"  is  akin  to  the  re- 
sponsibility of  a  soldier,  who,  in  obedience  to  the  orderi  of  his 
commanding  officer,  which  he  is  bound  by  military  law  to  obey, 
commits  an  offense  against  the  laws  of  the  land  which  is  likewise 
an  offense  against  the  principles  of  humanity.     Sir  Fitzjamos 
Stephen  thus  expounds  the  doctrine  of  responsibility  for  obedi- 
ence to  the  orders  of  a  superior,  when  such  orders  are  in  con- 
flict with  the  law:  ^'I  do  not  think,''  he  writes,  'that  the  ques- 
tion how  far  superior  orAers  would  justify  soldiers  or  sailors  in 
making  an  attack  upon  civilians  has  ever  been  brought  before 
the  courts  of  law  in  su<^  a  manner  as  to  be  fully  determined 
and  considered.    Probab^  upon  such  an  argument  it  would  be 
found  that  the  order  of  a  military  superior  would  justify   his 
inferiors  in  executing  any  orders  for  giving  which  they  nai^ht 
fairly   suppose   their   superior   officer  to    have   good   reasons. 
Soldiers  might  reasonably  think  that  their  officer  had  good  rea- 
sons for  ordering  them  to  fire  into  a  disorderly  crowd  which  to 
them  might  not  appear  at  that  moment  engaged  in  acts  of  dan- 
gerous violence;  but  soldiers  could  hardly  suppose  that    tbeir 
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officer  could  have  any  good  grounds  for  ordering  them  to  fire  a 
volley  down  a  crowded  street  when  no  disturbance  of  any  kind 
was  either  in  progress  or  apprehended.  The  doctrine  that  a 
soldier  is  bound  under  all  circumstances  whatever  to  obey  his 
superior  officer  would  be  fatal  to  military  discipline  itself,  for 
it  would  justify  the  private  in  shooting  the  colonel  by  the  orders 
of  the  captain,  or  in  deserting  to  the  enemy  on  the  field  of  battle 
on  the  order  of  his  immediate  superior.  I  think  it  is  not  less 
monstrous  to  suppose  that  superior  orders  would  justify  a  soldier 
in  the  massacre  of  unoffending  civilians  in  the  time  of  peace,  or 
in  the  exercise  of  inhuman  cruelties,  such  as  the  slaughter  of 
women  and  children,  during  a  rebellion.  The  only  line  that  pre- 
sents itself  to  my  mind  is  that  a  soldier  might  be  protected  by 
orders  for  which,  he  \night  reasonably  believe  his  officer  to  have 
good  grounds."  It  would  seem  clear,  on  analogous  reasoning, 
that  obedience  to  orders  of  a  superior  who,  as  in  the  case  of  ''the 
German  Sovereign,  depends  solely  upon  God  and  the  sword," 
when  such  orders  are  in  glaring  violation  of  the  usages  of  war 
and  outrages  on  humanity,  will  entail  responsibility  on  the  per- 
petrators of  offences  against  the  cardinal  principles  of  interna- 
tional morality  under  such  circumstances.  The  affixing  of  re- 
sponsibility on  the  perpetrators  of  atrocities,  by  the  command 
of  the  Kaiser,  repugnant  to  the  principles  of  humanity  will  be 
triumph  of  what  Mr.  Bright,  in  resigning  his  seat  in  the  Cabinet 
in  eonsequence  of  the  bombardment  of  Alexandria,  termed  ''the 
moral  law"  for  the  government  of  the  world  quite  as  great  as  the 
overthrow  in  this  country  of  the  doctrine  of  the  Divine  right  of 
EangB  and  the  duty  of  the  passive  obedience  of  their  subjects 
achieved  by  the  Revolution. 


Singing  Out  of  Tunk.— Bird  v.  Key,  8  Baxt.  (Tenn.)  366. 

Unconventional  Janes.— Grundy  v.  Janesville,  84  Wis.  574. 

Pastubing  Not  Permftted. — Field  v.  Goat,  173  Pac.  364. 

To  Sleep  or  to  Drink — That's  the  Question. — Pillow  v.  Rye, 
1  Swan  (Tenn.)  185. 

An  Arguhent  for  the  Recall  of  Judges. — ^A  judgment  for 
the  plaintiff  was  affirmed  in  Shurtlefl  v.  Right,  66  W.  Ya.  582. 

Christian  Science  T— In  Hyroop  v.  State,  79  Tex.  Crim.  150, 
it  appeared  that  the  accused  gave  a  patient  ''what  is  termed  a 
hot  air  treatment." 
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TO  THB  DCLAWARB  LAW  (Margta  M.  1917). 
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What's  a  Lawsuit  Between  Friends? — The  case  of  Friend 
V,  Friend,  Wright  (Ohio)  639,  was  an  action  by  a  wife  for  a 
divorce  on  the  ground  of  continued  desertion  due  to  the  ^inter- 
ference of  friends''  of  the  husband. 

Appointments  Good  and  Bad.— In  60  Cal.  311  it  appeared 
that  Greathouse  was  employed  to  assist  a  board  charged  with  the 
erection  of  a  public  building.  In  44  Barb.  (N.  Y.)  459  it  ap- 
peared that  Duntz  was  employed  by  a  similar  board. 

An  Unvalued  Jewel. — In  State  v.  Knowles,  90  Md.  656, 
Pearce,  J.,  said :  'The  law  does  not  permit  itself  to  be  frightened 
out  of  its  propriety  by  the  hobgoblin  of  inconsistency."  Evi- 
dently, our  judges  don't  care  much  for  jewelry. 

Too  Bad! — A  good  joke  was  lost  to  the  Obiter  Dicta  column 
when  the  case  of  State  v.  Romeo,  42  Utah  46,  proved  to  be,  on 
examination,  merely  a  murder  case  instead  of  a  prosecution  for 
some  violation  of  the  law  governing  domestic  relations. 

HONi  SoiT  Qui  Mal  Y  Pense. — Some  of  the  amusing  colloca- 
tions of  legal  titles  on  the  backs  of  law  books,  which  were  recited 
in  this  column  several  months  ago,  are  recalled  to  mind  by  the 
following  heading  on  page  20  of  the  Decennial  Supplem^nt  to 
the  U.  S.  Supreme  Court  Digest,  L.  ed. :  "  'American  GirF — ^Anti- 
Screen  Law." 

The  First  Eugenic  Scientist. — ^''The  line  between  per- 
missible overreaching  and  punishable  fraud  is  illy  defined,  and 
so  it  has  been  from  the  time  Jacob  demonstrated  the  profitable 
potentialities  of  the  science  of  eugenics  at  the  expense  of  Laban, 
even  unto  this  day.  Genesis  xxx,  31-43." — Per  Bates,  J.,  in 
Peeples  v.  Georgia  Iron,  etc.,  Co.,  248  Fed.  891. 

Sadness.  Unrestrained. — ''Of  all  sad  words  of  tongue  or 
pen,"  we  are  inclined  to  think  that  the  following  peroration  from 
the  pen  of  Judge  Hawkins  of  the  Texas  Supreme  Court,  coming 
at  the  close  of  a  dissenting  opinion  covering  115  printed  pages, 
deserves  at  least  honorable  mention:  ''With  becoming  respect, 
though  with  a  sad  heart,  I  can  do  no  more  than  to  record  here 
my  dissent  and  solemn  protest."  (See  San  Antonio,  etc.,  R.  Co. 
V.  Blair,  108  Tex.  434.) 

May  It  Rise  frok  the  Flames! — Waiving  the  eustomary 
advertising  rates,  we  are  pleased  to  give  publicity  to  the  follow- 
ing lawyer's  card  recently  received  by  the  editor: 

ANNOUNCEMENT. 
/  have  resumed  the  practice  of  law  and  my 
office  is  Room  15  War  Work  Building,  Phoenix, 
Arizona, 

The   I.    W,    W*8   may  also   establish  head- 
quarters in  Phoenix,    Poor  Phoenix, 

Fred  J.  Elliott. 

A  Bird!— In  Lukens  v.  Ford,  87  Ga.  541,  Bleckley,  C.  J., 
expressed  his  opinion  as  to  the  importance  of  a  case  before  him, 
as  follows :  "In  the  ornithology  of  litigation  this  ease  is  a  tomtit 
furnished  with  a  garb  of  feathers  ample  enough  for  a  turkey. 
Measured  by  the  verdict,^  its  tiny  body  has  only  the  bulk  of  $25, 
but  it  struts  with  a  display  of  record  expanded  into  83  pages 
of  manuscript.  It  seems  to  us  that  a  more  contracted  plumage 
might  serve  for  so  small  a  bird,  but  perhaps  we  are  mistaken. 
In  every  forensic  season,  we  have  a  considerable  flock  of  such 
cases,  to  be  stripped  and  dissected  for  the  cabinets  of  jurispru- 
dence. We  endeavor  to  pick  our  overfledged  poultry  with  judicial 
assiduity  and  patience." 
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Judicial  Notice  op  Booze. — ^What  a  difference  there  is  in 
judges  I  In  State  v.  Pigg,  78  Kan.  618,  the  courts  speaking 
perhaps  parposely  through  Porter,  J.,  approached  a  certain 
tabooed  subject  in  this  cautious  and  limid  manner:  ''While  its 
characteristics  are  not  so  widely  known  as  those  of  whisky, 
brandy  or  gin,  it  is  our  understanding  that  a  Manhattan  cocktail 
is  generally  and  popularly  known  to  be  intoxicating."  Of  course, 
Kansas  is  a  prohibition  state,  and  its  judges  are  not  supposed 
to  know  anything  about  the  demon,  but  Alaska  is  also  prohibition 
territory,  and  it  is  decidedly  refreshing  to  find  an  Alaska  judge 
(Delaney,  J.,  in  U.  S.  v.  Ash,  75  Fed.  652)  discourse  on  the 
same  subject  thus  cheerfully  and  candidly :  "This  court  therefore 
will  neither  stultify  itself  nor  impeach  its  own  veracity  by  telling 
you  that  it  has  not  judicial  knowledge  that  the  liquor  commonly 
known  as  *whisky'  is  an  intoxicating  liquor,  or  that  the  drink 
commonly  called  a  'whisky  cocktail'  is  an  intoxicating  drink." 
Judge  Porter  may  be  a  native  of  Kansas  but  it  is  safe  to  bet  that 
Judge  Delaney  was  not  bom  and  brought  up  in  Alaska. 

Twisting  the  Lion's  Judicial  Tail. — The  followinji;  item  ap- 
peared in  a  recent  issue  of  the  London  Law  Times  under  the 
heading  "Irish  Notes": 

"The  learned  County  Judge  of  Fermanagh,  Judge  Johnston, 
had  probably  a  unique  experience  in  his  court  at  Enniskillen  on 
the  29th  ult.  Recently  a  case  came  before  the  judge  at  quarter 
sessions  in  the  same  town  in  which  some  of  the  parties  interested 
resided  in  America,  and  His  Honor  directed  that  it  would  be 
necessary  to  have  certain  legal  proceedings  commenced  in  the 
American  courts  to  carry  out  the  terms  of  the  ruling  made  by  the 
court.  The  solicitor  having  carriage  of  the  issue  put  things  in 
motion,  and  issues  were  brought  to  a  hearing  before  Judge  Scud- 
der,  but  it  did  not  appear  where  this  learned  judge  exercised  juris- 
diction. The  points  having  been  explained  to  the  judge,  he  made 
an  order  appointing  the  Irish  solicitor  who  brought  the  matter 
to.  trial  a  'commissioner  in  Ireland  to  examine  and  cross-examine 
Judge  Johnston  as  to  what  his  status  was,  and  what  authority  he 
possessed  to  make  a  ruling  in  the 'case.'  When  this  result  of  the 
reference  to  an  American  court  was  produced  before  Judge  John- 
ston, and  the  solicitor  appointed  declared  that  he  was  not  going 
to  act  upon  it,  there  was  some  amusement  in  court.  After  some 
discussion  between  the  parties  interested,  it  was  decided  to  send 
the  matter  with  a. full  statement  of  the  facts  to  the  British 
Foreign  office,  and  allow  it  to  determine  what  action,  if  an^^, 
should  be  taken  on  the  refusal  of  the  American  judge  to  recognize 
a  court  of  competent  jurisdiction." 

In  re  Quotations.— In  Miller  v.  Bank  of  Washington,  96  S. 
E.  977,  Chief  Justice  Clark  of  North  Carolina  made  the  following 
observation:  "The  story  of  the  fair-haired  wife  of  Sparta's  king, 

'Whose  face  launched  a  thousand  ships 
And  sacked  the  topmost  towei  of  Troy' 

— ^as  told  by  the  blind  old  bard,  still  moves  the  hearts  of  men 
after  the  lapse  of  thirty  centuries."  In  Bartlett's  "Familiar  Quo- 
tations," the  foregoing  couplet  is  attributed  to  Christopher  Mar- 
lowe and  reads  thus : 

"Was  this  the  face  that  launched  a  thousand  ships, 
And  burnt  the  topless  towers  of  Ilium?" 

We  have  not  the  slightest  desire  to  engage  in  an  argument  as  to 
the  authorship  of  these  lines.  But  in  view  of  the  fact  that  there 
exists  a  diversity  of  opinion  on  the  subject,  our  high  regard  for 
Mr.  Justice  Clark  moves,  us  to  suggest  that  it  might  be  well  to 
approach  the  matter  of  quotations  in  the  cautious  manner  occa- 
sionally followed  by  a  certain  distinguished  quotationist,  now, 
unhappily,  off  the  bench.  We  refer  to  Judge  Lamm  of  Missouri, 
and  by  way  of  illustration  beg  to  call  attention  to  the  following 


extract  from  his  opinion  in  the  famous  mule  case  (Lyman  v.  Dale, 
262  Mo.  353) :  "It  was  Dr.  Johnson  (was  it  not?)  who  observed 
that  Oliver  Goldsmith  had  'contributed  to  the  innocent  gayety  of 
mankind.'  (Nota  bene:  If,  as  a  pundit  tells  me,  it  was  Garrick, 
and  not  Goldsmith,  Johnson  spoke  of,  and  if,  in  quoting,  I  mis- 
quote, then  memory  has  played  a  trick  upon  me,  and  a  learned 
bar  will  correct  me.  Time  and  weightier  matters  press  me  to 
go  on  and  leave  the  'quotation'  stand.)" 


"If  a  person  were  to  speak  in  scientific  terms  of  some  of  the 
commonest  things  of  life,  he  would  not  merely  be  thought  to  be 
pedantic,  but  would  be  utterly  unintelligible  to  many.  A  pro- 
fessor of  economics  would  have  difficulty  in  convincing  persons 
who  were  indeed  persons  of  intelligence  that  they  did  not  have 
money  in  their  pockets  if  they  felt  crisp  bank  notes  crinkling 
in  their  fingers.  The  same  person,  if  his  ownership  of  bonds 
or  stock  was  questioned,  would  think  he  had  settled  the  dispute 
by  producing  the  bonds  or  stock  certificates.  He  would  produce 
them,  not  as  if  he  was  bringing  forth  evidence  of  his  ownership, 
but  the  very  property  which  he  owned.  Laws,  particularly  those 
by  which  the  common  people  are  to  be  guided,  are  to  be  inter- 
preted as  the  common  speech  is  understood,  and  are  not  to  be 
translated  into  scientific  jargon." — Per  Dickinson,  J.,  in  De 
Ganay  v.  Lederer,  239  Fed.  573. 


statement  of  the  ownership,  management,  circulation, 

ETC.,  required  by  THE  ACT  OF  CONGRESS  OF  AUGUST  24,  1912. 
of  Law  Notbb,  published  monthly  at  Northport,   L.   I..  K.  T..  for  Apr.  1,  1919. 


State  of  New  .York  \  „ 
County  of  Suffolk    /  "• 


POST  ornom  addbbu 
Northport.  N.Y. 


Before  me,  a  Notary  Public  in  and  for  the  State  and  eounty  aforeeaid,  personally 
appeared  M.  B.  Wailes,  who.  having  been  duly  sworn  aooording  to  law.  deposes 
and  says  that  he  is  the  President  of  the  Edward  Thompson  Co.,  the  publishers  of 
Law  Notes,  and  that  the  following  Is,  to  the  best  of  nis  knowledge  and  belief,  a 
true  statement  of  the  ownership*  management,  etc.,  of  the  aforesaid  publication  for 
the  date  shown  in  the  above  caption,  required  by  the  Act  of  August  24. 1912,  em- 
bodied in  section  443,  Postal  Laws  and  Regulations,  to  wit: 

1.  That  the  names  and  addresses  of  the  publisher,  editor,  managing  editor, 
and  business  managers  are: 

NAMB  or — 

Publisher,  Edward  Thompson  Co. 
Editor.  M.  B.  Wailes 

2.  That  the  owners  are: 
Edward  Thompson 
Edward  Pidgeon 
Estate  of  James  Cookeroft 
Sarah  M.  Thompson 
Johanna  T.  Wailes 
Wm.  M.  MoKinney 
John  W.  Hiltman 
David  S.  Garland 
James  D.  Cookeroft 
Robert  L.  Owen 
Alice  Patterson  Shibley 
Geo.  H.  Shibley 
Chas.  E.  Edgerton 
Mary  E.  Grumman 
F.  W.  Wheeler 


San  Francisco,  Cal. 
Northport,  N.  Y. 

90  Prospect  Park  West.  Brooklyn,  N.  1 
Northport.  N.  Y. 
Washington,  D.  C. 

1864  Mintwood  PI..  Washington.  D.  C. 
Bliss  Building.  Washington,  D.  C. 
Ithaca.  N.  Y. 

91  Front  St.,  Binghamton,  N.  Y. 
Northport,  N.  Y. 


8.  That  the  known  bondholders,  mortgagees,  and  other  security  holders  owning 
or  holding  1  per  cent  or  more  of  total  amount  of  bonds,  mortgages,  or  other  saourities 
are:  none. 

4.  That  the  two  paragraphs,  next  above,  giving  the  names  of  the  owners,  stock- 
holders, and  security  holders,  if  any,  contain  not  only  the  list  of  stookbolders  and 
security  holders  as  they  appear  upon  the  books  of  the  company  but  also,  in  cases 
where  the  stockholder  or  security  holder  appears  upon  the  oooks  of  the  oompany 
as  trustee  or  in  any  other  fiduciary  relation,  the  name  of  the  person  or  corporation 
for  whom  such  truatoe  is  acting,  is  given;  also  that  the  said  two  paragraphs  contain 
Btatemento  embracing  affiant's  full  knowledge  and  belief  as  to  the  circumstances 
and  conditions  under  which  stockholders  and  security  holders  who  do  not  appear 
upon  the  books  of  the  company  as  trustees,  hold  stock  and  securities  in  a  capacity 
other  than  that  of  a  bona  fide  owner;  and  this  affiant  has  no  reason  to  believe 
that  any  other  person,  association,  or  corporation  has  any  interest  direct  or  indirect 
in  the  said  stock,  bonds,  or  other  seeuriUes  than  as  so  stated  by  him. 

M.  B.  Wailes,  Prest. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  March,  1919.  Geo.  Baboook. 
Notary  Public  (Sbal].     (My  commission  expires  March  30th,  1919  ) 
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Precedents  for  Punishment  of  the  Kaiser. 

T  N  connection  with  the  decision  of  the  Council  of  Ver- 
-■■  sailles  to  try  the  late  Kaiser  before  an  international 
tribunal,  the  criticism  has  been  made  by  lawyers,  includ- 
ing, it  is  reported,  some  in  high  official  station,  that  the 
proposed  course  is  wholly  without  precedent.  If  this  is 
true  it  is  of  little  weight.  A  great  many  imprece<lented 
things  both  good  and  bad  have  been  done  in  the  last  few 
years.  But  the  absence  of  a  precedent  is  as  a  matter  of 
fact  due  purely  to  the  peculiar  humanity  with  which  the 
allied  nations  are  proceeding.  Precedent  could  be  found 
readily  enough  if  it  was  proposed  to  lead  William 
Hohenzollern  through  Paris  chained  to  the  automobile  of 
Marshal  Foch,  to  sell  him  into  slavery,  to  cast  him  into  a 
den  of  wild  beasts,  or  to  impose  on  him  any  one  of  a  dozen 
or  more  of  the  fates  which  once  awaited  conquered  kings. 
It  is  the  fact  that  it  is  proposed  to  give  him  a  trial  and 
an  opportunity  of  defense  which  creates  all  the  furor 
about  lack  of  precedent.  If  it  is  objected  that  the  pre- 
cedents referred  to  were  of  barbaric  times  (though  their 
barbarism  pales  into  insignificance  beside  that  for  which 
the  Kaiser  was  sponsor)  the  Council  of  Vienna  by  a  mere 
resolution  sent  Kapoleon  into  life-long  exile  on  a  guarded 
island.  But  the  obvious  truth  is  that  the  situation  is 
one  in  which  precedent  plays  no  part  at  all.  In  the  con- 
tinuous execution  of  a  fixed  system  of  laws  by  persons 
having  delegated  powers,  precedent  is  essential  to  the 
security  of  the  citizen.  But  when  delegated  government 
for  any  reason  fails  and  the  people  take  over  the  security 
of  their  own  rights,  precedent  is  outside  the  question. 
Did  the  framers  of  the  American  Constitution  cavil  at 


the  absence  of  precedent  for  the  government  they  were 
creating?  So,  when,  perhaps  once  in  a  century,  a  world 
war  occurs  and  the  civilized  nations  of  the  earth  unite 
to  lay  anew  the  foundations  of  peace  and  international 
law,  what  precedents  are  there  which  can  or  should  bind 
them '(  The  Council  of  Versailles  represents  the  power 
and  the  civilization  of  the  whole  world,  and  that  it  should 
trouble  itself  to  find  precedent  in  what  was  done  by  some 
petty  kingdom  at  the  close  of  a  tiny  war  in  some  past 
day  is  altogether  absurd.  What  the  world  wants  is  action 
which  is  right  and  just,  and  it  is  more  apt  to  find  it  in 
the  decision  of  that  council  than  in  any  precedent  which 
can  be'  produced. 

Peace  Without  Victory. 

ME.  Arthur  Macdonald,  Honorary  President  of  the 
International  Congress  of  Criminal  Anthropology, 
in  a  recent  study  of  the  Peace  of  Westphalia  seeks  to 
draw  some  parallels  between  that  treaty  and  the  one  which 
is  just  being  concluded.  The  fact  that  the  treaty  of 
Westphalia  put  an  end  to  religious  wars,  the  most  bitter 
of  all  conflicts,  he  attributes  to  the  fact  that  the  incon- 
clusive result  of  the  Thirty  Years'  War  left  both  parties 
exhausted  and  in  a  mood  of  mutual  concession.  From 
this  he  draws  the  conclusion  that  the  treaty  which  closes 
the  world  war  will  result  in  an  enduring  peace  only  if 
the  victors  yield  in  generosity  terms  as  liberal  as  would 
have  resulted  from  an  inconclusive  and  mutually  exhaust- 
ing war.  Granting  for  the  moment  all  that  is  claimed 
for  the  Peace  of  Westphalia  as  a  cause  of  the  cessation 
of  religious  war,  though  something  might  be  said  on  that 
point,  the  analogy  is  far  from  decisive.  The  contestants 
in  the  Thirty  Years'  War  each  represented  a  measure  of 
right ;  the  continued  existence  of  each  was  needed  by  the 
world.  Protestantism  and  Roman  Catholicism  are  two  of 
the  many  facets  which  make  up  the  perfect  gem  of  re- 
ligious truth,  and  there  is  room  for  mutual  toleration 
and  mutual  respect  between  them.  Between  such  adver- 
saries it  is  obvious  that  nothing  but  good  could  come  of 
a  result  which  left  neither  the  conqueror,  and  represented 
merely  a  recognition  of  the  fact  that  there  was  no  ade- 
quate cause  for  strife  between  two  organizations  that 
acknowledged  a  common  Master  and  worked  to  establish 
one  Kingdom  of  Righteousness  on  earth.  The  war  which 
has  just  concluded,  on  the  other  hand,  was  the  outgrowth 
of  no  misunderstanding ;  it  was  a  war  between  two  forces 
inherently  and  fundamentally  antagonistic.  If  the  Hun 
had  prevailed  there  would  have  been  no  free  people  left 
on  the  face  of  the  earth.  Since  the  exponents  of  liberty 
have  prevailed,  they  must  enforce  upon  the  Hun  actual 
regeneration  or  perpetual  impotence.  In  case  of  a  mis- 
understanding and  a  protracted  law  suit  between  two 
good  citizens,  it  is  obvious  enough  that  it  is  best  that  they 
should  compromise  and  become  friends  rather  than  that 
the  complete  victory  of  one  should  be  followed  by  a  life- 
long feud.  But  the  most  humane  criminologist  does  not 
advocate  inconclusive  conflicts  and  mutual  concessions 
between  the  law  and  the  criminal.  He  is  a  poor  student 
of  the  history  of  the  war  who  deems  it  a  struggle  be- 
tween moral  equals  to  be  composed  by  mutual  under- 
standing. A  criminal  nation  grew  up  in  the  world  and 
assaulted  the  world's  civilization.  It  has  been  captured, 
tried,  and  condemned  and  must  suffer  such  punishment 
as  will  work  determent  if  not  reform. 
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The  League  of  Nations. 

WHILE  the  covenant  of  the  League  of  Nations  has 
not  yet  reached  such  a  finality  as  to  permit  of 
intelligent  comment  on  its  details,  its  general  outlines 
seem  to  be  fairly  well  fixed.  The  provisions  of  greatest 
interest  to  the  profession  are  of  course  those  which  relate 
to  international  judicature.  By  article  XV  it  is  pro- 
vided that  all  international  disputes  between  members 
which  are  likely  to  lead  to  war  shall  be  submitted  to  the 
Council  of  the  League,  and  if  the  members  of  that  Coun- 
cil other  than  the  representatives  of  the  disputants  reach 
a  unanimous  decision  the  parties  agree  to  abide  thereby. 
By  article  XVI,  a  refusal  so  to  do  is  made  an  act  of 
war  against  all  the  members  of  the  Leagua  In  case  of 
the  failure  of  the  Council  to  reach  a  unanimous  decision 
"the  members  of  the  League  reserve  to  themselves  the 
right  to  take  such  action  as  they  may  consider  necessary 
for  the  maintenance  of  right  and  justice."  The  require- 
ment of  unanimity  was  doubtless  dictated  by  the  distrust 
which  attends  every  compact  in  which  states  surrender 
some  measure  pf  their  sovereignty — e.g.,  the  Constitution 
of  the  United  States.  In  domestic  judicature  it  would 
be  an  intolerable  source  of  weakness.  Imagine  the  result 
if  the  parties  were  left  free  to  fight  out  their  quarrel 
every  time  the  appellate  court  was  not  unanimously 
agreed.  In  international  practice,  however,  it  is'  prob- 
able that  the  Council,  confronted  with  the  overwhelming 
necessity  of  averting  war,  will  manage  to  reach  a  unani- 
mous decision  of  some  kind,  and  that  it  will  be,  at  the 
worst,  if  not  more  just  than  any  agreement  at  which  the 
disputing  parties  would  arrive,  infinitely  better  than 
armed  conflict.  Another  theoretical  weakness  is  to  be 
found  in  the  fact  that  the  power  of  arbitrament  is  vested 
in  the  representatives  of  the  several  powers  forming  the 
Council,  rather  than  in  a  permanent  international  court. 
This  gives  to  the  whole  proceeding  the  character  of  a 
diplomatic  rather  than  a  judicial  adjustment.  Of  this 
again  it  can  be  said  at  least  that  it  is  better  than  the 
system  which  it  supersedes.  The  legal  profession  will 
remember,  though  others  forget,  that  no  judicial  system 
ever  came  into  existence  in  a  state  of  perfection.  The 
great  step  in  advance  was  taken  when  it  was  established 
that  controversies  should  be  determined  by  public  tribunals 
and  not  by  private  feuds.  After  that,  the  development 
of  those  tribunals  to  greater  perfection  was  a  mere 
question  of  time.  So  one  need  not  commit  himself  to 
approval  of  the  provisions  of  the  covenant  in  order  to 
hail  the  establishment  of  an  international  league  as  a 
great  advance  toward  an  era  of  world-wide  justice.  Men 
on  the  whole  sincerely  desire  that  which  is  right.  The 
human  conscience  presses  steadily  toward  a  broader  and 
better  justice.  The  greatest  obstacle  to  be  overcome  is 
the  fact  that  the  lesser  ideals  of  past  generations  have 
crystallized  in  forms,  customs  and  traditions.  There  was 
a  time  when  the  belief  was  conventional  that  a  man's 
honor  suffered  if  he  did  not  kill  one  who  insulted  him, 
and  on  the  strength  of  that  tradition  the  laws  against 
dueling  were  denounced  bitterly  by  many  good  citizens. 
The  same  theory  of  national  honor  still  finds  adherence 
in  some  quarters,  but  the  next  generation  will  laugh  at 
its  folly.  The  one  outstanding  fact  is  that  the 
great  nations  of  the  earth  have  agreed  that  their  con- 
troversies  shall    in    the   future   be    determined    on   the 


principle  of  an  impartial  trial  of  the  merits  and  not  on 
the  principle  that  he  may  take  who  has  the  power. 

A  League  of  Justice. 

THE  fact  that  the  value  of  the  League  lies  in  the  prin- 
ciple which  it  establishes  rather  than  in  the  measures 
which  it  has  thus  far  adopted  gives  force  to  the  sugges- 
tion of  one  of  our  subscribers,  Mr.  E.  Dumont  Smith, 
who  in  an  address  to  the  Kansas  State  Bar  Association 
in  January  last  protested  against  the  use  of  the  term 
"League  of  Peace"  and  advocated  the  title  "League  of 
Justice."  The  preamble  of  the  revised  covenant  gives 
ground  for  this  criticism,  reciting  that  the  securing  of 
peace  is  the  purpose  of  the  League  and  rel^ating  to  a 
secondary  position  as  one  of  the  means  of  accomplishing 
that  end  "the  maintenance  of  justice."    Mr.  Smith  said : 

"We  lawyers  are  profound  believers  in  peace.  We  have  sub- 
stituted the  jury  trial  for  the  ordeal  by  battle  and  we  have 
supplanted  the  old  law  of  revenge  and  reprisal,  an  eye  for  an 
eye,  a  tooth  for  a  tooth,  with  the  orderly  administration  of 
justice;  and  sure  and  swift  justice  is  the  greatest  peacemaker 
the  world  has  ever  known.  But  peace  alone  is  not  our  ideal. 
The  ideal  we  follow,  however  slowly  and  haltingly,  is  the  ideal 
of  justice,  for  peace  without  justice  is  a  mockery,  and  justice 
is  followed  by  peace  as  surely  as  daylight  follows  darkness. 
Justice  is  peculiarly  the  ideal  of  the  Anglo-Saxon  race.  It  is 
the  lode  star  that  we  have  followed  through  all  our  wanderings, 
our  wars  and  conquests.  Often  obscured  by  passion,  prejudice 
or  ignorance,  it  emerges  in  the  end  as  the  guiding  light  of  our  ' 
race.  Burke,  in  one  of  his  sublime  speeches,  declared  that  the 
whole  state  and  power  of  England,  her  EJng,  her  Lords,  her 
Commons,  her  army  and  her  navy  were  established  and  main- 
tained for  the  purpose  of  getting  twelve  honest  men  into  the 
jury  box.  At  another  time  he  declared  that  the  English  law  is 
such  that  it  protects  the  humblest  Hindu  on  the  banks  of  the 
Ganges  equally  with  the  Englisli  nobleman  in  his  castle  on  the 
Thames.  While  the  other  nations  of  Europe  were  prostrate 
at  the  foot  of  thrones,  stained  with  every  crime,  possessing 
hardly  a  human  right,  our  fathers  had  faced  their  kings  and 
wrested  from  them  their  trial  by  jury,  a  government  by  law, 
the  protection  of  individual  right  and  liberty.  When  the 
founders  met  to  prepare  our  constitution  (and  a  great  English- 
man has  said  of  them  that  they  were  the  wisest  body  of  states- 
men that  ever  gathered  in  a  single  chamber),  what  was  the 
foreword  of  that  constitution?  its  avowed  object  'To  establish 
justice  and  maintain  tranquillity.'  Justice  was  their  ideal,  jus- 
tice was  their  object,  justice  was  the  foundation  stone  of  this 
vast  and  enduring  edifice. 

"As  a  profession,  throughout  our  history,  we  have  not  simply 
fought  for  our  litigants  in  court,  but  we  have  been  the  con- 
structive force  in  nearly  all  legislation.  It  was  lawyers  who 
wrote  our  constitution,  and  lawyers  who  have  interpreted  it.  So, 
as  lawyers,  we  have  a  profound  and  a  constructive  interest  in 
the  future  of  the  world,  and  as  a  lawyer  I  propose  to  you 
as  lawyei-s  not  a  league  of  peace,  but  a  league  to  enforce  justice, 
for  justice  is  the  universal  solvent." 

The  distinction  pointed  out  is  not  a  mere  matter  of 
name;  it  is  a  radical  and  fundamental  difference  in  ideal. 
The  Ilun  is  voluble  in  his  praises  of  peace,  but  con- 
fronted with  the  demands  of  justice  his  porcine  f^queals 
are  hoard  around  the  world.  It  is  the  task  before  tlie 
world's  lawyers  to  see  that  whatever  name  is  given  to  the 
League  it  is  in  fact  a  league  of  justice,  for  on  no  other 
basis  can  it  be  of  enduring  utility. 

Revoking  Citizenship  of  I.  W.  W. 

A  DECISION  of  most  wholesome  tendency  was  rendered 
by  Judge  Wolverton  of  the  U.  S.  District  Court  of 
Oregon  in  U.  S.  v.  Swelgin,  254  Fed.  884,  revoking  the 
naturalization  of  a  member  of  the  I,  W.  W.    The  pledge 
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of  that  organization  is  set  out  by  the  court  as  follows: 
^*I  do  solemnly  pledge  my  word  and  honor  that  I  will 
obey  the  constitution,  rules,  and  regulations  of  the  In- 
dustrial Workers  of  the  World,  and  that,  keeping  always 
in  view  its  fundamental  principles  and  final  aims,  I  will, 
to  the  best  of  my  ability,  perform  the  task  assigned  to 
me.  I  believe  in  and  understand  the  two  sentences,  *The 
working  class  and  the  employing  class  have  nothing  in 
common,'  and  'Labor  is  entitled  to  all  it  produces.'  "  To 
show  what  are  those  '^fundamental  principles  and  final 
aims^'  which  are  always  to  be  kept  in  view,  the  court 
quotes  several  pages  from  the  literature  of  the  order,  the 
following  sentences  being  typical:  "The  I.  W.  W.  op- 
poses the  institution  of  the  state.  It  holds  that  state  or 
governmental  control  of  industry  would  merely  introduce 
a  different  form  of  slavery.  Government  implies  govern- 
ors and  governed,  a  ruling  and  a.  subject  class.  No  man 
is  great  enough  or  good  enough  to  rule  another.  The 
I.  W.  W.  is  creating  its  own  ideas  of  morality  and  ethical 
conduct,  as  opposed  to  the  current  conceptions  of  what 
constitutes  'right'  and  'wrong.'  .  .  .  Towards  the  exist- 
ence of  government  the  I.  W.  W.  is  openly  hostile.  It 
is  anti-patriotic.  The  kernel  of  evil  lies  in  the  very  ex- 
istence of  the  state,  and  violence  is  an  economic  factor." 

Comment  on  the  situation  thus  disclosed  could  not  be 
more  apt  than  that  of  Judge  Wolverton  who  said:  "No 
one  can  read  these  pamphlets  and  pronunciamento  of  the 
order  without  concluding,  by  fair  and  impartial  deduc- 
tion, that  it  is  not  only  ultra  socialistic,  but  anarchistic 
It  is  really  opposed  to  all  forms  of  government.  It  ad- 
vocates lawlessness,  and  constructs  its  own  morals,  which 
are  not  in  accord  with  those  of  well  ordered  society.  Its 
adherents  are  anti-patriotic.  They  owe  no  allegiance  to 
any  organized  government.  And  I  am  unable  to  under- 
stand by  what  right  such  of  them  as  come  from  another 
country  can  claim  that  they  are  entitled  to  be  admitted 
to  citizenship  under  the  Stars  and  Stripes.  The  very 
oath  they  take,  avowing  their  allegiance  to  this  govern- 
ment, is  to  them  a  worthless  ceremony,  for  they  do  not 
intend  to  submit  themselves  to  its  Constitution,  laws,  rules, 
,and  regulations,  nor  to  defend  it  in  time  of  insurrection, 
or  against  an  aggression  from  abroad,  or  when  it  is  at 
war  with  other  nations.  When,  therefore,  the  defendant 
declared  that  he  was  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and  was  well  disposed 
to  the  good  order  and  happiness  of  the  same,  he  made 
avowal  of  that  which  was  not  in  his  heart,  and  thereby 
deceived  the  court." 

The  decision  is  but  another  proof  of  what  has  been 
said  frequently  in  Law  IJ^otes,  that  we  have  law  adequate 
to  deal  with  most  emergencies,  given  but  the  common 
sense  and  courage  to  apply  it.  Now  that  the  precedent 
has  been  made  it  should  be  followed  whenever  a  disloyal 
or  anarchistic  naturalized  alien  can  be  found.  Of  course 
the  deprivation  of  a  few  hundred  of  these  men  of  their 
votes  is  of  small  importance  The  important  thing  is 
that  it  makes  them  subject  to  deportation,  opening  a  way 
in  which  the  nation  may  rid  itself  of  those  whom  a  too 
loose  administration  of  immigration  and  naturalization 
laws  have  permitted  to  make  their  way  into  our  citizenry. 

Deportation  of  Undesirable  Aliens. 

A  SUBSCRIBER  whosc  letter  is  published  in  this  number 
takes  issue  with  the  view  several  times  expressed 


in  Law  Xotes  that  as  a  means  of  checking  Bolshevism 
aliens  of  anarchistic  tendency  should  be  deported.  He 
compares  deportation  under  such  circumstances  to  the 
practice  obtaining  in  some  municipalities  of  ordering  im- 
desirable  citizens  out  of  town,  thereby  foisting  them  on 
some  other  municipality  where  their  criminal  tendencies 
are  not  known.  The  objections  to  that  practice  may  be 
freely  conceded,  but  the  exactness  of  the  parallel  is  not 
so  apparent.  American  citizenship  implies  a  right  to 
live  in  any  part  of  the  United  States  subject  to  local 
laws,  but  mere  is  no  "citizenship  of  the  world,"  Emma 
Goldman  to  the  contrary  notwithstanding.  Nations  differ 
one  from  the  other  in  the  characteristics  of  their  peoples 
and  their  civilization.  The  government  suited  to  one  is 
not  adapted  to  another.  They  represent  in  a  sense  grades 
in  a  school.  The  higher  grades  should  always  be  open 
to  the  ambitious  student,  but  if  he  proves  incapable  his 
presence' works  to  the  detriment  of  the  whole  class,  and 
he  should  be  returned  to  the  lower  grade  whence  he  came. 
Every  law  which  must  be  made  to  curb  the  I.  W.  W.  and 
the  Bolsheviki  works  inevitably  as  a  limitation  on  the 
liberties  of  the  American  peopla  The  comparatively 
small  number  who  are  unable  to  control  their  appetites 
have  brought  prohibition  on  the  moderate  drinker,  and 
on  the  same  principle  some  deprivation  of  the  rights  of 
free  speech  and  free  assembly  will  be  necessary  if  we 
tolerate  in  our  midst  those  who  pervert  those  rights  to 
lawlessness.  With  our  own  problems  we  must  deal  as 
best  we  can,  but  we  are  under  no  obligation  to  import 
trouble  or  trouble  makers.  Moreover,  so  far  as  the  "mov- 
ing on"  argument  is  concerned,  we  have  been  up  to  date 
the  victims  of  it.  Europe  has  more  or  less  systematically 
"moved  on"  its  most  undesirable  elements  to  us.  Inci- 
dentally all  the  anarchists  and  Bolshevists  who  have 
entered  the  United  States  since  March  3,  1903,  came 
here  in  direct  violation  of  an  act  of  Congress.  Deporta- 
tion of  alien  born  anarchistic  agitators  and  total  prohibi- 
tion of  immigration  for  at  least  ten  years  are  the  things 
most  needed  for  that  Americanization  which  will  make  this, 
in  the  phrase  of  Lloyd  George,  '^a  country  fit  for  heroes 
to  live  in." 

A  Loophole  in  the  Sherman  Act. 

DuRixG  the  war  but  little  attention  was  paid  to  trade 
combinations  except  in  so  far  as  they  affected  the 
manufacture  or  transportation  of  munitions  and  military 
supplies.  When  the  resumption  of  normal  business  ac- 
tivities reawakens  interest  in  the  subject,  it  will  be  found 
that  a  decision  has  been  rendered  by  the  federal  supreme 
court  which  seems  to  go  far  toward  reopening  the  entire 
controversy  as  to  the  legality  of  monopolistic  combina- 
tions. In  17.  S.  V.  United  Shoe  Machinery  Co.,  247  U.  S. 
32,  38  S.  Ct.  473,  62  U.  S.  (L.  ed.)  968,  a  decision 
which  is  abstracted  in  another  column  of  this  issue,  it 
appeared  that  seven  prominent  manufacturers  of  the 
machinery  used  in  making  shoes  were  consolidated.  Other 
plans  were  brought  up  by  the  consolidated  corporation, 
and  as  a  result  practically  every  patent  on  certain  kinds 
of  machinery  was  controlled  by  the  corporation.  The 
machinery  made  under  those  patents  was  leased  to  users, 
with  an  absolute  restriction  against  its  use  in  conjunction 
with  machinery  made  by  others.  The  completeness  of 
the  monopoly  thus  obtained  is  indicated  by  the  fact  that 
of  the  machines  of  the  character  included  there  were  in 


Digitized  by 


Google 


44 


LAW  NOTES 


[June,  1919. 


use  at  the  time  of  suit  20,596  manufactured  by  the  com- 
bination and  954  manufactured  by  all  others.  The  court 
held  that  this  combination  did  not  violate  the  Sherman 
Anti-Trust  Act.  If  this  decision  stands  (the  court  di- 
vided four  to  three,  two  justices  not  sitting)  it  will  sanc- 
tion a  variety  of  trade  combinations  which  have  hitherto 
been  regarded  as  illegal.  There  are  a  great  number  of 
large  industries  which  are  dependent  in  some  way  on  a 
patented  process,  and  wherein  a  combination  of  the  holders 
of  a  few  basic  patents  would  control  the  market.  It  is 
true  as  the  court  says  that  a  patent  implies  a  monopoly, 
but  just  as  the  combination  of  a  number  of  lawful  small 
industries  may  create  a  trust,  so  may  the  combination 
of  a  number  of  lawful  small  monopolies.  Another  re- 
grettable feature  of  the  decision  is  the  sanction  which  it 
gives  to  the  restrictive  leases  of  patented  machinery,  mak- 
ing it  possible  by  a  mere  change  of  phraseology  to  re- 
establish the  vicious  doctrine  of  the  Dick  Mimeograph 
case,  which  the  court  overruled  within  a  few  years  of  its 
rendition.  It  was  hoped  that  with  the  decisions  in 
Straus  V.  Victor  Talking  Hack.  Co.,  243  U.  S.  490,  37 
S.  Ct.  412,  61  U.  S.  (L.  ed.)  866;  Motion  Picture 
Patents  Co.  v.  Universal  Film  Mfg.  Co.,  243  TJ.  S.  502, 
Ann.  Cas.  1918A  959,  37  S.  Ct.  416,  61  U.  S.  (L.  ed.) 
871,  L.  R.  A.  1917E  1187,  and  Boston  Store  v.  American 
Graphophone  Co.,  246  U.  S.  8,  38  S.  Ct.  257,  62  U.  S. 
(L.  ed.)  551,  the  doctrine  that  a  patentee  might  by  any 
trickery  of  words  retain  a  control  over  the  business 
methods  of  the  owners  of  articles  made  under  the  patent 
had  been  put  to  rest  forever.  Under  the  doctrine  of  the 
United  Shoe  Machinery  Co.  case  any  patentee  who  calls 
a  sale  of  machinery  a  lease  and  collects  the  price  in  annual 
instalments  based  on  the  estimated  working  life  of  the 
machine  can  control  not  only  the  use  of  other  machines 
by  the  ^^lessee"  but  also  the  price  at  which  he  shall  sell 
his  product  and  the  persons  to  whom  he  shall  sell  it.  In 
the  long  line  of  decisions  under  the  Sherman  act  there  is 
none  which  seems  to  open  as  many  loopholes  to  admit  the 
very  evils  which  the  act  was  designed  to  prevent,  and  it 
is  to  be  hoped  that  when  the  question  comes  before  the 
full  court  it  will  be  found  that  the  law  is  otherwise. 

Inequalities  of  Income  Taxation. 

A  CORRESPONDENT  who  modcstly  desires  that  his  name 
^^  be  not  used  comments  on  the  editorial  entitled 
"Incorporated  Families"  in  the  April  issue  as  follows: 
"As  between  corporations  and  an  individual  earning  a 
salary,  the  present  income  tax  law  does  work  a  serious 
injustice  to  the  individual,  but  it  strikes  me  that  you  have 
missed  the  real  ])oint  wherein  the  injustice  occurs.  The 
present  law  permits  the  individual  who  is  married  and 
supports  a  wife  or  family  an  exemption  of  at  least 
$2000,  which  is  presumed  to  cover  his  living  expenses, 
and  the  amount  allowed  for  exemption  is  adequate  to 
meet  the  annual  living  expenses  of  the  average  salaried 
man,  but  the  law  allows  a  corporation  to  deduct  its 
operating  expenses  and  in  addition  thereto  permits  it  to 
deduct  an  exemption  of  $2000,  and  therein  lies  the 
injustice.  The  individual  taxpayer  should  be  permitted 
to  deduct  his  personal  expenses  or  the  corporation  should 
be  denied  the  right  to  deduct  the  exemption  of  $2000." 
^ '  course  much  that  was  said  in  that  editorial  was  with 
morons  intent  which  seems  somewhat  to  have  mis- 
It  is  recognized  that  an  all  sufficient  reason  for 


not  taxing  a  corporation  on  its  gross  income  is  that  a  large 
share  of  its  expenditures  are  taxed  as  the  income  of  the 
recipient  thereof.     But  waiving  the  complex  question  of 
corporate  taxation  and  taking  the  simplest  possible  case, 
as  between  a  salaried  man  and  a  man  owning  and  operating 
a  business  which  he  conducts  without  employees,  there 
is  a  plain  inequality.     The  one  is  taxed  on  his  gross  in- 
come and  allowed  an  arbitrary  exemption  which  is  sup- 
I  posed  to  cover  the  expense  of  earning  it.     The  other  is 
j  taxed  on  his  net  income  and  allowed  his  actual  expenses 
i  however  much  they  may  exceed   $2000.     It  but   adds 
to  the  injustice  that,  as  our  correspondent  points  out,  the 
j  business  man  is  allowed  the  same  exemption  out  of  his 
net  income  that  the  salaried  man  gets  from  his  'gross  in- 
come.    The  theoretical  economists  say  that  the  income 
tax  is  the  ideal  form  of  taxation.    Perhaps  they  are  right 
— in  theory. 

Settlements  by  Insurers  Against  Liability. 

MOST  policies  of  casualty  insurance  (automobile  acci- 
dent insurance,  employer's  liability  insurance  and 
the  like)  give  to  the  insurer  the  sole  power  to  control 
the  settlement  of  any  litigation  against  the  insured  on 
a  liability  covered  by  the  policy.  A  recent  case  in  Xew 
York  which  has  not  yet  found  its  way  into  the  courts 
illustrates  the  possible  outcome  of  such  a  clause.  An 
automobile  owner  insured  to  the  extent  of  $10,000  caused 
an  injury  for  which  he  was  sued.  He  negotiated  a 
settlement  for  $7500  but  the  insurance  company  refused 
to  sanction  it  and  insisted  on  defending  the  suit.  Even- 
tually there  was  a  judgment  for  the  plaintiff  for  $55,000^ 
and  a  payment  by  the  company  of  Uie  face  of  its  policy 
will  leave  the  insured  liable  for  $45,000.  The  same  situa- 
tion has  been  presented  to  the  courts  several  times,  and 
it  has  been  held  uniformly  that  the  insured  has  no  re- 
course against  the  insurer  for  the  additional  liability  de- 
volving on  him  through  the  refusal  to  compromise. 
Viisconsin  Zinc  Co.  v.  Maryland  Fidelity,  etc.,  Co.,  162 
Wis.  39,  Ann,  Cas.  1918C  399,  155  K  W.  1081;  New 
Orleans,  etc.,  R.  Co.  v.  Maryland  Casualty  Co.,  114  La. 
153,  38  So.  89,  6  L.  R  A.  (N.  S.)  562;  Rumford  Falls 
Paper  Co.  v.  Fidelity,  etc.,  Co.,  92  Me.  574,  43  Atl.  503; 
Rosenhloom  v.  Maryland  Casualty  Co.,  153  App.  Div,  23^ 
137  X.  Y.  S.  1064;  C.  Schmidt,  etc..  Brewing  Co.  v. 
Travelers  Ins.  Co.,  244  Pa.  St.  286,  90  Atl.  653,  52 
L.  R.  A.  (X.  S.)  126.  It  is  of  course  a  most  flagrant 
injustice  that  a  man  who  has  paid  for  insurance  against  ^ 
a  liability  should  by  no  fault  of  his  own  be  subjected  to 
a  liability  greater  than  would  have  resulted  if  he  had 
no  insurance.  The  situation  is  one  in  which  the  interest 
of  the  company  is  far  from  identical  with  that  of  the  in- 
sured. The  liability  of  the  company  being  limited  to 
the  face  of  its  policy,  if  the  best  possible  settlement  ap- 
proaches that  sum  it  will  of  course  take  the  chance  of 
litigation,  though  from  the  standpoint  of  the  unlimited 
liability  of  the  insured  the  settlement  would  be  most 
prudent.  The  matter  is  one  of  which  the  profession  should 
take  cognizance  and  demand  legislation  making  a  casualty 
insurer  who  refuses  a  compromise  liable  for  the  full  sum 
which  is  ultimately  found  against  the  insured.  Until 
such  statutes  are  in  force,  casualty  insurance  giving  the 
insurer  full  control  of  the  matter  of  settlement  is  of 
very  doubtful  value  (its  net  cost  to  the  Xew  York  man 
mentioned  at  the  outset  was  $37,500  in  addition  to  the 
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premiums)  and  it  may  be  the  part  of  prudence  to  advise 
clients  against  accepting  an  insurance  policy  which  con- 
tains such  a  clause.  Every  form  of  insurance  at  its  in- 
ception has  filled  its  policies  with  provisions  ilnfair  to 
the  policy  holder.  Life  and  to  a  large  extent  fire  in- 
surance policies  have  been  reformed  by  a  combination 
of  public  sentiment  and  statutory  regulation,  and  it  would 
seem  that  these  forces  should  be  set  to  work  on  casualty 
insurance  without  delay. 

Crime  Waves* 

EPIDEMICS  of  predatory  crime  are  a  familiar  phenom- 
enon in  large  cities,  exhibiting  an  irregular  peri- 
odicity not  unlike  epidemics  of  disease.  They  differ  from 
the  latter  only  in  the  fact  that  they  are  psychological 
in  their  cause,  and  the  method  of  treatment  required  is 
very  analogous.  The  crime  epidemic,  like  its  physio- 
logical coimterpart,  finds  its  origin  in  an  antec^ent 
period  of  laxity.  The  number  of  downright  criminals  in 
any  American  city  is  small,  but  there  is  always  a  much 
larger  number  on  the  border  line,  working  only  when 
necessity  requires  and  gravitating  naturally  toward  idle- 
ness, hoodlumism  and  petty  crime.  It  needs  but  a  few 
months  of  lax  or  inefficient  police  administration  to 
allow  a  considerable  number  of  these  to  drift  from  mis- 
demeanor to  felony  and  a  "crime  wave''  is  in  existenca 
It  is  idle  to  talk  of  the  prevention  of  such  conditions, 
not  because  the  prevention  is  particularly  difficult  but 
because  municipal  government  as  administered  in  the 
United  States  is  rarely  consistently  competent.  But  after 
the  epidemic  starts,  intelligent  action  will  do  much.  As 
in  disease  epidemics,  promptness  is  of  the  essence  of  the 
situation.  That  is  where  the  well-known  tardiness  of 
punitive  justice  works  most  strongly  to  our  disadvantage. 
If  the  first  few  offenders  could  be  brought  to  trial  within 
a  few  days  after  their  arrest,  their  conviction  would  give 
pause  to  those  who  are  ripe  for  crime  but  have  not  yet 
gravitated  into  its  commission,  and  the  psychological  im- 
pulse toward  lawlessness  would  end  as  suddenly  as  it 
began.  Every  person  who  has  ever  sat  in  a  school  room 
knows  that  a  sharp  rebuke  to  the  first  offender  will  check 
incipient  disorder,  while  a  few  minutes'  n^lect  will  allow 
the  whole  room  to  get  into  a  turmoil  which  only  severe 
punishment  of  a  number  of  persons  will  suppress.  There 
are  some  other  elements  in  the  problem  which  are  habitu- 
ally neglected.  One  is  the  matter  of  newspaper  pub- 
licity. Once  the  existence  of  a  "crime  wave"  is  recog- 
nized it  becomes  the  subject  of  daily  headlines  and 
comment.  The  prevalence  of  crime  and  the  instances 
where  it  escapes  detection  are  as  thoroughly  advertised 
as  a  liberty  loan,  with  a  result  which  any  student  of 
advertising  could  anticipate.  Another  element  of  in- 
creasing importance  is  the  freedom  which  is  allowed  to 
the  propagation  of  lawlessness  in  the  guise  of  economics. 
The  men  who  are  in  that  large  group  of  discontented  semi- 
idlers  who  are  the  usual  victims  of  the  crime  epidemic 
are  told  with  much  fervor  that  their  misfortunes  are  not 
caused  by  their  own  idleness  and  dissipation  but  by 
the  iniquities  of  the  "Capitalists,"  a  doctrine  which  our 
human  nature  makes  very  acceptable.  They  are  told  that 
private  property  is  a  system  of  robbery  and  that  the  gov- 
ernment is  in  league  with'  the  oppressors  of  the  poor. 
Now  whatever  may  be  the  intent  of  the  soap-box  orator, 
this  does  not  lead  auditors  of  the  class  described  to  any 
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altruistic  effort  at  social  reform.  Except  in  rare  instancee 
it  does  not  lead  them  to  throw  bombs  or  bum  a  court- 
house. The  more  usual  result  is  to  make  them  believe 
that  in  robbing  a  store  or  holding  up  a  well-dressed 
pedestrian  they  are  only  retaking  that  which  is  their  own. 
Between  the  tolerance  of  causes  which  must  inevitably 
produce  crime  and  the  leisurely  and  haphazard  methods 
adopted  to  check  it  when  it  once  manifests  itself,  the 
wonder  is  not  that  crime  is  so  prevalent  but  that  it  is 
not  more  prevalent. 

• 

The  Aeroplane  and  Crime. 

HE  automobile  has  become  a  well-recognized  factor  in 
crime,  and  has  in  many  instances  made  possible  the 
"quick  get  away"  which  goes  so  far  to  baffle  pursuit.  The 
great  impetus  which  has  been  given  by  the  war  to  avia- 
tion makes  it  certain  that  the  aeroplane  will  soon  play 
a  considerable  part  in  social  and  business  life.  When 
that  time  comes  will  it  also  become  an  instrument  of  the 
criminal?  If  criminals  escape  in  an  automobile,  the 
telephone  puts  the  police  of  a  whole  state  on  the  look 
out.  But  rf  the  robbers  of  a  bank  escape  with  their  spoils 
in  a  Handley-Page  bombing  plane  what  are  the  authori- 
ties to  do?  Of  course  the  government  planes  could  go 
up  in  search.  But,  while  an  automobile  may  be  traced 
by  local  reports  of  its  passage,  the  air  is  trackless.  A 
heavy  cloud  is  a  hiding  place  as  impenetrable  as  a  jungle. 
It  is  a  simple  matter  to  stop  and  search  every  automobile 
of  a  given  general  description,  but  to  require  every  suspi- 
cious looking  aeroplane  to  land  for  inspection  consumes 
much  time,  the  whiles  the  offender  is  speeding  away. 
There  are  men  in  the  United  States  who  employ  private 
bodyguards,  and  whose  grounds  are  about  as  easy  of  ac- 
cess as  the  residence  of  the  late  Kaiser.  Will  it  be  neces- 
sary for  them  to  mount  anti-aircraft  guns  and  search- 
lights in  the  yard  in  the  interest  of  personal  security? 
So  far  as  small  articles  are  concerned,  once  transatlantic 
flight  becomes  an  assured  fact  an  aviator  may  set  the 
revenue  laws  at  defiance.  Customs  officials  on  the  Pacific 
coast  have  always  had  trouble  in  coping  with  the  wily 
Oriental  smuggler  of  opium.  What  chance  will  they  have 
when  this  kind  of  contraband  can.be  landed  at  an  island 
off  the  coast  and  brought  in  by  the  air  route  at  any  point 
on  the  entire  Canadian  frontier  ?  Two  disadvantages  will 
however  tend  to  minimize  the  use  of  the  aeroplane  as 
a  criminal  agency  unless  future  invention  shall  overcome 
them — its  bulk  and  the  necessity  for  a  considerable  smooth 
surface  to  start  or  land.  An  aeroplane  cannot  long  be 
kept  in  concealment  and  a  strict  federal  licensing  law 
should  be  easy  of  enforcement.  It  is  therefore  probable 
that  crimes  by  aeroplane  will  be  frequent  enough  only  to 
give  point  to  the  wild  adventures  with  which  the  scenario 
writers  will  regale  us. 

Equity  Theory  and  Practice. 


A 


LAWYER  who  has  never  practiced  under  a  ^stem  of 
separate  equity  courts  sometimes  grows  a  little  dis- 
gusted with  the  oft  repeated  platitudes  of  those  courts 
about  the  abhorrence  of  equity  for  all  fraud,  the  vigilance 
with  which  it  penetrates  all  disguises  and  reaches  to  the 
intrinsic  justice  of  the  case,  etc.  It  needs  but  slight 
familiarity  with  the  reports  of  these  same  courts  to  find 
decisions  which  "stick  in  the  bark"  as  flagrantly  as  those 
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of  any  court  of  law.  For  example  in  Eggers  v.  Ander- 
son, 63  N.  J.  Eq.  264,  49  Atl.  578,  55  So.  E.  A.  570, 
it  appeared  that  "an  old  German  woman  living  in  ap- 
parent destitution"  was  from  time  to  time  aided  by  an 
organization  of  charitably  inclined  young  women.  .  Later, 
having  reason  to  suspect  that  she  was  not  as  destitute 
as  she  seemed,  they  asked  her  to  maJke  a  will  in  their 
favor,  which  she  readily  consented  to  do,  and  was  as- 
sisted by  them  for  the  rest  of  her  life.  She  made  the 
will  but  promptly  tore  it  up  and  made  another  leaving 
her  property,  which  proved  to  be  worth  $3000,  to  relatives 
in  Germany.  The  salient  point  is  not  that  the  Hun's 
word  is  ever  a  scrap  of  paper  but  that  a  "court  of  con- 
science" found  nothing  to  condemn,  holding  that  the 
agreement  was  satisfied  by  the  making  of  the  will  and 
implied  no  obligation  to  keep  it  in  force.  The  decision 
was  not  forced  by  precedent;  it  stands  solitary  and  alone 
among  reported  American  decisions.  By  way  of  con- 
trast, a  court  whose  jurisdiction  is  not  exclusively  equi- 
table said  on  similar  facts  in  Bruce  v.  Moon,  57  S.  C.  60, 
85  S.  E.  415:  "But  it  is  said  that  A.  H.  Moon  com- 
plied with  his  promise  to  plaintiflF  by  making  his 'will 
giving  her  all  of  the  property  of  which  he  died  seized  and 
possessed.  This,  as  it  seems  to  us,  we  must  say,  is  a 
mere  play  upon  the  words.  To  say  that  a  person  has  ful- 
filled his  agreement  to  give  to  another  all  of  his  property 
at  his  death,  in  consideration  of  valuable  services  per- 
formed, by  making  his  will  in  accordance  with  such  agree- 
ment, and  then  to  turn  right  around  and  annul  and. 
effectually  destroy  such  testamentary  provision  by  con- 
veying away  all  of  his  property  to  another,  leaving  noth- 
ing whatever  upon  which  the  will  could  operate,  would 
be  ^keeping  the  word  of  promise  to  the  ear  and  breaking 
it  to  the  hope.' "  All  of  which  goes  to  show  what  re- 
formers of  practice  are  so  prone  to  forget,  that  the  per- 
sonal equation  is  in  the  end  the  determining  factor.  What 
the  system  may  be  called  or  what  platitudes  may  define 
its  jurisdiction  are  of  no  moment ;  the  judge  whose  mind 
inclines  to  substantial  justice  will  render  substantial 
justice,  while  the  judge  whose  mind  inclines  to  technical 
law  will  administer  technical  law. 


ACTIONS  AGAINST  RAf  LROADS  UNDER  FEDERAL  CONTROL. 

The  interest  which  has  been  manifested  by  the  pro- 
fession in  the  article  which  appeared  under  the  above  title 
in  the  April  issue  of  Law  Xotes^  and  the  number  of 
inquiries  which  have  been  made -by  readers  thereof,  have 
suggested  this  supplementary  discussion  of  the  suggestions 
which  have  been  received  and  of  the  cases  which  have 
been  decided  since  the  preparation  of  the  former  article. 

The  recent  decisions  tend  to  the  view  that  the  orders 
of  the  Director  General  respecting  the  place  of  suing  rail- 
roads under  federal  control  are  invalid.  Judge  Munger 
of  the  United  States  District  Court  of  Nebraska  held  in 
Rutherford  v.  Union  Pac.  R.  Co.,  254  Fed.  880,  that 
order  No.  50  for  the  substitution  of  the  Director  General 
as  defendant  was  valid,  but  held  in  Friesen  v.  Chicago, 
etc.,  R.  Co.,  254  Fed.  875,  that  orders  18  andlSa  regu- 
lating the  venue  were  invalid,  saying  on  that  point: 
^The  plain  meaning  of  the  words  used  in  this  section  is 


that  the  laws  then  existing  governing  the  relationship 
of  the  railways  as  common  carriers  were  to  remain  in 
effect  except  when  they  were  inconsistent  with  the  terms 
of  that  act  of  Congress  or  of  any  other  act  applicable  to 
federal  control  or  with  any  order  of  the  President.    Orders 
of  the  President  relating  to  the  carriers'  duties  and  lia- 
bilities, other  than  as  common  carriers,  were  not  author- 
ized by  this  portion  of  section  ten.     The  authorization 
of  the  bringing  of  an'  action  at  law  as  then  provided  by 
law,  against  the  railway  company  upon  a  cause  of  action 
not  arising  against.it  as  a  common  carrier,  was  therefore 
not  subject  to  an  order  of  the  President  limiting  the  dis- 
tricts in  which  such  an  action  could  be  commenced,  be- 
cause of  anything  contained  in  this  section  of  the  act 
of  Congress."    Orders^  18  and  18a  were  likewise  held  ta 
be  void  in  El  Paso,  etc.,  R.  Co.  v.  Lovick  (Tex.)  210  S. 
W.  283,  the  court  saying:    "How  can  a  Director  General 
deprive  him  of  the  right  to  resort  to  that  court  when 
Congress  has  said  that  his  action  might  be  brought  as 
then  provided  by  law?     How  can  his  action  be  stayed 
by  an  executive  order  when  Congress  has  protected  his 
right  to  the  rendition  of  a  judgment  as  it  existed  ob 
March  21,  1918.     In  the  opinion  of  this  court  that  por- 
tion of  section  10  above  quoted  protected  plaintiff  against 
executive  interference  with  his  right  to  resort  to   any 
court  having  jurisdiction  of  the  subject  matter  and  person 
of  defendant  and  his  further  right  to  prosecute  his  suit 
to   judgment.      We   regard   the   language   employed  .as 
plainly  indicative  of  the  congressional  intent  in  this  re- 
spect.    But  if  this  intent  and  meaning  of  the  act  cannot 
be  readily  ascertained  from  the  words  used,  it  neverthe- 
less becomes  apparent  when  considered  in  connection  with 
the  antecedent  proclamation  of  the  President  dated  De- 
cember 26,   1917.      In  this  proclamation  the  President 
ordered  that,  except  with  the  written  assent  of  the  Director,    . 
no  attachment  by  mesne  process  or  on  execution  should 
be  levied  on  or  against  any  of  the  property  used  by  any 
of  the  transportation  systems  in  the  conduct  of  their  busi- 
ness as  common  carriers ;  but  that  suits  might  be  brought 
by  and  against  the  carriers  and  judgments  rendered  as 
hitherto  until  and  except  so  far  as  the  Director  might, 
by  general  or  special  orders,  otherwise  determine.     There 
are  two  features  of  the  act  which  obviously  relate  to  that 
portion  of  the  proclamation.     The  first  is  the  provision 
with  reference  to   actions  at  law,   suits  in  equity,   and 
rendition  of  judgments.    The  second  is:    'But  no  process, 
mesne  or  final,  shall  be  levied  against  any  property  under 
such   federal    control.'      It    is    significant    that   whereas, 
under  the  proclamation,  suits  might  be  brought  against 
such  carriers  and  judgments  rendered  as  hitherto,  until 
and  except  as  the  Director  might,  by  order,  otherwise 
determining,  the  act  itself  expressly  stipulated  that  actions 
at  law  and  suits  in  equity  might  be  brought  against  such 
carriers  and  judgments  rendered  as  then   provided   by 
law,  and  that,  whereas,  under  the  proclamation,  mesne 
process  or  execution  could  be  levied  with  the  prior  writ- 
ten assent  of  the  Director,  under  the  act  of  Congress  it 
was    absolutely   forbidden.      These   features   of   the   act 
manifest  the  interest  of  Congress  to  be  that  under  no 
circumstances   was   the   property   of  the  carriers   to   be 
subject  to  le\7'  and  that  the  right  of  litigants  to  bring 
actions  and  have  judgments  rendered  as  such  rights  then 
existed  was  preserved  and  protected  against  future  execu- 
tive interference  which  was  plainly  forecast  in  the.  proc- 
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lamation  of  December  26th."  The  foregoing  decision  is 
of  course  in  direct  conflict- with  the  earlier  decision  of 
another  department  of  the  same  court  in  Rhodes  v.  Tatum 
(Tex.),  206  S.  W.  114.  In  Jensen  v.  Lehigh  Valley  B. 
Co.,  255  Fed.  795^  the  court  refers  to  an  unreported  case 
in  the  district  court  of  Minnesota  adverse  \o  the  validity 
of  order  No.  50.  In  Sagona  v.  Pullman  Co.,  174  N.  Y. 
S.  536,  the  court  made  the  substitution  of  parties  per- 
mitted .by  order  No.  50  without  comment  on  its  validity, 
holding  in  that  connection  that  a  supplemental  order  to 
the  Director  General  was  not  necessary.  In  Jensen  v. 
Lehigh  Valley  R.  Co.,  supra,  it  was  held  that  the  provi- 
sion that  the  Director  General  "may"  be  substituted  in 
pending  actions  was  permissive  only.  As  bearing  col- 
laterally on  the  subject  it  was  held  in  Commercial  Club 
V.  Chicago,  etc.,  R.  Co.  (Minn.)  171  N.  W.  312,  that 
federal  control  did  not  prevent  an  order  by  a  public 
service  commission  for  the  erection  of  a  new  depot.  A  con- 
trary holding  was  made  in  Chicago,  etc.,  R.  Co.  v.  State 
(Okla.),  180  Pac.  250.  In  the  case  of  Matter  of  New 
York  Cent.  R.  Co.,  105  Misc.  659,  174  N.  Y.  S.  682,  it 
was  held  that  it  did  not  prevent  the  enforcement  of  a  state 
law  requiring  the  repair  of  bridges.  In  Dickens  v.  Brans- 
ford  Realty  Co.  (Tenn.),  210  S.  \V.  644,  it  was  held  that 
apart  from  any  order  of  the  Director  General  a  railroad 
under  federal  control  was  so  far  a  government  agency 
as  not  to  be  subject  to  garnishment. 

The  matter  of  the  place  and  manner  of  suing  a  railroad 
company  remains  therefore  in  a  most  unsatisfactory  con- 
dition. The  decisions  are  about  equally  divided  as  to 
.the  validity  of  the  orders  of  the  Director  General,  and 
no  one  of  them  is  by  a  court  of  last  resort  (the  case  passed 
on  in  Dautzler  Lhr.  Co.  v.  Texas,  etc.,  B.  Co.  (Miss.), 
80  So.  770,  having  apparently  been  tried  before  the 
orders  of  the, Director  General  were  made).  On  the  or- 
dinary principles  of  statutory  construction  it  would  seem 
clear  beyond  question  that  orders  18,  18a  and  50  are 
void,  yet  so  great  is  the  war  power  (and  be  it  remembered 
that  legally  we  are  still  at  war)  that  a  lawyer  must  needs 
hesitate  to  jeopardize  his  client's  cause  of  action  by  dis- 
r^arding  them.  The  reasons  for  the  making  of  orders 
18  and  18a  were  stated  by  the  Director  General  as  fol- 
lows: "This  order  was  issued  because  suits  against  car- 
riers for  personal  injuries,  freight  and  damage  claims 
were  being  brought  in  jurisdictions  far  remote  from  the 
place  where  plaintiffs  resided  or  where  the  cause  of  action 
arose;  the  effect  being  that  men  operating  trains  engaged 
in  hauling  war  materials,  troops,  etc.,  were  required  to 
leavertheir  trains  and  attend  court  as  witnesses,  and  some- 
times travel  for  hundreds  of  miles  from  their  work,  seri- 
ously interfering  with  their  duties."  Can  it  be  denied 
that  the  emergency  thus  described  has  so  far  passed  that 
it  no  longer  warrants  the  continuation  of  the  uncertainty 
which  these  orders  of  doubtful  validity  create  ?  Whether 
the  rules  18  and  18a  are  in  themselves  good  rules  is 
beside  the  question.  If  a  reform  in  the  existing  law  as 
to  the  venue  of  civil  actions  is  advisable,  it  should  come 
from  a  source  of  unquestioned  authority. 

A  subscriber  whose  letter  is  published  in  this  issue 
raises  a  question  of  very  great  importance,  involving  the 
right  of  recovery  on  any  cause  of  action  which  has  arisen 
since  government  control  was  instituted.  He  suggests 
that  any  statute  which  seeks  to  impose  on  the  property 
of*  the  railroad  companies  a  liability  for  acts  occurring 


when  their  control  was  wholly  superseded  would  be  in- 
valid. If  this  contention  is  sound,  persons  having  a  cause 
of  action  arising  under  the  government  control  are  wholly 
without  remedy,  since  neither  the  United  States  nor  the 
Director  General  can  be  made  to  respond  in  damages. 
This  view  finds  support  in  the  only  case  which  has  passed 
on  the  point,  the  decision  of  a  single  judge 4n  Schum/icher 
V.  Permsylvania  B.  Co.,  175  N.  Y.  S.  84,  decided  March 
29,  1919.  In  that  case  it  was  held  that  section  10  of 
the  act  of  Congress  of  March  21,  1918,  authorizing  suits 
against  carriers  under  federal  control  is  unconstitutional. 
The  court  said : 

"The  federal  government,  in  the  control  and  operation 
of  the  railroad  properties  taken  over,  is  in  no  sense  the 
agent  or  representative  of  the  railroad  companies  to  whom 
the  systems  belong.  By  the  twelfth  section  of  the  act  the 
moneys  and  other  property  derived  from  the  operation 
of  the  carriers  during  federal  control  are  ^declared  to  be 
the  property  of  the  United  States.'  If  a  profit  is  realized 
from  such  operation,  the  profit  belongs  to  the  United 
States.  By  section  8  the  President  is  given  power  to 
exercise  the  powers  granted  him  with  relation  to  federal 
control  'through  such  agencies  as  he  may  determine,  and 
may  fix  the  reasonable  compensation  for  the  performance 
of  services  in  connection  therewith.'  In  other  words,  the 
federal  government,  in  the  operation  of  the  systems  taken 
over,  acts  as,  the  principal  and  not  as  the  agent  of  the 
owners  of  the  transportation  system,  becoming  a  lessee 
of  the  railroad  on  terms  agreed  upon  between  it  and  the 
companies.  Where  no  agreements  as  to  rentals  are 
reached,  and  where  no  such  formal  leases  are  entered  into, 
the  government  is  to  pay  such  a  rental  as  may  be  there- 
after determined  reasonable  and  just  by  and  in  the 
methods  prescribed.  In  short,  the  relation  between  the 
government  and  the  carrier  is  nothing  more  or  less  than 
that  of  lessor  and  lessee;  the  lessee  operating  the  road 
for  itself  and  on  its  own  account.  The  employees  en- 
gaged in  operating  the  various  systems  are  for  the  time 
being  at  least  the  government's  servants  and  agents,  sub- 
ject to  its  directions,  paid  by  the  government,  and  sub- 
ject to  dismissal  by  it.  .  .  .  If  our  view  and  construction 
of  the  statute  in  question  is  correct,  we  are  face  to  face 
with  the  legal  question  whether,  in  so  far  as  it  authorizes 
actions  and  judgments  against  carriers  for  the  negligence 
or  default  of  the  government  or  its  agents,  such  provisions 
are  constitutional  and  valid.  .  To  state  the  question  is  to 
answer  it.  We  can  reach  no  other  conclusion  than  that 
in  that  respect  Congress  has  exceeded  its  constitutional 
powers." 

There  is  however  much  room  for  a  contrary  contention. 
The  control  of  the  railroads  assumed  by  law  may  well 
be  likened  to  the  control  exercised  by  a  receiver.  This 
was  the  view  taken  by  Judge  Munger  who  said  by  way 
of  dictum  in  Butherford  v.  Union  Pac.  B.  Co.,  254  Fed. 
880,  that  "the  office  of  the  Director  General  is  analogous 
to  that  of  a  receiver  of  the  railway  companies."  Where 
a  railroad  is  operated  by  a  receiver,  as  has  many  times 
happened,  the  railroad  assets  are  liable  for  all  causes  of 
action  arising  out  of  that  operation,  and  while  a  receiver 
may  not  be  sued  without  consent  of  the  court  that  consent 
is  rarely  withheld,  many  federal  judges  granting  a  gen- 
eral consent  in  the  order  appointing  the  receiver.  The 
taking  of  a  railroad  from  the  control  of  its  officers  by  a 
court  for  the  benefit  of  its 'creditors  does  not  seem  to 
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differ  in  its  fundamental  principle  from  the  taking  of 
control  by  the  federal  government  in  aid  of  its  temporary 
need  of  special  service. 

However,  the  question  admits  of  enough  doubt  so  that 
the  railroads  can  litigate  for  years  to  prevent  the  en- 
forcement of  the  liabilities  which  have  accumulated  during 
the  period  of  •federal  control.  Even  if  the  effort  is  un- 
successful the  superadded  delay  will  amount  in  many 
cases  to  a  substantial  denial  of  justice.  This  inequity 
at  least  there  is  time  to  prevent.  Congress  should  provide 
before  the  roads  are  returned  to  private  control  that  every 
judgment  rendered  and  every  just  claim  arising  by  reason 
of  their  operation  by  the  federal  authorities  shall  be 
paid,  leaving  the  question  whether  the  burden  of  that 
payment  shall  ultimately  be  borne  by  the  railroads  or  by 
the  government  to  be  settled  later.  As  between  the  govern- 
ment and  the  railroads  there  are  equities  on  both  sides. 
The  roads  may  urge  with  an  appearance- of  justice  that 
they  should  not  be  compelled  to  pay  for  injuries  caused 
by  the  government  operation.  On  the  other  hand  there 
is  plausibility  in  the  contention  of  the  Director  General 
that  the  raiboads  have  been  saved  great  financial  loss  by 
the  government  operation.  In  his  report  for  1918  he 
says :  "Last  December  the  expenses  of  the  railroads  were 
increasing  with  great  rapidity.  They  were  hedged  about 
in  their  efforts  to  obtain  increased  rates  by  the  numerous 
and  various  restrictions  imposed  by  the  states,  and  also 
by  the  limitations  imposed  by  the  interstate  commerce 
act.  They  were  confronted  by  imperative  demands  'for 
greatly  increased  wages  and  were  without  machinery  to 
insure  an  amicable  settlement  of  those  demands.  They 
were  finding  it  almost  impossible  to  borrow  money  on  any 
terms  to  make  the  improvements  which  were  indispensable 
to  enable  them  to  perform  their  public  service.  The 
operation  results  for  the  first  four  months  of  1918  indi- 
cate that  if  the  railroads  had  been  under  private  control 
during  that  period  they  would  have  lost  in  operating  in- 
come, as  compared  with  the  corresponding  period  of  the 
preceding  year,  $136,116,633;  and  as  compared  with  an 
average  of  the  corresponding  period  for  the  three-year 
test  period,  $96,064,366.  This  takes  no  account  of  the 
wage  increase  subsequently  made,  which,  nevertheless, 
was  retroactive  to  January  1.  These  adverse  conditions, 
coupled  with  the  extreme  difficulty  of  borrowing  money, 
would  probably  have  resulted  in  the  failure  of  some  of 
the  most  important  railroad  companies  in  the  country  to 
meet  their  obligations  under  private  management."  But 
however  these  equities  may  be  adjusted,  the  holders  of 
claims  against  the  railroad  administration  should  not  be 
compelled  to  bear  the  burden  of  that  adjustment.  They 
have  already  sustained  more  than  their  share  of  delay 
and  inconvenience. 

One  of  our  correspondents,  taking  exception  to  the 
statement  in  the  previous  article  that  the  uncoUectibility 
of  judgments  against  the  railroads  had  doubtless  made  it 
possible  for  railroad  claim  agents  to  secure  many  unfair 
settlements,  has  accused  the  writer  of  sympathy  with  the 
"ambulance  chasers."  Quite  to  the  contrary  his  sym- 
pathy, like  that  of  other  members  of  the  profession  who 
are  not  partisan  by  reason  of  their  professional  connec- 
tions, is  wholly  with  the  person,  usually  without  property 
and  dependent  for  a  living  on  his  power  to  labor,  who 
sustains  a  serious  personal  injury  by  reason  of  negligence 
in  the  operation  of  a  railroad  and  is  compelled  to  seek 


redress  therefor  in  the  courts.  The  right  of  such  a  person 
to  a  fair  trial  in  a  forum  fixed  by  law  and  the  prompt 
payment  of  any  recompense  which  the  court  may  award 
for  his  injury  rests  on  the  plainest  considerations  of 
justice  and  is  reinfoixied  by  the  most  obvious  dictates  of 
humanity.  In  the  consideration  of  that  right,  whether  he 
is  represented  by  an  attorney  who  solicited  the  employ- 
ment is  quite  beside  the  question.  The  right  to  the  full 
enforcement  of  every  final  judgment  of  a  court  of  justice 
is  one  of  the  essentials  of  free  government.  The  depriva- 
tion thereof  is  a  wrong  so  great  that  nothing  but  dire 
emergency  will  justify  it.  The  moment  that  emergency 
passes  the  right  should  be  restored  and  recompense  made 
for  its  temporary  denial.  Nothing  but  the  existence  of 
flagrant  war  will  justify  a  condition  under  which  an 
executive  officer  can  set  himself  above  the  courts  and  re- 
gard or  disregard  at  his  pleasure  their  judgments  on 
matters  expressly  placed  within  their  jurisdiction.  With 
these  propositions  it  is  not  believed  that  any  lawyer  not 
influenced  by  a  special  interest  will  take  issue. 

W.  A,  S. 


RIGHT  TO  TAKE  AND  RETAIN  PHOTOGRAPHS,  ETC.,  OP 
PERSONS  ACCUSED  OP  CRIME. 

The  plight  of  the  innocent  man  arrested  on  a  criminal 
accusation  is  indeed  a  pitiable  one.  He  is  subject  to 
loss  in  finances  and  in  reputation  to  say  nothing  of  the 
humiliation  and  mental  suffering.  All  this  he  must  en- 
dure without  redress  for  the  general  good  of  society.  He 
must  spend  his  money  to  employ  counsel  to  defend  him 
properly,  or,  if  too  poor,  must  accept  the  services  of  counsel 
assigned  him  by  the  court,  generally  a  young  and  inex- 
perienced lawyer  poorly  equipped  to  contend  with  the 
trained  and  experienced  prosecutor  employed  by  the  ' 
state,  who,  unfortunately,  too  often  thinks  of  adding  an- 
other notch  in  his  gun  stock  rather  than  of  the  real  guilt 
or  innocence  of  the  accused.  His  business  suffers  both 
by  his  enforced  absence  and  the  loss  of  friends  because 
of  the'taint  of  crime  which  clings  to  him.  And  even  w^hen 
acquitted,  the  injury  to  his  reputation  remains  in  a  large 
measure,  for  such  is  humanity.  Truly  with  the  innocent 
man  accused  of  crime  it  is  a  case  of  "heads  I  win  and 
tails  you  lose."  The  welfare  of  society  in  general  demands 
that  the  individual  must  submit  to  these  things;  they 
are  unavoidable,  or  rather  that  he  should  submit  to  tempo- 
rary restraint  and  trial  is,  but  whether  he  should  be 
deprived  of  all  redress  is  questionable.  However,  while 
society  cannot  allow  him  to  escape  trial  and  appafcntly 
has  fastened  the  accompanying  hardships  upon  him 
finally,  it  can  refrain  from  unnecessarily  adding  to  these 
hardships,  and  as  far  as  possible,  consistent  with  the  pub- 
lic welfare,  give  practical  effect  to  the  presumption  of 
innocence  with  which  the  law  envelops  him. 

That  the  modem  method  of  preserving  the  identity 
of  criminals  is  of  great  value  in  the  prevention  and  de- 
tection of  crime  is  imquestioned,  but  the  custom  of  police 
authorities  to  take,  before  conviction,  the  photographs  and 
measurements  of  persons  merely  suspected  and  accused 
of  crime,  for  preservation  in  that  depository  of  criminal 
records  commonly  known  by  the  rather  unsavory  cog- 
nomen of  "rogues'  gallery,"  is  qtoestioned  seriously,  and 
the  right  emphatically  denied  by  some  of  our  courts.  The 
detection  of  crime  is  an  art  according  to  some  of  our 


Digitized  by 


Google 


JuxE,  1919.( 


I,AW  NOTES 


49 


novelists,  but  the  modern  methods  of  fixing  and  preserving 
the  identity  of  criminals  may  be  called  an  exact  science. 
The  photograph,  the  Bertillon  system  of  measurement, 
linger  prints,  etc.,  have  enabled  the  police  so  to  fix  the 
identity. of  those  who  violate  the  laws,  that  there  can  no 
longer  be  a  question  of  who's  who  in  the  "rogues'  gal- 
lery." 

The  right  to  photograph  and  measure  the  accused  is 
unquestioned  in  the  case  of  habitual  or  convicted  crim- 
inals. It  is  clearly  justified  as  an  exercise  of  the  police 
power.  As  was  said  in  Owen  v.  Partridge,  40  Misc.  415, 
82  ]S\  Y.  S.  248:  "The  duty  of  the  police,  always  exist- 
ing, and  reaffirmed  by  ihe  charter  (§315)  to  ^preserve 
the  public  peace,  prevent  crime,  detect  and  arrest  of- 
fenders,' gives  them  necessarily  a  wide  range  of  incidental 
powers  to  accomplish  the  mandate  of  the  statute.  The 
existence  of  the  so-called  'rogues'  gallery,'  and  the  taking 
of  photographs,  weights  and  measurements,  finds  its 
authority,  if  anywhere,  in  this  provision,  or  in  the  ac- 
cepted pre-existing  principles  of  which  it  is  the  expres- 
sion. So  far  as  habitual  criminals  are  concerned,  their 
supervision  and  control,  no  serious  question  could  well  be 
raised  as  to  the  propriety  or  legal  character  of  the  acts 
involved." 

On  the  other  hand  there  are  certain  rights  pertaining 
to  mankind  which  have  their  origin  independent  of  any 
express  provision  of  law  and  which  are  termed  "natural 
rights."  One  of  these  is  the  right  of  personal  liberty, 
which  includes  absolute  freedom  to  everyone  to  come 
and  go  as  he  pleases  and  preserve  his  person  inviolate 
from  attack  by  another.  This  right  has  been  recognized 
and  safeguarded  by  the  makers  of  our  various  constitu- 
tions, which  provide  that  no  one  shall  be  deprived  of  his 
rights  except  by  due  process  of  law.  However,  this  right 
must  yield  to  another  and  higher  right.  The  right  to 
personal  liberty  and  freedom  must  give  way  to  the  neces- 
sities of  the  public  welfare,  and  the  individual  must  submit 
to  temporary  restraint  at  times  in  order  that  the  rights 
of  society  in  general  may  be  preserved,  and  so  he  may 
be  held  against  his  will  when  accused  of  crime  and  until 
such  time  as  it  can  be  determined  whether  the  accusa- 
tion is  true  or  falsa  But  this  right  of  temporary  re- 
straint is  zealously  guarded  and  restricted,  and  just  how 
far  the  police  may  go  in  the  exercise  of  the  right  presents 
a  nice  question.  Certainly  to  hold  that  a  person  merely 
suspected  of  crime  and  whose  guilt  or  innocence  remains 
to  be  determined  may  be  measured  and  photographed 
for  the  purpose  of  preserving  his  identity  in  the  criminal 
records  would  seem  to  be  carrying  police  supervision  to 
an  unwarranted  extent.  Tiedeman  in  his  work  on  State 
and  Federal  Control  of  Persons  and  Property,  Vol.  1, 
p.  157,  says  on  this  subject:  "Another  phase  of  police 
supervision  is  that  of  photographing  alleged  criminals 
and  sending  copies  of  the  photograph  -to  all  detective 
bureaus.  If  this  be  directed  by  the  law  as  punishment 
for  a  crime  of  which  the  criminal  stands  convicted,  or  if 
the  man  is  in  fact  a  criminal,  and  the  photograph  is 
obtained  without  force  or  compulsion,  there  can  be  no 
constitutional  or  legal  objection  to  the  act,  for  no  right 
has  been  violated.  But  the  practice  is  not  confined  to 
the  convicted  criminals.  It  is  very  often  employed 
against  persons  who  are  only  under  suspicion.  In  such 
a  case,  if  the  suspicion  is  not  well  founded,  and  the 
suspected  person  is  in  fact  innocent,  such  use  of  his 


photograph  would  be  a  libel,  for  which  everyone  could 
be  held  responsible  who  was  concerned  in  itq  publication.* 
And  it  would  be  an  actionable  trespass  against  the  right 
of  personal  security,  whether  one  is  a  criminal  or  not, 
to  be  compelled  involuntarily  to  sit  for  a  photograph  to 
be  used  for  such  purposes,  unless  it  was  imposed  by  the 
statutes  as  a  punishment  for  the  crime  of  which  he  has 
been  convicted."  He  intimates  that  if  the  suspicion  of 
guilt  is  well  founded  the  police  are  justified  in  taking 
the  measurements  and  photograph  of  one  merely  accused 
of  crime.  But  as  was  said  in  Owen  v.  Partridge,  supra: 
"But  what  is  well-founded  suspicion?  Where  the  per- 
son photographed  is  not  a  habitual  criminal,  or  has  never 
been  convicted  of  crime  so  that  preventive  measures  might 
be  justified,  or  where  the  suspicion,  directed  to  a  par- 
ticular case,  has  not  sufficient  legal  basis  in  fact  to 
warrant  some  criminal  proceeding — the  definition  of  a 
^suspicious  person'  becomes  vague  and  shadowy,  varying 
with  the  circumstances  of  each  case,  and  measures  like 
those  under  consideration  may  approach  dangerously  near 
an  arbitrary  interference  with  personal  rights.  In  this 
case  the  arrest  has  nothing  but  suspicion  to  support  it, 
and  were  it  necessary  to  inquire  into  the  foundation  of 
the  suspicion,  it  would,  on  the  facts  disclosed,  be  found 
to  rest  on  hearsay  merely.  The  sworn  statement  of 
several  detectives  that  the  plaintiff  was  known  to  them 
for  years  as  a  common  cheat  and  gambler,  as  an  associate 
of  criminals  and  disreputable  persons,  without  the  dis- 
closure of  any  fact  showing  the  source  of  such  knowledge, 
can  hardly  be  deemed  sufficient." 

It  has  been  said  that  the  act  of  declaring  what  tempo- 
rary invasions  of  the  natural  rights  of  liberty  and  per- 
sonal immunity  are  necessary  in  the  exercise  of  the  police 
power  for  the  common  welfare  of  the  community  is  solely 
a  legislative  act,  and  in  the  absence  of  specific  statutory  ' 
authority  the  measuring  and  photographing  of  persons 
accused  of  crime  is  an  unlawful  violation  of  those  rights. 
People  V.  Bingham,  57  Misc.  66,  107  K  Y.  S.  1011, 
wherein  it  was  insisted  by  the  police  authorities  of  a  city 
that  the  right  to  take  the  measurements  and  to  photograph 
persons  accused  of  crime  was  given  them  by  the  provision 
of  the  city  charter  which  made  it  their  duty  to  "espe- 
cially preserve  the  public  peace,  prevent  crime,  and  detect 
and  arrest  offenders."  The  court,  however,  in  denying 
this  contention  said:  "To  subject  a  citizen,  never  before 
accused,  to  such  indignities,  is  certainly  unnecessary  in 
order  to  Metect  and  arrest'  him,  for  he  must  have  been 
^tected  and  arrested  before  he  can  be  so  dealt  with.  It 
is  unnecessary  to  ^prevent  crime,'  for  the  acts  for  which 
indictment  have  been  found,  if  criminal,  have  already 
been  committed.  The  'public  peace'  cannot  readily  be 
disturbed  by  a  man  in  the  custody  of  the  law,  and  his 
arrest  will  be  all  sufficient  to  accomplish  that  end  without 
imposing  upon  him  further  attack  upon  the  inviolability 
of  his  person.  .  .  .  The  facts  of  the  police  department 
here  criticised  were  not  only  a  gross  outrage,  not  only 
perfectly  lawless,  but  they  were  criminal  in  character. 
Every  person  concerned  therein  is  not  only  liable  to  a 
civil  action  for  damages,  but  to  criminal  prosecution  for 
assault  (Penal  Code,  §219),  and  also  for  criminal 
libel.'^  And  in  Schulman  v.  WhituJcer,  117  La.  704,  8 
Ann.  Oas.  1174,  42  So.  227,  7  L.  R  A.  (N.  S.)  274, 
the  court  holding  that  a  police  officer  had  exceeded  his 
authority  in  taking  the  picture  of  one  arrested  and  ac- 
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cused  of  crime  and  placing  it  in  the  rogues'  gallery,  based 
its  ruling  on  a  similar  ground,  saying  that  ordinarily 
there  is  no  necessity  for  taking  the  photograph  before 
the  trial  and  conviction  of  the  accused,  and  that  the 
photograph  should  not  be  taken  unless  it  is  evident  that 
it  is  necessary  for  the  purpose  of  identifying  the  alleged 
criminal  or  of  detecting  crime.  These  cases  are  sup- 
ported by  others  from  the  same  jurisdictions.  Hawkins 
V.  KvJin^,  153  App.  Div.  216,  137  N.  Y.  S.  1090,  af- 
firmed 208  N.  T.  555,  101  N.  E.  1104;  Schulman  v. 
Whitaher,  115  La.  628,  39  So.  737;  Itzkovitch  v. 
Whitaker,  117  La.  708,  42  So.  228,  116  Am.  St.  Rep. 
215. 

But  there  are  authorities  which  sustain  the  contrary 
view.  In  State  v.  Clausineier,  154  Ind.  599,  57  N.  E. 
541,  77  Am.  St.  Rep.  511,  50  L.  R.  A,  73,  it  was  held 
that,  since  it  was  the  duty  of  a  sheriff  to  confine  in  jail 
and  safely  keep  all  persons  in  his  custody  awaiting  trial 
on*  a  charge  of  crime,  until  lawfully  discharged,  and  if 
they  escape,  to  pursue  and  recapture  them,  he  had  the 
right,  provided  he  used  no  physical  force,  to  take  the 
photograph  of  a  prisoner,  if  he  considered  that  such  action 
would  enable  him  to  secure  the  prisoner's  safe  keeping 
or  would  enable  him  to  retake  the  prisoner  more  readily 
if  the  latter  should  escape. 

In  some  states  a  distinction  is  drawn  between  taking  the 
photograph  of  the  accused  for  the  purpose  of  identification 
in  connection  with  his  trial  and  taking  it  for  preservation 
in  the  police  records.  Thus  in  Schaeffer  v.  U.  8.,  24 
App.  Cas.  (D.  C.)  417,  it  was  held  that  the  police  might 
take  the  photograph  oi  a  person  who  was  under  arrest 
for  homicide,  provided  they  did  not  use  excessive  force 
or  illegal  duress  and  that  the  photograph  so  taken  could 
-be  used  at  the  trial  for  the  purpose  of  identifying  him. 
In  that  case  it  was  said:  "We  know  that  it  is  the  daily 
practice  of  the  police  oflScers  and  detectives  of  crime  to 
use  photographic  pictures  for  the  discovery  and  identifica- 
tion of  criminals, .  and  that,  without  such  means,  many 
criminals  would  escape  detection  or  identification.  It 
could  as  well  be  contended  that  a  prisoner  could  lawfully 
refuse  to  allow  binaself  to  be  seen,  while  in  prison,  by 
a  witness  brought  to  identify  him,  or  that  he  could  right- 
fully refuse  to  uncover  himself,  or  to  remove  a  mark,* 
in  court,  to  enable  witnesses  to  identify  him  as  the  party 
accused  as  that  he  could  rightfully  refuse  to  allow  an 
officer,  in  whose  custody  he  remained,  to  set  an  instru- 
ment and  take  his  likeness  for  purposes  of  proof  and 
identification.  It  is  one  of  the  usual  means  employed 
in  the  police  service  of  the  country,  and  it  would  be 
matter  of  regret  to  have  its  use  unduly  restricted  upon 
any  fanciful  theory  or  constitutional  privilege."  So  in 
Dovm^  V.  8wann,  111  Md.  53,  73  Atl.  653,  134  Am.  St. 
Rep.  586,  23  L.  R.  A.  (N.  S.)  739,  it  was  held  to  be 
witiiin  the  power  of  the  police  authorities  to  photograph 
and  take  the  Bertillon  measurements  of  a  person  accused 
of  crime  for  the  purpose  of  identification  provided  the 
records  so  made  were  not  placed  in  the  "rogues'  gallery" 
before  conviction.  The  court  in  refusing  to  enjoin  the 
police  officers  from  photographing  and  measuring  a 
prisoner  said:  "In  our  opinion,  the  photographing  and 
measuring  of  the  appellant  in  the  manner  and  for  the 
purposes  mentioned  and  the  use  of  his  photograph  and 
the  record  of  his  measurements  to  the  extent  set  forth  in 
the  answer  by  the  police  authorities  of  Baltimore  City 


would  not  constitute  a  violation  of  the  personal  liberty 
secured  to  him  by  the  Constitution  of  the  United  States- 
or  of  this  State.  .  .  .  But  we  must  not  be  understood 
by  so  doing  to  countenance  the  placing  in  the  ^rogues'" 
gallery'  of  the  photograph  of  any  person,  not  a  habitual 
criminal,  who  has  been  arrested  but  not  convicted  on  a 
criminal  charge,  or  the  publication  under  those  circum- 
stances of  his  Bertillon  record.  Police  officers  have  no 
right  to  needlessly  or  wantonly  injure  in  any  respect  per- 
sons whom  they  are  called  upon  in  the  course  of  their 
duty  to  arrest  or  detain,  and  for  the  infliction  of  any 
such  injury  they  would  be  liable,  to  the  injured  person,, 
in  the  same  manner  and  to  the  same  extent  that  private 
individuals  would  be."  And  in  Mdbry  v.  Kettering,  92 
Ark.  81,  122  S.  W.  115,  it  was  held  that  police  officers 
had  the  right  to  take  the  photograph  of  a  person  in  jail 
accused  of  crime  for  the  purposes  of  identification.  Aa 
to  the  allegation  that  the  photographs  were  to  be  placed 
in  the  "rogues'  gallery,"  the  court  said:  "It  is  true 
that  it  is  alleged  in  the  complaint  that  the  photographs- 
were  taken  by  the  defendants  ^for  the  avowed  purpose 
of  developing  said  plates  into  photographs,  as  these 
plaintiffs  believe  and  allege,  for  the  purpose  of  having 
said  photographs  placed  in  what  is  known  as  the  rogues'" 
gallery';  but  they  fail  to  state  what  the  rogues'  gallery 
consists  of,  and  we  cannot  take  judicial  cognizance 
thereof.  For  aught  we  know  to  the  contrary,  it  may  be 
some  legitimate  method  of  identification  of  criminals  or 
those  charged  with  crime;  and  we  have  held  that  the 
photographs  of  accused  persons  may  be  used  for  such, 
purpose."  A  rather  astonishing  assertion  of  judicial 
ignorance  on  the  part  of  the  court. 

Conceding  that  it  is  unlawful  for  police  officers  to 
photograph  or  measure  an  accused  person  before  convic- 
tion, the  question  arises  as  to  the  rights  of  one  so  wronged 
after  acquittal,  with  respect  to  the  return  or  destruction 
of  the  records.  It  is  hard  to  conceive  of  any  normal  man 
holding  any  other  view  than  that  the  records  in  such  a 
case  should  be  destroyed  or  returned  to  the  person  ac- 
quitted. And  the  Louisiana  cases  cited,  supra,  hold  that 
this  may  be  accomplished  through  injunction  proceedings. 
But  in  New  York  a  rather  anomalous  situation  is 
presented.  While  the  rule  is  well  established  that  "it  is 
an  unlawful  violation  of  the  personal  rights  of  a  person 
accused  of  crime  to  take  his  photograph  and  Bertillon 
measurements  before  conviction,  it  is  held  that  in  case 
of  acqiiittal  the  courts  are  powerless  to  compel  their 
return  or  destruction  by  mandamus  or  injunction  and  the 
injured  person  is  left  to  his  remedy  at  law  through  an 
action  for  damages.  In  Matter  of  Motineux,  177  N.  Y. 
396,  69  N.  E.  727,  65  L.  R.  A.  104,  it  appeared  that 
the  records  were  made  by  the  superintendent  of  a  state 
prison  after  conviction  and  pursuant  to  specific  statutory 
authority,  and  it  was  held  that  although  the  verdict  had" 
been  reversed  and  the  accused  acquitted  on  his  second 
trial  the  courts  were  powerless  to  grant  him  redress  for 
the  apparent  injustice  of  retaining  his  photograph  and 
measurements  among  those  of  convicted  criminals,  and! 
his  only  recourse  must  be  through  the  legislature  But 
even  though  after  the  Molineux  case  the  legislature 
passed  an  act  providing  that  on  the  acquittal  of  a  person 
charged  with  crime  all  photographs  and  plates  should  be 
returned  to  him,  the  court  has  declared  itself  powerless 
to  compel  obedience  to  the  statute  by  mandamus,  nor 
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did  it  suggest  any  form  of  action  in  which  relief  could 
be  grant^  but  rather  intimated  that  the  person  wronged 
must  rely  on  the  legal  sense  of  duty  supposedly  possessed 
by  the  police  authorities.  On  this  point  it  was  said  in 
People  V.  Bingham  J  supra:  "It  is  with  great  regret  that 
I  have  been  compelled  to  come  to  the  conclusion  that  I 
cannot  afford  the  relator  relief  in  this  form  of  proceed- 
ing. It  seems  highly  probable,  however,  that  by  voluntary 
action  the  police  department  will  gladly  undo  the  wrong 
that  has  been  done.  It  is  scarcely  conceivable  that  a 
department  of  the  city  government  whose  acts  are  not 
only  unlawful,  but  criminal  in  character,  should  hesitate 
to  undo  such  acts  when  their  attention  is  called  to  the 
character  of  them.  It  is  made  the  duty  of  the  police 
department  under  the  charter  to  prevent  crime.  It  re- 
mains to  be  seen  whether  under  the  pretense  of  doing 
that  they  shall  persistently  commit  crime." 

After  reading  these  decisions  one  wonders  what  has 
become  of  the  old^maxim  that  "there  is  no  wrong  without 
a  remedy."  True  it  is  that  a  person  so  wronged  may 
bring  an  action  for  damages  against  the  officer  or  officers 
so  violating  his  personal  rights.  And  in  Hawkins  v. 
Kuhjie,  supra,  a  person  so  wronged  obtained  a  verdict 
against  the  police  official  responsible  for  $1788 ;  and  while 
money  may  salve  his  wounded  feelings  and  a  verdict  for 
damages  may  afford  a  stimulus  to  that  sense  of  duty 
attributed  to  the  police  in  the  Bingham  case,  it  in  no 
sense  remedies,  the  continuing  wrong  of  keeping  his 
record  among  those  of  convicted  criminals. 

The  court  in  the  Bingham  case  based  its  holding  on  the 
rule  that  mandamus  lies  only  to  compel  one  to  do  what 
ought  to  be  done  in  the  discharge  of  a  public  duty  and  not 
to  undo  what  is  improperly  done,  and  this  rule  in  the  ab- 
stract finds  almost  universal  support  among  the  authori- 
ties. But  is  it  not  a  rather  strained  construction  of  the 
rule  to  hold  that  it  is  not  the  clear  duty  of  the  police 
to  return  records  unlawfully  taken?  Could  any  duty  be 
plainer?  And  under  the  circimistances  and  in  the  in- 
terest of  justice  could  not  the  court  as  easily  have  held 
that  the  duty  to  return  the  photographs  and  plates  was 
a  positive  duty  which  ought  to  be  done  instead  of  the 
rather  backward  construction  that  what  was  asked  was 
to  require  an  officer  to  undo  that  which  was  improperly 
done  ?  In  other  words,  even  in  the  absence  of  specific 
statutory  commands,  is  it  not  the  plain  duty  of  police 
officers  to  return  records  unlawfully  made?  But  in  New 
York  they  are  commanded  by  statute  to  do  so  and  yet 
the  court  in  Oow  v.  Bingham,  supra,  held  that  it  was 
without  authority  to  compel  them  by  mandamus  to  re- 
turn them.  The  story  told  by  a  lawyer  who  once  lost 
a  case  though  supported  by  specific  statutory  enactment, 
which  the  court  entirely  ignored  in  rendering  its  de- 
cision, is  Apropos  of  the  situation  presented  here.  A 
n^ro  preacher,  having  announced  that  in  his  sermon  he 
would  explain  various  passages  in  the  Bible,  started  off 
smoothly,  but  coming  to  an  intricate  and  obscure  verse 
he  stopped  and  said:  "Dis,  brederin,  am  a  ceedingly 
difcult  and  dangerous  verse  and  we  will  jes  look  dis  verse 
sternly  in  the  face  and  pass  on.''  In  the  Bingham  case 
the  court  looked  the  statute  sternly  in  the  face  and 
passed  on. 

While  the  holding  in  other  New  York  cases  that  in- 
junction will  not  lie  finds  support  in  many  cases  which 
declare  that  equity  will  afford  relief  only  when  property 


rights  are  involved,  and  not  in  cases  of  so-called  personal 
rights,  the  courts  have  in  more  than  one  instance  granted 
relief  when  in  fact  no  property  rights  were  involved, 
though  they  based  their  decisions  on  the  nominal  ex- 
istence of  alleged  property  rights.  For  instance,  see 
Woolsey  v.  Judd,  4  Duer  379,  where  an  injunction  vas 
granted  restraining  the  publication  of  private  letters, 
which  in  reality  had  no  property  value,  and  the  injunction 
was  sought  merely  to  protect  the  writer  against  pain  and 
humiliation,  yet  the  court  based  its  decision  on  the 
nominal  existence  of  a  property  right.  And  in  Edison 
V.  Edison  Polyform,  etc.,  Co.,  73  N.  J.  Eq.  136,  67  Atl. 
392,  the  court  in  granting  an  injunction  restraining  the 
use  of  a  photograph  without  the  consent  of  the  subject 
recognized  the  doctrine  of  the  right  of  privacy  but  also 
held  that  there  was  a  right  of  property  in  the  photograph. 
In  Roberson  v.  Rochester  Folding-Box  Co,,  171  N.  Y. 
538,  64  N.  E.  442,  89  Am.  St.  Eep.  828,  59  L.  R.  A. 
478,  which  was  an  action  brought  to  restrain  the  use  of 
a  photograph  of  a  young  girl  for  advertising  purposes,  it 
was  held  by  a  divided  court,  four  to  three,  that  injunction 
would  not  lie  and  further  that  in  the  law  of  New  York 
there  was  no  such  thing  as  the  right  of  privacy.  Relying 
on  the  Roberson  case  as  authority  it  was  held  in  Owen  v. 
Partridge,  supra,  that  injunction  would  not  lie  to  re- 
strain the  publication  and  exhibition  of  the  photograph 
and  measureiiients  of  a  person  unjustly  accused  of  crime 
although  the  complainant  had  suffered  wrong  and  the 
injury  was  irreparable.  In  the  dissenting  opinion  in 
the  Roberson  case  it  was  said :  "When,  as  here,  there  is 
an  alleged  invasion  of  some  personal  right,  or  privilege, 
the  absence  of  exact  precedent  and  the  fact  that  early 
commentators  upon  the  commpn  law  have  no  discussion 
upon  the  subject  are  of  no  material  importance  in  award- 
ing equitable  relief.  That  the  exercise  of  the  preventive 
power  of  a  court  of  equity  is  demanded  in  a  novel  case, 
is  not  a  fatal  objection."  And  in  Schuyler  v.  Curtis,  147 
N.  Y.  434,  42  N.  E.  22,  49  Am.  St.  Rep.  671,  31  L.  R. 
A.  286,  Mr.  Justice  Peckham  in  dictum  said:  "It  may 
be  admitted  that  the  courts  have  power  in  some  cases  to 
enjoin  the  doing  of  an  act  where  the  nature  or  character 
of  the  act  itself  is  well  calculated  to  wound  the  sensibilities 
of  an  individual,  and  where  the  doing  of  the  act  is  wholly 
unjustifiable,  and  is,  in  legal  contemplation,  a  wrong,  even 
though  the  existence  of  no  property,  as  that  term  is 
usually  used,  is  involved  in  the  subject."  After  the  deci- 
sion in  the  Roberson  case  the  legislature  passed  an  act 
(Civil  Rights  Law,  §§  50,  51,  McKinney's  Consol.  Laws 
of  N.  Y.,  bk.  8,  p.  44)  making  it  a  misdemeanor  to  use 
the  photograph  of  another  for  advertising  purposes  with-  " 
out  his  consent,  and  providing  both  for  an  action  for 
damages  and  relief  by  injunction.  This  statute  has  been 
held  to  be  constitutional  in  two  instances.  Rhodes  v. 
Sperry,  etc.,  Co.,  193  N.  Y.  223,  85  N.  E.  1097,  127 
Am.  St.  Rep.  945,  34  L.  R  A.  (N.  S.)  1143;  Wyatt  v. 
McCreery,  126  App.  Div.  650,  111  N.  Y.  S.  86. 

This  extension  of  the  equitable  jurisdiction  of  the 
courts  has  found  concrete  expression  in  at  least  one  case, 
ItzhovUch  V.  WhOaker,  115  La.  479,  39  So.  499,  112 
Am.  St.  Rep.  272,  1  L.  R  A.  (N.  S.)  1147,  wherein  it 
was  said :  ^^e  think  that  the  publication  of  an  innocent 
man's  photograph  in  the  rogues'  gallery  gives  rise  to 
sufficient  grounds  to  sustain  an  injunction.  There  is  a 
right  in  equity  to  protect  a  person  from  such  an  invasion 
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of  private  rights.  Everyone  who  does  not  violate  the 
law  can  insist  upon  being  let  alone  (the  right  of  privacy). 
In  such  a  case  the  right  of  privacy  is  absolute.  It  must 
be  said  that  there  is  some  limit  to  this  right,  which  it 
is  not  necessary  to  discuss  in  this  case.  A  person  may 
be. arrested,  imprisoned,  and  acquitted,  without  right  to 
damages.  All  of  this  is  true,  but  it  bears  no  application 
to  the  issue  in  hand.  Where  a  person  is  not  guilty,  is 
honest  (and  that  is  the  only  light  upon  which  to  consider 
this  case  with  the  issues  before  us),  he  may  obtain  an 
injunction  ta  prevent  his  photograph  from  being  sent  to 
the  rogues'  gallery.  He  has  the  personal  right  to  the 
restraining  order,  at  least  for  the  time  being.  The  theory 
in  opposition  to  this  view  is  substantially  that  the  picture 
should  be  taken  and  exhibited  for  the  public  good.  There 
can  be  no  public  good  subserved  by  taking  the  photograph 
of  an  honest  man  for  the  purpose  before  mentioned.  The 
court  had  jurisdiction  to  issue  the  preliminary  injunc- 
tion, and  to  make  it  perpetual  if  the  evidence  justifies 
the  decree."  And  this  would  seem  to  be  the  better  doc- 
trine, which  should  be,  and  doubtless  eventually  will  be, 
adopted  \^ithout  recourse  to  the  pretense  of  the  existence 
of  property  rights  where  none  in  fact  exist. 

Minor  Bbonaugh. 


Castas  of  Jfnier^st 

What  Constitutes  "Ability  to  Buy"  Within  Rule  as  to 
Right  op  3rok£r  to  Commissions. — To  be  able  to  buy,  a  cus- 
tomer produced  by  a  broker  must,  it  seems,  actually  have  the 
money  to  make  the  cash  payment,  and  be  in  shape  financially 
to  meet  any  deferred  payments.  It  was  so  held  in  Reynor  v. 
Mackrill  (la.),  164  N.  W.  336,  wherein  the  court  said:  "It  is 
urged  that  the  court  should  have  instructed  as  to  what  con- 
stitutes a  ready,  able  and  willing  buyer,  and  the  definition  should 
have  been  that  he  is  one  who  actually  has  the  money  to  meet 
the  cash  payment,  and  not  merely  one  who  might  have  property 
upon  which  he  could  raise  the  necessary  money.  The  suj^ort 
claimed  is  Jones  v.  Ford,  154  la.  554,  38  L.  R.  A.  (N.  S.)  777, 
134  N.  W.  571.  The  court  charged  correctly  that:  'To  be  able 
means  that  the  purchaser  must  have  the  money  at  the  time  to 
make  any  cash  payments  that  are  required  in  order  to  meet  the 
terms  of  the  seller  and  does  not  simply  mean  that  the  purchaser 
have  property  upon  which  he  could  raise  the  amount  of  money 
necessary;  but,  as  stated,  he  milst  actually  have  the  money  to 
meet  the  cash  payment,  and  be  in  shape  financially  to  meet  any 
deferred  payments.'  It  charged  correctly  that  to  be  willing 
'means  to  be  willing  to  make  the  purchase  upon  such  terms.' 
This,  as  said,  is  correct,  though  it  is  held  in  McGinn  v.  Garber, 
125  la.  536,  101  N.  W.  279,  that,  though  there  be  general  testi- 
mony that  the  money  to  make  the  cash  payment  was  on  hand, 
if  it  does  not  appear  the  buyer  owns  property  out  of  which  a 
judgment  for  the  purchase  price  can  be  enforced,  there  is  a 
failure  of  proof  as  to  sufficient  financial  ability.  For,  in 
McDermott  v.  Mahoney,'  139  la.  306,  115  N.  W.  32,  116  N.  W. 
788,  where  a  proposed  buyer  testified  generally  that  he  was  able 
to  buy,  that  he  could,  within  a  day  or  two,  have  raised  the 
money  to  make  the  necessary  cash  payment  if  the  owner  had 
not  refused  to  sell,  and  it  appears  that  there  was  issue  on 
performing  by  a  specified  time,  and  at  the  time  at  which  the 
ability  was  questioned,  the  agent  still  had  ten  days  to  perform. 


it  is  held  that,  in  these  circumstances,  neither  immediate  ability, 
nor  tender,  nor  actual  possession  of  enough  cash  to  tender  or 
in  readiness  to  tender,  are  material." 

Incorrect  Statement  op  Age  as  Voiding  Insurance  Policy. 
—In  Hope  V,  Maccabees  (N.  J.),  102  Atl.  689,  reported  and 
extensively  annotated  in  1  A.  L.  R.  455,  it  was  held 'that  a 
merely  incorrect  statement  of  one's  age  in  an  application  for 
membership  in  a  beneficial  order,  without  more,  cannot  be  said, 
as  a  matter  of  law,  to  be  wilfully  false  and  sufficient  to  in- 
validate the  insurance  certificate.  The  court  said:  "Did  Golden 
falsely  state  his  age?  In  his  application  for  membership  in 
the  defendant  corporation,  he  stated  that  he  was  bom  at 
Rondout,  New  York,  February  22,  1868,  and  declared  that  the 
answers  he  had  given  to  the  questions  propounded  to  him  were 
fair  and  true  answers,  and  agreed  that  those  statements,  to- 
gether with  those  made  by  the  examining  physician,  and  the 
laws  of  the  order  then  in  force  and  that  might  be  thereafter 
adopted,  should  form  the  basis  of  his  contract  for  beneficial 
membership;  that  any  untrue  or  fraudulent  answers,  any  sup- 
pression of  facts  in  regard  to  his  health,  age,  occupation,  etc., 
should  vitiate  his  benefit  certificate,  and  forfeit  all  payments 
made  thereon;  that  the  application  and  the  laws  of  the  order 
then  in  force,  or  that  might  thereafter  be  adopted,  were  made 
a  part  of  the  contract,  and  he,  for  himself  and  his  beneficiary, 
agreed  to  conform  to  and  be  governed  thereby.  There  was 
proof  in  the  case  to  the  effect  that  Golden  was  bom  February 
21,  1864,  instead  of  February  22,  1868,  and  that  therefore  he 
was  four  years  older  than  he  stated  he  was.  It  is  to  be  ob- 
served that  there  is  a  provision  in  the  application  that  if  a 
member  understates  his  age  in  good  faith,  and  without  any  in- 
tention to  deceive,  he  shall  not  thereby  forfeit  his  certificate, 
etc.  We  fail  to  find  any  evidence  in  the  case  which  would 
have  justified  the  trial  judge  in  saying,  as  matter  of  law,  that 
Golden  had  misrepresented  his  age  with  intent  to  deceive,  and 
that  question  was  therefore  properly  left  to  the  jury.  .  .  .  Some 
people  do  not  know  how  old  they  are,  and  others  forget  their 
age.  A  merely  incorrect  statement  of  one's  age,  without  more, 
cannot  be  said,  as  a  matter  of  law,  to  be  wilfully  false,  even  if 
untnie  in  fact.  In  the  case  before  us  we  have  the  bare  mis- 
statement, without  more,  and  this,  in  and  of  itself,  is  certainly 
not  plenary  proof  of  wilfully  false  and  fraudulent  misstate- 
ment." 

Combination  op  Patentees  as  Monopolies.— In  U.  S.  «. 
United  Shoe  Machinery  Co.,  247  U.  S.  32,  38  S.  Ct.  473,  it  was 
held  that  a  consolidation  of  a  number  of  corporations  each 
making  patented  machines  for  the  manufacture  of  shoes  did 
not  violate  the  Sherman  Anti-Trust  Act,  although  by  the  com- 
bination of  their  patents  and  the  acquisition  of  a  large  number 
of  other  patents  the  field  was  to  a  great  extent  monopolized. 
The  court  was  divided  four  to  three,  Justices  McReynolds  and 
Brandeis  not  sitting.  In  the  course  of  a  lengthy  opinion,  Mr. 
Justice  McKenna,  speaking  for  the  majority,  said:  "In  con- 
sidering the  competition  of  the  machines  and  in  estimating  the 
defendants'  acts  in  uniting  the  companies,  it  is  to  be  observed 
that  the  machines  were  all  made  'under  letters  patent  of  the 
United  States  and  other  countries,'  were  owned  by  the  com- 
panies, and  covered  improvements  made  by  the  companies  from 
time  to  time  and  embodied  in  the  machines,  which  were  so  far 
developed  that  they  were  in  1899  principally  in  use  by  shoe 
manufacturers  in  the  kinds  of  work  to  which  they  were  re- 
spectively adapted.  The  patents  and  the  business  passed  to  the 
new  company,  but  necessarily  were  the  same  in  its  hand  as 
before.    In  other  words,  the  patents  did  not  lose  their  distino- 
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tion,  nor  the  machines  their  difference;  and  to  dwell  upon  the 
percentages  of  manufacture  is  misleading.  Of  a  like  situation 
we  said  in  United  States  v.  Winslow,  227  U.  S.  202,  217,  33 
S.  Ct.  253,  255,  57  L.  ed.  481,  and  said  of  it  in  answer  to  the 
•charge  against  the  combination  here  involved,  that  we  could  ^see 
no  greater  objection  to  one  corporation  manufacturing  seventy 
per  cent  of  three  noncompeting  groups  of  patented  machines 
collectively  used  for  making  a  single  product  than  to  three 
•corporations  making  the  same  proportion  of  one  group  each. 
The  disintegration  aimed  at  by  the  statute  [act  of  1890]  does 
not  extend  to  reducing  all  manufacture  to  isolated  units  of  the 
lowest  degree.'  Or,  as  expressed  by  one  of  the  judges  in  the 
court  below:  'The  combination  was  not  unlawful  so  far  as  it 
did  no  more  than  put  the  different  groups  of  noncompeting 
machines  into  one  control.  ...  It  was  not  unlawful  unless,  to 
an  extent  injurious  to  the  public  interest,  it  destroyed  com- 
petition.' And  it  was  held  that  competition  was  not  destroyed 
to  the  designated  extent.  Indeed,  the  court  was  repelled,  as  it 
well  might  have  been,  by  the  consequences  of  so  holding  on 
account  of  the  change  of  conditions,  the  union  of  the  companies 
not  having  been  questioned  'by  the  government  for  twelve  years 
and  large  investments  having  been  made  not  only  by  the  com- 
pany but  by  the  public." 

CoXTRIBUnXQ   TO   FuND   FOB   PROSECUTION    AS    DISQUALIFYING 

Juror.— In  Blackwell  v.  State  (Fla.),  79  So.  731,  reported  and 
annotated  in  1  A.  L.  B.  502,  it  was  held  that  one  contributing 
to  a  fund  to  employ  an  attorney  to  assist  in  the  prosecution 
of  a  person  charged  with  an  offense  is  disqualified  to  sit  as  a 
juror  on  his  trial  for  such  offense.  The  court  said:'  ''There 
is  some  conflict  of  authorities  on  whether  or  not  a  contributor 
to  a  fund  to  apprehend  and  prosecute  a  certain  class  of 
violators  of  law  is  disqualified  to  sit  as  a  juror  on  the  trial  of 
a  person  for  an  offense  of  the  class,  to  the  fund  for  the 
prosecution  of  which  he  was  a  contributor;  but  reason  and 
justice  seem  to  be  on  the  side  of  the  courts  that  hold  that 
such  a  person  is  disqualified.  It  was  so  held  in  Jackson  v, 
iSandman,  64  Hun  634,  45  N.  Y.  S.  R.  633,  18  N.  Y.  S.  894; 
Respublica  v.  Richards,  1  Yeates  480,  and  State  v.  Fullerton, 
SO  Mo.  App.  411.  In  Com.  v.  Livermore,  4  Gray  18,  the  court 
eaid:  *We  deem  it  to  be  our  duty,  however,  to  say  that,  in 
our  judgment^  the  members  of  any  association  of  men,  com- 
bining for  the  purpose  of  enforcing  or  withstanding  the  execu- 
tion of  a  particular  law,  and  binding  themselves  to  contribute 
money  for  such  purpose,  cannot  be  held  to  be  indifferent,  and 
therefore  ought  not  to  be  permitted  to  sit  as  jurors  in  the 
trial  of  a  cause  in  which  the  question  is  whether  the  defendant 
shall  be  found  guilty  of  violating  that  law.'  In  an  early  Eng- 
lish case  it  was  held  that,  when  a  prosecution  was  instituted 
by  the  Society  for  the  Suppression  of  Vice,  the  defendant  was 
entitled  to  be  furnished  with  a  list  of  the  persons  who  were  mem- 
bers of  the  society,  so  that,  on  the  call  of  the  panel  of  the  jurors, 
anyone  who  admitted  he  was  a  member  of  the  society  might 
be  set  aside.  Reg.  v.  Nicholson,  8  Dowl.  P.  C.  422,  4  Jur.  558. 
As  this  precise  question,  however,  is  not  involved  here,  we  do 
not  pass  on  it  at  the  time.  The  question  now  presented,  the 
qualification  as  a  juror  of  a  person  who  has  contributed  to  a 
isnd  to  employ  an  attorney  to  assist  in  the  prosecution  of  the 
identical  person  charged  with  the  offense,  is. a  much  stronger 
one.  A  person  who  emplo3rs  or  contributes  money  for  the 
employment  of  an  attorney  to  represent  one  side  of  a  cause, 
must  necessarily  believe  in  the  justice  of  that  side  which  he  so 
greatly  desires  to  have  prevail  that  he  is  willing  to  contribute 
money   towards  its  success,   and  is   not  unbiased  or  without 


prejudice.  One  of  the  surest  tests  of  a  man's  belief  in  and 
devotion  to  a  cause  is  his  willingness  to  contribute  money  for 
its  success,  and  it  would  be  a  mockery  of  justice  to  permit  such 
a  person  to  insure  that  success  by  serving  as  a  juror  in  the 
cause.'' 

Mausoleum  as  Nuisance. — In'  Rea  r.  Tacoma  Mausoleum 
Association  (Wash.),  174  Pac.  961,  reported  and  annotated  in 
1  A.  L.  R.  541,  it  was  held  that  the  erection  within  a  few  feet 
of  a  dwelling  house  of  a  mausoleum  for  the  burial  of  the  dead 
cannot  be  enjoined  as  a  nuisance,  although  its  presence  will 
cause  the  inmates  of  the  dwelling  unpleasant  thoughts  and 
injuriously  affect  the  value  of  the  property,  if  there  will  be 
no  fumes  or  drainage  to  affect  the  physical  senses  or  health 
of  those  in  the  neighborhood.  The  court  said:  "The  facts 
shown  by  the  record,  we  think,  render  it  clear  that  our  problem 
is  reduced  to  this:  Are  appellants  entitled  to  injunctive  relief, 
restraining  the  construction  and  maintenance  of  this  proposed 
addition  to  respondent's  mausoleum,  merely  because  of  the  fact 
that  it  is  to  become  a  place  of  permanent  sepulture  so  near 
to  their  residence,  when  it  will  not,  by  the  emission  of  fumes 
or  drainage,  affect  the  physical  senses  or  health  of  appellants, 
or  others  residing  equally  near  to  itf  That  is,  are  the  mere 
claimed  unpleasant  thoughts  which  its  presence  constantly  sug- 
gests, though  such  effect  of  its  presence  may  lessen  the  market 
value  of  appellants'  premises,  such  as  to  entitle  them  to  the 
relief  prayed  fort  The  authorities  seem  to  hold,  with  practical 
unanimity,  that  cemeteries  as  places  of  permanent  sepulture 
for  the  dead  are  not  nuisances  per  se,  and  this,  it  seems  to  us, 
must  also  be  the  law  with  reference  to  permanent  sepulture 
in  a  mausoleum,  built  above  the  ground,  when  such  mausoleum 
incloses  bodies  with  equal  security  as  by  ordinary  interment  in 
the  earth.  A  mausoleum  would  seem  to  be  no  more  suggestive 
of  the  presence  of  the  dead  than  the  ordinary  tombstones  so 
common  in  our  cemeteries.  In  5  R.  C.  L.  235,  the  learned 
editors  state  the  general  rule  of  nuisance  as  applied  to  ceme- 
teries as  follows:  'As  public  cemeteries  for  the  orderly  and 
decent  sepulture  of  the  dead  are  necessary  requirements  for  all 
populous  communities,  private  convenience  must  yield  to  the 
convenience  of  the  public  in  fixing  sites  for  them,  and  the 
courts  should  be  particularly  careful  not  to  interfere  to  pre- 
vent such  establishments,  unless  the  mischief  be  undoubted  and 
irreparable.  The  decided  weight  of  authority  may  be  said  to 
be  to  the  effect  that  a  cemetery  is  not  per  se  a  nuisance.'  No 
decision  has  been  called  to  our  attention  whereip  any  court  has 
awarded  injunctive  ^lief,  rested  upon  the  sole  ground  of  the 
mere  presence  of  a  cemetery  or  other  place  of  sepulture,  unat- 
tended by  injurious  or  offensive  drainage  or  fumes,  sensible  to 
the  complaining  party,  and  our  own  search  leads  us  to  believe 
that  no  such  decisions  have  been  rendered." 

Right  op  Action  Against  Husband  pob  Causing  Death  of 
Wife.— In  Osbom  v.  Keister,  (Va.)  96  S.  E.  315,  it  was  held  that 
the  Virginia  statutes  removing  the  disabilities  of  married  wOTien 
give  the  wife  no  right  to  sue  the  husband  for  assault,  and  there- 
fore her  personal  representatives  have  no  right  of  action  against 
him  for  wrongfully  causing  her  death.  Burke,  J.,  epitomized  the 
reason  for  the  decision  in  the  following  concurring  opinion :  ''At 
common  law,  husband  and  wife  were,  for  the  most  part,  regarded 
as  one,  and  that  one  was  the  husband.  By  the  mere  fact  of  mar- 
riage he  became  the  .owner  of  all  her  tangible  personal  property, 
as  fully  as  if  he  had  bought  and  paid  for  it.  He  also  became  the 
owner  of  all  her  ehoses  in  action,  provided  he  reduced  them  into 
possession,  actual  or  constructive,  during  the  coverture.  He  was 
entitled  to  the  rents  and,  profits  of  her  real  estate  during  the 
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eoverture,  and,  under  certain  conditions^  this  right  was  enlarged 
to  an  estate  for  his  life  in  such  rents  and  profits.  She  could 
not  make  a  will,  nor  a  contract,  nor  could  she  sue  or  be  sued 
alone.  It  was  these  restrictions  upon  her  rights  and  powers  that 
were  considered  'a  reproach  to  our  civilization/  and  led  to  the 
enactment  of  statutes  in  every  state  of  the  Union  removing,  to 
a  greater  or  less  degree,  these  common-law  disabilities.  But  it 
must  be  borne  in  mind  that  marriage  is  something  more  than  a 
mere  civil  contract.  The  mere  act  of  marriage  gives  rise  to  a 
new  status  between  the  parties  thereto  and  society,  and  to  new 
rights  and  obligations  between  the  parties  themselves.  It  creates 
the  most  sacred  relation  known  to  society,  and  is  fostered,  regu- 
lated, and  protected  by  statute.  Upon  the  preservation  of  its 
integrity  the  health,  morals,  and  purity  of  the  state  is  dependent. 
For  these  causes  'shall  a  man  leave  his  father  and  mother  and 
deave  unto  his  wife,  and  they  twain  shall  be  one  flesh.'  The  like  obli- 
gation rests  upon  the  wife.  It  is  the  duty  of  the  husband  to 
support  his  wife,  and  to  shield,  defend,  and  protect  her  in  every 
way  possible.  It  is  the  duty  of  the  wife  to  reverence  her  hus- 
band, and  to  serve  him.  These  duti^  grow  out  of  the  mere  act 
of ,  marriage.  The  husband  may  not  present  a  bill  against  his 
wife  for  board  and  clothing,  nor  the  wife  present  to  her  hus- 
band a  bill  for  presiding  over  the  household.  The  law  will  not 
imply  a  contract  to  pay  such  bills.  By  the  act  of  marriage,  the 
parties  thereto  establish  a  unit  of  society,  which  automatically 
carries  with  it  primary  obligations,  which  cannot  be  destroyed 
without  reducing  that  honorable  estate  to  mere  licensed  cohabi- 
tation. These  obligations  inhere  in  the  mere  fact  of  marriage, 
and  forbid  the  idea  that  this  'one  flesh'  may  so  divide  itself  that 
either  spouse  may  sue  the  other.  Of  course  it  is  competent  for 
the  legislature  to  sever  this  unity  so  far  as  it  may  seem  wise 
to  do  so,  and  it  has  severed  it  in  respect  of  the  wife's  property; 
but  to  warrant  a  holding  that  either  spouse  may  sue  the  other 
for  slander,  libel,  or  assault,  the  language  of  the  statute  should 
be  so  plain  that  there  could  be  no  room  for  difference  of  opinion 
on  the  subject.  This  cannot  be  said  of  our  statute,  which  simply 
provides  that :  'A  married  woman  may  contract  and  be  contracted 
with,  sue  and  be  sued,  in  the  same  manner,  and  with  the  same 
consequences,  as  if  she  were  unmarried,  whether  the  right  or 
liability  asserted  by  or  against  her  shall  have  accrued  before  or 
after  the  passage  of  this  act.'  Statutes  in  derogation  of  the  com- 
mon law  are  to  be  strictly  construed,  and  I  am  unwilling,  upon 
such  language  as  is  contained  in  the  foregoing  statute,  to  obliter- 
ate the  primary  obligations  growing  out  of  the  marriage  rela- 
tion, to  revolutionize  the  whole  law  relating  to  husband  and  wife, 
and  to  open  the  courts  to  the  public  discussion  of  domestic  dif- 
ferences, whieh,  when  of  sufScient  consequence,  may  be  settled 
by  the  chancellor  in  suits  for  divorce,  or  by  prosecution  for  vio- 
lation of  the  criminal  laws  of  the  state." 


The  Iowa  Bab  Association  wiU  hold  its  annual  session  at 
Davenport,  June  26-27. 

The  Brooklyn  Bar  Association  has  re-elected  for  the  en- 
suing year  its  former  president  Robert  H.  Wilson. , 

Memorial  Services  tor  the  Late  Judge  Kohlsaat  of  the 
¥nit6d  States  Circuit  Court  of  Appeals  were  held  in  Chicago, 
May  6. 

Cleveland  Bab  Association.— Former  appellate  court  Judge 
P.  L.  Ideghley  has  been  re-elected  president  of  the  Cleveland 
Bar  Association. 


New  York  Jurist  Drops  Dead. — ^Justice  H.  P.  Bissell  of  the 
New  York  Supreme  Court  dropped  dead  while  hearing  a  case  at 
Lockport,  N.  Y.,  on  April  30. 

Vice-President  of  Alabama  Bar  Ajssociation  Dead. — The 
death  of  R.  C.  Hunt  of  Ft.  Payne,  Alabama,  vice-president  of 
the  Alabama  Bar  Association,  occurred  the  last  of  April. 

Death  of  Indiana  Lawyer. — John  T.  Hays  of  Sullivan,  In- 
diana, and  father  of  Will  T.  Hays,  chairman  of  the  Republican 
National  Committee,  is  dead  at  the  age  of  73  years. 

Louisiana  Judge  Quits  Bench. — Judge  W.  F.  Blackman  of 
the  Thirteenth  Judicial  District  Court,  Louisiana,  has  resigned 
after  being  more  than  forty  years  on  the  bench. 

Death  of  Minneapolis  Lavtter. — ^William  A.  Kerr,  a  prac- 
titioner at  the  Minneapolis  bar  for  thirty  years,  is  dead.  He 
,was  a  member  of  the  firm  of  Kerr,  Fowler,  Schmitt  &  Furber. 

Cincinnati  Lawteb  Killed. — ^Former  Congressman  Stanley 
£.  Bowdle  of  Cincinnati  was  struck  by  an  automobile  and 
killed  April  6.  He  defeated  Nicholas  Longworth  for  Congresa 
in  1912. 

The  Texas  Bar  Assocution  will  meet  at  the  Hotel  Galvez^ 
Galveston,  July  1  and  2.  T.  W.  Gregory,  former  Attorney 
General  of  the  United  States,  will  be  among  the  speakers. 

-  The  ELiNSAS  City  Bar  Association  will  place  a  bronze 
memorial  tablet  in  front  of  the  court  house  in  Kansas  City^ 
Mo.,  in  memory  of  lawyers  of  that  city  killed  in  the  late  war» 

United  States  Trade  Board  Lawyer  Resigns. — ^John  Walsh 
of  Washburn,  Wisconsin,  chief  counsel  of  the  Federal  Trade 
Commission,  has  resigned  to  enter  the  practice  of  law  in  Wash- 
ington, D.  C. 

Mississippi  Bar  Association. — The  Mississippi  Bar  Assoda-* 
tion  met  at  Clarksdale,  May  1. — United  States  Attorney  General 
Palmer    addressed    the    association    on    the    subject    ''Enemy 
Property  in  America." 

St.  Paul  Lawyer  Dead. — P.  L.  McLaughlin,  president  of  the 
Ramsey  County  Bar  Association,  died  at  his  home  in  St.  Paul^ 
April  29.  He  was  bom  in  Ireland  in  185J  and  had  resided  in 
St.  Paul  since  1888. 

St.  Louis  Lawyer  Dead. — Thomas  H.  Wagner  of  the  firm 
of  Wagner  &  Miller,  St.  Louis,  died  recently.  He  had  prac- 
ticed thirty  years  in  the  Missouri  courts '  and  for  a  time  was 
State  Superintendent  of  Insurance. 

The  Chicago  Bar  Association,  founded  in  1874,  now  has 
a  membership  of  2300.  Amos  C.  Miller  is  its  president.  There 
were  228  members  at  the  outset.  The  association  publishes 
monthly  the  Bar  Association  Record, 

American  Bar  Asoxhation. — ^Hearings  of  the  American  Bar 
Association  Committee  on  the  administration  of  military  justice 
ended  April  25,  at  Washington,  D.  C,  subject  to  the  call  of 
the  chairman.  Judge  S.  S.  Gregory  of  Chicago. 

Special  Assistant  to  United  States  Attorney  General 
Resigns. — ^Robert  H.  Neil,  special  assistant  to  the  United  States 
Attorney  General,  assigned  to  Chicago,  has  resigned  and  will 
re-enter  the  practice  of  law  in  El  Paso,  Texas,  his  home  city. 

Oklahoma  Judges  Resign. — Chief  Justice  Summers  Hardy 
of  the  Oklahoma  Supreme  Court  resigned  May  1,  to  become 
chief  counsel  for  a  Tulsa  Oil  Company.     County  Judge  J.  L. 
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Carpenter  has  also  resigned  to  become  attorney  for  the  State 
Sehool  Land  Department. 

The  Illinois  Bar  Association  held  its  annual  meeting  in 
Deeatur,  May  28  and  29.  Selden  P.  Spencer,  United  States 
tenator  from  Missouri,  delivered  one  of  the  addresses.  Fred- 
erick A.  Brown,  a  Chicago  attorney  and  captain  judge  advocate 
in  the  late  war,  was  elected  president  of  the  association. 

Blind  Lawyer  Named  Land  Tftle  Examiner. — Fred  Powers, 
a  blind  attorney,  has  been  appointed  examiner  of  titles  for 
Ben  Hill  county,  Georgia,  under  the  Torrens  land  title  registra- 
tion act.  Colonel  Powers  has  acted  as  examiner  of  titles  for 
the  Federal  Farm  Loan  Association  for  the  past  two  years. 

Change  in  Office  of  Attorney  General  of  Porto  Rico.-^ 
Mr.  Salvador  Mestre,  formerly  solicitor  of  the  supreme  court 
of  Porto  Rico,  has  been  appointed  assistant  attorney  general 
€f  Porto  Rico  and  will  be, the  acting  attorney  general  of  Porto 
Bieo  during  the  next  few  months  of  the  absence  of  the  attorney 
general  Howard  L.  Kern. 

Georgia  and  South  Carolina  Bar  Associations. — ^At  the- 
joint  session  of  the  Georgia  and  South  Carolina  Bar  Associations 
beld  at  Tybee  Island,  May  30  and  31,  one  of  the  addresses 
was  by  A.  Mitchell  Palmer,  attorney  general  of  the  United 
States,  who  spoke  on  the  subject,  "Germany's  Commercial  In- 
vasion of  America.'' 

The  Virginia  Bar  Association  held  its  annual  meeting  in 
Richmond,  May  15-17.  Lucian  H.  Cocke  of  Roanoke,  the  presi- 
dent, presided.  The  annual  address  was  delivered  by  Frederick 
WL  Coudert  of  New  York.  Judge  Martin  P.  Burke,  one  of  the 
«ode  revisers,  read  a  paper  on  the  revised  code  which  will  go 
into  effect  January  1,  1920. 

Idaho  Judicial  Changes. — ^Bert  S.  Varian,  a  well-known 
Idaho  attorney,  has  been  appointed  by  Governor  Davis,  judge 
of  the  seventh  judicial  district,  to  succeed  the  late  Isaac  N. 
Smith,  who  died  in  Boise  recently  of  Spanish  influenza.  Judge 
Varian  will  take  up  his  duties  immediately.  His  appointment 
is  for  the  remainder  of  Judge  Smith's  term,  which  expires  in 
January,  1923. 

Southeastern  Minnesota  Bar  Association. — Arrangements 
are  being  made  for  the  first  annual  convention  of  the  newly 
formed  Southeastern  Minnesota  Bar  Association  to  be  held  at 
Bed  Wing  in  August.  The  president  of  this  association  is 
H.  J.  Edison  of  Kasson  and  the  Secretary  I.  L.  Eckholdt  of 
fiodiester.  Judge  H.  L.  Buck,  president  of  the  Winona  County 
Bar  Association,  is  a  member  of  the  executive  committee. 

Soldier-Lawyers  Welcomed  Home. — Durham,  North  Caro- 
lina, lawyers  paid  tribute  to  the  war  heroes  of  the  Durham 
bar  association  at  a  recent  luncheon.  And  the  Milwaukee  bar 
association  gave  a  luncheon  to  its  president  Robert  R.  Freeman 
who  was  a  major  judge  advocate  in  the  late  war.  Soldier- 
lawyers  of  St.  I^uis  were  welcomed  at  a  smoker  given  by  the 
SL  Louis  bar  association.  United  States  Senator  Spencer, 
Frederick  N.  Tifthmann  and  others  spoke. 

Los  Angeles  Deaths. — Thomas  C.  Murphy,  grandson  of  the 
^great  temperance  lecturer  Francis  C.  Murphy,  and  a  prac- 
•ticing  lawyer  in  Los  Angeles,  died  i%cently.  Another  death  in 
the  same  city  was  that  of  L.  W.  Sutton,  a  partner  of  former 
•Senator  Frank  P.  Flint.  Still  another  death  was  that  of  Miss 
ISvelyn  Costello,  assistant  city  police  court  defender  and  promi- 


nently identified  with  social  welfare   work  in   Southern   Cali- 
fornia. 

Missouri  Judicial  Changes. — The  appointment  of  Charles 
F.  Hays  of  Hannibal  to  be  judge  of  the  circuit  court  of 
Monroe  and.  Marion  counties,  Missouri,  has  been  announced. 
The  appointment  was  made  to  fill  the  vacancy  existing  by  the 
resignation  of  Judge  William  T.  Ragland,  who  was  recently 
elected  supreme  court  commissioner.  Ralph  Hughes  of  Liberty, 
Mo.,  has  been  appointed  circuit  judge  of  the  seventh  judicial 
district,  filling  the  vacancy  caused  by  the  death  of  Judge  Frank 
P.  Divelbiss  of  Richmond. 


Sir  Henrt  Bargeave  Deans,  late  Judge  ^  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice, 
died  on  April  21  in  London,  aged  seventy-two.  Sir  Henry 
was  the  only  son  of  the  Bight  Hon.  Sir  James  Parker  Deane, 
and  was  educated  at  Winchester  and  Balliol  Cc^ege,  Oxford. 
He  won  the  International  Law  Essay  Prize  at  Oxford  in  1870, 
his  subject  being  ''The  Law  of  Blockade:  Its  History,  Present 
Condition,  and  Probable  Future.''  He  was  called  by  the  inner 
Temple  in  1870,  and  joined  the  South-Eastem  Circuit.  In  1885 
he  became  Relsorder  of  Margate.  He  took  silk  in  1896,  and 
was  raised  to  the  Bench  in  February,  1905. 

The  Independence  op  the  Irish  Judicial  System. — The 
interesting  proposal  of  the  Spectator  that,  in  event  of  the 
partition  of  Ireland  under  any  Home  Rule  scheme,  the  six 
north-eastern  counties  should,  for  the  purpose  of  the  administra- 
tion of  justice,  be  treated  as  an  English  shire,  with  an  Ad- 
miralty and  a  Chancery  judge  in  Q^lfast,  as  in  the  County 
Palatine  of  Lancaster,  and  the  English  common  law  judges 
going  circuit  there,  has  naturally  roused  much  controversy  *in 
Irish  legal  circles.  The  proposal  is  quite  simple  in  its  character, 
and,  apart  from  the  question  of  its  desirability,  undoubtedly 
affords  the  only  logical  solution  of  the  problem  of  cutting  off 
the  six  counties  from  the  rest  of  Ireland.  It  has,  on  the  other 
^hand,  the  defect  of  bringing  about  a  radical  departure  from  a 
system  of  jurisprudence  which  has  existed  uniformly  in  Ireland 
for  736  years.  No  matter  what  the  vicissitudes  of  the  Irish 
politicians  were  in  the  efforts  to  maintain  the  existence  and 
powers  of  the  Irish  Parliament,  the  Irish  lawyers  were  uni- 
formly successful  in  maintaining  the  independence  and  '^self- 
determination"  of  the  Irish  legal  system.  The  generally  ac- 
cepted view  is  that  the  Irish  courts  were  not  established  till 
the  reign  of  John  (see  Mr.  Justice  Day's  judgment  in  the 
specially  reported  case  of  Hetherington  v.  Wogan) ;  but  un- 
doubtedly Henry  II.,  who  was  accompanied  to  Ireland  by  Glan- 
ville  in  1172,  brought  with  him  the  common  law  of  England, 
and  established  then,  or  very  soon  afterwards,  courts  baron 
and  the  County  Court.  These  courts,  at  the  first,  had  very 
extensive  jurisdiction:  (Lynch's  Feudal  Dignities  in  Ireland, 
pp.  4,  5).  Unfortunately  the  early  Irish  judiciary  rolls  were 
,  destroyed  in  the  burning  of  St.  Mary's  Abbey  in  1300,  and  it 
is  not  possible  to  fix  with  exactitude  the  date  of  the  first 
establishment  of  a  King's  Bench  Court  and  a  Court  of  Common 
Pleas  in  Ireland;  h}it  there  is  good  reason  for  thinking  that 

they  were  in  existence  before  the  reign  of  John    (see  Hale's 

• 

*  With  credit  to  English  legal  periodicals. 
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History  of  the  Common  .Law,  p.  186;  and  Betham's  Feudal^ 
Dignities,  pp.  230,  231,  244.)  The  last  event  in  the  history' 
of  the  independence  of  the  Iri^  judicial  system  was  the  aboli- 
tion in  1783  of  the  power  to  appeal  by  writ  of  error  to  the 
English  King's  Bench  Court  from  judgments  of  the  Irish 
Courts  (23  Geo.  Ill,  c.  28,  Eng.). 

^  Implied  Condition  op  Merchantable  Quality. — By  the 
proviso^  to  clause  2  of  sec.  14  of  the  Sale  of  Goods  Act  1893 
it  is  enacted  that  "if  the  buyer  has  examined  the  goods,"  the 
subject  of  the  contract  of  sale,  "there  shall  be  no  implied  con- 
dition as  regards  defects  which  such  examination  ought  to  have 
revealed."  Apparently  for  the  first  time  the  expression  "if 
the  buyer  has  examined  the  goods"  was  considered  in  the  re- 
cent case  of  Thomett  and  Fehr  r.  Beers  and  Son  (1919)  W.  N. 
52),  and  Mr.  Justice  Bray's  decision,  although  we  think  it 
perfectly  right  in  the  result,  is  based,  as  it  would  seem,  upon  an 
untenable  ground.  As  he  pointed  out  in  his  judgment,  the 
section  altered  the  pre-existing  law.  Prior  to  the  passing  of  the 
Sale  of  Goods  Act,  the  rule  in  such  a  ease  was  as  laid  down  in 
Jones  V.  Just  (18  L.  T.  Rep.  208;  L.  Rep.  3  Q.  B.  197).  There 
it  was  said  that  "where  goods  are  in  esse,  and  may  be  inspected 
by  the  buyer,  and  there  is  no  fraud  on  the  part  of  the  seller, 
the  maxim  caveat  emptor  applies";  so  that  opportunity  of 
examining  goods  was  formerly  sufficient,  whereas  now  under 
the  Act  mere  opportunity  is  not  sufficient;  there  must  have 
been  an  examination  of  the  goods  by  the  buyer  in  order  that 
the  proviso  should  apply.  This  was  clearly  brought  out  by 
the  judge,  yet  he  held  that  where  buyers  had  every  facility 
offered  them  to  examine  goods  and  they  contented  themselves 
with  looking  at  the  casks  in  which  the  goods  were  packed,  they 
had  "examined  the  goods"  within  the  meaning  of  the  proviso, 
and  therefore  there  was  no  implied  warranty  that  the  goods 
were  merchantable.  What  is  this  but  the  old  law  again  f  Op- 
portunity of  examination  being  turned  into  examination  in  fact. 
As  we  have  said,  we  think  the  result  arrived  at  by  the  learned 
judge  was  right,  but  we  venture  to  think  that  the  judgment 
should  have  been  grounded  not  on  what  happened  as  a^iount- 
ing  to  an  examination  in  fact,  but  on  waiver  of  the  right  to 
examine  the  goods.  Conditions  may,  of  course,  be  waived, 
and  in  this  case  it  would  be  difficult  to  contend  that  the  conduct 
of  the  buyers  in  looking  merely  at  the  outside  of  the  casks  did 
not  amount  to  waiver. 

American  Law  Reports  in  the  Middle  Temple  Library. — 
In  a  case  recently  heard  by  him  Mr.  Justice  Horridge  was 
refeiTed  to  the  decision  of  a  Massachusetts  court  as  the  only 
one  precisely  covering  the  point  upon  which  he  had  to  ad- 
judicate. As  the  report  of  the  case  was  not  in  court  the  judge 
sent  for  it  to  the  Middle  Temple  library,  which,  as  he  said,  is 
peculiarly  rich  in  American  reports  and  text-books.  This  has, 
indeed,  been  a  distinctive  feature  of  the  Middle  Temple  for  sixty 
or  seventy  years,  and  is  one  which  has  frequently  been  found 
of  great  advantage  to  both  Bench  and  Bar.  We  believe  that 
the  first  real  beginnings  of  the  collection  of  American  treatises 
and  reports  in  the  library  were  due  to  the  liberality  of  J.  G. 
Phillimore,  one  of  that  numerous  family  of  notable  lawyers 
who  have  labored  so  strenuously  in  the  domain  of  jurisprudence. 
Next  came  the  return  for  a  great  many  years  of  his  fees  as  a 
referee  by  Henry  Busk,  Crabb  Robinson's  friend,  *to  be  devoted 
to  this  special  object.  In  Robinson's  diary  under  date  the  10th 
Nov.,  1861,  is  this  entry:  "I  had  a  long  talk  with  Henry 
Busk.  He  was  appointed  to  address  the  Prince  of  Wales  [on 
the  occasion  of  the  opening  of  the  new  library  of  the  Middle 
Temple]    and  he  accounted   for  it  by  relating  a  circumstance 


unknown  to  me.  There  is  an  old  sinecure  office,  of  which  I  had 
never  heard,  given  to  Busk  by  Quayle  when  treasurer.  Referees^ 
sit  on  certain  days  to  decide  controversies  in  the  Temple.  Any- 
body may,  but  no  one  does  come;  and  £20  per  annum  has  beea 
held  by  Busk.  Busk,  however,  did  not  choose,  as  others  do,  to- 
put  the  money  in  his  pocket,  but  he  bought  good  American  law 
books,  and  thus  applied  £600  to  augment  the  Temple  library. 
This  rendered  him  a  fit  person  for  the  distinction  conferred.'^ 
Some  fifteen  years  ago  another  useful  present  was  made  to  the 
library  by  the  late  C.  E.  Bretherton,  of  the  New  York  Bar  and 
the  Middle  Temple;  and,  still  later,  Mr.  Choate,  who  greatly 
appreciated  the  compliment  paid  him  in  being  elected  an  hon- 
orary Bencher  of  the  Inn,  gave  the  library  the  great  consolidated 
American  Digest.  In  addition  to  these  various  benefactions,  the' 
Library  Committee  have  from  time  to  time  augmented  them 
by  judicious  purchases  of  treatises  and  by  subscribing  to  the 
reports. 

The  Riot  Act. — ^It  is  recorded  that  owing  to  disturbances  id 
Glasgow  on  January  31,  the  Riot  Act  was  read.  The  famous 
Act  (1  Geo.  1,  St.  2,  c.  5),  passed  in  the  beginning  of  the  eigh- 
teenth century, '  known  as  the  Riot  Act,  makes  it  a  felony  for 
twelve  rioters  to  continue  together  for  one  hour  after  the  making- 
by  a  magistrate  of  a  proclamation  to  them  to  disperse.  The  mak- 
ing of  this  proclamation  ia  commonly,  but  very  incorrectly,  termed 
''the  reading  of  the  Riot  Act."  The  statute  requires  the  magis- 
trates to  seize  and  apprehend  all  persons  so  continuing  together,, 
and  it  provides  that  if  the  persons  so  assembled,  or  any  of  them,, 
''happen  to  be  killed,  maimed,  or  hurt  in  dispersing,  seizing,  or 
apprehending,  or  endeavoring  to  disperse,  seize,  or  apprehend 
them,"  the  magistrates,  or  those  who  act  under  their  orders,  shall 
be  indemnified.  It  seems  to  have  been  generally  understood  that 
the  enactment  was  negative  as  well  as  positive;  that  troops  mighl 
not  only  be  ordered  to  act  against  a  mob  if  the  conditions  of 
the  Act  were  complied  with,  but  that  they  might  not  be  so  em- 
ployed without  the  fulfilment  of  such  conditions.  This  view  of 
the  law  has  been  on  several  occasions  decided  to  be  altogether 
erroneous.  The  obligation  is  incumbent  on  all  the  subjects  of  the 
Crown,  soldiers  and  civilians  alike,  to  keep  the  peace  and  to  dis- 
perse unlawful  assemblies.  In  ease  of  extreme  emergency  they 
may  lawfully  do  so  without  being  required  by  the  magistrates. 
The  true  doctrine  on  this  subject  was  thus  enunciated  by  Lord 
Chief  Justice  Tindal  in  his  charge  to  the  grand  jury  at  Bristol 
in  1832  (5  C.  &  P.  261) :  "When  the  danger  is  pressing  and  im- 
mediate, when  a  felony  is  actually  committed  or  cannot  otherwise 
be  prevented,  and,  from  the  circumstances  of  the  case,  no  oppor- 
tunity is  offered  of  obtaining  a  requisition  from  the  proi)er 
authorities,  the  military  subjects  of  the  King,  like  his  civil  sub- 
jects, are  bound  to  do  their  utmost  of  their  own  authority  to  pre- 
vent the  perpetration  of  outrage,  to  put  down  riot  and  tumult,. 
and  to  preserve  the  lives  and  property  of  the  people.  Still  fur- 
ther by  the  common  law  not  only  is  every  subject  bound  to  exert 
himself  to  the  utmost,  but  every  sheriff,  constable,  and  other 
peace  officer  is  called  upon  to  do  all  that  in  him  lies  for  the 
suppression  of  riot,  and  each  has  authority  to  command  all  other 
subjects  of  the  King  to  assist  him  in  that  under  the  King." — 
Law  Times. 

Silence  as  Assent. — In  holding  that  the  silence  of  a  man, 
when  charged  by  a  policeman,  was  corroboration  of  the  evidence 
of  accomplices,  the  Court  of  Criminal  Appeal  in  the  recent  case 
of  Rex  V,  Feigenbaum  wejit  further  than  any  previous  decision, 
and  it  seems  difficult  to  reconcile  their  view  with  the  authorities. 
It  is  true  that  in  Rex  v.  Tate  (99  L.  T.  Rep.  620;  (1908)  2 
K.  B.  680)  the  court  said:  "It  may  be  that  in  some  cases  the 
absence  of  an  indignant  repudiation  of  a  charge  may  be 
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corroboration/'  but  they  held  in  the  case  before  them  that  the 
silence  of  the  accused  when  charged  was  not  corroboration.  The 
fact  that  in  Feigenbanm's  case  the  jury  had  been  warned  against 
accepting  the  evidence  of  the  accomplices  does  not  suffice  to  dis- 
tinguish it,  as  it  was  expressly  stated  in  Tate's  case  that  the  con- 
viction would  not  have  been  quashed  if  there  had  been  in  fact  cor- 
roboration, notwithstanding  the  omission  of  the  judge  to  warn  the 
jury  against  the  danger  of  convicting  on  the  uncorroborated  evi- 
dence of  the  accomplice.  Strictly  speaking,  as  %in  accomplice  is 
a  competent  witness,  his  evidence  does  not  require  corroboration, 
bnt  ''it  may  be  regarded  as  the  settled  course  of  practice  not  to 
convict,  except  under  very  special  circumstances,  upon  the  un- 
corroborated testimony  of  an  accomplice"  (Taylor  on  Evi- 
dence). This  statement  having  been  adopted  by  the  Court  of 
Criminal  Appeal,  there  is  little  doubt  that  any  verdict  obtained 
on  the  uncorroborated  evidence  of  an  accomplice  alone  would 
be  quashed,  and  so  Feigenbaum's  case  may  be  taken  to  be  a  clear 
decision  that  the  silence  of  an  accused  person  when  charged  is 
corroboration  of  his  guilt.  The  true  doctrine  was  stated  in 
Wiedemann  v.  Walpole  (ld91)  2  Q.  B.,  at  p.  540),  by  Bowen, 
L.  J.,  thus :  ''Silence  is  not  evidence  of  an  admission  unless  there 
are  circumstances  which  render  it  more  reasonably  probable  that 
a  man  would-  answer  the  charge  made  against  him  .than  that  he 
would  not."  The  question  is,  therefore,  whether  it  b  reasonable 
to  expect  an  innocent  man,  immediately  he  is  charged  with  a 
crime,  to  deny  it.  Those  who  practice  in  the  criminal  courts  have 
heard  time  after  time  the  evidence  of  a  police  constable  who  says, 
"I  charged  the  accused  with  so  and  so.  He  made  no  reply." 
Probably  it  never  occurred  to  anyone  that  such  evidence  was  an 
admission  of  guilt,  and,  it  is  humbly  submitted,  it  is  not.  Every 
man  has  a  perfect  right  to  reserve  his  defense  until  he  is  put 
on  his  trial,  and  his  failure  to  meet  the  statement  of  a  police 
constable  with  an  immediate  denial  is  not,  in  the  absence  of 
special  circumstances,  evidence  that  the  statement  is  true. 

Employment  op  a  "Casual  Natube.'^ — The  definition  of 
"workman"  in  section  13  of  the  Workmen's  Compensation  Act 
1906  (6  Edw.  7,  c.  58)  is  a  tolerably  intelligible  one,  and  in 
all  likelihood  would  have  created  but  little  diflSculty  in  its  com- 
prehension, had  it  not  been  for  the  exclusion  therefrom  of 
persons  whose  employment  is  of  a  "casual  nature."  But  that 
extremely  ambiguous  phraseology  is  answerable  for  having 
caused  an  infinitude  of  trouble  and  perplexity  and  the  necessity 
for  the  decision  of  numerous  cases.  The  latest  is  the  recent 
ca<e  of  Stoker  i'.  Wortham  before  the  Court  of  Appeal,  con- 
sisting: of  the  Master  of  the  Rolls  (Swinfen  Eaiiy)  anS  Lords 
Justices  Warrington  and  Duke,  on  appeal  from  His  Honor 
Judge  Selfe  at  the  Marylebone  County  Court.  The  applicant 
in  that  case,  not  being  a  iperson  who  was  employed  for  the 
respondent's  trade  or  business,  was  refused  compensation  in 
respect  of  the  "personal  injury  by  accident"  which  she  had 
sustained  admittedly  "arising  out  of  and  in  the  course  of"  her 
employment  within  tbe  meaning  of  section  1  of  the  Act.  The 
ground  of  the  objection  to  pay  her  compensation  was  that  such 
employment  was  of  a  "casual  nature,"  and  that  consequently 
she  was  not  a  "workman"  according  to  the  definition  in  section 
13.  The  applicant  was  taken  into  the  respondent's  domestic 
sen'iee  and  was  employed  as  a  temporary  cook  during  the  ab- 
sence of  the  respondent's  regular  servant,  who  was  absent  on 
a  fortnight's  holiday.  And  the  decision  of  the  case  afforded 
the  learned  judges  of  the  Court  of  Appeal  the  opportunity  to 
add  much  useful  information  as  to  the  proper  method  of  ascer- 
taining whether  or  not  a  person's  employment  is  included  in 
the  statutory  description,  to  which  itself  "casual"  may  not 
onbefittingly  be  ascribed.     The  Master  of  the  Rolls  laid  much 


stress  upon  what  Lord  Justice  Hamilton  (as  he"  then  was)  had 
laid  down  in  the  course  of  his  judgment  in  the  well-known  case 
of  Knight  17.  BuckniU  (6  B.  W.  C.  C.  160)  relating  to  the 
expression  "casual  nature."  His  Lordship  there  gave  it  as  his 
opinion  that  "casual"  was  used  in  the  section  riot  as  a  term  of 
precision,  but  colloquially.  He  could  think  of  "no  adjective  to 
describe  it  better" — a  tribute  to  the  ingenuity  of  the  Parlia- 
mentary draftsman  that  conceivably  not  everyone  will  feel  pre- 
pared to  lavish  upon  him.  Nor  would  he  add  an  adjective  to 
the  already  considerable  list  of  those  contrasted  with  it  by 
various  learned  judges.  Space  will  not  permit  of  our  quoting 
further  from  the  learned  Lord  Justice's  observations  on  the 
equivocal — if  not,  indeed,  cryptic — term  now  under  discussion. 
But  his  conclusion  that  the  burden  must  be  cast  on  County 
Court  judges  of  determining  when  employment  is  of  a  "casual 
nature"  and  when  it  is  not  so  is  an  attractively  simple  way  of 
getting  rid  of  the  difficulty  in  so  far  as  the  Court  of  Appeal  is 
concerned.  If  in  the  present  case  the  learned  judges  of  the 
Court  of  Appeal  have  not  succeeded  in  doing  much  better  in  the 
way  of  elucidating  the  mystery,  their  Lordships  have,  at  any 
rate,  gone  so  far  as  to  vouchsafe  many  hints  which  County 
Court  judges  generally  will  doubtless  find  of  much  guidance  and 
assistance  to  them  while  applying  themselves  to  the  task  before 
them.  And  the  free  band  which  is  left  to  the  tribunals  that 
have,  in  the  first  instance,  to  deal  with  the  question  whether  or 
not  an  applicant  for  compensation  is  or  is  not  a  "workman" 
becai^ise  of  the  nature  of  his  employment  will  perhaps  be  appre- 
ciated to  the  full  by  some.  That  will  be  so  even  if  others  would 
have  pneferred  that  the  obligation  should  have  been  rendered 
somewhat  less  onerous.  But  there  is  no  possibility  of  satisfying 
everyone. 


iBbtitt  Pitta 

Blacklisted.— Musick  v.  Horn,  145  Ky.  639. 

Gassing  an  Ally. — ^Daniels  v,  France,  168  Ky.  749. 

Why.  Did  He  Sue?— Riddle  v.  McGinnis,  22  W.  Va.  253. 

Getting  the  Government's  Goat. — Goat  v.  United  States,  224 
U.  S.  458. 

As  Usual.— In  Haight  v.  Love,  39  N.  J.  L.  476,  Love  won. 

Not  Fleeced. — In  Fleece  v.  Russell,  13  111.  31,  Russell  won 
in  all  the  courts. 

Yielding  to  Precedent. — Browning  v.  Browning  [1911].,  P. 
161,  followed  Brown  v.  Brown,  L.  R.  1  P.  &  D.  46. 

A  Blind  Pig.— In  State  v,  Pigg,  78  Kan.  618,  the  defendant 
was  convicted  of  having  liquors  in  his  possession  unlawfully. 

Necessary  Help. — ^In  John  Barth  Co.  v.  Brandy,  165  Wis.  96, 
the  defendant  got  into  the  case,  it  seems,  through  helping  another 
man  to  run  a  saloon. 

We  Don't  Know  Any. — **What  American  judge  would  hold 
the  oflBce,  if  he  were  not  allowed  to  talkt" — ^Per  Lumpkin,  J., 
in  Thomas  v.  State,  27  Ga.  298. 

A  Serious  Omission. — In  American  Digest  Key  Number 
Series  5  A,  p.  1950,  appears  a  cross-reference  head  "Tailenders,'' 
but  there  is  no  reference  thereunder  to  '^Boston"  or  "Phila- 
delphia." 
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Too  Many  Darlings. — In  Mollie  Darling  v.  James  Darling, 
181  Mo.  App.  211,  it  appeared  that  Mollie  was  the  third  legal 
Darling  of  James^  and  that  each  of  her  predecesors  had  secured 
a  divorce. 

Outside  the  Pale. — "We  believe  its  ordinary  meaning 
throughout  Christendom  to  be  matrimony  and  we  are  aware  of 
no  reason  why  it  should  be  differently  construed  in  Savannah." 
—Dillon  i;.  Dillon,  60  Ga.  204. 

Hardly  an  Expert. — ^The  following  remarks  by  a  Canadian 
judge  should  be  of  superlative  interest  to  the  interested  parties 
in  the  multitude  of  prosecutions  due  to  be  instituted  after 
July  1:  "The  prosecution  seems  to  me  greatly,  to  weaken,  if 
it  does  not  quite  destroy,  Hannah  Taggart's  evidence  that  the 
applicant  was  sometimes  drunk  ^  and  drunkenness  is  the  main 
accusation.  Miss  Taggart  is  a  total  abstainer,  and,  as  far  as 
she  shows,  all  her  relatives  have  always  been  total  abstainers, 
and  I  am  inclined  to  think  that  slie  is  not  quite  competent  to 
distinguish  between  taking  a  drink  and  becoming  drunk." — Per 
Rose,  J.,  in  Re  Taggart,  41  Ont.  Law  Rep.  101. 

Bibulous  Mississippi. — In  Powell  v.  State,  108  Miss.  497, 
a  prosecution  for  selling  whisky  unlawfully.  Cook,  J.,  disposed 
of  one  of  the  contentions  of  the  accused  as  follows:  "It  seems 
that  the  bottle  of  whisky  in  question  was  produced  in  court, 
exhibited  to  the  jury,  and  identified  by  the  witness.  In  her 
brief  the  appellant  says:  'An  uncorked  bottle  of  whisky  dis- 
played before  a  jury  trying  a  person  for  selling  whisky  is  like 
waving  a  red  flag  before  an  angry  bull.  If  any  presumption 
of  innocence  remained  up  to  this  time,  the  same  would  dis- 
appear like  the  "mist  before  the  morning  sun."'  Appellant  is 
a  little  mixed  in  her  metaphor,  but  we  apprehend  that  she  means 
to  convey  the  idea  that  the  mere  exhibition  of  whisky  to  a 
thirsty  jury  would  be  tantalizing  in  the  extreme,  but  it  seems 
to  us  that  the  state  would  be  the  victim  of  the  jury's  unsatisfied 
longing  and  consequent  resentment." — ^How  they  must  love 
whisky  in  Mississippi! 

A  Suggestion. — We  quote  the  following  extract  from  the 
opinion  in  Martin  v.  Wood,  4  N.  Y.,  Supp.  208:  "Upon  the 
trial  of  this  action  a  witness  who  had  given  material  evidence 
for  the  plaintiff  was  asked  on  his  cross-examination  by  de- 
fendant's counsel  if  at  the  town  meeting  he  voted  a  ticket  like 
the  one  shown  him.  .  .  .  The  paper  so  shown  to  the  witness, 
and  to  which  said  question  related,  was  in  the  following  form, 
namely:  *Hear  ye  what  the  Lord  saith!  He  that  puts  the 
bottle  to  his  neighbor's  lips  is  in  danger  of  hell.  From  this 
I  shall  make  out  a  temperance  ticket:  For  supervisor,  God; 
for  town  clerk,  Christ;  for  assessor,  Andrew;  for  justice  of  the 
peace,  Simon;  for  commissioner,  James;  for  collector,^  Zebedee; 
for  overseer  of  the  poor,  John;  for  overseer  of  the  poor, 
Philip;  for  inspector  of  election,  Bartholomew;  for  constables, 
Matthew,  Simon,  Alpheus,  Judas,  Libbeus;  for  excise  commis- 
sioner*, Charles  Hoag." — Trusting  that  we  will  not  be  charged 
with  blasphemy,  we  venture  to  suggest  the  necessity  of  nom- 
inating a  ticket  similar  to  the  foregoing  in  every  town  throughout 
the  country  in  order  to  ensure  the  enforcement  of  the  eighte*enth 
Amendment  to  the  Federal  Constitution. 

Vindicated. — In  the  February  number  of  Law  Notes  we 
registered  our  dissent  from  the  proposition  advanced  by  the 
New  York  Court  of  Appeals  that  ''the  probable  number  of  widows 
of  a  given  age  out  of  a  given  number  who  will  remarry  in  a 
given  period  may  be  determined  with  essential  accuracy."  We 
are  pleased  to  be  able  to  record  the  fact  that  the  United  States 


'  Supreme  Court  adopts  our  view  of  the  matter.  The  further  fact 
that  the  members  of  the  latter  court  didn't  know  it  was  our 
view  is  of  course  a  mere  detail.  It  is  none  the  less  a  vindication. 
In  Dunbar  v,  Dunbar,  190  U.  S.  345,  Mr.  Justice  Peckham 
said:  '^How  can  any  calculation  be  made  in  regard  to  the 
continuance  of  widowhood  when  there  are  no  tables  and  no 
statistics  by  which  to  calculate  such  contingency?  How  can  a 
valuation  of  a  probable  continuance  of  widowhood  be  madef 
Who  can  say  what  the  probability  of  remarrying  is  in  regard 
to  any  particular  widow  t  We  know  what  some  of  the  factors 
might  be  in  the  question:  inclination,  age,  health,  property,  at- 
tractiveness, children.  These  would  at  least  enter  into  the 
question  as  to  the  probability  of  continuance  of  widowhood,  and 
yet  there  are  no  statistics  wMch  can  be  gathered  which  would 
tend  in  the  slightest  degree  to  aid  in  the  solving  of  the  ques- 
tion. .  .  .  There  is  no  'practical  experience'  as  to  the  chances 
of  the  continuance  of  widowhood." 

Home,  Sweet  Home. — In  Matter  of  Hinson,  156  N.  Car.  250, 
it  appeared  that  the  defendant  Hinson  had  been  convicted  of 
a  erime  and  sentenced  to  the  county  jail  for  eight  months. 
The  trial  judge,  however,  told  her  that  if  she  would  leave  the 
county  of  Wayne  and  not  return,  she  would  not  be  compelled 
to  serve  the  sentence  of  imprisonment.  The  defendant  left  the 
county  of  Wayne  and  took  up  her  abode  in  the  adjoining 
county  of  Wilson,  where  she  abided  until  after  the  expiration 
of  the  eight  months,  when  she  returned  to  Wayne.  She  was 
immediately  arrested  and  committed  to  jaiL  Reviewing  a  judg- 
ment denying  the  release  of  the  defendant  on  habeas  corpus, 
Clark,  C.  J.,  said:  "The  distinguished  counsel  who  represented 
the  defendant  attempted  to  distinguish  this  case  from  S.  v. 
Hatley,  supra,  on  the  ground  that  in  this  case  the  defendant 
remained  in  the  adjoining  county  for  the  full  eight  months  of 
the  sentence.  .  .  .  The  position  of  counsel  could  be  sustained 
only  on  the  ground  that  eight  months'  sojourn  in  another  county 
is  the  equivalent  of  eight  months'  imprisonment  in  the  county 
jail  of  Wayne.     His  loyalty  to  his  home  is  like  that  of  the 

Argive 

'  Who,  in  d^'ing,  remembered  sweet  Argos.' 

His  position  if  submitted  as  a  proposition  of  fact  to  a  Wayne 
County  jury  might  possibly  not  be  altogether  hopeless,  but  we 
cannot  sustain  it  as  a  proposition  of  law." 


'^At  times  there  seems  to  be  a  legal  result  which  takes  no 
account  of  the  obviously  practical  result.  At  times  there  seems 
to  come  an  antithesis  between  legal  sense  and  common  sense." 
— Per  Mr.  Justice  McKenna,  dissenting,  in  Sauer  v.  New  York, 
206  U.  S.  559. 


'^Res  judicata,  in  full  bloom  and  vigor,  has  drastic  results — 
witness  the  maxim:  Ties  judicata  facit  ex  alho  nigrum;  ex  nigro 
album;  ex  curvo  rectum;  ex  recto  curvumJ^  (A  thing  adjudi- 
cated makes  what  was  white  black,  what  was  black  white,  what 
was  crooked  straight,  what  was  straight  crooked.) — Per  Lamm, 
J.,  in  Cantwell  r.  Johnson,  236  Mo.  603. 


'^The  duty  of  the  presiding  judge  to  see  that  illegitimate 
methods  are  not  resorted  to  in  his  presence  to  arouse  personal 
bias  against  one  of  the  parties  to  the  suit  is  an  important 
judicial  function,  and  its  timely  exercise  not  only  often  avoids 
the  necessity  of  granting  a  new  trial  in  order  to  prevent  a 
miscarriage  of  justice,  but  maintains  the  dignity  of  judicial 
proceedings." — Per  Hodges,  J.,  in  S.  A.  Pace  Grocery  Co.  t?. 
Guynes,  (Tex.)  204  S.  W.  797. 
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"not  right.'' 

To  the  Editor  of  Law  Notes. 

Sir:  While  I  was  reading  in  your  Correspondence  column 
of  the  April  number  of  Law  Notes  the  interesting  and  sug- 
g^tive  letter  of  Mr.  F.  Dumont*  Smith,  the  schoohnaster  was 
looking  over  my  shoulder,  and  he  wishes  to  say  to  Mr.  Smith, 
in  response  to  his  final  inquiry,  "Am  I  not  right  t"  No,  you 
are  wrong;  you  are  not  right;  to  be  not  right  is  to  be  wrong. 
You  are  right, 

Seattle,  Wash.  F.  V.  Brown. 

AMNESTY   FOR  THE   SEDITIOUS. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  just  read  your  article  "Amnesty  for  the  Sedi- 
tious," on  page  2  of  the  April  number  of  Law  Notes,  and  I  beg 
to  say  that  the  spirit  of  this  article  and  the  force  of  it  strike 
me  so  strongly  that  I  feel  compelled  to  write  you  and  suggest 
that  if  you  can  get  a  number  of  the  leading  papers  in  the 
country  to  copy  this  article  and  comment  in  the  same  spirit  in 
which  it  is  written  it  might  be  a  great  benefit  to  the  country. 

GuntersviUe,  Ala.  J.  A.  LusK. 

IN  appreciation. 

To  the  Editor  of  Law  Notes. 

Sir:  Out  of  the  enthusiasm  of  my  admiration  for  the  large 
brain  and  heart  that  must  be  behind  your  writings,  I  am  im- 
pelled to  give  voice  to  my  feelings  on  your  attitude  toward  and 
treatment  of  most  of  the  large  questions  of  the  day. 

Your  appreciation  of  the  great  principles  of  liberty  and 
justice  upon  which  American  institutions  are  founded,  and  your 
manifest  fairness  to  all  real  workers,  whether  with  brain  or 
brawn,  as  well  as  to  the  accumulation  of  property  as  a  reward 
of  industry  and  thrift,  but  not  of  chicanery,  and  your  very  able 
advocacy  of  all  these  things,  are  enough  to  excite  the  admiration 
of  any  one. 

I  remarked,  when  reading  an  article  of  yours  some  time  since, 
that  the  Editor  of  Law  Notes  has  as  much  sense  as  anybody,  and 
more  broad  wisdom  and  love  of  justice  than  anybody  I  know. 

With  kindest  regards,  and  with  hope  that  your  life  may  long 
be  spared  in  which  to  continue  your  good  work. 

Birmingham,  Ala.  G.  R.  Harsh. 

actions  against  railroads  under  federal  control. 
To  the  Editor  of  Law  Notes. 

Sir:  I  note  in  the  issue  of  April,  1919,  an  article  referring 
to  the  matter  of  actions  against  railroads  under  federal  control. 
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I  would  like  to  suggest  that,  for  the  benefit  of  the  profession, 
some  member  of  your  staff,  or  other  qualified  writer,  discuss 
this  subject  somewhat  more  fully.  It  is  obvious  that  grave 
injustice  is  bound  to  result  from  the  present  anomalous  situa- 
tion. Confining  attention  simply  to  injuries  resulting  to  em- 
ployees of  railroads  now  under  federal  control,  a  most  perplexing 
situation  is  presented.  Notwithstanding  the  fact  that  the  Act 
of  Congress  authorizing  the  taking  over  of  the  railroads — the 
Act  of  March  21,  1918— expressly  provides  that  actions  may 
still  be  instituted  against  the  railroad  companies,  yet  there  have 
been  several  decisions  holding  that  no  action  lies  against  the 
company,  but  only  against  the  Director-General  of  Railroads. 
There  are  other  decisions  to  the  effect  that  notwithstanding 
General  Order  No.  50,  issued  by  the  Director-General  on  October 
28, 1918,  suits  might  still  be  started  against  the  railroad  c(Hnpany. 

It  may  also  be  noticed  that  said  General  Order  No.  50,  in 
express  terms,  provides  that  any  action  "shall  be  brought  against 
Wm.  G.  McAdoo,  Director-General  of  Railroads,  and  not  other- 
wise.'' Although  Mr.  McAdoo  has  been  succeeded  in  the  office 
of  Director-General  by  Mr.  Walter  D.  Hines,  this  order  does 
not  seem  to  have  ever  been  modified;  so  that  there  seems  to 
be  no  express  authority  for  instituting  a  suit  against  Mr.  Hines 
as  Director-General. 

It  seems  to  me  that  there  are  three  separate  and  distinct 
phases  to  this  situation,  and  therefore,  three  distinct  classes  of 
cases.  In  the  first  class  are  those  cases  where  an  injury  oc- 
curred and  a  cause  of  action  accrued  before  the  Government 
assumed  control  of  the  railroads.  In  this  class  of  cases,  it 
would  seem  clear  that  suit  might  properly  be  maintained  directly 
against  the  railroad  company,  notwithstanding  the  subsequent 
federal  control. 

In  the  second  class  are  those  cases  where  a  right  of  action 
accrued  while  the  railroads  were  being  operated  by  Mr.  McAdoo 
as  Director-General. 

In  the  third  class  are  those  cases  where  the  right  of  action 
accrued  while  the  roads  were  being  operated  by  Mr.  Hines. 

In  the  last  two  classes  of  cases,  it  is  not  apparent  how,  not- 
withstanding the  provisions  of  the  Act  of  Congress,  any  action 
could  be  maintained  against  the  railroad  companies,  whose  con- 
trol had  been  entirely  superseded  and  suspended. 

"A  statute  which  imposes  upon  a  person  a  liability  to  answer 
for  the  acts  and  engagements  of  strangers  over  whom  he  has 
no  control,  violates  the  Bill  of  Rights  and  is  unconstitutional 
and  void."— Durkin  v.  Kingston  Coal  Co.,  171  Pa.  193. 

While  the  above  is  a  construction  of  the  Constitution  of 
Pennsylvania,  yet  the  principles  enunciated  therein  would  seem 
to  be  equally  applicable  in  construing  the  Federal  Constitution. 

If,  therefore,  in  the  last  two  classes  of  cases,  the  duly  lia- 
bility is  that  of  the  Director-General  of  Railroads,  and  suits 
can  only  properly  be  maintained  against  said  Director-General, 
it  is  apparent  that  a  party  plaintiff  does  not  have  a  very  satis- 
factory or  particularly  adequate  remedy.  The  Director-General 
(then  Mr.  McAdoo)  has  announced  that  he  will  only  pay  such 
claims  as  he  considers  reasonable  and  just,  and  at  such  times 
as  he  shall  decide  are  appropriate;  that  he  will  not  be  bound 
by  any  verdicts  and  judgments,  but  will  exercise  an  authority 
to  review  them  and  determine  whether  they  are  proper  and 
just. 

Again,  we  have  this  situation  presented:  A  cause  of  action 
accrued  while  Mr.  McAdoo  was  acting  as  Director-General. 
What  authority  is  there  for  instituting  an  action  against  Mr. 
Hines  as  Director-General  t 

Again,  there  is  no  warrant  whatsoever  for  the  imposition  of 
any  liability  upon  the  Federal  Government.    Therefore,  liability. 
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if  any,  is  personal  to  the  Director-General.  But  if  any  attempt 
should  be  made  to  impose  such  a  personal  liability^  the  obvious 
ansfwer  would  be  that  the  Director-General  was  simply  a  state 
or  governmental  agency;  that  he  was  exercising  public  govern- 
mental powers,  and  performing  public  governmental  duties, 
sdely  for  the  general  public  good,  under  the  authority  of  the 
Federal  Government,  and  that,  therefore,  both  he  and  the  Gov- 
ernment were  entitled  to  immunity  from  liability.  * 

I  have  not  attempted,  in  this  letter,  to  treat  the  subject  ex- 
haustively, or  with  particular  precision,  but  Simply  attempted 
to  suggest  some  of  the  difficulties  and  perplexities  and  injustices 
growing  out  of  the  present  state  of  affairs.  I  am  quite  clear 
in  my  own  mind  that  the  situation  needs  remedying  by  con- 
gressional action — ^by  a  statute  imposing  a  liability  upon  the 
Federal  Government. 

^  „  C.  B.  Little. 

Scranton,  Pa. 

UNDESIRABLE    ALIENS    AND    WORLD    CRIMINALS. 

To  the  Editor  of  Law  Notes. 

Sir:  Your  editorial  "No  Comprcnnise  with  Crime,"  page  2 
of  April  Law  Notes,  interested  me,  and  leads  to  the  question 
whether  the  popular  suggestion  you  there  pass  on,  that  "the 
undesirable  aliens  now  in  our  midst  should  be  promptly  de- 
ported," is  good  Americanization  doctrine.  A  kindred  practice 
is  for  judges  to  fine  an  accused,  then  remit  the  fine  on  condition 
that  the  culprit  leave  town.  And  in  a  municipality  near  here 
the  public  authorities  co-operated  with  the  larger  employers  of 
labor  in  furnishing  inducements  for  "undesirables"  to  leave 
town  without  even  invoking  the  law.  Two  reasons  against  these 
practices  occur  to  me.  First,  they  are  unlawful;  therefore  we 
are  doing  the  very  thing  we  claim  to  be  decrying,  viz.,  prac- 
ticing Bolshevism,  anarchy,  in  the  name  of  the  law.  Deporta- 
tion may  be  resorted  to  where  final  judgment  of  guilty  is 
pronounced  for  an  offense  declared  by  law  to  merit  it;  I  know 
of  no  law  authorizing  a  judge  of  any  court  to  "pass  on"  to 
some  sister  community  a  criminal;  and  for  authorities  and 
large  employers  of  labor  to  co-operate  in  what  are  tantamount 
to  threats,  to  induce  "undesirables"  to  take  their  activities  to 
another  conmiunity,  augmented  by  the  hatred  for  society  in  gen- 
eral which  would  most  naturally  be  engendered  by  such  treat- 
ment, appeals  to  me  as  coming  very  close  to  the  very  acts 
which  led  America  into  the  great  war.  Second,  this  course  tends 
to  aggravate  and  spread  the  evil  rather  than  check  or  reduce  it. 
The  better  plan  is  for  public  authorities,  in  conjunction  with 
all  available  local  reform  agencies,  to  keep  informed  of  each 
undesirable,  and  by  the  personal  touch  and  Americanization 
methods  applied  so  far  as  possible,  make  over  the  poor  unfor- 
tunates; and  where  no  response  to  those  methods  is  induced  to 
exercise  lawful  force  on  the  spot.  Each  time  an  undesirable 
is  forced  to  "leave  town"  the  municipality  where  he  locates 
takes  him  in,  not  as  a  known  menace,  and  is  put  to  the  jeopardy 
of  getting  him  "sized  up"  by  a  costly  experience.  Just  that 
has  quite  frequently  occurred  in  my  section.  Undesirables  and 
menaces  are  greater  menaces  and  more  undesirable  as  strangers 
than  as  identified.  In  the  municipalities  where  their  habits  and 
tendencies  are  known  they  can  be  the  more  readily  watched 
and  their  dangerous  tendencies  curbed  or  re-directed.  When 
asked  why  he  invited  Messrs.  Seward,  Chase  and  Stanton  into 
his  cabinet,  Mr.  Lincoln  is  said  to  have  replied :  "Just  to  keep 
my  fingers  on  them."  While  there  are  a  few  of  this  class  who 
are  determined,  dyed-in-the-wool  trouble  makers,  by  far  the 
greater  number  are  probably  ignorant   and  misled,  and   need 


simply  that  their  false  views  be  brought  home  to  them^  and  a 
square  deal  handed  out. 

As  to  your  editorial  "Punish  the  World  Criminals,"  while  I 
am  inclined  to  agree  with  your  proposal  that  the  Powers  try, 
convict  and  ignominiously  execute  a  good  big  bunch  of  them, 
I  am  led  to  ask  you  if  you  know  of  a  precedent.  It  is  not 
to  be  expected  that  Germany,  nor  any  organized  government 
therein,  will  try  them.  The  course  you  suggest  would  be  some- 
thing like  the  stringing  up  of  a  horse  thief  by  a  posse  as  was 
many  times  done  in  our  West;  there  is  in  existence  neither  law 
(unless  indeed  common  law),  tribunal  nor  executive  to  represent 
the  nations  offended,  in  the  procedure;  the  two  latter  at  least 
will  have  to  be  created,  by  mutual  action  if  nothing  more 
formal.  This  leads  me  to  opine  that  the  better  way  will  be  to 
have  the  dirty  job  done  by  mutual  international  court  martial. 
Perhaps  this  was  in  your  mindf  I  do  not  believe  in  capital 
punishment,  under  local  criminal  procedure,  but  I  should  I 
believe  feel  to  S3nnpathize  with  rather  than  pity  a  firing 
squad  specially  sworn  in  to  execute  the  sentence  of  an  inter- 
national court  martial,  to  the  end  that  the  world  might  be  rid 
of  the  pests.  Each  day  that  they  are  allowed  to  live  with  no 
action  taken  to  punish  stands  to  me  like  condoning.  It  is 
fitting  that  this  procedure  should  be  delayed  a  sufficient  time 
for  the  natural  fires  demanding  vengeance  to  cool;  and  it  is 
just  as  fitting  that  it  should  be  set  in  motion  and  brought  to 
orderly  conclusion  ¥rith  promptness  sufficient  to  convince  both 
those  who  are  in  sympathy  with  the  guilty,  and  those  who  are 
disposed  now  to  injure  and  destroy  orderly  government  by 
consent  of  the  governed,  that  they  are  eternally  mistaken,  and 
that  the  civilized  world  will  not  suffer  their  madness.  I  can 
only  hope  and  pray  that  if  it  be  a  case  of  the  mills  of  the 
gods  grinding  exceeding  slowly,  they  will  grind  exceeding 
small.  And  when  it  is  done  the  correct  name  should  be  given 
to  the  offense.  His  Low  Vileness  sought  to  excuse  himself  by 
the  plea  of  the  necessities  of  war.  Should  there  come  a  binding 
League  of  Nations  there  will  come  with  it  an  offense  which 
may  be  correctly  denominated  international  treason.  In  essence 
that  is  the  crime  of  which  we  are  speaking.  It  is  the  offense 
that  should  be  so  plainly  named  and  so  definitely  defined  that 
no  Bolshevist,  no  Turk,  and  no  member  of  any  so-called  royal 
house  of  either  Prussia,  Germany  or  Austria  can  fail  to  know 
its  meaning.  In  the  case  under  discussion  it  must  be  com- 
pulsorily  atoned  for,  under  an  orderly  procedure  carrying  with 
it  the  moral  support,  if  not  the  organized  lawful  support,  of 
the  civilized  peoples. 

New  Britain,  Conn.  A.  W.  Upson. 


"No  fact  can  be  proved  to  demonstration  by  any  human  testi- 
mony. The  courts  must  need  work  with  fallible  instruments. 
The  chance  of  error  may  be  lessened  by  the  number  of  witnesses 
or  their  character.  It  is  always  present.  There  is  no  absolute 
safeguard  against  mistake  or  perjury.  A  high  degree  of  prob- 
ability is  all  that  we  can  expect.  Not  certainty,  but  reasonable 
certainty  is  the  most  we  require." — Per  Andrews,  J.,  in  People 
V.  Cohen,  223  N.  Y.  422. 
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A  Peril  Unmasked. 

THE  recent  attempts  to  blow  up  the  residences  of  men 
concerned  in  the  prosecution  of  seditious  agitators 
should  prove  to  be  the  one  thing  needed  to  clarify  public 
sentiment  with  respect  to  Bolshevism.  As  long  as  the 
Bolshevist  propaganda  was  confined  to  mere  oratory  it 
contained  a  certain  measure  of  danger.  There  are  many 
people  in  the  United  States  who  recognize  that  evils  exist 
and  injustice  is  practiced  for  which  our  existing  laws 
afford  no  remedy.  Some  of  these  are  people  whose  emo- 
tions are  better  developed  than  their  minds,  and  it  is  only 
natural  that  they  should  grow  impatient  of  delays  and  lend 
a  sympathetic  ear  to  radical  propaganda.  But  now  that 
the  ultra  radicals  have  thrown  off  the  mask  of  mock  ideal- 
ism and  pretended  sympathy  for  the  poor,  and  come  out 
boldly  as  the  advocates  of  assassination  there  is  no  room 
for  misunderstanding  on  the  part  of  any  good  citizen, 
and  with  the  ending  of  that  misunderstanding  the  ranks 
of  the  Bolshevists  in  the  United  States  will  rapidly 
dwindle  to  the  few  thousands  who  are  actually  persons 
evilly  disposed  toward  the  government.  The  fomenters  of 
the  bomb  outrages  clearly  betray  their  foreign  origin  by 
their  idea  that  the  American  people  can  be  terrorized  by 
such  methods.  As  a  people  we  are  careless  and  short  of 
memory  to  a  degree  almost  incredible.  But  any  person 
who  in  the  past  has  argued  therefrom  that  a  small  dis- 
play of  "frightfulness"  will  throw  us  into  a  panic  has 
speedily  repented  of  his  error.  Once  Bolshevism  assumes 
the  position  of  an  open  threat  of  violence  its  doom  in  the 
United  States  is  seded.  It  is  a  matter  of  public  congrat- 
ulation that  this  imported  monstrosity  has  at  so  early  a 
date  manifested  its  true  spirit 


Trial  of  the  Bolshevists. 

'T^HE  trials  for  seditious  conduct  which  took  place  dur- 
A  ing  the  war  afford  a  considerable  amount  of  data 
from  which  to  judge  of  the  fitness  of  our  judicial  system 
to  cope  with  the  manifestations  of  anarchy  which  may  be 
expected  from  time  to  time  in  the  near  future,  and  seem 
to  warrant  the  general  conclusion  that  the  system  itself  is 
adequate,  but  that  the  weakness  lies  in  individual  judges. 
The  ideal  of  fairness  has  been  so  vigorously  inculcated 
that  there  are  many  judges  who  show  strong  tendency  to 
lean  backward.  The  more  heinous  the  offense,  the  more 
sorely  a  conviction  is  needed  for  the  public  safety,  the 
more  such  a  judge  is  moved  to  magnify  technicalities. 
The  spirit  of  that  viewpoint  is  not  subject  to  just  criti- 
cism, but  the  faults  of  its  operation  result  from  a  failure 
to  remember  that  there  is  a  justice  due  to  the  people  as 
well  as  to  the  accused.  There  is  no  desire  in  the  present 
emergency  to  abate  the  fairness  and  impartiality  of  crimi- 
nal trials,  or  to  revive  the  spirit  of  the  Bloody  Assizes. 
But  long  before  the  war  it  was  generally  recognized  that 
the  administration  of  our  criminal  law  was  over  technical, 
and  that  repeated  reversals  for  trivial  error  despite  the 
clearest  proof  of  guilt  were  impairing  seriously  the  efficacy 
of  the  criminal  law.  Such  an  administration  of  the  law 
is  bad  enough  in  normal  times.  But  when  it  comes  to 
dealing  with  such  an  organized  criminal  propaganda  as 
is  now  rife,  every  technical  acquittal  or  reversal  inevitably 
bears  fruit  in  repeated  crima  The  trials  conducted  dur- 
ing the  war  by  Judge  Clayton,  Judge  Landis,  and  others 
who  might  be  mentioned,  show  that  it  is  possible  to  have 
a  vigorous  and  sensible  administration  of  the  criminal 
law  without  violating  any  American  ideal  of  fairness. 
Like  many  another  much  mooted  problem  of  legal  admin- 
istration, it  is  not  a  matter  of  legislation  but  of  judges 
who  are  competent  not  only  in  legal  knowledge  but  in 
judicial  temperament.  Some  measure  of  responsibility 
also  devolves  on  the  bar.  Chief  Justice  Olson  of  the 
Municipal  Court  of  Chicago  said  recently  with  respect 
to  a  local  situation:  "No  thief  can  operate  here  without 
a  criminal  lawyer.  The  lawyer  is  part  of  the  ring,  and 
should  be  prosecuted  for  conspiracy.  The  bar  association 
and  police  can  put  such  a  fellow  out  of  business  by  show- 
ing his  past  conduct  in  similar  cases."  His  remarks  apply 
equally  to  the  operations  of  the  Bolshevist  and  the  I.  W. 
W.,  and  the  need  for  discipline  of  lawyers  who  go  out- 
side of  the  strict  demands  of  professional  duty  in  defend- 
ing the  seditious  is  plain.  In  a  negative  sense  the  con- 
duct of  the  great  majority  of  the  bar  during  the  war  was 
unexceptionable.  But  it  is  to  be  r^retted  that  to  these 
negative  virtues  there  was  not  added  a  little  more  of  dis- 
cipline inflicted  on  the  few  who  violated  the  canons  of 
patriotism  which  the  great  majority  so  well  observed. 
Other  opportunities  for  such  discipline  will  undoubtedly 
occur  and  it  is  hoped  that  they  will  not  be  n^lected.  The 
bar  should  not  be  satisfied  with  any  standard  short  of  one 
hundred  per  cent  Americanism.  It  is  not  practicable  to 
enforce  such  a  standard  by  criminal  prosecution  but  it  is 
possible  for  the  law  to  say  to  those  who  will  not  observe 
it :  "Never  more  be  minister  of  mine." 

An  Ancient  Delusion. 

THE  outbreak  of  any  epidemic  of  crime  always  evokes 
a  clamor  for  drastic  penalties.     Running  true  to 
form,  some  United  States  senator  has  already  introduced 
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a  bill  making  it  a  capital  ofFense  to  transport  a  bomb  in 
interstate  commerce,  or  to  belong  to  an  organization  advo- 
cating the  overthrow  of  the  government.  The  bill  got 
the  senator's  name  into  the  headlines  of  the  New  York 
papers  and  perhaps  its  passage  would  secure  another  head- 
line. But  as  a  contribution  to  the  solution  of  the  problem 
presented  by  the  dynamiter  these  hasty  and  sensational 
measures  are  not  worth  the  space  they  occupy  in  the 
Congressional  Eecord.  It  was  believed  for  a  long  time 
that  if  penalties  could  but  be  made  sufficiently  terrible 
no  man  would  dare  to  violate  the  law.  That  idea  has 
been  definitely  abandoned  and  the  ancient  horrors  of  the 
scaffold  and  the  quartering  block  have  become  obsoleta 
So  far  as  punishment  is  a  deterrent,  promptness  and  cer- 
tainty are  the  requisites.  Aside  from  the  detection  of 
offenses  against  the  revenue  and  the  currency,  the 
national  agencies  for  the  detection  of  crime  are  a  joke — 
rather  a  poor  one;  a  condition  which  is  due  not  to  the 
officers  of  the  secret  service  but  to  congressional  parsi- 
mony in  matters  which  are  not  productive  of  votes.  And 
if  one  of  the  bombers  is  caught,  there  is  the  long  road 
lined  with  continuances,  demurrers,  motions  to  quash, 
motions  in  arrest,  appeals,  habeas  corpus,  and  so  on  ad 
infinitum,  the  while  his  fellow  conspirators  are  planting 
more  bombs  and  threatening  a  general  strike  if  he  is  not 
instantly  pardoned.  The  viewpoint  of  the  criminal  is 
well  known  to  every  student.  Practically  no  crime  would 
ever  be  committed  if  the  perpetrator  knew  that  he  was 
certain  to  get  ten  years'  imprisonment  therefor.  The  crim- 
inal believes  that  by  reason  of  his  acuteness  or  his  wealth 
or  his  influence  he  is  going  to  escape  entirely,  and  enough 
of  them  do  escape  to  give  some  justification  for  that 
belief.  Until  it  is  effectually  dispelled,  crime  will  con- 
tinue to  be  prevalent  and  the  enactment  of  aggravated 
penalties  will  but  serve  to  bring  the  law  into  greater 
contempt. 

The  Referendum  and  the  Prohibition  Amendment. 

ALEOAL  question  of  some  nicety  is  presented  by  the 
contention  that  in  those  states  which  have  adopted 
the  referendum  an  amendment  of  the  Federal  Constitution 
must  be  submitted  to  popular  vote.  In  an  Or^on  case 
abstracted  in  this  issue  that  contention  was  overruled.  In 
a  Washington  case  as  yet  unreported  it  was  held  that  a 
referendum  must  be  had.  To  the  same  effect  is  a  recent 
case  in  South  Dakota  (State  v.  Policy,  26  S.  D.  5)  hold- 
ing that  the  referendum  extends  to  a  measure  dividing  a 
state  into  congressional  districts,  the  court  saying  that 
the  provision  of  the  Federal  Constitution  that  the  division 
shall  be  made  by  the  state  "legislature"  intends  the  legis- 
lative power  as  it  may  be  locally  established.  The  view 
which  denies  the  right  to  a  referendum  rests  mainly  on 
the  literal  interpretation  of  the  word  "legislature"  in  the 
provision  that  the  ratification  shall  be  by  the  l^islatures 
of  the  several  states.  On  this  point  the  better  reason 
seems  to  be  with  the  cases  which  construe  the  term  broadly 
as  meaning  the  body  possessing  the  legislative  power.  It 
is  entirely  competent  for  a  state  to  establish  a  commission 
government  of  the  state,  and  in  such  a  case  the  commission 
would  unquestionably  be  the  "legislature"  to  which  federal 
amendments  must  be  submitted.  It  is  equally  competent 
for  a  state  to  abolish  the  legislature  entirely  and  enact  all 
laws  by  initiative  and  referendum.  In  such  a  case  the 
entire  people  would  constitute  the  legislatura  If  there- 
fore a  state  does  not  go  that  far,  but  provides  that  laws 
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shall  be  enacted  tentatively  by  an  assembly  subject  to 
referendum,  the  vote  of  the  people  would  seem  clearly  to 
be  made  a  part  of  the  l^islative  systan.  Once  it  is  con- 
ceded as  it  must  be  that  3ie  word  "legislature"  may  mean 
something  different  from  the  legislature  known  to  the 
makers  of  the  Constitution  it  cannot  in  reason  mean  any- 
thing else  than  the  law-making  power  as  it  may  be  estalv 
lished  in  each  stata  The  question  is  of  course  complicated 
by  tlie  fact  that  the  referendum  is  conferred  in  varying 
language  and  perhaps  in  some  states  is  so  limited  to  the 
enactment  of  "statutes"  that  it  does  not  extend  to  the 
ratification  of  a  constitutional  amendment  Every  con- 
stitutional establishment  of  the  referendum  however  mani- 
fests clearly  enough  a  general  intent  that  the  acts  of  the 
l^islative  assembly  shall  be  subject  to  review  by  popular 
vote,  and  it  seems  a  mistake  to  construe  away  that  inten- 
tion as  was  done  in  the  Oregon  case  by  strict  interpre- 
tation of  the  words  of  the  grant.  An  amendment  to  the 
Federal  Constitution  may  well  be  the  most  important  mat- 
ter coming  before  a  legislative  assembly  and  a  holding 
that  its  action  therein  is  exempt  from  the  review  by 
popular  vote  to  which  comparatively  trivial  enactments 
are  subject  is  so  unreasonable  as  to  find  justification  only 
in  the  clear  and  positive  language  of  the  constitution. 

The  Merchant  Marine. 

HE  trend  of  official  opinion  seems  at  the  present  time 
strongly  in  favor  of  rel^ating  to  private  ownership 
the  merchant  vessels  built  by  the  United  States  during 
the  war,  and  such  a  course  is  unequivocally  recommended 
in  a  recent  report  of  the  shipping  board.  While  there  is 
in  theory  much  attractiveness  in  the  idea  of  a  merchant 
navy  operated  by  the  government,  the  practical  experience 
which  the  nation  has  had  with  government  operation  of 
railroads  has  given  the  government  ownership  idea  a  blow 
from  which  it  will  not  recover  for  a  generation.  Assum- 
ing that  the  merchant  marine  is  to  pass  into  private  hands, 
a  very  serious  legislative  problem  is  presented.  The 
moment  maritime  affairs  return  to  normal  and  competi- 
tive conditions  must  be  met,  the  La  FoUette  act  and  the 
Seamen's  Union  will  inevitably  drive  every  ship  to  a 
foreign  register  unless  a  system  of  subsidies  is  established. 
The  ship  subsidy  plan  has  no  inherent  difficulties.  It  has 
worked  well  in  other  countries,  as  witness  the  Cunard  and 
Hamburg- American  lines.  But  the  illustration  loses  some- 
thing of  its  force  when  it  is  remembered  that  government- 
owned  railroads  also  work  well  in  England  and  Germany. 
The  English  people  are  keenly  interested  in  maritime 
affairs  and  fully  conscious  of  their  dependence  on  the  con- 
trol of  the  sea,  while  the  German  people  do  (or  at  least 
did)  the  will  of  their  rulers  without  thinking  at  all.  In 
the  United  States,  on  the  other  hand,  it  will  take  a  long 
campaign  of  education  to  convince  a  large  part  of  the 
people  that  a  ship  subsidy  is  anything  more  than  a  present 
of  die  public  funds  to  wealthy  shipowners,  and  there  will 
never  be  a  dearth  of  demagogues  to  foster  that  belief. 
The  question  is  apt  to  become  a  political  one  like  the 
tariff,  with  shipping  conditions  disorganized  by  uncer- 
tainty before  and  after  every  election.  On  the  whole  the 
prospect  of  an  American  merchant  marine  is  not  very 
promising. 

Political  Strikes. 

WuiLE  no  instance  of  a  political  strike  of  any   im- 
portance has  yet  occurred  in  the  United  States 
there  has  been  frequent  agitation  for  a  general  strike  to 
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secure  the  pardon  of  a  convicted  murderer  or  for  some 
similar  purpose,  and  it  is  only  a  question  of  time  when 
such  an  effort  will  meet  with  some  measure  of  success. 
Whatever  may  be  thought  of  the  strike  aS  an  economic 
weapon,  as  a  means  of  enforcing  political  or  judicial 
action  it  is  certainly  indefensibla  In  the  monarchies 
where  most  of  the  advocates  of  such  measures  received 
their  training  it  may  sometimes  be  the  only  means  of 
securing  attention  to  a  Intimate  grievance.  But  in  the 
United  States  every  citizen  has  his  equal  right  of  suffrage 
in  the  choice  of  every  oflScer.  If  any  political  action  is 
desired  it  needs  but  the  will  of  a  majority  of  voters  to 
bring  it  to  pass.  In  a  state  thus  organized  an  attempt  to 
influence  the  action  of  the  lawfully  chosen  representatives 
of  the  people  by  imposing  hardships  on  a  great  number 
of  whoUy  innocent  people  is  more  reprehensible  than  to 
seek  the  same  result  by  bribery.  The  right  to  quit  work 
at  will  for  any  reason  good  or  bad  is  one  which  it  is 
difficult  to  restrict.  But  there  certainly  is  no  difficulty 
in  imposing  a  legal  prohibition  of  any  agitation  for  a 
political  strike ;  and  without  such  agitation  of  course  noth- 
ing of  the  kind  would  ever  occur.  If  for  the  want  of  a 
law  to  prevent  it  such  a  strike  should  take  place  it  would 
in  all  probability  meet  with  the  same  weak  spirit  of 
truckling  which  found  expression  in  the  Adamson  law. 
After  such  an  occurrence  popular  elections  would  become 
a  f area 

Local  Legislation. 

Is  it  not  a  fact  that  the  principle  of  local  self  govern- 
ment is  always  and  inevitably  violated  by  local  legis- 
lation? If  the  matter  in  question  is  essentially  local,  as 
it  must  be  to  warrant  local  l^slation,  what  justifies  its 
r^ulation  by  l^slators  from  other  districts  ?  Of  course 
in  active  legislative  practice  a  considerable  number  of 
local  bills  are  perfunctorily  passed  at  the  instance  of  the 
local  representativa  But  every  lawyer  who  lives  in  a  state 
containing  a  large  city  knows  that  much  municipal  l^s- 
lation  is  passed  by  country  members  which  does  not  meet 
the  approval  of  the  representatives  of  the  only  district 
to  be  affected  thereby.  L^slation  applicable  to  one  or 
two  localities  only  should  be  prohibited  absolutely  and 
in  its  stead  provision  made  for  complete  self  government 
as  to  all  local  matters,  either  by  the  local  legislative  body 
of  the  county,  town  or  village  or  by  a  referendum  confined 
to  that  locality.  Local  l^slation  has  fallen  into  disfavor 
and  is  sharply  restricted  in  most  of  the  states.  But  its 
evils  disappear  when  it  ceases  to  be  a  special  dispensation 
granted  by  a  general  legislative  body  and  becomes  the 
expression  of  the  will  of  a  locality  in  a  matter  as  to  which 
it  alone  is  concerned.  But  the  full  realization  of  local  self 
government  requires  going  a  step  farther  and  reversing 
the  rule  that  no  local  act  should  be  passed  where  a  gen- 
eral one  is  possible.  The  rule  on  the  contrary  should  be 
that  no  general  law  may  be  passed  if  it  is  possible  to 
establish  instead  a  local  option.  That  possibility  would  of 
necessity  be  a  judicial  question,  involving  a  power  to  in- 
validate any  act  as  to  which  a  local  option  could  have 
been  allowed.  Entirely  apart  from  the  vindication  of  a 
sound  principle,  the  practical  effects  of  such  an  innova- 
tion would  be  considerable.  At  the  present  time  the 
political  future  of  the  average  legislator  rests  largely  on 
the  local  l^islation  which  he  secures.  To  obtain  it,  he 
must  yield  to  the  dictates  of  his  party  leaders  and  prac- 
tically surrender  his  independence  on  matters  of  general 


legislation.  With  local  matters  largely  removed  from  legis- 
lative cognizance,  a  d^ree  of  independence  hitherto  im- 
possible would  be  secured  on  matters  of  state  wide  concern 
and  the  power  of  party  leaders  would  be  reduced  to  a  min- 
imum. Of  course  some  communities  would  exercise  the 
power  conferred  thus  in  a  manner  which  other  communities 
would  consider  very  foolish.  But  it  cannot  be  established 
too  soon  or  too  definitely  that  in  matters  which  concern 
themselves  alone  people  have  a  perfect  right  to  be  foolish. 

Judicial  Levites. 

•T^HEEE  is  a  small  number  of  persons  of  eminent  respect- 
A  ability  whose  formula  for  a  quiet  and  peaceful  state 
is  that  every  wrong  and  injustice  should  be  endured  in 
silence  that  the  more  fortunate  may  not  be  disturbed 
by  being  compelled  to  witness  the  sufferings  of  its  victims. 
The  bench  is  not  without  its  quota  of  those  who  desire, 
like  the  Levite,  to  pass  by  on  the  other  side,  particularly 
when  domestic  infelicity  is  sought  to  be  brought  to  notice. 
For  many  years  it  was  held  in  one  American  state  that 
no  relief  could  be  awarded  to  a  wife  who  was  beaten  by 
her  husband,  not  because  he  had  a  right  to  beat  her,  but 
because  public  policy  forbade  a  judicial  investigation  into 
the  sacred  privacy  of  domestic  affairs.  A  similar  spirit 
was  exhibited  as  lately  as  1911  in  a  case  (Lohmvller  v. 
Lohmuller,  135  S.  W.  751)  wherein  a  statute  of  1897 
permitting  husband  and  wife  to  testify  in  divorce  cases 
was  referred  to  in  the  following  language:  "But  in  line 
with  modem  thought  that  makes  the  contract  a  trivial 
affair,  to  be  set  aside  for  the  most  frivolous  reasons,  the 
dragon's  teeth  were  sowed,  and  the  courts  are  being  made 
the  outlets  of  the  most  disgusting  details  of  the  inner  lives 
of  married  people,  homes  are  being  disorganized  and 
broken  up,  children  branded  with  disgrace,  and  the  most 
sacred  relation  on  earth  made  a  subject  of  ribaldry  and 
ridicule  in  a  way  that  is  polluting  the  fountains  of  Ameri- 
can society.'^  Of  course  it  is  very  hard  on  persons  whose 
marital  relations — if  they  have  any — are  ideal,  to  have 
to  hear  of  the  woes  of  others.  But  how  about  the  person 
whose  domestic  life  is  made  up  of  "disgusting  details"? 
If  a  husband — or  wife — ^inflicting  continual  cruelty  suf- 
flcient  in  law  to  warrant  a  divorce  is  but  cunning  enough 
to  put  on  a  honeyed  tone  in  the  presence  of  visitors,  must 
the  sufferer  go  on  without  redress  lest  "the  courts  be  made 
the  outlet"  of  the  tale  of  their  misery?  If  a  story  be 
grievous  to  hear,  what  must  the  fact  be  to  endure?  As 
long  as  there  is  a  wrong  done  the  courts  should  be  open 
to  redress  it.  Whenever  there  is  a  fact  which  is  subject 
to  judicial  inquiry  no  mouth  should  be  closed  which  can 
speak  with  respect  thereto. 

Taking  a  Case  from  the  Jury. 

IN  an  editorial  several  months  ago  attention  was  called 
to  the  apparent  absurdity  of  an  appellate  decision  that 
a  case  was  properly  taken  from  the  jury  because  reason- 
able men  could  not  differ  with  respect  thereto,  accompanied 
by  a  dissenting  opinion  in  which  a  member  of  the  court 
differed  most  vigorously  from  his  fellows.  In  a  later  issue 
a  correspondent  contributed  a  forcible  exposition  of  the 
same  thought.  Since  that  time  attention  has  been  called 
to  at  least  one  judge  who  saw  the  stark  inconsistency  of 
such  a  decision.  In  a  Florida  case,  Thiesen  v.  Gulf,  etc., 
R.  Co.,  78  So.  491,  Chief  Justice  Browne  in  a  dissenting 
opinion  quoted  the  rule  laid  down  in  an  earlier  case  as 
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follows:  "When  there  is  no  room  for  a  difference  of  opinion 
between  reasonable  men  as  to  the  proof  of  facts  from 
which  an  ultimate  fact  is  sought  to  be  established,  or  when 
there  is  room  for  such  differences  as  to  the  inferences 
which  might  be  drawn  from  conceded  facts,  the  court 
should  submit  the  case  to  the  jury  for  their  finding." 
Following  this  he  said:  "Because  of  the  differences  of 
opinion'  between  the  members  of  this  court  'as  to  the  in- 
ferences which  might  be  drawn  from  conceded  facts,'  I 
think  I  am  justified  in  saying  that  'there  is  room  for  a 
difference  of  opinion  between  reasonable  men.' "  Just 
what  loophole  of  escape  this  leaves  for  the  majority  of  the 
court  is  hard  to  see.  But  quite  apart  from  interest  in  the 
neatness  with  which  the  Chief  Justice  confounded  his  fel- 
lows, the  question  goes  deeper  than  what  the  scholastic 
author  might  call  the  "contest  of  opposite  analogies."  If 
the  decision  quoted  by  Chief  Justice  Browne  correctly  rep- 
resents the  law  of  Florida,  it  is  as  clear  as  logic  can  make 
it  that  the  plaintiff  in  the  Theisen  case  was  deprived  of 
his  constitutional  right  to  a  jury  trial.  There  is  consid- 
erable room  for  argument  that  the  taking  of  a  case  from 
the  jury  is  a  usurped  power,  and  in  any  event  it  is  one 
which  should  not  be  exercised  where  it  involves  anything 
so  ludicrous  as  a  practical  assumption  that  the  Chief  Jus- 
tice of  the  court  is  not  a  "reasonable  man." 

The  Cost  of  Punishing  Crime. 

THE  first  annual  report  of  the  Ohio  Board  of  Clemency 
says  among  other  things  that  the  state  of  Ohio 
spends  annually  nearly  ten  million  dollars  in  detecting 
and  punishing  crima  An  estimate  from  these  figures  will 
suggest  the  staggering  total  thus  spent  annuaUy  in  the 
United  States.  Add  to  this  the  loss  and  destruction  of 
property  by  crime  and  the  figure  will  be  at  least  doubled. 
Those  who  are  indifferent  to  the  humanitarian  aspects 
of  the  effort  to  prevent  crime  should  be  impressed  by  its 
financial  importance.  There  is  no  doubt  in  the  mind  of 
every  serioite  student  of  the  subject  that  a  large  proportion 
of  the  crime  now  conmiitted  is  preventable.  The  cases 
are  comparatively  few  in  which  a  man  lapses  from  respect- 
ability into  felony.  Back  of  the  conventional  felon  is  a 
history  of  petty  lawlessness  and  frequently  of  some  form 
of  degeneracy.  Juvenile  courts,  criminal  laboratories,  re- 
formatories run  on  hUmane  modem  lines,  are  still  the 
exception  rather  than  the  rule.  Any  physician  will  bear 
witness  that  our  facilities  for  preventing  disease  are  far 
from  perfect,  yet  they  are  much  beyond  those  for  pre- 
venting crime.  If  we  can  but  discard  from  our  traditional 
methods,  as  we  have  from  our  intellects,  the  last  remnant 
of  that  hideous  middle-age  dogma  of  natural  depravity, 
we  will  have  made  a  b^inning.  Crime,  like  sickness,  is 
not  natural.  It  has  causes  which  are  ascertainable  and 
to  a  great  extent  removable.  Those  which  are  inherent 
in  the  man  sometimes  antedate  his  birth,  but  that  means 
merely  that  more  time  is  necessary  before  we  can  have  a 
generation  which  is  free  from  them.  The  problem  is  no 
simple  one;  it  yields  to  no  catholicon.  But  purely  from 
an  economic  viewpoint  there  is  no  problem  in  the  nation 
which  will  better  repay  the  time  and  labor  necessary  to  its 
study.  The  purpose  of  organized  society  is  to  protect  and 
promote  the  welfare  of  its  members.  How  much  study  has 
this  nation  made  oflScially  of  the  problems  of  heredity, 
environment  and  prenatal  influence,  and  how  much  use 
has  it  made  of  the  knowledge  on  those  subjects  which  have 


been  acquired  by  private  research?  Yet,  again  putting 
aside  every  humanitarian  consideration,  is  not  the  saving 
of  several  hundred  millions  of  dollars  every  year  worth  a 
little  effort  ? 


DEPORTATION  OF  SEDITIOUS  ALIENS, 

Europe  at  the  close  of  the  war  is  in  a  ferment  of 
internal  dissension.  Every  newspaper  brings  a  new  story 
of  revolutionists  seizing  some  city,  attempting  to  over- 
throw some  government,  or  killing  a  few  hundred  innocent 
people.  In  the  midst  of  this  world-wide  turmoil,  it  would 
be  remarkable  if  the  United  States  wholly  escaped  con- 
tamination. The  forces  of  social  revolution  now  manifest 
in  the  United  States  seem  to  be  the  I.  W.  W. — ^the  "rough- 
necks of  the  world,''  as  their  now  imprisoned  leader  was 
wont  to  call  them — and  the  ill  assorted  group  which  is 
now  gathering  around  the  name  of  Bolshevism,  Their 
activities  have  in  a  number  of  instances  passed  from  in- 
cendiary speech  to  actual  violence  directed  against  em- 
ployers and  public  officers. 

The  average  lawyer  has  learned  by  experience  to  dis- 
count liberally  newspaper  discussions  of  any  political  or 
economic  question,  so  that  it  is  well  at  the  outset  to  pre- 
sent the  results  of  two  recent  judicial  investigations  of 
just  what  one  of  these  elements,  the  I.  W.  W.,  is,  and 
what  it  stands  for.     In  TJ.  S.  v.  Swelgin,  254  Fed.  884, 
a  proceeding  to  revoke  the  naturalization  of  a  German  bom 
member  of  the  I.  W.  W.,  the  court  found  the  pledge  of 
the  order  to  be  as  follows:  "I  do  solemnly  pledge  my  word 
and  honor  that  I  will  obey  the  constitution,  rules,  and 
r^ulations  of  the  Industrial  Workers  of  the  World,  and 
that,  keeping  always  in  view  its  fundamental  principles 
and  final  aims,  I  will,  to  the  best  of  my  ability,  perform 
the  task  assigned  to  me.    I  believe  in  and  understand  the 
two  sentences,  The  working  class  and  the  employing  class 
have  nothing  in  common,'  and  ^Labor  is  entitled  to  all  it 
produces.'  "    From  a  pamphlet  of  the  order  introduced  in 
evidence  the  following  quotation  is  taken:  "The  program 
of  the  I.  W.  W.  offers  the  only  possible  solution  of  the 
wage  question  whereby  violence  can  be  avoided,  or  at  the 
very  worst,  reduced  to  a  minimum.     To  all  opponents 
of  the  organization  wherever  found,  we  desire  to  state 
that  this  organization  will,  to  the  best  of  its  power  and 
ability,  bend  every  effort  towards  making  that  program 
effective.    We  also  desire  to  serve  notice  upon  the  ruling 
class  and  all  its  defenders,  that  whatever  form  the  struggle 
may  take,  we  are  determined  to  continue  in  spite  of  all 
odds  until  victory  has  been  achieved  by  the  working  class. 
If  the  ruling  class  of  to-day  decide,  as  its  prototyi)es  of  the 
past  have  decided,  that  violence  will  be  the  arbiter  of  the 
question,  then  we  will  cheerfully  accept  their  decision  and 
meet  them  to  the  best  of  our  ability  and  we  do  not  fear 
the  result.    The  Industrial  Workers  of  the  World  is  with- 
out doubt  the  most  revolutionary  body  in  the  world  to-day. 
Being  propertyless  and  landless  they  have  no  patriotiaai 
nor  reason  for  patriotism.    The  abolition  of  the  wage  sys- 
tem and  the  creation  of  a  new  social  order  is  its  ideal. 
For  this  ideal  the  members  will  suffer  hunger,  brave  the 
blacklist,  rot  in  the  bastile,  and  fight — ever  fight — ^for  the 
freedom  that  awaits  them  when  the  rest  of  the  workers 
awaken."    In  a  later  case.  Ex  parte  Beniat,  255  Fed.  429, 
a  proceeding  to  deport  a  Russian  born  member  of  the  same 
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order,  the  following  appear  among  other  quotations  from 
the  literature  of  the  organization  introduced  in  evidence: 
^'As  a  revolutionary  organization,  the  Industrial  Workers 
of  the  World  aims  to  use  any  and  all  tactics  that  will  get 
the  results  sought,  with  the  least  expenditure  of  time  and 
energy.  The  tactics  used  are  determined  solely  by  the 
power  of  the  organization  to  make  good  in  their  use.  The 
question  of  'right'  and  'wrong'  does  not  concern  us.  .  .  . 
Failing  to  force  concessions  from  the  employers  by  the 
strike,  work  is  resumed  and  'sabotage'  is  used  to  force 
the  employers  to  concede  to  the  demands  of  the  workers. 
.  .  .  The  I.  W.  W.  opposes  the  institution  of  the  state. 
What  is  this  sabotage  that  so  worries  politicians,  preachers, 
profit  grabbers,  and  parasites  generally?  It  is  a  realiza- 
tion on  the  part  of  the  working  class  that  property  has 
no  rights  that  its  creator  is  bound  to  respect.  It  means 
that  Sie  workers  know  that  might  makes  right,  and  that 
they  are  possessed  of  a  tremendous  might  in  the  productive 
process.  It  means  that  they  are  conscious  of  the  fact 
that  any  action  which  weakens  the  employer  and 
strengthens  the  worker  is  justified.  ...  A  slashed  warp, 
a  loosened  bolt,  an  uncaught  thread,  a  shifting  of  dyes, 
will  make  Billy  Wood  see  the  'justice'  of  the  men's  de- 
mands quicker  than  all  the  votes  cast  since  Billy  Bryan 
commenced  to  run  for  office.  Sabotage  is  an  individual 
act  performed  for  a  class  purpose.  It  may  be  denounced 
as  'anarchy,'  but  that  scares  no  workers  in  these  rebellious 
days.  .  .  .  These  migratory  workers  have  lost  all  patriot- 
ism— and  rightly  so.  Love  of  country?  They  have  no 
country.  Love  of  flag?  None  floats  for  them."  Prom 
the  song  book  of  the  I.  W.  W.  the  court  extracts  five  verses 
which  for  a  combination  of  blasphemy,  treason  and  folly 
seem  pre-CTainent.    One  verse,  far  from  the  worst,  reads : 

"Onward,  Christian  soldiers!    Duty's  way  is  plain; 
Slay  your  Christian  neighbors,  or  by  them  be  slain; 
Pulpiteers  are  spouting  effervescent  swill; 
God  above  is  calling  you  to  rob  and  rape  and  kill. 
All  your  acts  are  sanctified  by  the  Lamb  on  high; 
If  you  love  the  Holy  Ghost,  go  murder,  pray,  and  die." 

Without  multiplying  cumulative  quotations,  it  becomes 
obvious  just  what  these  people  stand  for.  They  are  op- 
posed to  the  state  as  an  institution,  they  are  opposed  to 
property  rights,  they  reject  both  law  and  morals  as  not 
binding  upon  them.  Their  objects  they  propose  to  achieve 
by  force,  by  the  destruction  of  property,  by  the  overthrow 
of  government,  acknowledging  no  restraint  except  that  of 
prudence  which  forbids  defying  a  force  presently  too 
strong.  And  what  is  more  th^r  mean  it.  Whenever  and 
wherever  they  feel  strong  enough  to  attempt  it  they  will 
put  their  principles  into  execution. 

What  then  is  to  be  done  with  such  a  situation?  Of 
course,  the  forces  of  lawlessness  can  be  suppressed  by  law 
abundantly  backed  by  military  force.  No  sane  man  sup- 
poses that  any  such  movement  can  ever  gain  the  strength 
to  overthrow  by  force  the  government  of  the  United  States. 
The  most  they  can  hope  to  do  is  to  murder  a  few  men, 
dynamite  a  few  plants  and  induce  a  few  cowardly  con- 
gressmen to  introduce  bills  for  their  benefit.  But,  rein- 
forced as  such  a  movement  is  sure  to  be  from  the  ranks 
of  the  idle  and  dissolute,  profiting  by  every  financial 
panic,  gathering  to  fan  the  latent  flames  of  disorder  in 
every  labor  dispute,  the  struggle  will  be  one  not  pleasant 
to  contemplate.  There  is,  it  would  seem,  a  solution  much 
more  simple.     The  Bolshevists  and  the  I.  W,  W.  are  not 


the  product  of  American  institutions  and  the  leaders 
almost  without,  exception  are  not  Americans.  They  are 
the  product,  the  natural  product  perhaps,  of  foreign  lands. 
In  some  of  the  European  countries  the  manual  laboring 
class  has  little  or  no  voice  in  the  choice  of  rulers  or  the 
making  of  laws,  and  the  government  has  been  aptly  enough 
described  as  "despotism  tempered  by  assassination."  From 
generations  of  life  under  such  a  system  there  has  naturally 
grown  up  a  class  of  persons  to  whom  assassination  is  as 
normal  a  method  of  political  agitation  as  pamphlets  and 
stump  speeches  are  with  us.  The  thing  that  most  con- 
cerns the  people  of  the  United  States  is  that  the  law  that 
one  extreme  produces  another  works  both  ways.  Despot- 
ism produced  anarchy  in  Russia  and  elsewhere.  Anarchy 
prevalent  in  our  midst  will  just  as  surely  produce  des- 
potism. To  keep  in  check  a  large  number  of  imported 
anarchists,  we  must  have  drastic  laws,  arbitrary  courts, 
abundant  military  reserves.  There  is  just  one  way  to  pre- 
serve law  and  liberty  at  the  same  time  and  that  is  by  the 
deportation  of  those  who  are  unfit  for  liberty.  The  place 
for  the  anarchist  or  revolutionist  is  in  the  civilization 
which  produced  him.  There  his  extreme  views  reacting 
against  the  other  prevailing  extreme  will  in  time  produce 
a  reasonable  compromisa  In  our  land  where  no  such  other 
extreme  exists,  he  tends  inevitably  to  overthrow  the  entire 
social  structure. 

The  right  of  a  nation  to  deport  any  alien  deemed  a 
menace  to  the  state  where  he  sojourns  has  been  recognized 
from  the  earliest  days  of  modem  civilization.  "The  gov- 
ernment of  each  state  has  always  the  right  to  compel  for- 
eigners who  are  within  its  territory  to  go  away  by  having 
them  taken  to  the  boundary,''  says  Ortolan  (Diplomatie 
de  la  mer,  lib.  2,  c.  14,  p.  297).  "It  is  even  obliged  in 
this  respect  to  follow  the  rules  which  prudence  dictates," 
adds  Vattel  (Law  of  Nations,  lib.  1,  c.  19,  §  231).  The 
question,  as  was  said  by  Bar  (Int.  Law,  p.  708)  is  purely 
a  question  of  expediency.  In  this  instance  at  least  it  is 
possible  to  make  the  punishment  fit  the  crime  in  a  fashion 
to  suit  the  tuneful  desires  of  the  Mikado.  These  men  com- 
ing here  from  a  foreign  land  object  so  strongly  to  our  in- 
stitutions that  they  wish  to  overthrow  them  by  force.  What 
is  more  appropriate  than  to  escort  them  politely  to  the 
border?  The  objection  sometimes  urged  that  we  should 
deal  with  our  own  problems  and  not  pass  our  criminals  on 
to  other  nations,  was  adequately  discussed  in  an  editorial  in 
the  June  issue  of  Law  Notes. 

The  present  laws  of  the  United  States  as  to  the  de- 
portation of  aliens  require  little  or  no  amendment  to  make 
them  adequate.  The  law  now  in  force  is  the  Act  of  Feb. 
5,  1917  (Fed.  St.  Ann.  1918  Supp.  p.  212)  and  provides 
in  section  3  that  the  following  among  other  classes  of  aliens 
are  excluded  from  admission  into  the  United  States: 
"Anarchists,  or  persons  who  believe  in  or  advocate  the 
overthrow  by  force  or  violence  of  the  Government  of  the 
United  States,  or  of  all  forms  of  law,  or  who  disbelieve 
in  or  are  opposed  to  organized  government,  or  who  advo- 
cate the  assassination  of  public  officials,  or  who  advocate 
or  teach  the  unlawful  destruction  of  property;  persons 
who  are  members  of  or  affiliated  with  any  organization 
entertaining  and  teaching  disbelief  in  or  opposition  to 
organized  government,  or  who  advocate  or  teach  the  duty, 
jiecessity,  or  propriety  of  the  assaulting  or  killing  of  any 
officer  or  officers,  either  of  specific  individuals  or  of  officers 
generally,  of  the  Government  of  the  United  States  or  of 
any  other  organized  government,  because  of  his  or  their 
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official  character,  or  who  advocate  or  teach  the  unlawful 
destruction  of  property."  Section  19  provides  for  the  de- 
portation of  any  of  the  foregoing  classes  of  persons  at  any 
time  within  five  years  after  their  entry  into  the  United 
States.  The  decision  of  the  Secretary  of  Labor  on  the 
matter  of  deportation  is  declared  to  be  final.  Perhaps  the 
only  improvement  which  should  be  made  to  this  act  is  the 
abrogation  of  the  five  year  limit  for  deportation  proceed- 
ings, for  anarchistic  tendencies,  unlike  the  other  statutory 
grounds  for  exclusion,  may  be  concealed  for  that  lengtib 
of  time. 

Of  the  validity  of  this  legislation  there  is  no  room  for 
doubt.  It  is  established  that  aliens  may  be  deported  for 
any  cause  which  Congress  may  designate,  that  the  pro- 
visions of  the  Constitution  have  no  application  to  an  alien 
sought  to  be  deported  and  that  while  a  hearing  is  essen- 
tial to  deportation  it  need  not  be  a  judicial  hearing,  but 
the  matter  may  be  del^ated  to  an  administrative  officer. 
"We  regard  it  as  settled  by  our  previous  decisions  that 
the  United  States  can,  as  a  matter  of  public  policy,  by 
congressional  enactment,  forbid  aliens  or  classes  of  aliens 
from  coming  within  their  borders,  and  expel  aliens  or 
classes  of  aliens  from  their  territory,  and  can,  in  order 
to  make  effectual  such  decree  of  exclusion  or  expulsion, 
devolve  the  power  and  duty  of  identifying  and  arresting 
the  persons  included  in  such  decree,  and  causing  their 
deportation,  upon  executive  or  subordinate  officials." 
Wong  Wing  v.  U.  8.,  163  U.  S.  228,  16  S.  Ct.  977,  41 
U.  S.  (L.  ed.)  140.  "That  Congress  may  pass  laws  for- 
bidding aliens  or  classes  of  aliens  from  coming  within 
the  United  States  and  may  provide  for  the  expulsion  of 
aliens  or  classes  of  aliens  from  its  territory,  and  may 
devolve  upon  the  executive  department  or  subordinate 
officials  the  right  and  duty  of  identifying  and  arresting 
such  persons,  is  settled  by  previous  decisions  of  this  court. 
A  series  of  decisions  in  liiis  court  has  settled  that  such 
hearings  before  executive  officers  may  be  made  conclusive 
when  fairly  conducted.  In  order  to  successfully  attack 
by  judicial  proceedings  the  conclusions  and  orders  made 
upon  such  hearings  it  must  be  shown  that  the  proceedings 
were  manifestly  unfair,  that  the  action  of  the  executive 
officers  was  such  as  to  prevent  a  fair  investigation  or  that 
there  was  a  manifest  abuse  of  the  discretion  committed 
to  them  by  the  statute.  In  other  cases  the  order  of  the 
executive  officers  within  the  authority  of  the  statute  is 
final."  Low  Wah  Suey  v.  Backus,  225  U.  S.  460,  32 
S.  Ct.  734,  56  U.  S.  (L.  ed.)  1165.  "It  is  thoroughly 
established  that  Congress  has  power  to  order  the  depor- 
tation of  aliens  whose  presence  in  the  country  it  deems 
hurtful.  The  determination  by  facts  that  might  consti- 
tute a  crime  imder  local  law  is  not  a  conviction  of  crime, 
nor  is  the  deportation  a  punishment ;  it  is  simply  a  refusal 
by  the  Gk)vemment  to  harbor  persons  whom  it  does  not 
want.  The  coincidence  of  the  local  penal  law  with  the 
policy  of  Congress  is  an  accident."  Bugajewitz  v.  Adams, 
228  U.  S.  585,  33  S.  Ct.  607,  57  U.  S.  (L.  ed.)  978.  In 
Turner  v.  Williams,  194  U.  S.  279,  24  S.  Ct.  719,  48 
U.  S.  (L.  ed.)  979,  a  case  involving  the  exclusion  of  an 
alien  anarchist,  the  court  laid  down  clearly  the  power 
of  Congress  as  to  seditious  aliens,  saying:  "It  is  said  that 
the  act  violates  the  First  Amendment,  which  prohibits  the 
passage  of  any  law  'respecting  an  establishment  of  reli-" 
gion,  or  prohibiting  the  free  exercise  thereof ;  or  abridging 
the  freedom  of  speech,  or  of  the  press;  or  the  right  of 
the  people  peaceably  to  assemble,  and  to  petition  the  gov- 


ernment for  a  redress  of  grievances.'  We  are  at  a  loss 
to  understand  in  what  way  the  act  is  obnoxious  to  this 
objection.  It  has  no  reference  to  an  establishment  of 
religion  nor  does  it  prohibit  the  free  exercise  thereof; 
nor  abridge  the  freedom  of  speech  or  the  press;  nor  the 
right  of  the  people  to  assemble  and  petition  the  govern- 
ment for  a  redress  of  grievances.  It  is,  of  course,  true 
that  if  an  alien  is  not  permitted  to  enter  this  country,  or, 
having  entered  contrary  to  law,  is  expelled,  he  is  in  fact 
cut  off  from  worshipping  or  speaking  or  publishing  or 
petitioning  in  the  country,  but  that  is  merely  because  of 
his  exclusion  therefrom.  He  does  not  become  one  of  the 
people  to  thom  these  things  are  secured  by  our  Consti- 
tution by  an  attempt  to  enter  forbidden  by  law.  To  appeal 
to  the  Constitution  is  to  concede  that  this  is  a  land  gov- 
erned by  that  supreme  law,  and  as  under  it  the  power 
to  exclude  has  been  determined  to  exist,  those  who  are 
excluded  cannot  assert  the  rights  in  general  obtaining 
in  a  land  to  which  they  do  not  belong  as  citizens  or  other- 
wisa  Appellants  contention  really  comes  to  this,  that 
the  act  is  imconstitutional  so  far  as  it  provides  for  the 
exclusion  of  an  alien  because  he  is  an  anarchist  The 
argument  seems  to  be  that,  conceding  that  Congress  has 
the  power  to  shut  out  any  alien,  the  power  nevertheless 
does  not  extend  to  some  aliens,  and  that  if  the  act  includes 
all  alien  anarchists,  it  is  unconstitutional,  because  some 
anarchists  are  merely  political  philosophers,  whose  teach- 
ings are  beneficial  rather  than  otherwisa  .  .  .  The  lan- 
guage of  the  act  is  'anarchists,  or  persons  who  bdieve  in 
or  advocate  the  overthrow  by  force  or  violence  of  the 
Gtovemment  of  the  United  States  or  of  all  government  or 
of  all  forms  of  law,  or  the  assassination  of  public  officials.' 
If  this  should  be  construed  as  defining  the  word  'anarchist' 
by  the  words  which  follow,  or  as  used  in  the  popular  sense 
above  given,  it  would  seem  that  when  an  alien  arrives 
in  this  country,  who  avows  himself  to  be  an  anarchist, 
without  more,  he  accepts  the  definition.  And  we  sup- 
pose counsel  does  not  deny  that  this  Government  has  the 
power  to  exclude  an  alien  who  believes  in  or  advocates  the 
overthrow  of  the  Government  or  of  all  governments  by 
force  or  the  assassination  of  officials.  To  put  that  ques- 
tion is  to  answer  it." 

The  term  "anarchist"  while  not  fully  defined  in  the 
federal  act  is  defined  by  the  statutes  of  many  of  the  states, 
an  excellent  l^islative  definition  being  for  instance  foimd 
in  the  Penal  Law  of  New  York  (§  101)  as  follows:  "Any 
person  who:  1.  By  word  of  mouth  or  writing  advocates, 
advises  or  teaches  the  duty,  necessity  or  propriety  of  over- 
throwing or  overturning  organized  government  by  force 
or  violence,  or  by  assassination  of  the  executive  head  or 
of  any  of  the  executive  oflScials  of  government,  or  by  any 
imlawful  means;  or,  2.  Prints,  publishes,  edits,  issues 
or  knowingly  circulates,  sells,  distributes  or  publicly  dis- 
plays any  book,  paper,  document,  or  written  or  printed 
matter  in  any  form,  containing  or  advocating,  advising  or 
teaching  the  doctrine  that  organized  government  ^should 
be  overthrown  by  force,  violence  or  any  unlawful  means ; 
or,  3.  Openly,  wilfully  and  deliberately  justifies  by  word 
of  mouth  or  writing  the  assassination  or  unlawful  killing 
or  assaulting  of  any  executive  or  other  officer  of  the  United 
States  or  of  any  state  or  of  any  civilized  nation  having 
an  organized  government  because  of  his  official  character, 
or  any  other  crime,  with  intent  to  teach,  spread  or  advo- 
cate the  propriety  of  the  doctrines  of  criminal  anarchy; 
or,  4.  Organizes  or  helps  to  organize  or  becomes  a  member 
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of  or  voluntarily  assembles  with  any  society,  group  or 
assembly  of  persons  formed  to  teach  or  advocate  such  doc- 
trine, is  guilty  of  a  felony."  A  conviction  of  an  offense 
under  such  a  state  law  would  establish  the  status  of  the 
individual  beyond  question  and  would  doubtless  move  the 
federal  authorities  to  action  under  the  deportation  act. 

With  the  exception  therefore  of  a  repeal  of  the  five  year 
limitation  on  deportation  proceedings  based  on  the  ground 
of  sedition  and  perhaps  some  further  provision  similar 
to  that  of  the  Selective  Draft  Act  to  eliminate  any  ele- 
ment of  judicial  review,  there  is  now  adequate  l^islation 
of  indubitable  validity  for  the  immediate  deportation  of 
every  alien  anarchist,  Bolshevist  and  I.  W.  W.  in  the 
United  States.  The  entire  matter  is  in  the  hands  of  the 
executive  department  of  the  federal  government  and  it 
needs  but  decisive  executive  action,  without  vacillation 
or  truckling  to  political  considerations,  to  put  an  end  to 
the  entire  revolutionary  propaganda  in  the  United  States. 
The  need  at  the  present  time  is  therefore  not  for  more 
laws  but  for  an  intelligent  public  sentiment  to  demand 
the  use  of  the  laws  which  we  have.  The  United  States 
must,  in  the  words  of  Koosevelt,  be  a  nation  and  not  a 
polyglot  boarding  house.  There  is  a  story  of  a  small  boy 
who  on  being  reproved  by  his  Sunday  school  teacher  for 
saying  that  George  Washington  was  the  first  man,  an- 
swered: "Oh,  if  you  are  going  to  count  foreigners  I  sup- 
pose you  are  right."  No  such  spirit  as  that  should 
animate  the  American  peopla  The  immigrant  who  is 
ready  and  willing  to  give  true  alliance  to  our  flag  and 
our  government  has  proved  his  right  to  a  welcome;  the 
offering  of  that  allegiance  makes  him  an  American.  It 
is  for  the  sake  of  such  immigrants  as  much  as  for  that 
of  native  bom  Americans  that  the  unworthy  few,  the  slag 
in  the  melting  pot,  must  be  spurned  from  our  shores.  The 
slogan  "America  for  the  Americans"  acquired  some  ill 
repute  because  of  the  narrow  sense  in  which  it  was  first 
used.  But  interpreting  the  term  "Americans"  to  mean 
all  men  within  our  shores,  whatever  their  race  or  nativity, 
who  venerate  our  institutions  in  their  hearts  and  are 
ready  to  defend  them  with  their  hands,  that  slogan 
represents  the  only  basis  on  which  the  republic  can  endure. 

W.  A.  S. 


LIMITING  OR  PROHIBITING  THE  POSSESSIOIH  OF  INTOXI- 
CATING LIQUORS  FOR  PERSONAL  USE. 

"Alab^  poor  Yorick,  I  knew  him  well."  This  feeling 
sentiment  appeared  recently  under  a  cartoon  depicting  a 
thirsty  faced  individual  holding  in  his  arms  an  empty 
beer  keg  through  the  bung  holes  of  which,  pictured  as  the 
eye  holes  of  a  skull,  the  last  drop  of  amber  liquid  had 
long  since  run.  Many  is  the  man,  and  hushl  speak  it 
low,  and  woman  too,  who  will  gaze  w;ith  fond  recollec- 
tions and  intense  longing  on  the  empty  receptacles  which 
in  bygone  days  were  filled  with  the  spirit  that  cheers.. 
And  their  inability  to  replace  the  dear  lost  ones  will  cause 
exceeding  hurt.  But  they  will  get  over  it,  for  they  say 
that  time  heals  all  things,  and  in  days  to  come  they  will 
cease  to  mourn  the  lost  one  and  their  regrets  will  be  soft- 
ened by  the  pictures  they  can  conjure  up  of  the  good  times 
that  flowed  from  the  associations  with  the  long  departed. 
To  them  the  adage  that  there  are  as  good  fish  in  the  sea 
as  ever  came  out,  will  no  longer  give  comfort  and  they 
muBt  be  content  to  dwell  in  the  pleasant  memories  of  the 


past.  A  kind  of  spiritualistic  seance,  as  it  were.  But  how 
about  him  who  has  tenderly  nursed  and  preserved  his 
loved  one  to  soothe  and  calm  his  declining  years,  housing 
her  within  impregnable  walls  (cellars  rather)  and  sur- 
rounding and  protecting  her  against  inquisitive  and  covet- 
ous eyes?  WTiat  will  be  his  feelings  when  the  ruthless 
hands  of  the  law  break  down  his  stronghold  and  seize  and 
bear  away  his  mistress  to  destruction?  It  is  one  thing 
to  say.  No  more  shall  you  flirt  with  and  wed  the  nymphs 
of  Bacchus,  but  quite  another  to  seize  the  nymph  whom  you 
have  lawfully  wedded  and  forcefully  tear  her  from  your 
loving  embrace.  And  this  brings  us  to  the  serious  side 
of  the  question. 

How  far,  in  the  exercise  of  its  police  power,  may  the 
state  go  in  prohibiting  the  possession  and  personal  use  of 
intoxicating  liquors  which  have  been  lawfully  acquired? 
In  many  states  laws  have  been  passed  limiting  the  amount 
that  may  be  possessed  at  any  one  time  and  in  some  the 
possession  of  any  amoimt  whatsoever,  even  one  teeny 
weeny  drop  of  the  awful  stuff,  has  been  prohibited.  And 
these  laws  have  been  declared  to  be  a  proper  and  lawful 
exercise  of  the  police  power  by  the  highest  court  in  the 
land.  It  is  interesting  to  note  the  gradual  change  in 
judicial  opinion  on  this  question  in  keeping  with  the 
growth  of  the  prohibition  movement.  At  first  the  l^s- 
latures  were  content  to  prohibit  its  manufacture  and  sale 
and  in  most  instances  they  were  particularly  careful  to 
insert  a  provision  that  -the  law  did  not  apply  to  the  pos- 
session of  liquor  for  personal  use.  But  later  they  began 
to  place  a  limit  on  the  amount  that  might  be  possessed, 
and  finally  in  some  instances  prohibited  the  possession  of 
any  quantity  whatsoever.  If  the  press  reports  of  the  bills 
introduced  in  Congress  to  enforce  the  prohibition  laws 
are  correct  the  latter  provision  is  embodied  therein.  That 
the  acquisition  of  liquor  for  personal  use  may  be  pro- 
hibited seems  to  be  conceded,  but  whether  the  state  can 
by  law  deprive  one  of  the  possession  of  liquor  lawfully 
acquired,  is  another  question,  though  the  trend  of  the  more 
recent  decisions  is  strongly  in  favor  of  the  view  that 
it  can. 

One  of  the  earliest  cases  passing  on  the  power  of  the 
state  to  forbid  the  possession  of  intoxicating  liquors  for 
personal  use  was  Preston  v.  Drew,  33  Me.  558,  54  Am. 
Dec.  689,  decided  in  1851.  Here  a  statute  providing  that 
no  action  could  be  maintained  for  the  recovery  of  the 
possession  of  intoxicating  liquor  or  the  value  thereof  was 
held  to  be  unconstitutional  as  a  deprivation  of  property 
without  due  process  of  law.  The  court,  recognizing  that 
the  state  might  legally  forbid  the  future  acquisition  of 
intoxicating  liquors,  said :  "The  State,  by  its  l^slative 
enactments,  operating  prospectively,  may  determine  that 
articles  injurious  to  the  public  health  or  morals  shall 
not  constitute  property,  within  its  jurisdiction.  It  may 
come  to  the  conclusion  that  spirituous  liquors,  when  used 
as  beverage,  are  productive  of  a  great  variety  of  ills  and 
evils  to  the  people,  both  in  their  individual  and  in  their 
associate  relations.  .  .  .  Such  conclusions  would  be  jus- 
tified by  the  experience  and  history  of  man.  If  a  l^s- 
lature  should  declare  that  no  person  should  acquire  any 
property  in  them,  for  such  a  purpose,  there  would  be  no 
occasion  for  complaint  that  it  had  violated  any  provision 
of  the  constitution."  And  hearken  to  this  from  Ken- 
tucky {Com.  V.  Campbell,  133  Ky.  50),  117  S.  W.  383, 
19  Ann,  Cas.  159,  24  So.  R  A.  (N.  S.)  172.  It  sounds 
like  a  voice  from  the  tomb:  "The  right  to  use  liquor  for 
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one's  own  comfort,  if  the  use  is  without  direct  injury  to 
the  public,  is  one  of  the  citizen's  natural  and  inalienable 
rights,  guaranteed  to  him  by  the  Constitution,  and  cannot 
be  abridged  as  long  as  the  absolute  power  of  a  majority 
is  limited  by  our  present  Constitution.  The  theory  of  our 
government  is  to  allow  the  largest  liberty  to  the  individual 
commensurate  with  the  public  safety,  or  as  it  has  been 
otherwise  expressed,  that  government  is  best  which  gov- 
erns the  least.  Under  our  institutions  there  is  no  room 
for  that  inquisitorial  and  protective  spirit  which  seeks  to 
regulate  the  conduct  of  men  in  matters  in  themselves  in- 
different and  to  make  them  conform  to  a  standard  not  of 
their  own  choosing,  but  the  choosing  of  the  lawgiver ;  that 
inquisitorial  and  protective  spirit  which  seeks  to  prescribe 
what  a  man  shall  eat  and  wear,  or  drink  or  think,  thus 
crushing  out  individuality  and  insuring  Chinese  inertia 
by  the  enforcement  of  the  use  of  the  Chinese  shoe  in  the 
matter  of  private  conduct  of  mankind.  We  hold  that  the 
police  power — ^vague  and  wide  and  undefined  as  it  is — 
has  limits,  and  in  matters  such  as  that  we  have  in  hand 
its  utmost  frontier  is  marked  by  the  maxim  *Sic  utere 
tuo  ut  alienum  non  ledas.'  "  Among  the  many  cases  sup- 
porting the  sound  constitutional  doctrines  announced  in 
the  cases  just  quoted  from,  see  Luera's  Application,  28 
Cal.  App.  185,  152  Pac.  738 ;  Corthnd  v.  Larson,  273 
111.  602,  113  K  E.  51,  Ann.  Cas.  1916E  775,  So.  R.  A. 
1917A  314;  Shreveport  v.  Hill  134  La.  352,  64  So.  137, 
Ann.  Cas.  1916A  283;  Flowers  y.  8i(de,  8  Okla.  Crim. 
502,  129  Pac.  81 ;  Stale  v.  Booka/rd,  87  S.  C.  442,  69 
S.  E.  1076.  The  theory  of  these  cases  is  that  there  being 
a  property  right  in  intoxicating  liquors  lawfully  acquired, 
it  is  beyond  the  power  of  the  state  in  the  exercise  of  its 
police  power  to  destroy  it. 

But  as  the  cohorts  of  prohibition  have  advanced,  the 
constitutional  barriers  have  fallen  one  by  one,  until  we 
come  to  the  decision  in  Crane  v.  CampbeU,  245  TJ.  S.  304, 
38  S.  Ct.  98,  62  U.  S.  (L.  ed.)  304.  This  case  arose 
in  Idaho  and  involved  the  construction  of  a  statute  mak- 
ing it  imlawful  for  any  person  to  have  in  his  possession 
any  intoxicating  liquors  of  any  kind  for  any  use  or  pur- 
pose except  for  scientific,  medical  or  sacramental  purpose, 
as  provided  by  the  act.  The  Idaho  Supreme  Court  held 
the  statute  to  be  constitutional  and  on  appeal  to  the  Su- 
preme Court  of  the  United  States  the  Idaho  case  was 
affirmed.  After  stating  that  it  is  well  settled  that  a  state 
may  prohibit  the  manufacture,  sale,  gift,  purchase  or 
transportation  of  intoxicating  liquors,  the  Supreme  Court 
goes  on  to  say:  ^^As  the  State  has  the  power  above  indi- 
cated to  prohibit,  it  may  adopt  such  measures  as  are  rea- 
sonably appropriate  or  needful  to  render  exercise  of  that 
power  effective.  .  .  .  And,  considering  the  notorious  dif- 
ficulties always  attendant  upon  efforts  to  suppress  traffic 
in  liquors,  we  are  unable  to  say  that  the  challenged  inhi- 
bition of  their  possession  was  arbitrary  and  unreasonable 
or  without  proper  relation  to  the  legitimate  legislative  pur- 
pose. We  further  think  it  clearly  follows  from  our  numer- 
ous decisions  upholding  prohibition  l^slation  .that  the 
right  to  hold  intoxicating  liquors  for  personal  use  is  not 
one  of  those  fundamental  privileges  of  a  citizen  of  the 
United  States  which  no  State  may  abridge.  A  contrary 
view  would  be  incompatible  with  the  undoubted  power  to 
prevent  manufacture,  gift,  sale,  purchase  or  transporta- 
tion of  such  articles — the  only  feasible  ways  of  getting 

em.  An  assured  right  of  possession  would  necessarily 
>ly  some  adequate  method  to  obtain  not  subject  to  de- 


struction at  the  will  of  the  State.''  Apparently  this  deci- 
sion gave  the  death  blow  to  John  Barleycorn,  at  least  in 
so  far  as  Idaho  was  concerned.  But  unfortunately  the 
court  in  this  case  did  not  take  notice  of  the  time  when 
the  liquor  was  acquired  and  the  language  used  is  seem- 
ingly broad  enough  to  cover  the  possession  of  liquor  no 
matter  when  acquired  or  whether  its  acquisition  was  low- 
ful  or  unlawful.  At  any  rate  it  was  so  interpreted  by 
the  Utah  court  in  State  v.  Certain  Intoxicating  Liquors, 
172  Pac.  1050,  L.  E.  A.  1918E  943,  wherein  it  was  held 
on  authority  of  the  Crane  case,  supra,  that  a  statute  pro- 
hibiting the  possession  of  intoxicating  liquor  for  personal 
use  was  constitutional,  and  that  it  was  immaterial  when, 
how  or  where  it  had  been  acquired.  It  appeared  from 
the  facts  in  this  case  that  the  liquor  was  lawfully  acquired 
before  the  statute  went  into  effect  and  the  lower  court 
held  the  statute  to  be  unconstitutional  basing  its  ruling 
on  the  ground  that  property  rights  in  liquor  lawfully 
acquired  could  not  be  destroyed  by  the  stata  In  reversing 
the  case  on  that  point,  the  Supreme  Court  said:  *^If  we 
correctly  interpret  the  meaning  of  the  opinion  of  the  very 
able  and  learned  trial  judge,  he  holds  that  the  act  does 
not  undertake  to  prohibit  the  use  or  drinking  of  intoxi- 
cating liquors  within  the  state  except  as  in  the  act  ex- 
pressly mentioned,  and  that  the  state  may  not,  in  the  law- 
ful exercise  of  its  police  powers,  confiscate  and  destroy  in- 
toxicating liquors  within  the  state,  when  acquired  for  per- 
sonal use  and  recognized  as  property  before  the  act  became 
effective.  .  .  .  We  have  heretofore  pointed  out  that  in  our 
judgment  it  was  the  intent  of  the  legislature,  and  that 
the  plain  provision  of  the  act  abolishes,  aside  from  the 
exceptions  expressly  made,  all  property  rights  in  alcoholic 
liquors  on  and  after  August  1,  1917,  no  matter  where  or 
how  acquired,  for  what  use  intended,  or  how  possessed. 
It  necessarily  follows  that  the  very  purpose  and  intent  of 
the  act  was  to  preclude  the  right  to  use  intoxicating  liquor 
within  the  state  except  for  the  specific  purposes  in  the  act 
expressly  mentioned  and  reserved."  And  now  we  come 
to  the  case  of  Ba/rbour  v.  Oeorgia,  39  S.  Ct.  316.  Here 
the  Georgia  court  like  that  of  Utah  held  that  it  was  within 
the  police  power  of  the  state  to  prohibit  the  possession  of 
intoxicating  liquor  for  personal  use,  and  the  fact  that  it 
incidentally  destroyed  the  property  rights  lawfully  ac- 
quired therein  before  the  law  became  effective  did  not 
render  it  void  as  contrary  to  the  Fourteenth  Amendment 
of  the  Federtil  Constitution,  and  the  Supreme  Court  of  the 
United  States  sustained  the  decision.  Among  the  recent 
decisions  adopting  this  construction,  see  the  following: 
Frazier  v.  State,  (Ala.)  73  So.  764;  Southern  Express 
Co.  V.  Whittle,  194  Ala.  406,  69  So.  652 ;  O'Bear  v.  State, 
(Ala.)  72  So.  505;  State  v.  Carpenter,  (S.  C.)  92  S.  E. 
373.  As  may  be  seen  from  these  cases  the  tendency  of 
the  more  recent  l^islation  with  respect  to  alcoholic  liquors 
is  directly  against  the  consumption  on  the  theory  that  it 
is  in  the  consumption  always  that  the  evil  lies. 

But  in  the  Barbour  case  we  see  the  first  glimmer  of  hope 
for  the  man  with  the  well  stocked  cellar — a  small,  very 
small  one  it  is  true,  but  nevertheless  it  is  there.  The 
court  sustains  the  decision  of  the  Georgia  court,  but  is 
very  careful  to  point  out  that  in  that  case  although  the 
liquor  was  acquired  before  the  law  became  effective,  it 
was  acquired  after  the  passage  of  the  act,  and  though  law- 
fully acquired,  the  possessor  was  put  on  notice  by  the 
passage  of  the  law  of  the  inherent  evil  qualities  of  his 
property.     It  also  points  out  that  in  the  Crane  case  it 
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only  decided  that  liquor  acquired  after  the  passage  of  an 
act  forbidding  its  possession,  though  lawfully  acquired, 
could  be  outlawed  by  the  statute,  and  particularly  states 
that  in  neither  the  Crane  case  nor  the  Barbour  case  did 
it  decide  that  liquor  acquired  before  the  passage  of  an  act 
making  its  possession  unlawful  could  be  divested  of  its 
property  rights  by  the  statuta  So  here  we  find  the  one 
possible  oasis  in  the  coming  desert.  The  court  also  states 
that  the  particular  question  as  to  whether  a  state  can 
legally  prohibit  the  possession  of  liquor  acquired  before 
the  passage  of  the  act  has  never  been  passed  on  by  it, 
although  the  two  cases  cited  as  touching  on  the  question 
give  a  very  clear  indication  of  what  would  have  been  de- 
cided by  the  court  as  then  constituted.  In  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  XJ.  S.  (L.  ed.)  989, 
the  court  while  holding  that  a  state  might  enact  a  law 
prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors  said:  "We  do  not  meaji  to  say  that  property 
actually  in  existence,  and  in  which  the  right  of  the  owner 
has  become  vested,  may  be  taken  for  the  public  good  with- 
out due  compensation.  But  we  infer  that  the  liquor  in 
this  case,  as  in  the  case  of  Bwrtemeyer  v.  Iowa,  (18  Wall. 
129)  21  TJ.  S.  (L.  ed.)  929,  was  not  in  existence  when  the 
liquor  law  of  Massachusetts  was  passed."  And  in  Barte- 
meyer  v.  Iowa,  18  Wall.  129,  21  U.  S.  (L.  ed.)  929,  it 
was  said:  "The  weight  of  authority  is  overwhelming  that 
no  such  immunity  has  heretofore  existed  as  would  prevent 
State  legislatures  from  regulating  and  even  prohibiting 
the  traffc  in  intoxicating  drinks,  with  a  solitary  excep- 
tion. That  exception  is  the  case  of  a  law  operating  so 
rigidly  on  property  in  existence  at  the  time  of  its  passage, 
absolutely  prohibiting  its  sale,  as  to  amount  to  depriving 
the  owner  of  his  property.'' 

The  reasoning  on  which  the  decision  in  the  Barbour  case 
is  based  is  somewhat  difficult  for  the  ordinary  mind  to 
grasp.  The  court  says :  "Does  the  Fourteenth  Amendment, 
by  its  guaranty  to  property,  prevent  a  state  from  protect- 
ing its  citizens  from  liquor  so  acquired  ?  A  state,  having 
the  power  to  forbid  the  manufacture,  sale,  and  possession 
of  liquor  within  its  borders,  may,  if  it  concludes  to  exercise 
the  power,  obviously  postpone  the  date  when  the  prohibi- 
tion shall  become  eifective,  in  order  that  those  engaged 
in  the  business  and  others  may  adjust  themselves  to  the 
new  conditions.  Whoever  acquires,  after  the  enactment 
of  the  statute,  property  thus  declared  noxious,  takes  it 
with  full  notice  of  its  infirmity  and  that  after  a  day  cer- 
tain its  possession  will,  by  mere  lapse  of  time,  become  a 
crime."  Now  if  property  rights  existed  in  liquor  acquired 
after  the  passage  of  the  act  but  before  it  went  into  eflFect 
how  could  it  be  divested  by  the  law's  becoming  operative  ? 
In  other  words  how  did  the  law's  going  into  effect  affect 
the  inherent  evil  nature  of  the  liquor?  Was  it  innocent 
of  evil  during  the  period  between  the  passage  of  the  act 
and  the  time  set  for  it  to  go  into  effect,  and  then  suddenly 
by  the  magic  touch  of  legislative  legerdemain  did  it  be- 
come invested  with  all  the  qualities  of  the  evil  one  ?  And 
could  it  be  said  that  liquor  purchased  before  the  passage  of 
an  act  declaring  its  possession  to  be  unlawful  retained  its 
innocent  and  law  abiding  qualities,  while  liquor  purchased 
after  the  passage  but  before  the  law  became  effective  lost 
its  innocent  character  and  assumed  the  livery  of  the  evil 
one  on  the  happening  of  the  latter  event  ?  It  would  seem 
that  the  vrish  to  uphold  the  statute  was  stronger  than  the 
reasoning  on  which  the  decision  was  based. 


What  does  this  opinion  presage  as  to  the  court's  action, 
should  it  be. called  on  to  construe  a  law  of  Congress,  en- 
forcing the  prohibition  amendment,  containing  provisions 
prohibiting  the  possession  of  intoxicating  liquors  for  per- 
sonal use  ?  Does  not  the  amendment  put  all  on  notice  of 
the  evil  qualities  of  liquor  and  in  the  language  of  the 
court  "whoever  acquires  after  the  enactment  of  the  statute 
property  thus  declared  noxious,  takes  it  with  full  notice 
of  its  infirmity,  and  that  after  a  day  certain  its  pos- 
session will,  by  mere  lapse  of  time,  become  a  crime"? 
The  cases  are  certainly  parallel,  and  if  a  legislative  enact- 
ment can  warn  the  possessor  of  the  evil  qualities  about  to 
inhabit  his  property  surely  an  amendment  to  the  Consti- 
tution adopted  by  forty-five  states  is  a  trumpeting  an- 
nouncement that  that  which  to-day  is  innocent  of  evil  in 
the  eyes  of  the  law  shall  in  the  near  future  be  looked  upon 
by  the  same  law  as  invested  with  noxious  qualities. 
In  one  other  recent  case  the  Supreme  Court  has  shown 
some  signs  of  relenting  in  its  strict  construction  of  the 
liquor  laws.  In  U.  8.  v.  Oudger,  39  S.  Ct.  323,  the 
court  held  that  the  Reed  Amendment  prohibiting  the  trans- 
portation of  intoxicating  liquor  into  any  state  which  had 
prohibited  its  manufacture,  sale,  etc.,  did  not  apply  to 
liquor  being  transported  through  the  state.  In  this  case 
it  appears  that  a  passenger  bound  from  Baltimore  to  Ashe- 
ville,  North  Carolina,  was  arrested  in  Lynchburg,  Vir- 
ginia, where  his  train  was  temporarily  stopped  and  his 
baggage  searched. 

But  the  state  legislatures  and  courts  are  still  revelling 
in  extreme  and  rigorous  laws.  As  an  instance  to  what 
extremes  a  law-making  body  may  go  in  its  zeal  to  deal  a 
death  blow  to  intoxicating  liquors,  take  the  recent  statute 
passed  by  the  l^slature  of  Georgia.  By  this  statute  it 
is  made  illegal  to  manufacture,  sell,  etc.,  all  liquors  and 
beverages  or  drinks  made  in  imitation  of  or  intended  as  a 
substitute  for  beer,  wine,  whisky  or  other  alcoholic  or 
spirituous,  vinous  or  malt  liquors  (Acts  1915,  p.  77).  And 
the  Supreme  Court  of  Georgia  holding  this  act  to  be  con- 
stitutional even  when  applied  to  beverages  admitted  to  be 
non-intoxicating  said :  "On  the  basis  of  protecting  health, 
morals,  and  the  public  safety,  the  provisions  of  the  act 
making  it  illegal  to  manufacture,  sell,  etc.,  intoxicating 
liquors  have  been  held  to  be  a  valid  exercise  of  the  police 
power.  Delany  v.  Phmhett,  146  Ga.  547,  91  S.  E.  561, 
Ann.  Cas.  1917E  685,  L.  R.  A.  1917D  926.  The  manufac- 
ture and  sale  of  drinks  made  in  imitation  of  or  intended 
as  a  substitute  for  intoxicating  drinks  as  specified  in  the 
act,  although  not  intoxicating  themselves,  afford  a  cloak 
for  clandestine  manufacture,  sale,  etc.,  of  intoxicants — 
the  evil  which  the  legislation  was  designed  to  prevent. 
Under  such  circumstances,  the  power  to  prohibit  the  man- 
ufacture, sale,  etc.,  of  the  beverages  will  include  the  power 
also  to  prohibit  the  manufacture  and  sale  of  substitutes 
and  imitations.  Purity  Extract,  etc.,  Co,  v.  Lynch,  226 
U.  S.  192,  33  S.  Ct  44,  57  U.  S.  (L.  ed.)  184.  Under 
this  view,  it  is  within  the  police  power  of  the  state  to  enact 
a  law  prohibiting  the  manufacture  and  sale  of  liquors  and 
beverages  not  intoxicating  in  character,  but  made  in  imi- 
tation of  or  intended  as  a  substitute  for  beer,  ale,  wine, 
whisky,  or  other  alcoholic  or  vinous  or  malt  liquors." 
Kunsberg  v.  State,  147  Ga.  95  S.  E.  12.  Luckily  for 
the  Salvation  Army  the  twenty-five  or  more  saloons  in 
New  York  city  on  which  it  has  obtained  options  are  not 
located  in  Georgia.     It  is  the  announced  purpose  to  con- 
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duct  these  saloons  in  all  particulars,  i.e.,  with  bars,  mir- 
rors, fixtures,  brass  rail  and  all,  just  as  they  are  now 
conducted,  except  that  in  the  place  of  alcoholic  beverages 
there  will  be  served  over  the  bar  as  a  substitute,  soda 
water,  buttermilk,  ice  cream,  etc. 

There  is  another  phase  of  this  question  which  deserves 
careful  and  unprejudiced  consideration.  For  years  the 
right  of  property  in  intoxicating  liquors  was  recognized 
by  the  law-making  bodies  and  the  courts.  Only  in  com- 
paratively recent  times  has  this  been  denied.  If  such  a 
right  of  property  exists  it  is  setting  a  dangerous  precedent 
to  deprive  the  owner  of  it  by  legislative  ukase.  Where 
will  such  a  precedent  lead  us?  The  right  of  property, 
always  so  jealously  guarded  by  civilized  governments,  was 
never  before  in  the  history  of  the  world  so  jeopardized. 
One  big  country  has  repudiated  it  in  a  large  measure  and 
the  leaders  of  that  doctrine  are  endeavoring  with  all  their 
might  to  fasten  it  upon  others  and  with  some  degree  of 
success  in  its  neighboring  states.  Even  here  in  our  own 
great  land  of  the  free  these  destroyers  of  human  liberty 
in  the  name  of  liberty  are  organizing  and  their  insidious 
propaganda  is  being  industriously  spread.  The  profes- 
sional reformer,  whether  he  be  prohibitionist,  advocate  of 
blue  laws,  or  what  not,  is  prone  to  say  of  such  arguments 
as  .the  above  that  they  display  "prejudice,  blind  prejudice 
born  of  interest  and  not  of  reason."  But  is  it  not  time 
for  all  of  us  to  cease  imputing  prejudice  and  to  realize 
that  an  honest  difference  of  opinion  can  exist  without 
prejudice  and  without  ulterior  motive?  When  one  looks 
at  the  question  from  the  standpoint  of  the  lover  of  con- 
stitutional government  and  not  that  of  a  partisan  or  fol- 
lower of  any  particular  fad  or  ism,  can  it  be  said  that 
the  precedent  set  by  such  decisions  does  not  lead  logically 
and  directly  to  the  doctrines  advocated  by  the  Bolsheviki  ? 
To  them  all  property  possessed  by  the  individual  is  against 
the  health,  morals,  and  general  welfare  of  the  public,  so 
they  take  it  away.  In  the  present  case  it  is  property  in 
liquor  lawfully  acquired  that  is  taken,  but  for  the  same 
reasons  as  announced  for  the  action  of  the  Bolsheviki.  The 
tendency  of  such  decisions  is  well  expressed  by  Chief  Jus- 
tice Browne  in  his  dissenting  opinion  in  Morasso  v.  Van 
Pelt  recently  decided  by  the  Florida  Supreme  Court.  The 
majority,  following  the  decision  of  the  Crane  case,  upheld 
the  Florida  law  limiting  the  amount  of  intoxicating  liquor 
that  might  be  possessed  for  personal  use.  But  in  an 
exceptionally  well-reasoned  dissenting  opinion  Justice 
Browne  said:  "The  right  to  abolish  private  ownership  of 
property  for  the  public  welfare  is  predicated  on  the  doc- 
trine that  whatever  a  strong  and  preponderant  public 
opinion  regards  as  against  the  prevailing  morality  and 
inimical  to  the  public  welfare  constitutional  guarantees 
are  impotent  to  secure.  This  is  the  apotheosis  of  the  police 
power,  at  whose  feet  all  constitutional  guarantees  must 
humbly  kneel,  petitioning  but  not  demanding  observance. 
Before  it,  the  right  of  free  speech,  a  free  press,  freedom 
of  conscience  and  religious  worship,  must  yield.  The  at- 
tention of  the  civilized  globe  is  now  centered  in  one  of 
the  great  nations  of  the  world  whose  government,  con- 
ducted upon  this  doctrine,  is  ruthlessly  destroying  life, 
liberty  and  property.  There  the  ^prevailing  morality'  and 
the  'strong  and  preponderant  opinion'  is  that  private 
ownership  in  lands  and  manufacturing  capital,  and  pri- 
vate wealth,  are  inimical  to  the  public  welfare;  that  th^ 
produce  idleness,  pauperism,  suffering  and  crime,  and  con- 


sequently must  be  abolished.  These  people  feel  as  deeply 
on  these  subjects  as  our  people  feel  on  the  liquor  question. 
Their  doctrine  is  not  a  new  ona  It  was  proclaimed  by 
Karl  Marx  more  than  half  a  century  ago,  but  it  has  re- 
cently become  more  insistent,  and  its  spread  threatens  our 
own  institutions.  He  taught  that  Hhe  proletariat  will  use 
its  political  supremacy  to  wrest  by  degrees  all  capital  from 
the  bourgeoise,'  and  his  followers  advocate  that  *the  insti- 
tution of  private  property,  that  is,  the  right  of  private 
ownership  in  things  tangible  or  intangible,  is  to  be  abol- 
ished— ^by  indirect  and  peaceful  means  as  far  as  conven- 
ient, but  by  violence  so  far  as  conducive  to  speed  and 
thoroughness  of  the  change.'  It  is  a  short  step — one  that 
will  be  essayed  Inuch  sooner  than  many  anticipate — ^from 
abolishing  private  property  in  intoxicating  liquors,  to 
abolishing  without  compensation  private  property  in  lands, 
manufacturing  capital,  railroads  or  other  public  utilities, 
whenever  a  ^strong  and  preponderant  public  opinion' 
shall  consider  the  public  welfare  demands  it.  When  that 
time  comes,  the  decision  of  the  majority  of  the  court  in 
this  case,  and  those  in  line  with  it,  will  be  authority  for 
legislation  along  these  lines,  and  they  will  plague  those 
who  too  late  seek  to  cieck  further  inroads  upon  the  rights 
of  property.  Not  the  least  of  the  evils  that  the  traffic  in 
liquor  is  responsible  for,  is  this  line  of  decisions  sustain- 
ing laws  destructive  of  property  and  property  rights,  en- 
acted in  response  to  'strong  and  preponderant  opinion.'  " 
Do  not  let  the  possessors  of  well-stocked  wine  cellars 
delude  themselves  with  the  idea  that  Congress  or  the 
states  will  not  go  to  such  extreme  lengths  as  to  take  away 
from  them  the  liquor  which  they  have  lawfully  acquired 
for  their  own  personal  use.  Such  laws  already  exist  in 
not  a  few  states  and  a  similar  provision  is  incorporated  in 
one  of  the  bills  introduced  in  Congress,  and  one  of  our 
most  prominent  business  men  and  capitalists,  Mr.  Schwab, 
according  to  the  press,  advocates  such  a  law.  In  his 
opinion  3  we  are  to  have  nationwide  prohibition  we  shoidd 
be  consistent  about  it  and  make  it  apply  to  all  alike.  If 
we  are  to  deprive  the  poor  man  of  his  beer,  then  make  the 
rich  man  empty  his  wine  cellars.  And  there  are  many  who 
agree  with  him.  A  law  prohibiting  the  possession  of  any 
intoxicating  liquors,  no  matter  when,  where  or  how  ac- 
quired, would  do  this,  and  the  Supreme  Court  has  said  that 
it  is  a  lawful  exercise  of  the  police  power,  certainly  to  the 
extent  of  liquor  acquired  after  the  enactment  of  laws 
prohibiting  their  possession  although  acquired  before  the 
law  becomes  operative. 

MiNOB  Bronaugh. 


THE  WAR  AND  CONDITIONAL  LEGACIES. 

The  recent  case  of  Re  Colej  Cole  v.  Cole  (1919)  1  Ch.  218) 
before  Mr.  Justice  Sargant  is  one  which  will  no  doubt  be 
frequently  quoted  as  an  authority  in  the  very  many  fatiure  cases 
which,  from  the  nature  of  things,  must  arise  as  one  of  the 
consequences  of  the  war.  There  are  no  doubt  many  subsisting 
wills  wherein  the  testator  has  imposed  conditions  on  his  gifts, 
such  as  requiring  sons  to  remain  employed  in  some  particular 
business  for  a  specified  time.  Such  testator,  who  died  before 
the  war,  did  not  foresee  the  possibility  of  a  war  wherein  the 
great  bulk  of  the  young  manhood  of  tiie  country  either  volun- 
tarily joined  the  Army  or  came  under  the  provisionB  of  the 
Military   Service  Acts,  and  therefore  left  their  employments. 
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The  recent  ease  as  an  authority  has  a  bearing,  however,  not 
only  on  eases  of  wills,  but  also  on  contracts  for  service  and 
similar  contracts.  It  is  one  which,  from  the  state  of  things 
subsisting  in  the  dark  years  which  now  fortunately  have  ended, 
must  necessarily  apply  to  many  other  similar  cases. 

The  facts  were  somewhat  complicated,  but  the  main  point  may, 
in  effect,  be  put  quite  shortly.  The  testator  directed  his  trustees 
to  assign  certain  shares  in  a  company  to  each  of  his  sons,  who 
should,  prior  to  attaining  a  certain  age,  »iter  the  employ  of  the 
company,  and  remain  in  such  employ  until  he  was  thirty-three 
years  old.  This  was  a  pre-war  will,  the  testator  dying  in  1912. 
The  testator  was  at  the  time  of  his  death  the  chairman  of  the 
board  of  directors  of  the  company  in  question,  and  in  his  will 
he  expressed  the  desire,  in  effect,  that  his  sons  should  be  treated 
as  any  other  employee.  The  object  and  purpose  of  the  pro- 
vision was,  as  the  learned  judge  observed,  that  the  sons  should 
remain  connected  with  the  c<»npany  and  become  good  business 
men. 

On  the  outbreak  of  war  the  eldest  son,  who  had  fully  com- 
plied with  the  conditions  of  the  will,  and  was  employed  by  the 
company,  but  had  not  reached  the  age  of  thirty-three,  with  the 
consent  of  the  directors  voluntarily  joined  the  Army,  and  had 
remained  in  the  Service  down  to  the  time  of  the  application  to 
the  Court  Apparently  he  joined  as  a  private  and  afterwards 
obtained  a  commission.    He  had  been  wounded. 

The  question  arose  whether  in  these  circumstances  the  son  in 
question,  if  he  obtained  his  dischai^e  from  the  Army  as  soon 
as  reasonably  possible,  and  then  proceeded  to  work  in  the  service 
of  the  company  until  the  age  of  thirty-three,  would  be  entitled 
to  receive  the  benefit  of  the  legacy  of  the  shares.  Mr.  Justice 
Sargant  held  that  he  would.  The  ground  of  his  Lordship's  judg- 
ment was  that  the  employment  as  contemplated  by  the  will,  in 
fact,  continued,  notwithstanding  the  son's  service  in  the  Army. 
There  was,  in  fact,  as  his  Lordship  held,  a  mere  temporary 
dispensation  of  obligation  to  render  service  under  the  contract 
of  employment.  It  ought  here  to  be  observed  that  there  was 
evidence  by  the  directors  that  they  still  regarded  the  employment 
to  be  a  continuing  employment,  although  payment  for  services 
was  in  fact  discontinued.  The  ground  for  this  discontinuance 
of  payment  was  the  view  that  the  son  in  question  was  amply 
provided  for  under  his  father's  will. 

The  upshot  of  this  case  as  an  authority  is  that  employment 
may  continue,  although  the  employee  for  the  time  being  is  in 
the  Army.  No  doubt  the  peculiar  conditions  which  have  in  the 
last  four  years  or  so  obtained  have  made  it  possible  to  predicate 
as  undoubtedly  was  the  fact,  that  the  great  majority  of  men 
who  joined  the  Army  at  the  time  did  so  merely  for  ''the  dura- 
tion," as  the  phrase  goes.  Had  the  l^atee  similarly  situated 
in  peace  left  his  civil  employment  and  entered  on  a  course  for 
Sandhurst,  the  question  of  continuance  of  employment  would  of 
course  have  been  precluded.  The  legatee  would  have  forgone  his 
legacy.  But  it  is  precisely  this  general  temporary  nature  of 
service  in  the  Army  that  makes  the  recent  case  we  have  men- 
tioned of  such  general  application  as  an  authority.  It  is  satis- 
factory frcnn  every  point  of  view  that  Mr.  Justice  Sargant  found 
his  way  to  decide  in  the  way  he  did.  It  would  undoubtedly  be 
a  great  hardship  if  young  men  who  left  their  civil  work  to  take 
up  military  duties  to  meet  the  passing  exigencies  of  the  times 
should  suffer  for  their  patriotism  and  sense  of  duty.  But,  hard- 
ship or  no  hardship,  the  question  in  such  cases  where  trustees 
have  to  administer  trusts,  must  be  deeided  according  to  the  true 
eonstraetion  of  the  trust  instrument,  and  whatever  may  be  the 
personal  feeling  of  a  trustee,  he  must  adhere  strictly  to  the 
teims  of  the  trust  instrument  which  molds  the  trusts,  whether 


that  instrument  be  a  will,  or  a  settlement,  or,  for  that  matt^ 
any  other  deed. 

Lord  Eldon,  in  the  case  of  Herbert  v.  Reid  (16  Yes.  481), 
held  that  a  legatee  was  entitled  to  a  legacy  given  to  her  by 
the  testator  if  she  should  be  in  his  service  at  the  time  of  his 
death.  The  facts  of  that  case  were  as  follows :  The  legatee  had 
been  the  servant  of  the  testator  for  a  considerable  number  of 
years.  Shortly  before  his  death  the  testator  caused  her  to  be 
sent  away.  There  was  a  question  with  regard  to  this  sending 
away.  She  alleged  that  the  testator  had  been  induced  by  some 
one  interested  under  the  will  to  make  her  quit  the  house.  The 
testator  apparently  had  expressed  displeasure  with  her,  and  she 
had  left,  on  the  recommendation  of  some  interested  party,  for 
a  short  time.  The  case  was,  of  course,  that  she  was  still  in  his 
service,  and  the  question  was  whether  or  not  this  was  so,  at  any 
rate,  in  the  view  of  the  testator.  The  legatee  had  left  the  house 
only  a  fortnight  before  the  testator's  death.  The  case  set  up 
by  one  of  the  defendants,  who  was  alleged  by  her  to  have  caused 
the  testator  to  send  her  from  the  house  so  that  the  defendants 
might  benefit  by  the  failure  of  the  legacy,  was  that  the  legatee 
had  deliberately  left,  having  latterly  ''used  him  (the  testator) 
very  ill,"  and  that  the  object  of  the  legacy  was  to  ensure  her 
continuing  in  the  service.  Another  dependent  alleged  that  the 
testator  had  expressed  the  view  that  the  legacy  was  too  much. 

The  case  of  Herbert  v,  Reid  (sup.)  is  an  interesting  one 
upon  the  question:  of  the  admission  of  oral  evidence.  According 
to  the  legatee's  case,  the  testator  had  said  that,  notwithstanding 
her  leaving  the  house,  he,  the  testator,  still  regarded  her  as  his 
servant,  and  that  when  he,  the  testator,  recovered,  he  would  get 
her  to  come  home  again.  Lord  Eldon  admitted  this  evidence. 
"The  conversation  and  declarations,"  he  said,  "of  the  testator 
may  be  not  only  evidence,  and  extremely  strong,  but  in  many 
cases  the  only  possible  evidence  within  reach  of  the  fact  whether 
she  was  or  was  not  in  his  service,  especially  where,  if  in  his 
service,  she  certainly  was  not  in  the  house,  and  the  fact  that 
she  was  not  in  the  house  could  be  accounted  for  only  by  him 
and  her.  If  it  was  proposed  to  prove  the  fact,  whether  she  was 
or  was  not  in  his  service,  conversation  about  the  legacy  though 
not  admissible  to  prove  upon  what  terms  it  was  given^  to 
alter,  detract  from,  or  add  to  the  terms  of  the  will,  might  be 
evidence  of  the  fact  that  he  conversed  upon  that  legacy,  as 
being  due;  as  it  could  not  be,  unless  she  was  in  his  service;  and 
it  was,  therefore,  competent  to  prove  the  fact  that  she  was  still 
in  his  service." 

Sir  William  Grant,  who  was  then  Master  of  the  Rolls,  decided 
in  favor  of  the  legatee  in  the  last-mentioned  case  of  Herbert  v, 
Reid  (sup.).  Lord  Eldon  affirmed  the  decree.  Thus  the  legatee 
was  held  to  be  in  the  service  of  the  testator  at  the  time  of  his 
death,  although  she  was  actually  out  of  the  house,  and  had 
been  so  for  a  fortnight  preceding  the  death.  This  case  was 
relied  upon  by  Mr.  Justice  Sargant  in  the  recent  case  of  Re 
Cole;  Cole  v.  Cole,  to  which  we  have  referred. 

No  doubt  the  recent  case  primarily  concerns  beneficiaries 
under  testamentary  dispositions.  But,  as  we  have  pointed  out, 
it  also  concerns  persons  interested  under  such  contracts  as  con- 
tracts of  service.  Many  employers  and  conmiercial  and  other 
concerns  agreed  with  their  employees  who  left  their  service  to 
volunteer  for  service  in  the  Army  to  continue  to  pay  wages 
or  to  make  up  the  pay  to  certain  amounts.  Sometimes  these 
employees  have  not  returned  in  accordance  with  the  understand- 
ing up<Mi  which  they  have  been  receiving  pay  while  in  the  Army 
from  their  employers.  In  cases  such  as  these  the  question  must 
arise  as  to  up  to  what  point  of  time  the  employee  is  entitled 
to  receive  what  was  intended  as  an  inducement  or  as  an  as- 
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fiistanee  towards  voluntary  enlistment.  There  will  no  doubt  be 
a  number  of  such  eases  in  the  immediate  future. 

Another  class  of  ease  is  illustrated  by  the  recent  case  of 
Stretch  v.  Scout  Motors  Limited  (118  L.  T.  Bep.  665);  where 
certain  employers  bad  caused  to  be  posted  up  in  their  works 
notices  to  the  effect  that  from  a  certain  specified  date  a  war 
bonus  would  be  credited  to  all  employees  and  paid  out  at  the 
end  of  the  war,  but  that  if  an  employee  should  leave  before 
the  date  of  disbursement  that  employee  would  forfeit  all  claim 
to  the  bonus.  On  a  date  subsequent  to  the  specified  date,  and 
while  the  period  of  the  war  bonus  was,  as  it  were,  running,  the 
plaintiff  who  was  one  of  the  employees  enrolled  as  a  war  muni- 
tions volunteer  under  the  Munitions  of  War  Act  1915.  By  so 
doing  he  became  liable  to  be  transferred  from  the  employers' 
works  to  any  controlled  works  under  the  direction  of  the  Min- 
ister of  Munitions.  The  plaintiff  was,  in  fact,  subsequently 
transferred,  and  the  question  arose  whether  he  was  entitled  to 
the  bonus.  Mr.  Justice  Lush  held  that,  inasmuch  as  the  plaintiff 
had  not  voluntarily  left  the  employers'  works,  he  was  entitled 
to  the  bonus.  But  the  Court  of  Appeal  held  otherwise,  and 
consequently  the  plaintiff  failed  in  his  claim  to  participate  in  the 
bonus. 

The  question  of  compliance  with  a  condition  imposed  by  a 
testator  on  his  legatee  has  been  raised  in  a  number  of  cases. 
Strange  to  say,  the  general  tendency  would  appear  to  be  more 
strict  than  formerly.  A  distinction  appears  to  have  grown  up 
in  this  respect  between  conditions  subsequent  and  conditions 
precedent.  The  purport  of  this  distinction  would  appear  to  be 
this,  that  the  former  is  le^  favorable  to  the  legatee  than  the 
latter.  Certainly  there  are  some  cases  which  appear  to  work 
a  very  considerable  hardship.  Thus  it  has  been  held  that  a 
condition  that  a  legacy  shall  be  claimed  within  a  certain  time  or 
not  at  all,  defeats  the  legacy  by  the  lapse  of  time  without  a 
claim,  although  the  unfortunate  legatee  was  wholly  unaware  of 
the  existence  of  the  gift  or  indeed  of  the  death  of  the  testator. 

In  the  case  of  Powell  v.  Rawle  (18  Eq.  243)  the  testator 
directed  his  executors  to  invest  a  certain  sum  and  to  pay  the 
income  to  his  daughter  for  life,  and  after  her  death  to  hold  the 
capital  in  trust  for  her  children.  There  was,  however,  a  proviso 
to  this  gift  that  if  the  bequest  was  not  claimed  within  three 
months  after  the  testator's  death,  the  bequest  should  lapse.  The 
daughter  did  not  know  of  the  legacy,  nor  did  she  indeed  hear  of 
the  testator's  death  until  two  years  afterwards.  Yet,  on  the 
authorities,  Vice-Chancellor  Bacon  found  himself  forced  to  hold 
that  the  bequest  failed.  It  was,  as  his  Lordship  stated,  a  hard 
case. 

Conditions  defeating  a  legacy  or  a  life  interest  in  the  legatee 
or  life  tenant  becoming  a  nun,  are  frequently  the  subject  matter 
of  dispute  in  the  courts,  so  also  are  conditions  against  marriage 
with  some  particular  person.  A  condition  against  marriage  at 
large  has,  of  course,  been  held  as  void  on  the  ground  of  public 
policy.  There  would  seem  to  be  authority  for  the  proposition 
that  a  condition  imposed  by  a  well-intentioned  parent  against 
his  daughter  marrying  a  man  without  a  certain  specified  income 
would  be  held  void  as  against  public  policy  in  that  it  amounted 
to  a  general  restraint  on  marriage.  It  would  seem  from  the 
arguments  in  the  case  of  Bellairs  v.  Bellairs  (18  Eq.  510),  that 
these  principles  relating  to  restraint  on  marriage  were  originally 
derived  from  the  decisions  of  the  old  ecclesiastical  courts. 

Alienation  or  bankruptcy  are  often  made  conditions  in  re- 
lation to  gifts.  By  reason  of  the  Bankruptcy  Act,  these  pro- 
visions must  now  be  very  carefully  drawn  if  they  are  to  be 
effectual.  Again,  conditions  as  to  residence  are  well-known  cases. 
A  gift  to  A.  so  long  as  she  shall  reside  on  Blackacre  was  at 


one  time  a  frequent  form  of  gift.  Conditions  of  this  kind  may 
be  found  to  offend  against  sect.  51  of  the  Settled  Land  Act 
1882.  That  section  renders  void  any  direction  or  dedaration, 
or  similar  provision  contained  in  any  will  or  settlement  which 
purports  or  attempts  to  forbid  a  tenant  for  life  to  exercise  the 
powers  of  a  tenant  for  life  bestowed  by  the  Settled  Land  Acts. 
This  section  may  operate  to  vitiate  a  condition  in  a  will  which 
does  not  constitute  the  settlement  within  the  meaning  of  the 
Acts.  The  effect  is  that  a  life  interest,  for  instance,  given  to 
a  tenant  for  life  of  Whiteaere  by  some  stranger,  and  which  is 
made  terminable  if  she  ceases  to  dwell  in  the  mansion  house 
on  Whiteaere  would  be  rendered  ineffectual,  because  it  induces 
or  tends  to  induce  or  fetter  the  free  exercise  of  the  power  of 
sale  which  the  Settled  Land  Acts  bestow  on  her  as  a  tenant  for 
life.     The  point,  it  is  conceived,  often  misses  attention. 

Indeed,  the  law  relating  to  conditional  bequests  either  of  realty 
or  personalty  is  very  multifarious  in  its  branches.  The  war 
will  introduce  a  new  branch.  The  recent  case  of  Re  Cole;  Cole 
V.  Cole  (sup.)  is  one  of  the  first,  if  not  the  first,  of  the  war 
decisions  on  the  subject.    Hence  its  importance. — Law  Times, 


Cos^  of  lltttecesi 

Delay  of  Remittaxce  ik  Mail  as  Affecting  Loss  of  Rights 
Through  Nonpayments.— In  Kays  v.  Little,  103  Kan.  461, 
175  Pac.  149,  reported  and  annotated  in  1  A.  L.  R.  675,  it  was  held 
that  a  gas  and  oil  lease  would  not  be  cancelled  for  failure  to 
pay  a  rental  at  a  stipulated  time  where  it  appeared  that  the 
lessee  remitted  the  amount  of  the  rental  by  registered  letter 
but  that  the  remittance  failed  to  reach  the  place  of  payment  in 
time  because  of  delay  in  the  mails.  The  conclusion  of  the 
court,  after  an  examination  of  the  facts,  was  stated  thus:  ''The 
plaintiff  attempted  to  enforce  the  forfeiture  of  Foster's  rights 
under  the  lease,  although  Foster  was  diligent  in  doing  what  the 
lease  required  that  he  should  do.  He  manifested  no  intention 
to  abandon  his  rights  under  the  lease,  not  even  by  neglecting 
to  make  any  effort  to  pay  the  rental  required  until  after  the 
time  fixed  for  that  payment.  He  attempted  to  make  those  pay- 
ments before  the  stipulated  time.  It  was  not  through  any  act 
of  his  that  the  payment  did  not  reach  the  plaintiff  in  ample 
time.  Under  the  circumstances,  it  would  have  been  inequitable 
to  have  granted  the  plaintiff  the  relief  he  asked." 

Liability  of  Labor  Union  for  Circulating  False  Statement 
WITH  Respect  to  Industrial  Disipute. — ^In  Martineau  v.  Foley, 
231  Mass.  220,  120  N.   E.  445,  reported  and  annotated  in  1 
A.  L.  R.  1145,  it  was  held  that  the  circulation  by  a  labor  union 
among  master  masons  of  a  statement  that  members  of  the  union 
would  refuse  to  work  for  certain  contractors  for  the  false  reason 
that  they  had  been  working  nonunion  masons,  for  the  purpose 
of  preventing  such  contractors  from  securing  mason  work,  which 
resulted  in  putting  the  contractors  out  of  business,  gave  them 
a  right  of  action  for  damages,  although  the  purpose   of  the 
union  was  the  lawful  one  of  furthering  the  interests   of  its 
members.     The  court,  after  reviewing  the  facts,  said:     "These 
facts,  and  their  legitimate  inferences,  plainly  show  an  inten- 
tional   and    harmful    interference    with    the    business    of   the 
plaintiffs.     The  defendants  not  only  refused  to  have  business 
relations  with  the  plaintiffs,  but  combined  to  prevent  contracting 
masons  from  having  business  relations  with  them.  It  is  apparent 
from  the  charge  of  the  trial  judge  that  the  wrongful  act    of 
the  defendants,  on  which  the  plaintiffs  relied,  was  the  means 
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employed  by  the  members  of  the  union  to  accomplish  their 
pnrpose,  namely,  the  circulation  of  a  statement  which  was  known 
to  be  untrue  and  was  circulated  to  prevent  the  plaintiflEs  from 
employing  or  contracting  with  master  masons.  Even  assum- 
ing thfCt  the  purpose  of  the  defendants  was  a  lawful  one,  the 
means  they  employed  to  accomplish  it  were  unlawful.  The 
sliding  out  of  this  false  statement,  with  intent  to  destroy  the 
business  of  the  plaintiffs,  was  malicious  within  the  legal  meaning 
of  that  word,  was  without  legal  justification,  constituted  an 
unlawful  conspiracy,  and  entitled  the  plaintiffs  to  recover  sub- 
stantial damages." 

Power  op  Testamentary  Truster  to  Purchase  at  His  Own 
Sale. — ^It  seems  that  a  testamentary  trustee  with  power  to  sell 
cannot  purchase  the  trust  property  from  himself  at  private 
sale.  It  was  so  held  in  Clay  v.  Thomas,  178  Ky.  199,  198 
S.  W.  762,  reported  and  extensively  annotated  in  1  A.  L.  R. 
738,  wherein  the  court,  after  an  exhaustive  review  of  the  authori- 
ties, said:  'In  some  cases,  as  will  be  found  from  the  authori- 
ties, supra,  a  trustee,  especially  if  he  be  one  not  vested  with 
the  power  of  sale,  may  be  empowered  by  a  court  of  equity 
to  become  a  bidder  at  the  sale  of  the  trust  property.  But  we 
think,  that,  practically  without  exception,  the  exercise  of  such 
authority  by  the  court  is  always  c<H)fined  to  cases  where  the 
trust  property  is  sold  at  public  sale,  where  the  bidding  is  com- 
petitive, and  where  the  court  rightfully  has  jurisdiction  of  the 
persons  of  both  the  trustees  and  cestui  que  trust,  as  well  as 
of  the  rem,  in  a  proceeding  justifiably  brought  for  the  purpose 
of  securing  the  aid  or  procuring  the  advice  of  the  court  in 
carrying  out  the  trust.  But. where  the  property  is  not  already 
in  eustodia  legis,  in  the  character  of  proceeding  just  described, 
and  where  the  trustee  has  full  and  complete  authority  from 
the  creator  of  the  trust  to  sell,  we  have  been  unable  to  find  any 
authority  for  a  court  of  equity,  in  proceedings  brought  for 
that  purpose  only,  to  remove  by  its  judgment  the  disabilities 
of  the  trustee,  so  as  to  enable  him  to  legally  purchase  the  trust 
property  from  himself  as  trustee,  nor  have  we  been  able  to 
find  any  authority  in  the  character  of  case  just  described, 
whereby  a  court  of  equity,  in  a  proceeding  brought  for  that 
purpose,  might  approve  of  a  private  sale  of  the  property  by 
the  trustee  to  himself,  so  as  to  make  it  effectual  and  binding 
against  the  cestui  que  trust." 

Liability  op  Master  for  Injury  to  Servant  During  Labor 
Dispute. — One  is  not  negligent  in  employing  another  to  assist 
in  expelling  a  dangerous  mob  from  his  premises,  during  a  labor 
dispute,  if  the  facts  are  not  concealed  from  the  employee,  so 
as  to  become  liable  for  injuries  inflicted  on  the  employee  by 
the  mob.  It  was  so  held  in  Manwell  v.  Durst  (Cal.),  174  Pac. 
^1,  reported  and  annotated  in  1  A.  L.  R.  669,  the  court  say- 
ing: ''It  must,  we  think,  be  conceded  that  defendants  had 
an  absolute  right  to  solicit  and  employ  those  people  to  assist 
them  in  clearing  their  premises  of  this  dangerous  mob,  the 
existence  of  which  is  so  specifically  alleged,  even  though  the 
service  to  be  rendered  was  one  dangerous  to  those  rendering  it. 
Many  necessary  employments  axe  notoriously  hazardous  in  the 
very  nature  of  things,  and  certainly  it  is  not  the  law  that  the 
mere  fact  of  employing  one  to  render  such  a  service  constitutes 
negligence.  Of  course,  in  such  a  case,  the  employer  must  use 
what  is  reasonable  care  under  the  circumstances  to  protect 
his  employee  from  injury  in  the  rendition  of  his  service;  but 
there  is  no  allegation  of  any  omission  in  this  regard,  as  there 
was  in  McCahnan  v.  Illinois  C.  R.  Co.  132  C.  C.  A.  15,  215 
Fed.  465,  cited  by  appellants.  And,  where  the  danger  is  not 
obvious  from  the  very  terms  of  the  employment  and  the  nature 


of  the  service  prescribed,  it  may  freely  be  conceded  that  it  is 
the  duty  of  the  employer  to  acquaint  the  employee  with  the 
facts  of  which  he  has  actual  or  imputed  knowledge,  and  that, 
if  he  fails  to  do  this,  he  is  guilty  of  negligence.  In  such  a  case, 
it  is  the  employment  without  informing  the  employee  of  the 
danger  that  constitutes  the  negligence.  ...  In  the  case  at  bar, 
as  we  have  seen,  there  is  no  allegation  whatever  in  this  regard, 
and  without  such  allegation  we  cannot  see  that  the  complaint 
stated  negligence  in  the  matter  of  the  employment  of  Manwell." 

National  Prohibition  Amendment  as  Subject  to  State 
Referendum.— In  Herbring  v.  Brown  (Ore.),  180  Pac.  328,  it 
was  held  that  the  referendum  provisions  of  the  Oregon  con* 
stitution  apply  only  to  proposed  laws,  and  not  to  legislative 
resolutions,  memorials,  or  the  like,  and  hence  that  a  joint  reso« 
lution  of  the  legislature  ratifying  the  prohibition  amendment 
to  the  Federal  Constitution  is  not  subject  to  referendum  to  the 
people  of  the  state  for  approval  or  rejection.  The  court,  after 
quoting  the  referendum  amendments  to  the  state  constitution, 
said:  "To  ascertain  what  is  meant  by  the  terms  'bill'  and  'act,' 
as  used  in  the  amendments  quoted  above,  we  must  refer  to  the 
sense  in  which  they  were  used  in  the  constitution  before  the 
initiative  and  referendum  amendments  were  passed.  The  word 
'bill'  occurs  in  section  1  of  article  4  of  the  original  constitution, 
where  it  is  said,  'The  style  of  every  bill  shall  be,  "Be  it  enacted 
by  the  Legislative  Assembly  of  the  State  of  Oregon,"  and  no 
law  shall  be  enacted  except  by  bill,'  thus  indicating  that  a 
'bill'  is  a  proposed  law;  a  document  in  the  form  of  a  law  pre- 
sented to  the  Legislature  for  enactment.  The  same  word  is 
used  in  sections  18  and  19  of  article  4,  and  section  15  of 
article  5,  and  in  the  same  sense  as  above  indicated.  We  come 
now  to  the  term  'act,'  as  used  in  the  constitution.  In  section 
20  of  article  4  we  find  the  following:  'Every  act  shall  embrace 
but  one  subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  But  if  any  subject  shall 
be  embraced  in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title.'  In  section  21,  art.  4,  the  following 
occurs:  'Every  act  and  joint  resolution  shall  be  plainly  worded,' 
etc.  In  section  22  of  the  same  article,  it  is  ordained:  'No  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its  title,' 
etc.  And  in  section  28  it  is  prescribed :  'No  act  shall  take  effect 
until  ninety  days  from  the  end  of  the  session,'  etc.  No  one  can 
reiEtd  these  excerpts  without  at  once  arriving  at  the  conclusion  that, 
as  referred  to  in  the  constitution,  the  term  'bill'  imports  a  docu- 
ment in  the  form  of  a  law,  presented  to  the  Legislature  for 
enactment,  and  that  the  term  'act,'  as  there  used,  means  a  bill 
which  has  been  enacted  by  the  LegislatuTe  into  a  law.  That  the 
framers  of  the  constitution  intended  to  preserve  the  well-known 
distinction  between  'acts'  and  'joint  resolutions'  is  indicated  in 
section  21,  supra,  wherein  it  is  required  that  'acts'  and  'joint 
resolutions'  shall  be  plainly  worded.  The  initiative  and  referen- 
dum amendments  were  passed  and  should  be  construed  in  the 
light  of  the  construction  put  upon  the  terms  'bill'  and  'act'  by 
the  instrument  they  proposed  to  amend,  and  taking  this  view 
it  must  be  held  that,  as  a  joint  resolution  is  neither  a  bill  nor 
an  act,  it  is  not  subject  to  the  referendum." 

Liability  for  Destruction  of  Lawyer's  Papers  by  Janitor 
OF  Office  Building. — ^In  Weiss  v.  Gordon  (Tex.),  209  S.  W. 
486,  it  was  held  that  the  owner  of  an  office  building  was  liable 
in  damages  to  a  lawyer  tenant  for  the  destruction  by  the  janitor 
of  the  building  of  valuable  papers  belonging  to  the  tenant. 
Affirming  a  judgment  for  the  tenant  in  the  trial  court,  the 
Court  of  Civil  Appeals  disposed  of  two  of  the  principal  assign- 
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ments  of  error  as  follows:  '' Appellant's  first  assignment  is  as 
follows:  'That  in  order  for  the  plaintiff  to  recover  herein  it 
was  necessary  for  him  to  allege  and  prove  such  facts  -as  would 
show  that  the  wrongful  act  of  the  janitor  in  destroying  the 
papers,  the  valne  of  which  is  sought  to  he  recovered  in  this 
case,  was  done  while  said  janitor  was  in  the  prosecution  of 
the  business  of  the  defendant  herein,  and,  the  evidence  failing 
to  show  this,  the  court  erred  in  rendering  judgment  for  the 
plaintiff,  and  said  judgment  should  have  been  for  the  defendant.' 
We  cannot  sustain  this  assignment.  Under  the  facts  of  this 
ease,  this  janitor  was  acting  within  the  scope  of  his  employ- 
ment at  the  time  he  cleaned  out  appellee^s  office.  Appellant 
testified:  'I  furnished  him  with  pass-keys  to  all  of  the  rooms. 
.  .  .  The  occupants  of  the  offices  called  on  him  pretty  much 
to  do  scHnething  for  them.'  W.  M.  Coleman  testified  that  he 
instructed  the  janitor  not  to  destroy  anything  in  the  office  unless 
it  was  in  the  wastebasket  or  unless  the  occupant  of  the  office 
instructed  him  to  do  so;  that  the  janitor  who  destroyed  plaintiff's 
property  had  the  same  kind  of  instructions  as  the  others.  'He 
might  go  through  the  offices  to  get  to  the  windows  to  wash 
them,  but  he  was  instructed  not  to  clean  the  offices,  and  never 
move  anything  unless  instructed  by  the  occupants.'  This  witness 
was  in  the  employ  of  the  defendant,  and  looked  after  the 
janitors  in  the  defendant's  office  building.  From  this  last  state- 
ment of  this  witness,  it  is  clear  that  it  was  the  duty  of  this 
janitor,  when  instructed  to  do  so  by  appellee,  to  clean  out 
his  office  and  to  remove  this  waste  paper.  .  .  .  Appellant  asserts 
the  further  proposition  that  appellee  was  guilty  of  contributory 
negligence  in  not  telling  appellant  of  the  loss  of  these  papers 
for  two  days.  The  assignment  cannot  be  sustained.  As  said 
above,  this  janitor  was  the  servant  of  appellant,  and  appellee 
was  authorized  to  act  on  his  statements.  There  was  no  duty, 
contractual  or  otherwise,  resting  on  appellee  to  make  this  report 
to  appellant  at  any  particular  time,  nor  did  appellee  have  notice 
of  any  facts  that  would  have  caused  him  to  believe  that  these 
papers  could  have  been  recovered  by  any  action  taken  by  ap- 
pellant. Appellee  did  not  agree  with  the  janitor  to  conceal 
this  information  from  appellant,  but  simply  did  not  inform 
appellant  of  the  loss  for  two  days.  Where  no  duty  rested  on 
appellee  to  give  this  information  to  appellant  within  any  special 
time,  under  the  facts  of  this  record,  he  cannot  be  guilty  of 
negligence  in  failing  to  do  so  for  two  days." 

Validity  of  Statute  roRBiDDiNa  Employees  to  Receive 
Tips.— In  Dunahoo  v.  Huber  (Iowa),  171  N.  W.  123,  it  was 
held  that  the  provision  of  the  Iowa  Code  making  it  a  crime 
for  employees  in  certain  occupations  to  accept  or  solicit  tips 
but  permitting  by  implication  employers  in  the  same  occupa- 
tions to  receive  such  gifts  is  invalid  as  granting  special  privileges 
or  immunities  within  the  state  constitutional  prohibition.  The 
court  said :  "It  will  be  observed  from  an  analysis  of  the  statute 
'that  only  the  employee  of  a  hotel,  restaurant,  or  barber  shop 
is  prohibited  from  accepting  a  tip  or  gratuity.  The  proprietor 
of  the  hotel,  restaurant  or  barber  shop  is  not  interfered  with 
or  prohibited  from  accepting  such  gift.  While  an  employee 
of  a  person  engaged  in  the  transportation  of  passengers  may 
not  receive  any  gratuity  or  gift,  such  person  may  under  like 
circumstances  accept  favors  of  this  kind.  An  employee  is  de- 
fined by  Webster  as  'one  employed  by  another;  a  clerk  or 
workman  in  the  service  of  an  employer,  usually  distinguished 
from  an  official  or  officer  or  one  employed  in  a  position  of 
some  authority';  and  a  like  definition  is  found  in  the  Century 
Dictionary.  See  Johnston  v.  Barrils,  27  Or.  251,  41  Pac.  656, 
50  Am.  St.  Rep.  717.    Under  this  act  the  proprietor  of  a  hotel, 


restaurant,  or  barber  shop,  even  though  engaged  in  the  same 
employment,  would  be  perfectly  free  to  accept  tips  or  gratuities 
or  anything  of  value  while  the  employee  woridng  at  his  side 
and  engaged  in  the  same  occupation  might  be  prosecuted  for 
having  c<nnmitted  a  crime  should  he  do  the  same  thing  That 
the  proprietor  would  not  be  likely  to  be  made  the  recipient  of 
such  a  so^udled  courtesy  does  not  answer  the  eritieism.  .  •  • 
Tipping  may  be  an  evil,  but  this  does*  not  justify  discrimination 
between  classes  in  order  to  put  it  down.  In  so  far  as  the  pnblie 
is  concerned,  the  evil  of  tipping  the  employer  is  quite  as  ob- 
noxious to  good  morals  as  though  it  were  done  to  the  employee. 
Surely,  here  there  can  be  no  ground  for  discrimination.  Nor 
can  tipping  the  employee  be  said  to  work  an  injury  to  him, 
for  he  is  free  to  decline  the  gratuity,  and  if  it  be  claimed  that 
his  character  be  in  some  way  affected  thereby,  there  is  no  ground 
for  saying  that  like  consequences  would  not  result  to  the  em- 
ployer under  the  same  circumstances.  Nor  are  we  ready  to 
accede  to  the  proposition  that  tipping  is  necessarily  a  wrong 
by  the  employee  against  the  employer.  That  necessarily  depends 
on  the  nature  of  the  employment.  If  the  employee  were  work- 
ing by  the  piece  or  receiving  so  much  for  the  performance  of 
a  particular  task,  it  would  be  entirely  immaterial  to  the  em- 
ployer whether  he  accept  a  gratuity  or  not.  In  such  a  situation 
the  employer  would  not  be  affected,  even  though  greater  care 
were  bestowed  or  more  time  given  by  the  employee  than  were 
the  gratuity  not  received.  It  might  prove  an  injury  only  in 
those  instances  where  additional  time  is  consumed  by  the  em- 
ployee when  time  furnishes  the  basis  of  compensation.  No  such 
distinction  is  attempted  in  the  statute.  Moreover,  the  tip  or 
gratuity  is  customarily  paid  after  the  service  has  been  rendered, 
and  there  is  no  ground  for  saying  in  general  that  any  addi- 
tional compensation  is  accepted  from  the  patron  at  the  expense 
of  the  employer;  rather  the  giving  of  such  gratuity  is  an  ex- 
pression of  satisfaction  by  the  patron  of  whatever  service  has 
been  rendered.  The  proprietor  of  a  hotel,  restaurant,  or  barber 
shop  often  renders  service  in  connection  with  employees,  and  we 
entertain  no  doubt  but  that  permitting  the  employer,  often 
unknown  to  the  patron  to  be  such,  to  accept  tips  or  gratuities 
and  denying  a  like  privilege  to  the  employee  is  unfair  dis- 
crimination and  such  legislation  is  prohibited  by  the  section 
of  the  Constitution  quoted." 

LiABiLrrT  OF  Father  fob  Misrepresektuto  Age  of  Child  to 
Employer. — One  induced  to  employ  a  minor  under  statutory  age 
by   false   representations   of   the   minor's   father   that   he    has 
attained   the  prescribed  age  may  hold  the  father  liable   for 
the  expenses  to  which  he  is  subjected  by  a  recovery  against 
him  by  the  minor  because  employed  in  violation  of  the  statute, 
for  injuries  received  in  the  employment.     It  was  so  held  in 
Stryk  V.  Mnichowicz,  167  Wis.  265,  167  N.  W.  246,  wherein 
Winslow,   C.   J.,   said:     "The   following  propositions   are   de- 
cided  in   this   case:    I.  Where   a   person   is   induced    by   the 
false  representation  of  another  to  do  an  act  which,  in  eonaie- 
quence  of  such  misrepresentation,  he,  without  negligence  on  his 
part,  believes  to  be  neither  illegal  nor  immoral,  and  which  would 
not  be  illegal  or  immoral  if  the  representations  were  true,  but 
which  is  in  fact  a  criminal  offense,  he  may  recover  from  the 
maker  of  the  representation  any  damages  sustained  by  him  prox* 
imately  resulting  from  the  act.    Burrows  v.  Rhodes  [1899]  1  Q. 
B.  816,  68  L.  J.  Q.  B.  N.  S.  545,  63  J.  P.  532,  48  Week.  Eep. 
13,  80  L.  T.  N.  S.  591,  15  Times  L.  R.  286;  MorriU  v.  Pahner, 
68  Vt.  1,  33  L.  R.  A.  411,  33  Atl.  829;  Hess  v.  Culver,  77  Mich. 
598,  6  L.  R.  A.  498,  18  Am.  St.  Rep.  421,  43  N.  W.  994.    TL 
The  rule  that  a  minor,  suffering  an  injury  while  engaged  in  an 
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employment  which  the  law  forbids  him  to  be  engaged  in  on 
account  of  his  age,  cannot  be  barred  of  his  recovery  nor  sab- 
jeeted  to  an  action  or  counterclaim  for  damages  because  he  mis- 
represented his  age  when  he  was  employed  (Stetz  v.  F,  Mayer 
Boot  and  Shoe  Co.,  163  Wis.  151,  156  N.  W.  971,  Ann.  Cas. 
1918B  675)  does  not  apply  to  the  father  or  other  third  person 
upon  the  faith  of  whose  false  representations  the  minor  was  em- 
ployed.   The  law  prohibiting  the  employment  of  children  of  tender 
years  at  dangerous  occupations  is  for  the  protection  of  the  chil- 
dren themselves,  and  public  policy  forbids  that  they  should  be 
capable  of  dispensing  with  its  provisions.    The  same  considera- 
tion, however,  does  not  apply  to  the  act  of  the  parent.    No  good 
reason  is'  perceived  why  he  should  not  answer  for  his  wrong.'' 
In  the  course  of  a  vigorous  dissenting  opinion,  Owen,  J.,  said: 
'^he  right  of  action  here  sanctioned  may  well  be  denied  upon 
grounds  of  public  policy,  the  promotion  of  the  general  welfare, 
and  in  the  interests  of  the  enforcement  of  our  Child  Labor  Laws. 
It  may  also  be  firmly  grounded  upon  another  consideration,  and 
that  is,  that  the  employer  of  labor  has  no  right  to  rely  upon 
the  representation  of  the  father  who  is  so  keen  to  ccmvert  his 
children  into  revenue  producers  that  legislative  restraint  in  the 
form  of  criminal  penalties  is  deemed  necessary.     By  i  1728j, 
Statutes,  it  is  provided  that  when  there  is  any  doubt  in  a  court 
proceeding  as  to  the  age  of  any  child,  a  verified  baptismal  cer- 
tificate or  a  duly  attested  birth  certificate  shall  be  produced  and 
filed  with  the  court.    In  case  such  certificate  cannot  be  secured, 
upon  proof  of  such  fact,  the  record  of  age  stated  in  the  first 
Bchool  enrolment  of  such  child  shall  be  admissible  as  evidence 
thereof.    It  requires  no  argument  that  in  this  state,  at  this  time, 
the  employment  of  children  of  unsuitable  age  in  dangerous  em- 
ployments is  of  great  public  concern.    Our  comprehensive  statutes 
upon  the  subject  disclose  indubitable  evidence  of  legislative  recog- 
nition of  that  fact.  .    .   .  When  the  importance  of  this  matter 
is  so  generally  conceded,  I  hold  that  an  employer  of  labor  should 
not  be  permitted  to  rely  upon  the  representations  made  by  the 
father  concerning  the  age  of  his  child  whom  he  proffers  for 
employment.     His   responsibility   should   be   less   shifting   and 
evasive.    He  should  be  required  to  satisfy  himself  in  some  of  the 
methods  mentioned  in  $  1728 j,  Statutes,  or  by  some  other  re- 
liable evidence,  that  the  minor  is  of  employable  age." 


The  Women's  Bab  Association  of  Illinois  held  its  annual 
meeting  June  6. 

The  Texas  Bab  Association  will  meet  at  Galveston  July  1 
and  2.    Elmer  Johnson  is  the  president. 

Iowa  Bab  Association. — The  annual  convention  of  the  Iowa 
Bar  Association  took  place  at  Davenport  June  26  and  27. 

TsxAS  Jurist  Passes  Awat. — Judge  J.  P.  Yates  of  Qreen- 
ville^  Texas,  is  dead  after  a  lingering  illness. 

DsATH  OF  Chicago  Lawyer. — ^Alexander  H.  Heyman  of 
Chicago  died  recently.    He  was  bom  in  New  Orleans. 

The  Kentucky  Bar  Association  held  its  annual  meeting  at 
Lexington  June  26  and  27.  The  president,  John  K.  Todd  of 
Shelbyville,  presided. 

Missouri  Lawyeb  Dead. — The  demise  of  Rush  C.  Lake  of 
Kansas  City,  Missouri,  is  announced.  He  was  active  in  Repub- 
lican politics  for  thirty  years. 


Louisiana  Bab  Association. — ^Walter  *L.  Gleason  of  New 
Orleans  was  elected  president  of  the  Louisiana  Bar  Association 
at  its  annual  meeting  at  Baton  Rouge. 

Demise  of  St.  Paul  Lawyeb. — Charles  E.  Hamilton,  a  well- 
known  St.  Paul  attorney,  is  dead  at  the  age  of  seventy-three. 
He  was  bom  in  England. 

ViBGiNiA  Bab  Association. — ^At  a  meeting  of  the  Virginia 
Bar  Association  held  at  Richmond,  May  16,  Randolph  Harrison 
of  Lynchburg  was  elected  president. 

The  Flobida  Bab  Association  held  its  annual  meeting  at 
Atlantic  Beach,  Florida,  June  10-11.  William  Hunter  delivered 
the  president's  address. 

Sioux  City  Attobney  Dead. — The  death  of  Dan  H.  Sullivan, 
a  widely  known  Sioux  City  attorney,  occurred  recently^  He  was 
distinguished  as  a  criminal  lawyer. 

Change  in  Office  of  County  Attobney  of  Texas. — ^Newton 
Crane,  county  attorney  of  Dewitt  county,  Texas,  has  resigned. 
His  successor  is  W.  E.  Neely  of  Yoakum. 

Death  of  Wisconsin  Jurist. — Judge  John  Goodland,  of 
Appleton,  Wisconsin,  is  dead  at  the  advanced  age  of  eighty- 
eight.    He  served  on  the  Circuit  bench  for  twenty-four  years. 

The  Chicago  Bab  Association  held  a  dinner  at  the  Hotel 
La  Salle  June  10  in  recognition  of  its  four  hundred  members 
and  other  lawyers  in  the  service. 

Prominent  Ohio  Lawyeb  Dead. — ^Frank  E.  Pomerene  of 
Coshocton,  Ohio,  died  June  20.  He  had  an  extensive  practice 
and  was  a  trustee  of  Ohio  State  University. 

New  Supebiob  Coubt  Judge  fob  Indiana. — ^William  T. 
Gleason  has  been  named  judge  of  the  newly  established  superior 
court  No.  2  of  Terre  Haute,  Indiana. 

ViBGiNiA  Judge  Resigns. — Judge  Stafford  G.  Whittle,  presi- 
dent of  the  Supreme  Court  of  Virginia,  has  resigned.  He  went 
on  the  bench  in  1893,  succeeding  Judge  A.  A.  Phleger. 

Mississippi  Bab  Association. — ^At  the  recent  meeting  of  the 
Mississippi  Bar  Association  at  Clarksdale  Judge  J.  B.  Harris 
of  Jackson  was  elected  president  of  the  association. 

Pennsylvania  Jubist  Dead. — Judge  James  Watson  Over, 
president  judge  of  the  Orphans'  Court,  Fifth  Judicial  District 
of  Pennsylvania,  is  dead.    He  was  on  the  bench  38  years. 

Illinois  Judicial  Changes. — The  Illinois  Supreme  Court  has 
appointed  Judge  Martin  M.  Gridley  of  the  Superior  Court  a 
judge  of  the  Appellate  Court,  branch  1,  first  district,  to  succeed 
Judge  Charles  A.  McDonald. 

Passing  Away  of  Vibginia  Lawyeb. — ^William  W.  Wood- 
ward of  Newport  News,  Virginia,  passed  away  recently.  He 
was  the  law  partner  of  Colonel  Maryus  S.  Jones  and  they 
maintained  oflBces  in  Hampton  and  Newport  News. 

Dallas  Lawyeb  Made  Telephone  Attobney. — ^J.  D.  Frank 
of  the  DaUas,  Texas,  bar  has  been  appointed  general  attorney 
in  Texas  for  the  Southwestern  Telegraph  and  Telephone  Com- 
pany.    He  succeeds  the  late  Shirley  English. 

Genebal  Solicitob  of  Wabash  Railboad  Resigns. — James  L. 
Minnis  of  St.  Louis,  for  twenty-five  years  with  the  Wabash 
Railroad,  has*  resigned  as  vice-president  and  general  solicitor 
of  the  company.    He  is  to  resume  the  practice  of  law. 
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Texas  Judicial  Changes. — The  vacancy  in  the  office  of 
county  judge  of  Kinney  county,  Texas,  created  by  the  resigna- 
tion of  H.  E.  Veltmann  on  account  of  ill  health,  was  filled  by  the 
appointment  of  James  T.  Nolan. 

Resignation  of  Rhode  Island  Jurist. — Judge  Darius  Baker 
of  the  Rhode  Island  Supreme  Court  has  resigned  after  nearly 
forty-two  years'  continuous  service  in  the  Probate,  District, 
Superior  and  Supreme  courts. 

Bank  Attorney  op  Chicago  Enters  Private  Practice. — 
George  L.  Wire  of  Chicago  has  resigned  as  attorney  for  the 
National  City  Bank  to  enter  private  practice  as  a  member  of 
the  law  firm  of  Nelson,  Little,  Gordon  &  Wire. 

County  Attorney  op  Minneapolis  Appoints  Assistants. — 
William  M.  Nash,  county  attorney  for  the  county  which  includes 
Minneapojis,  has  appointed  three  new  assistants,  namely,  Floyd 
B.  Olson,  Arthur  C.  Ldndholm  and  Harry  M.  Griffith. 

The  Arkansas  Bar  Assoctation  held  its  twenty-second 
annual  convention  in  Little  Rock  May  29-30.  Judge  George  T. 
Page,  president  of  the  American  Bar  Association,  was  the  chief 
speaker.  George  B.  Rose  was  the  toastmaster  at  the  annual 
banquet. 

Changes  in  Federal  CouRTa — Judge  David  P.  Dyer  of  the 
United  States  District  Court  for  the  Eastern  District  of  Mis- 
souri has  resigned.  He  was  appointed  in  1907  and  is  eighty- 
one  years  of  age.  A  vacancy  also  exists  in  the  Western  District 
of  South  Carolina  owing  to  the  death  of  Judge  Josepb  T. 
Johnson.  Judge  Johnson  was  in  Congress  for  sixteen  years, 
and  when  the  federal  court  for  the  western  district  of  South 
Carolina  was  created  in  1915  he  received  his  appointment  as 
judge. 

Assistant  Attorney  General  of  Louisiana  Resigns. — ^Harry 
Gamble,  assistant  attorney  general  of  Louisiana  for  about  eight 
years,  has  resigned  to  practice  law  in  New  Orleans.  T.  Semmes 
Walmsley  of  New  Orleans  has  been  appointed  an  assistant  at- 
torney general  in  consequence  of  such  resignation. 

The  Illinois  Bar  Association  met  at  Decatur,  May  28. 
The  annual  address  was  delivered  by  Walter  M.  Provine  of 
Taylorville,  president  of  the  organization,  the  subject  being 
"The  Courts  and  Labor."  At  the  annual  banquet  Judge  George 
T.  Page,  president  of  the  American  Bar  Association,  and  United 
States  Senator  S.  E.  Spencer  of  Missouri  spoke.  Frederick  A. 
Brown  of  Decatur  presided. 

Oklahoma  Judicial  Changes. — Chief  Justice  Summers 
Hardy  of  the  Oklahoma  Supreme  Court  has  resigned  to  become 
general  counsel  for  the  Standard  Oil  interests.  Judge  Thomas 
H.  Owen,  vice  chief  justice,  now  becomes  the  head  of  the  court. 
District  Judge  W.  J.  CampbeU  of  the  Rogers-Nowata  district, 
Oklahoma,  has  resigned  to  accept  a  position  as  counsel  for  the 
Producers  &  Refiners  Corporation  of  Tulsa.  Charles  W.  Mason 
of  Nowata,  who  held  a  captain's  commission  during  the  period 
of  the  war,  succeeds  the  latter  on  the  bench.  County  Judge 
Carpenter  of  Greer  county  has  resigned  and  his  successor  is 
H.  D.  Henry.  A.  A.  McDonald  of  Hugo  has  been  appointed 
judge  of  district  27,  comprised  of  McCurtain,  Choctaw  and 
Puchmataha  counties. 


''That  country  is  undutiful  and  unfaithful  to  its  citizens  which 
sends  them  out  of  its  jurisdiction,  to  seek  justice  elsewhere.'^ — 
Per  Ellsworth,  J.,  in  Hatch  v.  Spofford,  22  Conn.  499. 


lEn^UsIr  ^0tea* 


Right  op  Alien  to  Hold  Oppice. — ^The  Omagh  Board  of 
Guardians  have  elected  as  a  medical  officer  a  gentleman.  Dr. 
McCortan,  who  is  duly  qualified,  but  who  is  admittedly  an 
alien,  a  citizen  of  the  United  States.  The  question  arises:  Is 
an  alien  qualified  for  the  office?  The  Local  Government  Board 
have  power  to  refuse  to  sanction  the  appointment,  and  ap- 
parently need  not  give  any  reason  {Guardians  of  the  Lismore 
Union  v.  Local  Government  Board  for  Ireland  (1917,  2  Ir.  Rep. 
27).  In  that  case  the  central  authority  refused  to  sanction  the 
appointment  of  a  doctor  of  military  age  during  the  war,  and 
the  King's  Bench  Division  upheld  them  in  this  course.  An 
alien  is  not  disqualified  to  hold  office,  but  under  the  existing 
law  he  may  be  deported,  or  he  may  not  be  allowed  to  land  in 
this  country,  and  hence  the  placing  of  a  large  district  in  the 
charge  of  such  a  man  is  a  serious  step.  The  matter  is  certain 
in  any  event  to  find  its  way  into  the  courts  of  law. 

Interchange  op  Students  and  Pbopessors  Between  Inns 
OP  Court  and  United  States. — "The  presence  from  across  the 
seas  of  a  number  of  students  from  the  Dominions  and  the  United 
States,  under  the  auspices  of  the  Council  of  Legal  Education, 
raises  the  question,"  says  the  Law  Times,  '^whether  the  oppor- 
tunity might  not  be  taken  for  some  permanent  arrangement  to 
be  made  at  the  Inns  of  Court  for  an  interchange  of  students 
and  professors.  Although  the  present  arrangement  is  of  a 
temporary  character  for  men  who  can  be  released  for  a  short 
period  from  their  military  duties,  there  is  no  doubt  that  it  will 
be  sufficient  for  them  to  appreciate  the  advantages  of  study 
in  this  country,  so  that  upon  their  return  others  will  desire  to 
follow  the  same  course.  Similarly,  in  respect  to  the  teachers, 
it  would  be  an  advantage  for  English  students  at  the  Inns  of 
Court  to  have  an  opportunity  for  study  under  some  of  the  dis- 
tinguished professors  of  the  law  schools  in  the  United  States. 
Since  some  of  the  Benchers  of  the  Middle  Temple  have  taken 
a  leading  part  in  facilitating  the  present  arrangements,  it  might 
well  be  that  from  the  same  direction  assistance  might  be  forth- 
coming with  the  co-operation  of  the  United  States  Ambassador, 
who  would  thus  commemorate  his  association  with  them  in 
creating  one  more  link  between  the  Inns  of  Court  and  the  United 
States." 

A  Versatile  Judge. — While  most  judges  are  content  to  con- 
fine the  exercise  of  their  energies  within  the  domain  of  law, 
Sir  John  H.  A.  Mardonald,  whose  death  is  announced,  was  a 
striking  exception  to  this  rule.  Although  for  the  long  period 
of  twenty-seven  years  he  was  Lord  Justice-Clerk  of  Scotland, 
and  as  such  presided  in  the  Second  Division  of  the  Court  of 
Session,  his  voracity  for  work  of  all  kinds  was  prodigious.  He 
was  the  author  of  the  standard  treatise  on  the  Criminal  Law 
of  Scotland,  a  subject  which  he  did  much  to  simplify  when,  as 
Lord  Advocate,  he  carried  through  Parliament  the  Criminal 
Procedure  (Scotland)  Act  1887;  but  the  subjects  upon  which 
his  pen  was  active  even  to  the  end  may  be  termed  legion,  in- 
cluding, as  they  did,  military  tactics — ^he  was  an  enthusiastic 
volunteer — science,  motoring,  fiction,  and  autobiography.  A  man 
of  original  and  inventive  ideas,  he  probably  would  have  attained 
greater  distinction  in  a  sphere  where  his  scientific  attainments 
had  a  greater  outlet  than  in  the  law  in  which,  although  he  did 
his  work  satisfactorily  enough,  he  can  scarcely  be  said  to  have 

•  With  credit  to  English  legal  periodicals. 
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shone  with  any  special  luster.  One  of  his  colleagues  on  the 
Bench — Lord  Youngs— who  at  times  could  say  pungent  things, 
had  a  gihe  at  his  chief  on  one  occasion.  In  a  case  before  the 
Second  Division  one  of  the  litigants  was  named  Macdonald. 
"I  thought,"  remarked  Lord  Young,  "that  there  were  no  Mac- 
donalds  outside  Skye."  "You  will  find  them  all  over  the  world," 
said  the  Lord  Justice-Clerk.  "Yes,  and  sometimes  in  the  most 
unexpected  places,"  was  Lord  Young's  somewhat  bitter  retort. 

Thb  Pabliamektabt  Oath. — The  taking  and  the  subscribing 
by  members  of  both  Houses  of  Parliament  of  the  bath  required 
by  lawy  which  constitutes  so  large  a  part  of  the  proceedings  of 
the  first  few  days  of  a  new  Parliament,  a  ceremony  which  has 
been  the  occasion  of  many  stirring  and  momentous  incidents  in 
the  history  of  Parliament,  is  a  requirement  of  modem  origin. 
The  Parliaments  of  the  Middle  Ages  asked  no  special  oath  from 
their  members  as  a  legal  preliminary  to  the  fulfilment  of  their 
duties.  The  institution  of  the  oath  is  wholly  due  to  the  religious 
eonfiiets  of  the  sixteenth  century.  The  oath  of  supremacy  was 
required  to  be  taken  by  the  Commons  alone  in  1563  (5  Eliz. 
c.  1),  and  the  oath  of  allegiance  in  1610  (7  Jac.  1,  c.  6).  These 
oaths  were  administered,  not  in  the  Chamber  of  the  House,  but 
m  one  of  the  rooms  of  the  Palace  of  Westminster,  by  the  Lord 
Steward  or  his  deputy.  It  was  not  until  1678  that  these  oaths, 
with  an  additional  declaration  against  the  doctrine  of  Transub- 
Btantiation,  were  prescribed  to  be  taken  by  both  Houses  and  in 
Parliament  (30  Car.  2,  st.  2,  c  1).  The  form  of  the  oath 
has  undergone  many  changes.  As  provided  by  31  ft  32  Yict 
e.  72,  it  consists  in  the  swearing  "of  faithful  and  true  allegiance 
to  the  Sovereign,  his  or  her  heirs  and  successors  according  to 
the  law."  Acts,  however,  have  been  passed  from  time  to  time 
for  the  relief  of  persons  to  whom  the  form  of  oath,  or  the  taking 
of  an  oath,  was  objectionable,  and  since  1888  the  Oaths  Act  (51 
&  52  Yict.  c.  46,  s.  1)  enables  any  person  to  make  affirmation 
in  all  eases  wherein  an  oath  is  required,  on  stating  either  that 
he  has  no  religious  belief  or  that  it  is  contrary  to  his  religious 
belief  to  take  an  oath.  "A  survey,"  writes  Professor  Bedlich, 
"of  the  whole  history  will  convince  anyone  that  the  members' 
oath  of  alliance  does  not  arise  out  of  any  constitutional  prin- 
ciple inherent  in  the  nature  of  Parliament.  It  has  been  merely 
a  political  expedient  for  narrowing  the  circle  of  persons  eligible 
for  membership." 

Tips  as  Elehent  of  Damages  fob  Wrongful  Dismissal  of 
Servant. — An  interesting  recent  case  dealing  with  the  measure 
of  damages  to  be  accorded  to  a  servant  who  has  been  wrong- 
fully dismissed  by  his  master,  is  Manubens  v.  Leon  (120  L.  T. 
Rep.  279;  (1919)  1  K.  B.  208),  where  a  hair-dresser  wrong- 
fully dismissed  his  assistant,  and  the  question  was  whether 
gratuities  given  to  him  by  customers  should  be  taken  into  ac- 
count in  assessing  the  amount  of  damages.  It  is  a  matter  of 
common  knowledge  that  the  man  who  cuts  one's  hair  expects 
a  small  gratuity  for  doing  so.  No  doubt  this  is  considered  in 
fixing  the  amount  of  his  wages.  According  to  the  statement  in 
Lord  Halsbury's  Laws  of  England  (vol.  20,  p.  Ill) :  "If  the 
servant  elects  to  treat  the  contract  as  continuing  and  sues  for 
damages  for  its  breach,  he  is  entitled  to  recover  (1)  the  esti- 
mated pecuniary  loss  resulting  as  a  reasonable  and  probable' 
consequence  from  the  premature  determination  of  his  service; 
(2)  the  amount  of  wages  earned  but  not  paid  at  the  date  of 
his  dismissal,  provided  that  such  amount  is  expressly  claimed; 
and  (3),  if  he  is  engaged  on  service  away  from  home,  the  ex- 
penses of  his  journey  home."  It  is  not  always  remembered  that 
it  is  the  duty  of  the  servant  who  has  been  wrongfully  dismissed 
to  minimize  his  loss  by  obtaining,  if  possible,  other  suitable  em- 


ployment (Ibid,  p.  113).  It  is  obvious  that  the  hairdresser's 
assistant,  if  he  had  not  been  discharged,  might  and  probably 
would  have  obtained  a  reasonable  sum  by  way  of  "tips,"  be- 
sides his  regular  wages,  and  they  would  form  a  part  of  his 
pecuniary  loss.  The  Divisional  Court  held  that  his  claim  should 
include  all  such  damages  as  necessarily  flowed  from  the  breach 
and  were  within  the  contemplation  of  the  parties.  "The 
plaintiff,"  said  Mr.  Justice  Lush,  "was  therefore  entitled  to 
add  to  his  claim  for  damages  the  item  in  dispute,  inasmuch  as 
the  defendant  prevented  him  from  performing  his  duty  and 
earning  the  tips,  and  thus  broke  his  contract  with  the  plaintiff, 
and  part  of  the  damages  to  which  the  plaintiff  was  entitled  was 
an  amount  in  respect  of  the  loss  of  these  tips." 

The  Taxation  of  Bachelors. — In  a  recent  statement,  Mr. 
Chamberlain  as  Chancelloif  of  the  Exchequer  deprecated  a  sug- 
gestion that  bachelors  should  be  taxed.  He  said  he  had  already 
received  letters  illustrative  of  the  nature  of  the  opposition  likely 
to  be  afforded  to  such  a  proposal.  A  wise  man  would  endeavor 
to  justify  a  tax  on  bachelors  not  because  they  were  unmarried, 
but  because  in  proportion  to  their  means  they  had  fewer  out- 
goings. That  statement  would  be  controverted  by  the  fact  that 
there  were  quite  a  number  of  cases  throughout  the  country  where 
men  did  not  marry,  or  did  not  marry  until  late  in  life,  because 
they  had  relations  dependent  on  them.  It  was  not  an  easy 
thing  to  transfer  the  burden  from  the  married  person  to  the 
bachelor  with  regard  to  the  claims  which  the  bachelor  might 
have  to  be  saved  from  the  burden.  A  tax  on  bachelors*  is  not, 
however,  without  precedent  in  the  history  of  the  laws  of  Eng- 
land. It  is  entitled  to  a  place  among  the  curiosities  of  the 
statute  book,  and  is  an  illustration  of  the  famous  aphorism  that 
our  liberties  have  been  bought  with  gold.  The  pressure  of  war 
taxes,  which  had  become  severe,  furnished  the  Parliament  in 
1694  with  the  opportunity  of  carrying  the  Bill  for  triennial 
Parliaments,  to  which  William  III  had  refused  his  assent  in  a 
former  session.  The  new  Parliament  of  1695  passed  the  great 
statute  for  regulating  trials  for  treason,  one  of  the  strongest 
constitutional  bulwarks  for  the  protection  of  the  liberty  of  the 
subject,  by  taking  advantage  of  the  taxation  rendered  necessary 
to  meet  war  expenses,  including  a  tax,  which  remained  in  force 
for  eleven  years,  whereby  every  unmarried  man  had  to  pay  a 
graduated  tax,  in  accordance  with  his  station,  ranging  from  a 
shilling  to  12  guineas  a  year.  This  tax  was  imposed  simply  as 
a  method  of  raising  money.  It  had  no  social  or  economic  pur- 
pose such  as  an  encouragement  to  marriage  with  a  view  to  the 
prevention  of  a  diminution  in  the  population.  On  the  contrary, 
the  marriage  ceremony  was  subjected  to  heavy  taxation,  and  a 
payment  was  enforced  of  £1  2s.  6d.  upwards  on  the  birth  of 
a  son.  The  tax  on  bachelors  of  1695  should  not  be  decried  when 
it  is  borne  in  mind  that  it  may  be  regarded  as  part  of  the  price 
paid  for  securing  the  safeguards  of  liberty  created  by  the  Act 
of  1695  for  regulating  trials  for  treason. 

Evidence  of  Subsequent 'Conduct  op  Party  as  Aid  to  Con- 
struction OP  Deed. — The  recent  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Watcham  v.  Attorney-General  of 
the  East  Africa  Protectorate  (120  L.  T.  Rep.  258)  enunciates 
a  principle  which  it  is  thought  will  be  new  to  many  lawyers. 
It  is  generaUy  considered,  and  is  stated  in  some  of  the  text- 
books, that  the  subsequent  conduct  of  a  party  to,  or  person 
claiming  under,  a  deed  cannot  be  received  to  aid  the  construction 
of  the  deed,  and  North-Eastem  Railway  Company  v.  Hastings 
(82  L.  T.  Rep.  429;  (1900)  A.  C.  260)  is  cited  in  support  of 
that  view.    But,  as  pointed  out  in  the  Watcham  case,  the  Ian- 
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goage  of  the  instminent  in  the  Hastings  case  was  plain  and 
anamhiguous.  In  the  Watcham  ease  it  was  treated  as  well 
settled  that  in  the  case  of  an  ancient  deed  or  other  document, 
in  which  there  is  a  latent  amhigoity,  evidence  may  be  given  of 
user  in  order  to  show  the  sense  in  which  the  parties  used  the 
language  in  executing  the  document  and  the  Judicial  Committee 
decided  that  that  principle  applied  also  to  a  modem  instru- 
ment, and  that  such  evidence  might  be  adduced  for  a  similar 
purpose  where  the  ambiguity  in  the  language  of  the  instrument 
is  latent.  As  pointed  out  by  Lord  Atkinson  in  the  course  of 
his  judgment  in  Chapman  v.  Bluek,  4  Bing.  N.  C.  187,  Mr. 
Justice  Park  said:  ''The  intention  of  the  parties  must  be  col- 
lected from  the  language  of  the  instrument,  and  may  be  eluci- 
dated by  the  conduct  they  have  pursued."  And  in  the  case  of 
Van  Diemen's  Land  Company  v.  Table  Cape  Marine  Board  (93 
L.  T.  Rep..  709;  (1906)  A.  C.  92)  Lord  Halsbury  in  delivering 
judgment  said :  "When  these  are  the  circumstances  under  which 
the  grant  is  actually  made  (it  was  a  Crown  grant),  why  is  it 
not  evidence,  and  cogent  evidence,  when  the  taking  possession 
of  the  particular  piece  of  land  is  proved,  and  the  continuance 
in  possession  before  and  after  the  grant  is  proved?  It  would 
be  a  singular  application  of  the  maxim  quoted  by  Coke  (2  In- 
stitutes, 11),  contemporanea  expositio  est  fortissima  in  lege,  to 
suggest  that  proof  of  user  must  be  confined  to  ancient  docu- 
ments, whatever  the  word  'ancient'  may  be  supposed  to  involve. 
.  .  .  The  contemporaneous  exposition  is  not  confined  to  user 
under  the  deed.  All  the  circumstances  which  tend  to  show  the 
intention  of  the  parties,  whether  before  or  after  the  execution 
of  the  deed,  may  be  relevant."  Having  regard  to  the  foregoing 
decisions,  the  statement  at  p.  138  of  Norton  on  Deeds,  namely, 
that  the  subsequent  conduct  of  a  party  to,  or  person  claiming 
under,  a  deed  cannot  be  received  to  aid  the  construction  of  the 
deed — ia  too  wide  and  requires  modification.  It  is  true  that  the 
learned  author  also  states  that  the  rule  does  not  apply  to  ancient 
documents.  But,  according  to  the  Watcham  case,  it  also  does 
not  apply  to  modem  ones. 

EifPLOTEB  Prevented. BT  Vis  Majob  prom  Employing  In- 
jured Workman. — Intervention  by  a  trade  union  and  a  threat 
by  them  to  call  out  employees  unless  the  injured  workman  in 
Thompson  v,  Richard  Johnson  and  Nephew,  Limited  (111  L.  T. 
Rep.  734;  (1914)  3  K.  B.  694),  was  discharged  by  his  em- 
ployers prevented  the  latter  from  giving  him  work  which  he  was 
perfectly  competent  to  do.  He  was  held,  therefore,  not  to  be 
entitled  to  compensation,  under  the  Workmen's  Compensation 
Act  1906  (6  Edw.  VII,  c.  58),  as  the  difference  in  the  amount 
of  his  "average  weekly  earnings"  before  and  after  the  accident 
which  had  befallen  him  was  owing  to  a  rule  of  the  trade  union 
which  debarred  him  from  the  more  remunerative  work  at  which 
he  was  engaged  at  the  time  of  the  accident.  It  was,  in  brief, 
vis  major  that  the  employers  had  to  bow  to.  Not  through  any 
fault  of  theirs  was  it  that  the  workman  was  unable  to  continue 
in  their  employment.  And  the  effect  of  that  arbitrary  conduct 
on  the  part  of  the  trade  union  was,  to  such  extent,  to  prejudice 
one  member,  at  any  rate,  of  that  body.  Similarly,  in  the  recent 
case  of  Williams  v.  Oakwood  Colliery  Company,  Limited,  the 
workman  was  partially  incapacitated  for  work  by  reason  of  the 
"personal  injury"  which  he  had  suffered  **by  accident  arising 
out  of  and  in  the  course  of"  his  employment,  within  the  mean- 
ing of  sect.  1  of  the  Act  of  1906.  He  was  incapable  of  doing 
his  ordinary  work,  but  light  work  was  not  beyond  his  ability. 
Accordingly,  his  employers  offered  him  certain  work  answering 
that  description.  It  was  the  only  suitable  occupation  in  which 
it  was  in  their  power  to  engage  the  workman.     And  he  was 


efficient  at  that  work  and  did  it  in  so  satisfactory  a  manner  that 
the  employers  had  no  desire  to  withdraw  him  from  it.  Vis 
major,  in  the  guise  of  trade  union  intervention,  however, 
rendered  it  impracticable. for  the  employers  to  permit  the  work- 
man to  r^nain  occupied  in  that  fashion.  His  fellow-workmen 
struck,  and  refused  to  return  to  work  so  long  as  he  was  occupied 
in  the  way  of  which  they  complained.  In  the  view  taken  by 
the  learned  County  Court  judge,  the  employers  were  perfectly 
entitled  to  employ  the  workman  in  that  way;  and  it  was  the 
duty  of  the  workman  to  do  the  work  so  offered  to  him,  it  being 
a  suitable  occupation,  notwithstanding  that  it  violated  the  policy 
and  principles  of  the  trade  union.  Applying  by  analogy  the 
decision  of  the  Court  of  Appeal  in  Thompson  v.  Richard  John- 
son and  Nephew,  limited  (uhi  sup,),  His  Honor  was  of  opinion 
that  the  employers  ought  not  to  be  regarded  as  responsible  for 
the  unemployment  of  the  workman,  since  it  was  solely  in  con- 
sequence of  the  position  taken  by  the  trade  union  that  he  was 
constrained  to  relinquish  the  lig^t  work  which  alone  it  was  open 
to  them  to  ask  him  to  perform.  The  learned  judges  of  the 
Court  of  Appeal,  the  Master  of  the  Rolls  (Swinfen  Eady)  and 
Lords  Justices  Warrington  and  Duke,  saw  no  reason  for  holding 
that  the  learned  County  Court  judge  had  come  to  a  conclu- 
sion that  was'  wrong  in  law.  Indeed,  in  the  face  of  what  was 
thought  proper  to  be  said  in  the  course  of  the  judgments  in 
Thompson  v,  Richard  Johnson  and  Nephew,  Limited  {ubi  sup.), 
it  was  only  right  and  proper  to  treat  the  intervention  of  the 
trade  union  in  the  present  case  as  having  the  result  which  in. 
the  court  below  was  ascribed  to  it.  And  it  is  a  result  that  is 
not  unlikely  to  be  often  repeated. 


The  Hunt.— QaUup  v.  Fox,  64  Conn.  491. 

History  Repeats.— Waterloo  v,  Berlin,  28  Out.  L.  Rep.  206. 

Shimmie  or  Jazz? — Dancy  v.  Walz,  112  N.  Y.  App.  Div.  355. 

Why  Doesn't  He  Emigrate? — Goodman  v.  Wineland,  61  Md. 
449. 

No  Way  to  Treat  a  Friend.— In  Friend  v.  Childs  Dining 
Halls  Co.  (Mass.)  120  N.  £.  407,  it  appeared  that  the  plaintiff 
was  served  with  baked  beans  mixed  with  stones. 

Speaking  or  Teetotalism? — "That  which  seems  vain  and 
capricions  to  one  generation  may  become  the  wisdom  of  the 
next." — ^Per  Pound,  J,,  in  People  v,  Beakes  Dairy  Co.,  222 
N.  Y.  416. 

The  Unspared  Tree.— In  Ash  r.  Childs  Dining  Hall  Co. 
(Mass.)  120  N.  E.  396,  it  appeared  that  the  plaintiff  was  in- 
jured by  a  tack  which  he  found  (too  late)  in  a  piece  of  blue- 
berry pie. 

•  A  Prima  Facie  Case. — The  case  of  In  re  Farthing,  202  Fed. 
557,  was  a  petition  by  the  creditors  of  Farthing  to  have  him 
adjudged  a  bankrupt.  It  would  seem  as  if  such  a  petition 
would  ordinarily  be  granted  as  of  course. 

The  End  op  Romance. — Those  who  in  their  youth  followed 
the  fortunes  of  the  disinherited  son  of  Cedric  and.  the  fair 
Rowena  will  be  interested  to  know  that  she  eventually  sued  him 
for  non-support.    See  Ivanhoe  v,  Ivanhoe,  136  Pac.  21. 
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For  Men  Only. — ^'^In  a  country  so  vast  as  oxm,  tropieal 
elothing  is  worn  in  one  part,  while  skates  and  fur  coats  are 
in  use  in  another." — ^Per  Bijur,  J.,  in  Bower  v,  Barrett,  171 
N.  Y.  Supp.  324.  True,  perhaps,  as  to  men;  but  as  far  as 
women  are  concerned  ^'tropical  clothing"  seems  to  be  au  fait 
in  all  parts  and  at  all  times. 

A  €Kx>D  SuooESTiOK. — The  constant  reader  who  suggested  that 
by  reason  of  the  ill  repute  acquired  by  the  name,  the  Hun 
reports  should  be  given  a  new  designation,  now  desires,  for  a 
like  reason,  the  abolition  of  the  digest  heading  ^'Prohibition." 
Precedent  may  be  found  in  Washington  where  "certiorari"  was 
legislatively  abolished,  presumably  because  the  legislators 
couldn't  pronounce  it. 

Publishers  Take  Notice! — ^A  correspondent  at  Tulsa,  Okla., 
thinking  it  mi^t  be  of  interest  to  the  readers  of  Law  Notes 
to  know  where  they  could  obtain  a  "full  set"  of  law  books  in 
a  small  compact  edition,  sends  us  the  following  ad.  which  re- 
cently appeared  in  one  of  the  newspapers  published  in  that 
city: 

FULL  SET  of  law  books,  14  large 
volumes,  practically  new;  best  offer 
takes  them.    Phone  5777. 

A  Stray  One. — ^We  were  a  bit  surprised  at  the  discovery  in 
a  recent  issue  of  the  London  Law  Times  of  the  following  spai^ 
of  humor  flashing  from  the  page  devoted  to  prosaic  "Comments 
on  Cases":  "Suggestive  as  is  the  name  of  the  applicant  in  the 
recent  workman's  compensation  case  of  Prophet  v.  Roberts  and 
Wife  (120  L.  T.  Rep.  239),  she  could  scarcely  be  credited  with 
the  power  to  foretell  that  the  House  of  Lords  would  reverse 
the  decision  of  the  Court  of  Appeal,"  etc.  The  Times  ought 
to  have  an  "Obiter  Dicta"  column,  but,  of  course,  one  swallow 
does  not  make  a  summer. 

APODEicncAL. — ^Usually  we  say  of  an  elementary  rule  of  law 
that  it  is  elementary,  well-settled,  fundamental  or  incontroverti- 
ble. But  these  be  hackneyed  terms,  and  they  need  no  longer  be 
used  by  the  ambitious  (and  courageous)  advocate,  briefer  and 
law-writer,  for  we  have  the  authority  of  the  Supreme  Court  of 
Mi^ouri  for  the  employment  of  the  word  "apodeictical."  See 
Pitman  v.  Drabelle,  267  Mo.  78,  183  S.  W.  1055,  Ann.  Cas. 
1918D  601,  wherein  the  learned  court  said:  "The  rule  is 
apodeictical  that  the  charter  of  a  municipal  corporation  or  a 
state  statute  will  not  be  held  to  violate  the  Constitution  if  any 
other  rational  interpretation  or  construction  can  be  given  to  it." 

Might  Have  Been  Penned  To-day. — "We  live  in  a  time  of 
inquiry  and  innovation,  when  many  things  having  the  sanction 
of  the  time  are  questioned,  and  many  novelties  jarring  with 
long  accepted  theories  are  proposed.  In  political  science,  there 
are  those  who  would  reduce  government  to  a  mere  skeleton  of 
absolutely  necessary  powers,  purely  political;  and  those  who 
favor  paternal  government,  recognizing  in  the  sovereignty  much 
of  the  authority  of  patriarchal  rule.  All  this  is  seen  chiefly  in 
political  discussions;  but  the  late  reports  show  that  these  con- 
flicting theories  are  finding  their  way  into  judicial  tribunals." — 
Per  Chief  Justice  Ryan,  in  Milwaukee  Industrial  School  v. 
Supervisor  of  Milwaukee  County,  40  Wis.  328,  decided  in  1876. 

A  Question  of  VocABtn-ARY. — In  9  Op.  Atty-Gen.  59,  At- 
torn^ General  Black,  speaking  of  the  interpretation  to  be  given 
to  a  federal  appropriation  act,  said:  "He  who  claims  a  pay- 
ment out  of  the  treasury,  and  bases  that  claim  upon  an  act  of 
Congress,  must  show  the  payment  to  be  authorized  either  ex- 
pressly or  by  very  dear  implication.  ...  Of  course  I  do  not 


mean  to  say  that  a  claim  ought  to  be  defeated  by  straining 
the  sense  of  the  law  against  it  But  if  Congress  has  all  the 
money  of  the  United  States  under  its  control,  it  also  has  the 
whole  English  language  to  give  it  away  with."  Theoretically, 
of  course,  this  is  true.  But  the  actual  fact  is  that  Congress 
seems  to  have  a  very  limited  vocabulary,  especially  when  it 
comes,  to  giving  away  money. 

The  Founder  op  the  Ananias  Club. — ^We  have  been  advised 
that  the  following  "notice"  may  be  found  duly  registered  in 
Book  "I,"  No.  2,  page  324,  in  the  office  of  the  Register  of 
Deeds  for  Cumberland  County,  Fayetteville,  N.  Car. : 

William  Jones 

to 
Public. 

Notice  to  the  Public,  that  I,  William  Jones,  do  hereby 
acknowledge  myself  a  Public  Liar,  that  I  have  said  and  told 
unnecessary  lies  on  Jesse  Northington,  and  his  family,  and  says 
that  I  am  sorry  for  the  same. 

5th  January,  1822. 
Witness:  (Signed)   William  Jones. 

Zachariah  Cofield. 

North  Carolina, 

Cumberland  County.  September  Term,  1822. 

Then  was  the  execution  of  this  notice  proven  in  open  Court 
by  Zachariah  Cofield,  and  admitted  to  be  registered. 

Test.  John  Armstrong, 
Clerk. 

The  Way  of  a  Grass  Widow  with  a  Man. — ^In  upholding 
a  judgment  against  the  defendant  in  Ashley  v.  Dalton,  81  So. 
488,  an  action  for  breach  of  promise  of  marriage,  the  Supreme 
Court  of  Mississippi  seems  to  have  been  impelled  by  the  cir- 
cumstances of  the  case  to  utter  wise  words  of  caution  to  those 
who  may  have  dealings  with  grass  widows.  We  can  only  hope 
that  the  court  was  not  drawing  from  the  wells  of  its  own  ex- 
perience when  it  spoke  thus  feelingly:  "It  would  perhaps  be 
useless  to  offer  suggestion  or  counsel  to  a  man  of  the  age  of 
appellant,  or  to  lay  down  any  proposition  that  would  carry 
caution  to  the  mind  of  people  of  his  age  and  class,  especially 
when  it  comes  from  his  junior  in  years  if  not  in  wisdom.  Tet 
it  might  be  proper  to  remind  others  of  his  tyi>e  that  he  who 
would  trip  the  light  fantastic  toe  with  the  terpsichorean  maid 
must  contribute  coin  to  the  man  who  extracts  mystic  music  from 
the  violin  strings,  or,  in  other  words,  that  pleasure  must  be 
paid  for  with  the  coin  of  the  realm;  and  to  remind  them  of 
the  truth  expressed  by  a  minor  poet  when  he  said: 

*When  of  "dough"  we  get  a  batch. 
The  women  make  us  toe  the  scratch. 
And  he  who  courts  and  does  not  wed, 
She  will  pull  his  leg  in  court  instead.' 

Beware  of  the  grass  widow  when  her  eyes  beam  love  and  the 
shades  are  down  low.  She  hypnotizes  the  reason,  and  the  soul 
escapes  the  prison  bars  of  discretion,  and  'you  float  airily  on 
golden  clouds  to  rosy  lands  of  pleasure  and  joy.'  Temporary 
bliss  reigns  supreme  in  the  palace  of  love  but  in  the  end  it 
creates  mournful  memories,  heartache,  remorse  of  conscience,  and 
a  burning  desire  to  %lot  out  the  past.'" 


"The  state  is  merely  a  corporation  which  the  people  make  to 
serve  their  purpose,  and  not  to  obstruct  their  happiness  or  their 
natural  rights.  It  has  no  claim  to  Divine  right." — Per  Robinson, 
J.,  in  Woodward  v.  Blake,  38  N.  Dak.  48. 
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AN  OBJECT  LESSON  IN  PROHIBITION. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  no  fault  to  find  with  the  conclusion  reached  in 
your  editorial  in  the  May  number,  entitled  ''An  Object  Lesson 
in  Prohibition/'  but  desire  to  correct  several  statements  of  fact. 
You  refer  to  Oklahoma  as  having  one  of  the  smallest  popula- 
tions in  the  Union.  According  to  the  1910  Federal  census,  the 
population  was  1,657,000,  the  state  ranking  23d  of  the  48.  At 
present  the  population  is  at  least  2,500,000.  You  also  surmise 
that  hundreds  of  liquor  cases  are  tried  during  the  year;  you 
would  be  safe  in  saying  several  thousand,  as  there  are  several 
hundred  in  this  city  alone. 

Oklahoma  City,  Okla.  R.  A.  K. 


THE  PROHIBITION  AMENDMENT. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  just  read  with  great  interest  the  article  in  your 
May  issue  by  Howard  C.  Joyce  on  the  subject  of  the  Prohibi- 
tion Amendment,  and  while  I  think  his  views  are  correct,  yet 
when  I  remember  some  decisions  of  the  Supreme  Court  I  do 
not  feel  a  great  amount  of  hope  that  they  will  prevail. 

The  decision  of  that  court  on  the  Child  Labor  Law  was  un- 
doubtedly correct  although  I  have  the  greatest  personal  sym- 
pathy with  the  accomplishment  of  the  object  of  that  law.  That 
decision,  however,  doesn't  appear  to  be  in  harmony  with  earlier 
cases  as  to  the  power  of  Congress  over  the  transportation  of 
women  and  intoxicating  liquors  in  interstate  commerce.  The 
attempt  by  the  court  to  draw  a  distinction  between  those  earlier 
cases  and  that  of  the  Child  Labor  Law  is  not  at  all  satisfactory. 
The  Supreme  Court  seems  to  be  fully  committed  to  th^  doctrine 
that  •  Congress  has  power  to  prohibit  transportation  in  inter- 
state commerce  of  intoxicating  liquors  on  account  of  the  evil 
nature  of  such  liquor.  Can  we  expect  that  that  court  will  not 
uphold  the  validity  of  the  prohibition  amendment  to  the  Con- 
stitution for  the  same  reason? 

Entirely  aside  from  these  considerations  of  a  practical  char- 
acter, I  write  to  call  attention  to  a  recent  decision  of  the 
Supreme  Court  of  Nebraska  which  appears  to  be  in  harmony 
with  the  arguments  of  Mr.  Joyce.  In  the  case  of  Allen  v.  White, 
171  N.  W.  52,  the  court  uses  the  following  language: 

''It  is  well  known  that  powers  of  corporations  recognized 
under  legislative  charters  are  only  such  as  the  statute  confers, 
conceding  what  is  fairly  implied  is  as  much  granted  as  is 
expressed.  It  remains  that  the  charter  of  a  corporation  is  a 
measure  of  its  powers,  and  the  enumeration  of  these  powers 
implies  the  exclusion  of  all  others.  The  amendment  here  sought 
changes  the  fundamental  arrangement  and  plans  of  the  corpora- 
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tion  as  organized  in  1906,  and  hence  the  amendment  sought 
is  violative  of  the  fundamental  law  of  contracts." 

The  applicahility  of  the  ahove  quotation  to  the  subject  now 
under  consideration,  in  harmony  with  Mr.  Joyce's  line  of  argu- 
ment, must  be  apparent.  It  is  equally  known  that  the  powers 
of  the  government  of  the  United  States  are  only  such  as  the 
Constitution  confers,  a  clear  exposition  of  this  doctrine  being 
set  out  in  I  Tucker  on  the  Constitution  beginning  at  section 
178.  It  should  be  clear  that  the  Constitution  of  the  United 
States  like  the  charter  of  a  corporation  is  a  measure  of  the 
powers  of  the  government  and  that  the  enumeration  of  powers 
implies  the  exclusion  of  all  others.  If  a  minority  of  stock- 
holders in  a  corporation  is  entitled  to  judicial  protection  as 
stated  by  the  Nebraska  court,  why  isn't  a  minority  of  the  people 
of  a  country  equally  entitled  to  protection  against  a  usurpation  by 
the  majority  of  a  power  which  was  never  contemplated  by  the 
Constitution  created  by  the  people  of  the  United  States  t 

Santa  Fe,  N.  M.  Frank  W.  Clancy. 


"Equity  ever  favors  those  who  are  prompt  and  diligent  in  the 
assertion  of  their  rights,  and  frowns  with  displeasure  on  those 
who  listlessly  stand  by  during  the  heat  of  battle,  and,  after  the 
smoke  has  rolled  away,  come  bravely  forward,  and  seek  to  deprive 
others  of  the  well  deserved  rewards  of  their  vigilant  efforts." — 
Per  Dent,  J.,  in  Crumlish's  Adm'r  v,  Shenandoah  Valley  R.  Co., 
40  W.  Va.  647. 


*'The  prosecuting  attorney  goes  beyond  his  duty  when  he  seeks 
to  secure  a  verdict  by  known  unfair  arguments.  They  should 
not  be  used  or  allowed,  for  if  the  case  for  the  prosecution  is 
clear  such  arguments  are  unnecessary;  if  not  clear,  a  verdict 
procured  by  the  use  of  them  will  not  be  permitted  to  stand." — 
Per  Dunn,  J.,  in  People  v.  McCombie,  274  Dl.  600. 
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Prohibition  and  Bolshevism. 

WHATBVEB  one  may  think  of  the  merits  of  the  trade 
^  imion  movement,  the  patriotic  attitude  maintained 

during  the  war  by  its  present  head,  Samuel  Gbmpers,  and 
his  earnest  efforts  to  check  Bolshevist  tendencies  in  his  or- 
ganization, give  weight  to  his  views  on  the  present  indus- 
trial situation.  He  is  quoted  as  having  said  recently  that 
the  effect  of  prohibition  is  to  cause  a  spirit  of  discontent 
among  the  laboring  classes  which  furthers  the  spread  of 
Bolshevism.  Its  practical  working  in  this  respect  is 
b^ond  our  province,  but  perhaps  no  man  in  the  United 
States  is  in  a  better  position  than  Mr.  Gompers  to  know 
whereof  he  speaks  on  this  point.  From  the  theoretical 
standpoint,  there  is  every  reason  why  prohibition  should 
engender  Bolshevism,  since  the  two  are  identical  in  spirit. 
The  theory  on  which  the  American  republic  was  founded 
is  that  civil  liberty  is  the  right  of  every  man  to  do  as  he 
pleases  except  so  far  as  his  acts  interfere  with  the  enjoy- 
ment of  like  liberty  by  others.  Opposed  to  that  is  the 
theory  that  any  person  or  olass  of  persons  who  may  seize 
the  power  so  to  do  may  rightfully  impose  on  their  fellows 
such  restrictions  as  whim  or  self  mtetest  may  dictate.  The 
victory  of  the  allied  powers  on  the  bloody  fields  of  France 
merely  cut  off  one  head  of  that  hydra.  Between  rule  by 
the  Kaiser  and  his  junkers,  rule  by  the  proletariat  as  ex- 
pounded by  Lenine,  and  rule  by  the  pharisaical  prohibi- 
tionists, there  is  no  distinction  in  principle.  So  close  is  their 
identity  that  the  decisions  sustaining  the  prohibition  laws 
are  sufficiesit  to  sustain  a  large  share  of  the  Bolshevist  pro- 


gram if  the  ultra  radical  element  ever  gets  control  of  a 
legislature.  If  industries  lawful  and  respected  for  cen- 
turies may  be  wiped  out  by  a  stroke  of  lie  pen  and  in- 
dividual rights  in  a  recognized  class  of  property  destroyed 
without  recompense,  where  is  the  stopping  place?  There 
are  men  who  are  as  sincerely  convinced  that  private 
ownership  of  land  is  iniquitous  as  any  prohibitionist  is  of 
the  evil  of  permitting  the  ownership  of  a  quart  of  wine. 
If  those  persons  succeeded  in  controlling  a  legislature  long 
enough  to  destroy  every  landed  interest  in  the  state,  could 
the  Federal  Supreme  Court  honestly  say  that  the  decision 
in  Crane  v.  Campbell  (245  U.  S.  304,  88  S.  Ot.  98,  62 
U.  S.  (Led.)  304)  did  not  sanction  the  statute?  The  Bol- 
shevist hates  a  church  as  heartily  as  the  prohibitionist  does 
a  distillery.  A  confiscation  of  all  church  property  would 
bring  forth  an  anguished  wail  for  constitutional  protec- 
tion, yet  where  is  the  distinction  in  principle  between  that 
and  the  legislation  for  which  prayers  of  thanksgiving  have 
been  offered?  "Spirits  and  distilled  liquors  are  uni- 
versally admitted  to  be  subjects  of  ownership  and  prop- 
erty." License  Cases,  5  How.  504,  12  U.  S.  (L.  Ed.) 
256.  What  greater  sanctity  can  any  piece  of  property  in 
the  United  States  claim?  This  time  when  an  imported 
horde  of  anarchists  is  clamoring  for  an  opportunity  to 
pillage  seems  ill  chosen  for  the  breaking  down  of  the 
constitutional  protection  of  property  rights. 

Cause  and  Effect. 

A  METROPOLITAN  joumal  Commented  recently  on  the 
^^  fact  that  the  state  of  Michigan,  which  was  at  one  time 
one  of  the  most  conservative  states  in  the  Union,  is  now 
so  given  over  to  the  spirit  of  Bolshevism  that  the  national 
socialistic  party,  by  no  means  a  conservative  organization, 
has  expelled  its  Michigan  locals  because  of  their  ultra 
revolutionary  proclivities.  \^ile  the  joumal  in  question 
sought  at  some  length  for  an  explanation  of  the  transition, 
its  very  statement  would  seem  to  be  self  explanatory. 
The  spirit  of  Bolshevism  grew  up  in  Europe  as  the  result 
of  the  rule  of  the  Romanoffs  and  the  HohenzoUems.  It  is 
the  Intimate  offspring  of  suffering  and  injustice.  Like 
a  disease  germ  seeking  a  weakened  organism  in  which  to 
develop,  the  spirit  of  extreme  radicalism  will  not  take  root 
in  the  United  States  except  where  it  finds  some  trace  of 
ultra  conservatism  to  foster  discontent  and  class  bitter- 
ness. It  was  in  the  mining  districts  of  Montana  and 
Colorado,  where  gigantic  monppolies  control  an  entire  in- 
dustry and  have  been  suspected  of  controlling  l^slatures 
and  courts,  that  labor  developed  the  policy  of  criminal 
violence  out  of  which  grew  the  I.  W.  W.  The  Soviet  idea 
would  get  little  hearing  in  New  York  city  if  there  was 
no  industrially  submerged  population  on  the  East  Side  to 
listen  to  the  ravings  of  its  advocates.  It  is  very  well  and 
satisfying  to  say  that  no  man  is  poor  except  by  his  own 
fault  and  no  man  rich  save  because  of  his  own  merit.  The 
difficulty  is  to  convince  the  poor  of  the  truth  of  this  com- 
placent theory.  The  sense  of  justice  is  inherent,  and 
where  a  "square  deal"  prevails  there  may  be  individual 
malcontents  but  there  will  never  be  social  revolution.  Per 
contra,  where  injustice  is  flagrant  the  outbreak  of  vio- 
lence is  inevitable.  In  the  present  concentration  of  l^s- 
lative  inquiry  on  the  prevention  of  the  spread  of  an- 
archistic doctrine  the  greatest  danger  is  not  that  the  means 
adopted  will  not  be  presently  effective,  but  that  the  revul- 
sion of  all  right  thiiJking  persons  against  Bolshevism  may 
be  turned  to  accoimt  by  the  conservative  to  strengthen 
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their  hold  on  public  affairs  and  prevent  legitimate  and 
needed  reforms.  Never  in  the  history  of  the  world  was 
a  government  which  deserved  to  live  overthrown  by  in- 
ternal violence.  Never  has  a  national  institution  or  sys- 
tem fallen  except  from  its  inherent  vices. 

Transplanting  American  Institutions. 

IN  these  days  we  hear  a  great  deal  about  "mandatories," 
and  the  idea  that  the  more  highly  civilized  powers 
can  diffuse  their  culture  in  more  backward  states  seems 
to  be  meeting  with  favor  in  some  quarters.  If  there  is 
any  one  thing  which  history  establishes  with  certainty  it 
is  that  institutions,  whether  religious,  political  or  eco- 
nomic, owe  their  characteristics  to  a  slow  growth  in 
the  soil  and  atmosphere  of  a  nation,  and  change  those 
characteristics  very  markedly  when  transplanting  is  at- 
tempted. For  example,  the  fairness,  honesty  and  efficiency 
of  our  federal  courts  are  generally  recognized.  The  sys- 
tem was  transplanted  to  Alaska,  with  a  result  described 
as  follows  by  a  leading  Alaskan  attorney  in  a  brief  re- 
cently filed  in  the  circuit  court  of  appeals:  "Out  of  the 
eight  judges  who  occupied  the  one  judicial  seat  of  the 
territory  during  the  sixteen  years  from  its  organization 
in  1884  to  the  year  1900  when  three  judicial  divisions 
were  created,  none  served  out  his  term  and  all  but  one 
were  removed  for  cause,  the  average  time  of  service  before 
removal  being  two  years.  Since  1900,  four  judges  have 
been  removed  for  cause,  one  was  recommended  for  re- 
moval, btit  was  saved  through  political  influence,  and  there 
has  been  hardly  any  time  but  that  some  one  of  the  judges 
was  under  charges  of  corruption.  .  .  .  The  writer  has 
practiced  ^is  professioti  in  Alaska  for  some  eighteen 
years.  During  "ihat  time  he  has  witnessed  attorneys 
threatened  with  disbarmefnt,  because  they  excepted  to  the 
court^s  ruling;  he  hafl  witiiesaed  a  woman  incarcerated 
solely  to  be  hdd  as  a  witness  against  her  own  husband, 
and  when  the  latter 's  attorney  objected,  the  attorney  was 
publicly  denounced  by  the  Court  for  embarrassing  the  ad- 
ministration of  justice ;  he  has  himself  been  charged  with 
contempt  because  he  interposed  objection  to  the  court's 
jurisdiction,  such  questioning  of  the  judicial  authority 
being  considered  by  the  presiding  judge  as  contempt 
per  se;  he  has  been  refused  permission  to  enter  excep- 
tions to  the  court's  rulings;  he  has  been  refused  the 
pro  forma  order  granting  a  writ  of  error;  he  has  been 
refused  certified  copies  of  the  court  records,-  though  the 
fee  was  tendered  in  advance;  he  has  been  publicly 
reprimanded  for  submitting  a  bill  of  exceptions  in  nar- 
rative form  instead  of  an  unabridged  transcript  of  the 
stenc^apher's  notes;  he  has  been — ^but  what  is  the  good 
of  continuing  a  list  of  incidents  with  which  any  attorney 
in  Alaska  might  regale  an  audience  for  hours  without 
going  outside  of  his  own  personal  experience  for  material." 
Similar  statements  have  been  made — ^with  how  much 
truth  we  cannot  say — of  the  administration  of  law  in 
the  Philippines.  The  only  conspicuous  exception  which 
now  comes  to  mind  is  Hawaii,  and  the  good  results  gen- 
erally attributed  to  the  introduction  of  the  American 
judicial  system  there  are  due  almost  wholly  to  the  remark- 
able qualities  of  one  man — Chief  Justice  Dole.  Missions, 
mandates  and  protectorates  are  something  worse  than  im- 
pertinent; they  do  a  positive  injury  to  the  supposed 
beneficiary  because  the  representative  of  the  supposedly 
superior  race  either  sinks  to  the  moral  level  of  his  sur- 


roundings once  he  is  freed  from  the  pressure  of  the  public 
sentiment  of  civilization  or  else  he  is  so  enamored  of  his 
native  institutions  that  he  cannot  resist  the  temptation  to 
force  them  on  those  for  whom  they  are  unsuited. 

Trial  of  the  Kaiser. 

THE  learned  editor  of  the  Lawyer  and  Banker  in  a  re- 
cent issue  takes  issue  with  the  views  expressed  by 
Mr.  Otto  Erickson  in  Law  IN'otes  as  to  the  amenability 
of  William  Hohenzollem  to  punishment  for  the  acts  of 
his  armies,  his  contention  being  as  follows:  "1.  The  acts 
of  the  German  sovereign  were  under  all  custom  and  law 
the  acts  of  the  State  and  not  of  the  individual,  and  should 
be  so  construed.  2.  Conceding  for  the  argument  that  the 
opinion  of  Mr.  Erickson  correctly  states  the  law,  yet  his 
authorities  cited  do  not  apply  to  the  facts  at  hand,  for 
the  reason:  {a)  Such  acts,  however  heinous  they  may 
have  been,  were  not  known  as  criminal  under  any  rule  or 
statute,  internationally  or  otherwise,  no  code  so  defining 
them.  (6)  Law  is  a  rule  of  action,  defining  what  is  wrong 
and  prescribing  a  penalty.  In  the  case  at  bar,  while  the 
Law  of  Nations  and  natural  justice  may  have  been  out- 
raged, yet  it  is  not  claimed  that  a  punishment  has  until 
now  been  named  for  like  offenses  by  any  government  or 
that  any  law  has  been  framed  covering  the  subject."  One 
would  think  that  the  Kaiser  was  under  the  protection  of 
the  Constitution  of  the  United  States  and  that  no  ex  post 
facto  legislation  affecting  him  could  be  enacted.  Debate 
along  that  line  is  now  somewhat  irrevelant,  since  the 
decision  of  the  allied  powers  has  been  put  on  a 
higher  ground  and  one  which  is  unassailabla  The 
Council  of  the  Great  Powers  decided  to  adopt  the  view 
that  international  safety  justified  them  in  establishing  a 
new  practice  in  dealing  with  those  of  high  estate  who  had 
been  responsible  for  causing  the  war.  They  support  this 
new  order  of  things  on  the  ground  that  it  is  essential  as 
an  example  for  the  future  heads  and  ministers  of  a  Gov- 
ernment whose  ambitions  lead  them  to  bring  on  war  and 
for  those  who  are  guilty  of  cruel  practices  in  the  conduct  ^ 
of  a  war.  This  would  seem  to  put  an  end  to  all  cavil 
about  precedent.  Meanwhile  sundry  prominent  Teutons 
are  offering  themselves  for  trial  in  the  stead  of  the  deposed 
"All  Highest,"  their  heroism  being  possibly  assisted  by 
the  knowledge  that  no  such  offer  will  be  accepted.  A 
"scapegoat"  is  essentially  an  innocent  person  on  whom 
the  guilt  of  the  culprit  is  constructively  cast,  and  if  there 
is  a  public  man  in  Germany  who  does  not  deserve  death 
for  his  own  acts  he  has  not  yet  come  to  the  notice  of  the 
world. 

Disregard  of  Law. 

T  N  Pennsylvania  a  grand  jury  recently  failed  to  indict 
*  certain  persons  ciarged  with  election  frauds,  and  con- 
siderable popular  indignation  was  thereby  aroused.  To 
escape  personal  criticism,  some  of  the  grand  jurors  made  a 
public  statement  of  the  vote  pro  and  con  on  the  indict- 
ments in  question.  Defending  these  jurors  from  a  censure 
of  their  action  in  making  this  disclosure  a  local  paper 
said  editorially: 

The  sleep  of  the  minority  of  the  grand  jury  should  not 
be  disturbed.  What  they  did  they  did  out  of  the  loftiest  of 
motives,  and  the  result  of  an  awakened  public  morality 
transcends  any  breaking  of  precedent  on  its  part 

Technicality  or  ethical  consideration  that  stands  in  the  way  of 
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what  the  minority  did  should  be  swept  aside,  and  if  necessary 
the  law  that  is  eited  in  support  of  the  argument  that  it  was 
not  according  to  Hoyle,  should  be  hurled  into  the  discard.  People 
are  only  safe,  contented  and  happy  with  justice,  and  justice 
must  not  be  fettered  by  any  compromise  with  wrong,  though 
that  wrong  be  committed  in  the  grand  jury  room. 

This  viewpoint,  while  appealing  strongly  to  the 
thoughtless  mind,  is  utterly  destructive  of  the  just  ad- 
ministration of  law.  It  may  be  that  the  law  in  question 
is  wrong,  but  the  notion  that  a  law  may  be  "hurled  into 
the  discard"  by  any  person  who  happens  to  disagree  with 
its  policy  is  anarchy  pure  and  simple.  The  idea  seems 
to  be  that  the  majority  of  the  grand  jury  disregarded  their 
oath  to  find  without  fear  or  favor,  and  therefore  if  the 
minority  disregarded  their  oath  to  keep  "your  own  counsel 
and  that  of  your  fellows"  the  two  wrongs  could  be  made 
into  some  kind  of  a  right.  Carrying  the  same  logic  back 
a  step  further,  perhaps  the  perpetrators  of  the  allied  elec- 
tion frauds  thought  that  the  ballot  law  ought  to'  "hurled 
into  the  discard"  and  were  sustained  by  "the  loftiest 
motives"  in  keeping  the  wicked  Democrats  (or  Republi- 
cans as  the  case  may  be)  out  of  office.  It  is  true  enough 
that  the  people  will  not  and  should  not  be  satisfied  with 
anything  less  than  justice,  but  justice  secured  otherwise 
than  in  accordance  with  law  is  nothing  more  or  less  than 
revolution. 

The  Passing  of  the  Legislature. 

ONE  of  the  phenomena  of  the  times  is  the  increasing 
tendency  of  l^slative  bodies  to  truckle  to  any  or- 
ganization which  appears  to  muster  a  few  votes.  The  pro- 
hibition amendment,  the  suffrage  amendment,  the  Adam- 
son  law,  the  repeal  of  the  daylight  saving  law — these  are 
but  a  few  of  the  recent  instances  of  legislators  stultifying 
their  personal  convictions  under  the  threat  of  a  small  but 
compact  minority.  With  this  goes  naturally  an  increasing 
disregard  of  measures  which  have  no  such  backing.  Com- 
menting on  the  defeat  in  Texas  of  a  measure  proposed  by 
the  Bar  Association  to  establish  a  unified  system  of  courts, 
the  Journal  of  the  American  Judicature  Society,  says: 

The  State  Bar  Association  is  driven  to  a  consideration  of  its 
standing  among  legislators.  It  is  probably  no  exaggeration  to 
say  that  the  organized  bar  of  the  state  has  less  influence  upon 
the  legislature,  and  this  means  particularly  the  judiciary  com- 
mittees ccxnpoeed  entirely  of  lawyei-s^  than  the  steam-fitters' 
union  or  the  onion  growers'  association.  It  is  from  the  bar  that 
a  sane  and  progressive  solution  of  present  trouble  is  to  be  ex- 
pected, but  the  first  work  of  the  association  may  well  be  to 
advance  its  position  to  the  point  that  its  opinions  will  carry 
some  weight  with  the  highly  pragmatic  lawyer-legislator,  who 
at  present  can  snub  the  bar  association  with  imi)unity.  The 
legislator  is  indulgent  toward  an  association  which  limits  it^ 
activities  to  rapturous  after-dinner  eulogies  of  the  Goddess  of 
Justice.  But  when  it  proposes  to  secure  legislation  affecting 
offices,  it  is  quite  another  thing. 

It  is  a  shallow  pessimism  which  attributes  this  con- 
dition to  a  decadence  of  nianhood.  Congressmen  and 
state  l^islators,  while  far  from  being  the  flower  of  the 
nation,  are  fair  average  representatives  of  a  people  who 
are  far  from  decadence.  It  is  more  probable  that  the  ten- 
dency under  discussion  represents  a  more  or  less  uncon- 
scious recognition  of  a  transition  in  our  institutions.  Kule 
by  the  people  is  the  spirit  of  the  age,  and  in  its  growth  it 
is  breaking  down  the  ancient  theory  of  representatives 
who,  when  once  elected,  were  wholly  independent  of  their 
constituency.      In   the   transition   stage   the   very   com- 


mendable desire  of  representatives  to  give  effect  to  the 
will  of  their  constituents  results  in  a  rule  by  active 
minorities,  simply  because  there  is  no  adequate  means  by 
which  the  real  will  of  the  people  can  be  ascertained.  But 
the  growing  dissatisfaction  with  that  perversion  of  popu- 
lar government  will  inevitably  force  a  more  perfect  and 
logical  democracy  wherein  all  important  measures  will  be 
established  by  a  referendum,  and  the  l^slature  will  be 
relegated  to  the  position  of  a  mere  advisory  council  for 
the  formation  of  proposed  l^islation. 

Identification  from  Photograph. 

TirAT  a  photograph  piay  be  used  to  identify  a  person 
is  of  course  well  established.  See  Udderzook  v.  Com., 
76  Pa.  St.  ^Q.  In  the  detection  of  crime  it  is  a  very  com- 
mon practice  to  exhibit  to  the  victim  several  photographs 
and  ask  him  to  identify  the  perpetrator,  such  identifica- 
tion being  of  course  followed  by  a  personal  identification 
at  the  trial.  While  the  legal  propriety  of  such  testimony 
is  beyond  question,  there  are  two  considerations,  not  often 
adverted  to,  which  seem  seriously  to  impair  its  weight. 
The  identification  by  photograph  is  of  course  much  less 
reliable  than  identification  of  the  person.  Is  it  not  a  fact 
that  the  ordinary  witness,  having  once  identified  a  person 
from  his  photograph,  will,  on  being  confronted  with  a 
person  recognized  as  the  original  of  Uie  photograph,  be  so 
far  predisposed  that  the  second  identification  is  a  mere 
form  rising  no  higher  in  evidentiary  value- than  the  first? 
Reverting  to  the  identification  of  the  photograph,  counsel 
in  a  case  as  yet  undecided  urges  a  unique  psychological 
consideration  which  seems  to  have  some  merit.  The  vic- 
tim of  a  rape  was  shown  several  photographs  of  negroes, 
and  identified  one  as  her  assailant  Of  this  counsel 
argues:  "Defendant  lived  UbOut  a  mile  from  her  house. 
Each  of  them  frequented  for  years  the  town  of  Trappe. 
They  may  have  several  times  passed  each  other  on  the 
road  in  or  about  Trappe,  the  one  not  knowing  the  other, 
or  being  intellectually  conscious  of  having  seen  the  other. 
When  seven  photos  are  shown  a  14-year  old  girl,  six  of 
them  being  negroes  whose  i^ces  by  no  possibility  could 
be  rqi;istered  on  her  subconscious  mind,  one  of  them  being 
a  face  from  her  own  immediate  neighborhood,  which  she 
may  have  passed  many  times, on  the  road,  without  know- 
ing it,  and  whose  face  may  have  imconsciously  been  par- 
tially impressed  on  her  mind.  She  examines  seven  photos. 
She  sees  in  one  something  that  has  a  familiar  look.  May 
she  not,  while  perfectly  conscientious  *in  the  selection  of 
that  picture,  confuse  the  two  impressions  made  on  her 
mind  ?"  The  readiness  with  which  an  honest  witness  may 
lose  the  sequence  of  events  and  state  as  part  of  a  trans- 
action something  which  he  observed  at  another  time  has 
been  commented  on  by  the  courts.  See  Moore  on  Facts, 
§  812.  All  this  of  course  goes  to  the  weight  of  the  testi- 
mony rather  and  not  to  its  admissibility,  but  it  illustrates 
very  forcibly  the  possibilities  of  error  which  inhere  in 
that  which  presents  itself  at  the  trial  as  the  positive  testi- 
mony of  an  eyewitness. 

Psychology  at  the  Trial. 

THE  fact  that  the  trial  of  most  contested  issues  of  fact 
involves  not  merely  a  question  of  veracity  but  nice 
considerations  of  the  predisposition,  perceptive  capacity, 
and  memory  of  houest  witnesses  and  the  operation  of 
many  subtle  currents  of  influence,  has  led  some  to  advocate 
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the  admission  of  tests  by  psychological  experts.  Other 
writers  deny  the  possibility  of  obtaining  any  light  from 
such  sources.  Both  sides  of  this  controversy  have  been 
fully  presented  in  previous  issues  of  Law  Notes.  The 
opponents  of  the  psychological  expert  seem  to  base  their 
contention  on  the  claim  that  the  judges  are  by  their  ex- 
perience de  facto  psychologists  and  do  apply  the  estab- 
lished canons  of  psychology  in  the  trial  of  questions  of 
fact.  Accepting  this  view  for  the  moment,  though  with 
serious  misgivings,  it  remains  to  be  shown  what  good 
this  supposed  expertness  does  on  a  jury  trial,  the  stock 
examples  cited  being  always  of  trials  without  a  jury  or  of 
the  weighing  of  facts  by  an  appellate  court.  The  judge  who 
attempted  to  display  his  psychological  acumen  before  a 
jury  would  merely  be  paving  the  way  to  a  reversal,  and 
certainly  the  most  entiiusiastic  defender  of  the  present 
judicial  system  will  not  contend  that  the  average  juror  is 
a  potential  Miinsterberg.  If  we  are  to  depart  from  the 
present  haphazard  method,  it  must  be  by  affording  the 
jury  some  measure  of  expert  assistance,  either  from  the 
witness  stand  or  from  the  bench.  The  latter  method  in- 
volves of  course  the  adoption  of  the  English  practice  of 
allowing  the  trial  judge  to  comment  freely  on  the  weight 
and  credibility  of  the  testimony.  This  practice  has  much 
to  recommend  it.  The  one  objection  urged  against  it  is 
that  the  jury  would  be  influenced  unduly  by  the  judge. 
Most  lawyers  are  of  the  opinion  that  in  the  average  case 
the  judge  is  more  competent  to  weigh  the  evidence  than 
the  jury.  The  jury  syst^ca  is  venerated  not  because  it  is 
the  best  method  of  arriving  at  the  truth  but  because  it 
protects  the  common  right  against  the  occasional  judge 
who  consciously  or  unconsciously  represents  a  special  in- 
terest. In  the  cases,  if  any  should  arise,  which  call  for 
the  exercise  uf  that  function,  an  American  jury  would 
doubtless  disregard  the  opinion  of  the  court  as  readily  as 
British  juries  have  done  in  many  historic  instances.  In 
a  recent  discussion  of  c^xpert  testimony  (XLV  Med. 
Times,  No.  6)  it  was  well  said: 

Most  of  the  obvious  defectg  in  the  administration  of  our  law 
in  the  conduct  of  trials  hxm^  out  of  the  necessity  of  having 
some  theoretically  safe  "step-doNvn  transformer"  for  the  jury. 
Our  law  treats  it  as  the  palladium  of  our  liberties  for  all  theo- 
retical purposes;  and,  inconsiatently,  in  practical  administration, 
regards  it  as  the  most  easily  disarranged  mechanism  in  the  whole 
machine,  subject  to  be  misguided  hy  the  slightest  departure  from 
the  established,  but  frequently  ill-understood,  procedure. 

Appeals  by  the  State. 

T  »  there  any  just  reason  why  the  prosecution  should  be 
A  denied  the  right  of  appeal  in  a  criminal  case?  In  a 
few  jurisdictions  an  appeal  to  settle  the  law  is  allowed, 
which  in  no  way  aflfects  the  result  of  the  instant  case,  but 
in  no  state  is  there  an  appeal  which  leads  to  a  new' trial. 
As  a  result  the  defendant's  counsel  has  nothing  to  fear 
from  error  in  his  favor.  His  misconduct  can  go.  to  the 
utmost  limit  which  the  trial  court  will  permit  without 
sending  him  to  jail  for  contempt.  He  can  make  unfair 
comment,  offer  irrelevant  evidence  and  take  the  fullest 
advantage  of  any  errors  in  his  favor  with  no  fear  of 
consequences.  The  accused  is  entitled  to  a  fair  trial,  but 
to  nothing  mora  If  any  misconduct  or  error  gives  him  an 
unfair  advantage  an  acquittal  should  be  set  aside  as  readily 
as  a  conviction  is  vacated  for  misconduct  or  error  against 
him.  Some  courts  would  doubtless  rule  that  such  a  pro- 
vision would  amount  to  putting  him  twice  in  jeopardy,  but 


the  contention  seems  uiisound.  A  trial  on  an  invalid  in- 
dictment or  before  a  court  having  no  jurisdiction  is  not 
jeopardy,  and  on  principle  it  should  be  competent  for  the 
l^islature  to  declare  that  a  trial  at  which  material  error 
was  committed  against  the  state  shall  not  constitute 
jeopardy.  Under  such  a  system  the  pettifo^er  would  find 
his  occupation  gone,  for  an  acquittal  secured  by  trickery 
would  merely  mean  a  few  montiis  more  imprisonment  for 
his  client  pending  a  new  trial.  Criminal  trials  would  be 
raised  to  the  level  of  dignity  which  now  surrounds  the 
trial  of  important. civil  issues  and  punitive  justice  would 
loir:e  something  of  its  impotenca 

The  Turntable  Doctrine. 

T  N  Ziehm  v.  Vale,  98  Ohio  St  306, 120  N.  E.  702,  Judge 
^  Wannamaker  in  a  separate  opinion  took  occasion  to 
criticise  a  former  decision  (V/heelmg,  etc.,  R.  Co.  v. 
Harvey,  77  Ohio  St.  235,  11  Ann.  Gas.  981,  83  N.  E.  66, 
122  Am.  St.  Rep.  503,  19  L.  R  A.  (N.  S.)  1136),  which 
repudiated  the  "turntable  doctrine,"  saying  in  oondusion: 
"Many  cases  no  doubt  sustain  the  Harvey  case,  but  an 
equal  number  of  cases  may  be  found  in  the  books  sustain- 
ing witchcraft,  slavery,  and  other  inhumanities  and  in- 
famies in  the  light  of  present  day  civilization  and  juris- 
prudenca"  Progressivism,  especially  in  jurisprudence,  is 
a  need  of  the  hour,  but  it  involves  some  strain  of  the 
imagination  to  see  any  progress  in  the  turntable  doctrine, 
unless  it  is  to  be  deemed  a  dogma  of  progressivism  that  the 
defendant  in  a  personal  injury  case  must  always  losa  The 
doctrine  of  the  turntable  cases  was  a  passing  judicial 
vagary  which  the  courts  are  now  engaged  in  obliterating 
as  fast  as  a  decent  respect  for  stare  decisis  will  permit 
See  the  learned  review  of  the  subject  by  Judge  Jeremiah 
Smith  in  11  Harvard  L.  Rev.  349,  434.  The  fallacy  of 
the  doctrine  lies  in  the  fact  that  it  is  incapable  of  any 
rational  limit  No  man  who  has  not  forgotten  his  child- 
hood would  venture  to  say  that  any  appliance  might  not 
look  attractive  to  playful  children.  Must  every  tree  be 
guarded  because  boys  climb  trees  and  may  fall  from  the 
branches  ?  Must  the  premises  be  raked  daily  lest  the  com- 
bination of  a  pebble  and  a  passing  cat  evoke  the  doctrine 
of  attractive  nuisance  ?  As  to  pools  of  water  it  was  well 
said  in  Edmond  v.  Kimberly-Olark  Co.,  159  Wis.  83,  149 
N.  W.  760,  that  "every  drop  of  water  except  that  in  the 
washbowl  is  attractive  to  children,"  and  in  the  same  case 
it  was  added,  "To  construct  a  boy-proof  fence  at  a  reason- 
able cost  would  tax  the  inventive  genius  of  an  Edison. '' 
There  is  no  logical  stopping  place  for  the  rule  short  of 
making  a  land  owner  liable  for  every  injury  to  a  tres- 
passing child  on  his  premises.  Since  the  courts  assuredly 
will  not  go  to  that  absurd  length,  the  entire  theory  should 
be  repudiated. 

A  Fine  Distinction. 

THE  case  of  U.  S.  v.  Colgate  &  Co.,  abstracted  elsewhere 
in  this  issue,  has  been  hailed  as  a  l^al  victory  for 
price  control.  The  decision  is  confined  to  a  very  narrow 
field,  coming  up  on  demurrer  to  an  indictment  and  turn- 
ing wholly  on  the  construction  of  the  indictment.  The 
crucial  point  in  the  case  was  whether  the  indictment 
charged  Colgate  &  Co.  with  selling  its  product  to  dealers 
under  agreements  which  obligated  the  latter  not  to  resell 
except  at  prices  fixed  by  the  company^  and  the  court  held 
that  it  did  not  so  charga    Even  wiUiin  these  limits  it  is 
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hard  to  avoi^  the  conclusion  that  the  court  has  made  a 
distinction  without  a  difference.  The  things  which  the 
indictment  charged  as  having  heen  done  were  summarized 
in  the  opinion  as  follows:  "Distribution  among  dealers 
of  letters,  telegrams,  circulars  and  lists  showing  uniform 
prices  to  be  charged ;  urging  them  to  adhere  to  such  prices 
and  notices,  stating  that  no  sales  would  be  made  to  those 
who  did  not;  requests,  often  complied  wiih,  for  informa- 
tion concerning  dealers  who  had  departed  from  specified 
prices;  investigation  and  discovery  of  those  not  adhering 
thereto  and  placing  their  names  upon  'suspended  lists'; 
requests  to  offending  dealers  for  assurances  and  promises 
of  futuj^  adherence  to  prices,  which  were  often  given ;  uni- 
form refusals  to  sell  to  any  who  failed  to  give  the  same; 
sales  to  those  who  did;  similar  assurances  and  promises 
required  of,  and  given  by,  other  dealers  followed  by  sales 
to  them ;  unrestricted  sales  to  dealers  with  established  ac- 
counts who  had  observed  specified  prices,  etc."  The  only 
coercive  force  by  which  the.  agreements  to  maintain  a 
fixed  price  which  have  in  the  past  been  held  to  be  illegal 
were  secured  was  the  refusal  to  sell  to  those  who  would 
not  so  agree.  Wherein  such  agreements  so  procured  are 
different  in  principle  from  a  practice  established  at  the 
demand  of  the  seller  and  enforced  in  the  same  way, 
the  court  certainly  does  not  make  clear.  The  object  to  be 
attained  being  a  monopolistic  one,  the  difference  between 
refusing  to  sdl  to  persons  who  will  not  agree  to  maintain 
the  fixed  price  and  refusing  to  sell  to  those  who  do  not  in 
fact  maintain  it  seems  quite  inadequate  to  render  the 
court  impotent  to  put  an  end  to  an  outrage  on  the  long 
suffering  ultimate  consumer.  Of  course  a  man  has  a  right 
to  sell  or  refuse  to  sell  his  own  property,  but  that  right 
is  not  unlimited  and  wholly  independent  of  motive.  Every 
man  in  the  United  States  has  an  absolute  right  to  refuse 
to  buy  a  Loewe  hat  or  a  Bucks  range.  But  when  sundry 
individuals,  for  the  purpose  of  advancing  their  interests'  in 
a  labor  dispute,  b^an  an  agitation  for  the  general  exorcise 
of  that  absolute  right,  the  courts  had  something  to  say  on 
the  subject.  What  would  the  profession  think  of  a  deci- 
sion that  an  attorney  is  liable  to  disbarment  if  he  exacts 
from  his  clerks  an  agreement  to  cheat  clients  but  is  wholly 
blameless  if  he  merdy  tells  them  that  he  desires  the  clients 
to  be  cheated  and  discharges  such  as  do  not  act  on  the  in- 
timation? The  whole  purpose  of  the  efforts  of  the  Col- 
gate Company  as  set  out  in  the  indictment  was  to  pre- 
vent competition  between  retail  vendors  of  Colgate 
products,  which  would  result  in  reduced  prices  to  the 
consumer.  That  purpose  being  an  unlawful  one,  any 
means  whatever  directed  to  that  end,  however  innocent  of 
themselves,  share  in  its  illegality.  If  that  is  not  the  law, 
it  is  because,  in  the  language  of  Mr.  Justice  McKenna 
(8auer  v.  New  York,  206  U.  S.  559,  27  S.  Ct.  686,  51 
U.  S.  (L.  Ed.)  1176)  there  is  "a  l^al  result  which  takes 
no  account  of  the  obviously  practical  result." 

Declaratory  Judgments. 

THE  state  of  Michigan  is  apparently  the  first  American 
^  jurisdiction  to  adopt  an  act  authorizing  judgments 
which  are  purely  declaratory  of  rights.  The  two  most  im- 
portant sections  of  the  statute  read  as  follows : 

Section  1.  No  action  or  proceeding  in  any  court  of  record 
shall  be  open  to  objection  on  the  ground  that  a  merely  declar- 
atory judgment,  decree  or  order  is  sought  thereby,  and  the 
court  may  make  binding  declarations  of  rights  whether  any  con- 


sequential relief  is  or  could  be  claimed,  or  not,  including  the 
determination,  at  the  instance  of  anyone  claiming  to  be  inter- 
ested under  a  deed,  will  or  written  instrument,  of  any  question 
of  construction  arising  under  the  instrument  and  a  declaration 
of  the  rijghts  of  the  parties  interested. 

Section  3.  Where  further  relief  based  upon  a  declaration  of 
rights  shall  become  necessary  or  proper  after  such  declaration 
has  been  made,  application  may  be  made  by  petition  to  any  court 
having  jurisdiction  to  grant  sudi  relief,  for  an  order  directed  to 
any  party  or  parties  whose  rights  have  been  determined  by  sudi 
declaration,  to  show  cause  why  such  further  relief  should  not  be 
granted  forthwith,  upon  such  reasonable  notice  as  shall  be  pre- 
scribed by  the  court  in  the  said  order. 

The  principle  of  the  act  is  one  approved  by  most  per- 
sons who  have  interested  themselves  in  the  reform  of  our 
system  of  judicature.  Disavowing  wholly  the  invidious 
intent  with  which  the  statement  is  often  made,  the  fact 
remains  that  we  are  ruled  almost  wholly  by  the  courts. 
Laws  and  contracts  are  effective  only  in  accordance  with 
the  judicial  interpretation  thereof,  which  may  vary  widely 
from  the  actual  intent  of  the  framer.  Any  procedure 
whereby  that  interpretation  can  be  obtained  before  rather 
than  after  the  fact  is  a  step  in  the  right  direction.  Some 
considerable  amendment  may  however  be  necessary  before 
the  act  is  brought  to  a  workable  basis.  The  validity  of  a 
statute  or  ordinance  is  pre-eminently  a  proper  subject  of 
a  declaratory  decree,  yet  it  is  doubtful  whether  the  Michi- 
gan act  includes  this  subject  matter.  It  might  have  been 
better  in  this  respect  to  have  followed  the  form  of  the  sug- 
gested law  given  in  Bulletin  XIII  (1913)  of  the  Ameri- 
can Judicature  Society.  Declaratory  jurisdiction  with 
respect  to  the  validity  and  construction  of  a  will  during 
the  life  of  the  testator  would  also  be  of  much  value,  but 
if  the  Michigan  act  permits  a  judgment  of  that  kind  it 
will  probably  be  held  invalid  under  the  decision  in  Lloyd 
V.  Wayne  Circuit  Judge,  56  Mich.  236,  23  N.  W.  28,  56 
Am.  Rep.  378.  But,  granted  a.  sound  basic  principle,  a 
reform  will  eventually  overcome  initial  obstacles  and  cast 
off  early  crudities.  Therefore  a  recognition  of  the  proba- 
bility that  the  act  under  consideration  may  be  largely  In- 
effective does  not  detract  from  the  fact  that  a  step  has 
been  taken  which  will  ultimately  work  out  a  distinct  re- 
form in  judicature.  ^ 


CONCURRENT  JURISDICTION. 

Section  2  of  the  eighteenth  amendment  to  the  Con- 
stitution of  the  United  States  provides  that  "the  Con- 
gress and  the  several  states  shall  have  concurrent  juris- 
diction to  enforce  this  article  by  appropriate  legislation-" 
This  provision  was  inserted  at  the  behest  of  those  mem- 
bers of  Congress  who  still  believe  in  the  antiquated  doc- 
trine of  state  rights,  a  kind  of  weak-kneed  and  belated  as- 
sertion of  state  self  respect.  Whether  it  was  intended 
as  the  proverbial  "joker"  or  merely  as  a  sop  to  those  who 
still  retained  some  modicum  of  belief  in  our  dual  form 
of  government  as  originally  planned,  we  caimot  say,  but 
that  it  is  destined  to  become  the  storm  center  of  a  mighty 
legal  battle  is  obvious  to  anyone  who  has  taken  the  trouble 
to  look  up  the  meaning  of  the  term  "concurrent  jurisdic- 
tion." Lawyers  are  familiar  with  two  phases  of  concur- 
rent jurisdiction — ^that  of  two  or  more  courts,  either  all 
state  or  federal  and  state,  to  enforce  a  law;  and  that  of 
states  and  municipalities  both  to  enact  and  to  enforce 
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laws.  The  meaning  of  the  term  when  used  in  connection 
with  either  of  these  conditions  is  generally  understood  and 
presents  little  difficulty,  but  until  the  adoption  of  the 
eighteenth  amendment  we  have  never  had  any  provision 
giving  Congress  and  the  states  concurrent  jurisdiction  to 
enact  laws  on  the  same  subject.  That  there  are  spheres 
within  which  it  is  lawful  for  the  states  to  enact  laws 
regulating  matters  over  which  Congress  has  the  power  to 
assume  exclusive  control  is  well  settled,  and  until  Congress 
sees  fit  to  exercise  its  power  the  state  laws  are  supreme. 
And  our  Supreme  Court  has  more  than  once  defined  the 
limits  of  state  and  federal  l^islation.  In  speaking  of 
the  power  of  a  state  to  enact  laws  regulating  interstate 
commerce,  the  court  in  Adarm  Express  Go.  v.  Croninger, 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S.  (C.  Ed.)  314,  44 
L.  E.  A.  (N.  S.)  257,  said:  "Until  Congress  has  legis- 
lated upon  the  subject,  the  liability  of  such  a  carrier,  exer- 
cising its  calling  within  a  particular  state,  although  en- 
gaged in  the  business  of  interstate  commerce,  for  loss  or 
damage  to  such  property,  may  be  regulated  by  the  law  of 
the  stata  Such  r^ulations  would  fall  within  that  large 
class  of  regulations  which  it  is  competent  for  a  state  to 
make  in  the  absence  of  legislation  by  Congress,  growing 
out  of  the  territorial  jurisdiction  of  the  state  over  such 
carriers  and  its  duty  and  power  to  saf ^uard  the  general 
public  against  acts  of  misfeasance  and  nonfeasance  com- 
mitted within  its  limits,  although  interstate  commerce 
may  be  indirectly  affected."  But  the  power  conferred  on 
Congress  and  the  states  by  the  eighteenth  amendment  is 
anomalous,  and  in  construing  this  section  little  help  is  de- 
rived from  cases  defining  the  term  "concurrent  jurisdic- 
tion" possessed  by  courts  or  by  states  and  municipalities. 
Concurrent  jurisdiction  conferred  on  courts  to  enforce 
a  fixed  UT  given  law  means  nothing  more  or  less  than  liti- 
gants have  a  choice  as  to  the  forum  to  which  they  will 
submit  their  grievances.  The  leading  general  priliciple  as 
to  concurrent  jurisdiction  of  courts  is  that  whichever  court 
of  those  having  such  jurisdi^^tion  first  acquires  possession 
of  a  cause  will  retain  it  throughout.  The  jurisdiction  once 
actually  acquired  becomes  exclusive  in  so  far  as  that  par- 
ticular action  is  concerned.  ^Construing  a  statute  confer- 
ring concurrent  jurisdiction  ( n  city  and  circuit  courts  the 
Supreme  Court  of  Illinois  has  said:  "Concurrent  juris- 
diction is  that  jurisdiction  exercised  by  different  courts  at 
the  same  time  over  the  same  subject  matter  and  within 
the  same  territory,  and  wliorein  litigants  may,  in  the 
first  instance,  resort  to  either  court  indifferently.  (See 
Bouvier's  Law  Die.  'Jurisdiction';  Kapalje  &  Lawrence, 
same  title.)  Hence,  concurrent  jurisdiction  with  the  cir- 
cuit court  as  here  used,  means  equal  power  and  authority 
to  hear  and  determine  all  civil  and  criminal  causes,  trea- 
son and  murder  excepted,  the  subject  matter  of  which 
arises  within  the  prescribed  territorial  limits  of  the  city." 
Hercules  Iron  Works  v.  Elgin,  etc.,  B.  Co.,  141  111.  491, 
30  N".  E.  1050.  The  reason  for  the  rule  giving  the  court 
which  first  acquires  jurisdiction  exclusive  control  over  the 
cause  is  apparent.  In  the  interest  of  the  public,  citizens 
should  not  be  subjected  to  a  multiplicity  of  suits.  Reason- 
ing by  analogy  the  argument  has  been  advanced  that  in 
enforcing  the  eighteenth  amendment  the  law  first  enacted, 
whether  by  Congress  or  a  state,  would  control.  However, 
it  is  manifest  that  such  a  proposition  will  not  stand  close 
scrutiny.  Those  who  assert  such  a  doctrine  overlook  the 
fact  that  in  the  case  of  concurrent  jurisdiction  of  courts 
the  power  conferred  is  to  enforce  an  established  law  while 


the  power  conferred  by  the  amendment  in  question  is  to 
enact  laws.  Nor  does  the  rule  that  Congress  may  super- 
sede the  laws  of  the  states  affecting  matters  over  whidi  it 
can  assume  exclusive  jurisdiction  apply.  By  the  very 
terms  of  the  amendment  Congress  is  forbidden  to  assume 
exclusive  jurisdiction;  concurrent  or  equal  power  is  ex- 
pressly reserved  to  the  states.  That  concurreait  jurisdic- 
tion to  enforce^a  law  is  not  the  same  thing  as  concurrent 
jurisdiction  to  enact  a  law  is  self  evident,  and  cases  con- 
struing statutes  conferring  concurrent  jurisdiction  on 
courts  are  not  applicable  in  determining  the  meaning  of 
the  term  as  used  in  the  prohibition  amendment 

Nearer  akin  to  the  question  at  issue  is  the  concurrent 
jurisdiction  possessed  by  states  and  municipalities  both  to 
enact  and  to  enforce  laws.  As  a  rule  municipalities  are 
vested  by  law  with  the  power  to  enact  ordinances  covering 
a  wide  variety  of  subjects.  But  the  sovereign  power  which 
created  it  (the  state),  and  gave  it  its  power,  may  alter  or 
dissolve  it  at  pleasure  and  control  its  conduct  in  all  public 
matters  as  it  may  see  fit.  Consequently  a  state  statute  will 
override  a  municipal  ordinance  in  conflict  with  it  In 
such  cases  the  superior  jurisdiction  will  prevail  to  the 
exclusion  of  the  inferior.  This  relation  between  states  and 
mimicipalities  has  been  cited  as  authority  for  the  state- 
ment that  laws  enforcing  the  eighteenth  amendment  must 
give  way  to  the  acts  of  Congress  when  in  conflict  therewith, 
but  a  moment's  thought  will  show  that  the  cases  are  by  no 
means  parallel.  The  municipality  is  a  creature  of  the 
state,  exercising  only  those  powers  delegated  to  it  by  the 
state  and  subject  always  to  the  control  of  the  state.  But 
the  most  ardent  partisan  could  not  contend  that  the  state 
was  a  creature  of  the  national  government.  As  said  in 
Lowenstein  v.  Evans,  69  Fed.  908 :  "The  state  is  a  sover- 
eign having  no  derivative  powers,  exercising  its  sover- 
eignty by  divine  right  The  state  gets  none  of  its  powers 
from  the  general  government  It  has  bound  itself  by  com- 
pact with  the  other  sovereign  states  not  to  exercise  certain 
of  its  sovereign  rights,  and  has  conceded  these  to  the 
Union,  but  in  every  other  respect  it  retains  all  its  sover- 
eignty which  existed  anterior  to  and  independent  of  the 
Union."  Within  its  sphere  the  sovereignty  of  a  state  is 
of  as  high  dignity  as  that  of  the  nation.  In  exercising  the 
powers  belonging  to  each  they  act  as  equals.  The  United 
States  and  a  state  being  distinct  governments,  sovereign 
and  supreme  within  their  respective  spheres,  and  both  alike 
being  controlled  by  the  Federal  Constitution,  it  follows 
that  the  power  of  neither  can  be  extended  or  curtailed  by 
the  other.  The  Federal  Constitution  says  that  Congress 
and  the  several  states  shall  have  concurrent  jurisdiction 
to  enforce  the  amendment  by  appropriate  legislation. 
Plainer  language  could  not  have  been  used.  To  hold  that 
a  state  could  not  enact  a  law  enforcing  the  amendment 
which  was  in  conflict  with  an  act  of  Congress  would  cer- 
tainly seem  to  deprive  the  state  of  its  "concurrent  juris- 
diction to  enforce  the  article  by  appropriate  legislation." 

As  has  been  pointed  out,  the  meaning  of  the  term  con- 
current jurisdiction  when  used  in  connection  with  the 
jurisdiction  of  courts  to  enforce  a  law  or  the  jurisdiction 
of  states  and  municipalities,  is  not  applicable  to  two  equal 
sovereigns  empowered  to  enact  laws  on  the  same  subject 
If  as  said  in  State  v.  Sinnott,  89  Me.  41,  35  Atl.  1007, 
"concurrent  jurisdiction  means  equal  jurisdiction"  Con- 
gress cannot  by  the  passage  of  an  act  enforcing  the  amend- 
ment deprive  the  states  of  the  power  conferred  on  tiiem  to 
enact  appropriate  legislation  on  the  same  subject    While 
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the  authorities  in  point  are  few  they  are  clear  and  forcible. 
The  question  as  to  what  is  meant  by  concurrent  jurisdic- 
tion of  two  equal  sovereigns  has  arisen  chiefly  in  cases 
dealing  with  the  power  of  states  over  waters  forming  their 
boundaries.  In  the  case  of  In  re  Mattson,  69  Fed.  535, 
the  term  "concurrent  jurisdiction"  aa  applied  to  two  states 
was  defined  as  follows:  "The  word  ^concurrent/  in  its 
l^al  and  generally  accepted  definition,  means  acting  in 
conjunction,  and  when  applied  to  the  jurisdiction  of 
Or^on  to  enact  penal  laws  for  the  Columbia  river  it  can 
only  mean  the  power  to  enact  such  criminal  statutes  as 
are  agreed  to  or  acquiesced  in  by  the  state  of  Washing- 
ton, or  as  are  already  in  force  within  its  jurisdiction.^' 
This  definition  was  adopted  by  the  court  in  Ex  p.  Des- 
jeiro,  152  Fed,  1004,  wherein  it  was  held  that  an  act  of 
the  Oregon  legislature  prohibiting  aliens  from  fishing  in 
the  Columbia  river  was  void,  as  it  had  not  been  concurred 
in  by  the  state  of  Washington.  Fortunately  this  question 
has  been  passed  on  by  the  Supreme  Court,  and  it  is  difii- 
cult  to  see  how  the  decision  of  that  court  can  be  gotten 
around.  In  Nielsen  v.  Oregon,  212  U.  S.  315,  29  S.  Ct. 
383,  53  U.  S.  (L.  Ed.)  528,  the  Supreme  Court  over- 
ruling the  Oregon  court  lays  down  the  rule  that  where 
two  states  have  concurrent  jurisdiction  a  person  cannot  be 
punished  under  the  law  of  one  state  for  an  act  permitted 
by  the  laws  of  the  other.  In  this  case  Mr.  Justice  Brewer 
stated  the  rule  as  follows:  "Undoubtedly  one  purpose, 
perhaps  the  primary  purpose,  in  the  grant  of  concurrent 
jurisdiction  was  to  avoid  any  nice  question  as  to  whether 
a  criminal  act  sought  to  be  prosecuted  was  committed  on 
one  side  or  the  other  of  the  exact  boundary  in  the  channel, 
that  boundary  sometimes  changing  by  reason  of  the  shift- 
ing of  the  channel.  Where  an  act  is  malum  in  se  pro- 
hibited and  pimishable  by  the  laws  of  both  states,  the  one 
first  acquiring  jurisdiction  of  the  person  may  prosecute  the 
oflFense,  and  its  judgment  is  a  finality  in  both  states,  so 
that  one  convicted  or  acquitted  in  the  courts  of  the  one 
state  cannot  be  prosecuted  for  an  offense  milium  in  se,  but 
for  one  simply  malum  prohibitum.  Doubtless  the  same 
rule  would  apply  if  the  act  was  prohibited  by  each  state 
sepaiBtely.  But  where  aa  here  the  act  is  prohibited  by  one 
state  and  in  terms  authorized  by  the  other,  can  the  one 
state  which  prohibits  prosecute  and  punish  for  the  act 
done  within  the  territorial  limits  of  the  other  ?  Obviously, 
the  grant  of  concurrent  jurisdiction  may  bring  up  from 
time  to  time  many  and  some  curious  and  difficult  questions, 
80  we  properly  confine  ourselves  to  the  precise  question 
presented.  The  plaintiff  in  error  was  within  the  limits 
of  the  state  of  Washington,  doing  an  act  which  that  state 
in  terms  authorized  and  gave  him  a  license  to  do.  Can 
the  state  of  Oregon,  by  virtue  of  its  concurrent  jurisdic- 
tion, disregard  that  authority,  practically  override  the 
legislation  of  Washington,  and  punish  a  man  for  doing 
within  the  territorial  limits  of  Washington  an  act  which 
that  state  had  specially  authorized  him  to  do  ?  We  are  of 
opinion  that  it  cannot.  It  is  not  at  all  impossible  that  in 
some  instances  the  interests  of  the  two  states  may  be  differ- 
ent Certainly,  as  appears  in  the  present  case,  the  opinion 
of  the  l^slatures  of  the  two  states  is  different,  and  the 
one  state  cannot  enforce  its  opinion  against  that  of  the 
other,  at  least  as  to  an  act  done  within  the  limits  of  that 
other  state."  This  decision  would  seem  to  be  on  all  fours 
with  the  enforcement  of  the  prohibition  amendment,  and 
unless  it  is  overruled  should  serve  as  a  check  on  Congress, 
though  the  majority  do  not  seem  inclined  to  heed  it.    In 


the  minority  report  on  the  enforcement  bill,  however,  the 
position  is  taken  that  any  enforcement  measures  must  be 
concurred  in  by  the  states.  This  minority  stated  its  posi- 
tion as  follows : 

"We  cannot  eliminate  from  the  Constitution  that  con- 
current power  to  enforce  its  provisions  which  was  given 
to  both  Congress  and  the  several  states.  No  law  would 
be  passed  in  pursuance  to  the  Constitution  which  failed  to 
observe  this  provision.  Joint  or  concurrent  legislation 
is  necessary  for  the  enactment  of  proper  enforcement 
legislation." 

If  we  eliminate  the  meaning  of  the  term  "concurrent 
jurisdiction"  when  applied  to  two  or  more  courts  or  exer- 
cised by  state  and  municipality,  and  it  is  hard  to  see  how 
such  cases  can  be  applied  to  the  concurrent  jurisdiction  of 
two  equal  sovereigns  to  enact  laws,  we  find  ourselves  con- 
fronted with  the  Oregon- Washington  case.  And  while 
Congress  may  enact  laws  r^ardless  of  precedent,  the  court 
will  have  to  indulge  in  some  weird  judicial  gymnastics  to 
get  by  that  case. 

MiNOB  Bronauoh. 


LEGISLATION  TO  PREVENT  THEFT  OF  AUTOMOBILES 

The  same  conditions  which  once  made  the  horse  thief 
the  bane  of  the  western  frontier  have  now  brought 
into  prominence  his  successor  the  automobile  thief.  The 
extent  to  which  this  kind  of  larceny  is  being  carried  is 
appalling — many  thousands  of  cars  being  stolen  every 
year  according  to  the  best  statistics  obtainabla  Every 
magazine  devoted  to  the  automobile  trade  contains  adver- 
tisements of  locks,  chains  or  other  devices  designed  to 
prevent  theft.  But  however  effective  such  appliances  may 
be  as  to  mischievous  boys,  they  have  little  effect  on ' 
the  professional  auto  thief,  who  is  ordinarily  a  skilled 
mechanic.  The  sight  of  a  man  working  on  a  car  at  the 
side  of  the  street  is  too  common  to  excite  even  passing 
notice,  and  the  thief  may  smash  the  lock  or  hack  saw  the 
chain  at  his  leisure.  If  the'  lock  is  proof  against  his  skill, 
he  needs  but  hitch  on  another  car  and  tow  away  the  se- 
curely locked  auto,  and  the  passerby  will  see  only,  the 
familiar  incident  of  a  garage  mechanic  rendering  first 
aid  to  the  injured.  The  nefanous  industry  is  increasing 
rapidly.  It  is  said  that  in  1918  the  auto  theft  squad  of 
the  Detroit,  police  force  was  increased  from  four  to 
twenty  men,  yet  in  that  year  over  2500  cars  were  stolen 
in  that  city.  An  illustration  of  the  methods  of  the  auto 
thief  is  found  in  the  recent  case  of  State  v.  Monroe 
(Minn.),  172  N".  W.  313,  wherein  it  appeared  that  the 
accused  was  ostensibly  in  the  restaurant  business  in 
Minneapolis,  Minn.,  but  maintained  a  garage  in  charge  of 
an  accomplice  where  stolen  cars  were  refitted,  the  manu- 
facturer's numbers  erased,  other  numbers  substituted  and 
the  car  sold. 

In  consequence  not  only  the  police  authorities  but  the 
various  legislatures  are  seriously  concerned  over  the  prob- 
lem. The  ease  and  speed  with  which  an  automobile  will 
transport  itself  and  its  thief  to  parts  unknown  make  the 
prevention  of  the  theft  a  practical  impossibility.  The 
vulnerable  point  is  the  subsequent  identification  and-  re- 
covery of  the  car,  which  saves  the  victim  from  loss  and 
often  leads  to  the  detection  of  the  thief.  If  possession  of 
a  stolen  car  is  rendered  so  dangerous  that  none  will  pur- 
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chase  without  the  showing  of  a  title  in  the  seller,  the  incen- 
tive for  professional  crime  is  destroyed.  To  this  object  the 
recent  legislation  seems  to  be  addressed.  The  Illinois  act 
passed  in  1917  provides  as  follows:  ^'Any  person  having 
in  his  or  her  possession  any  motor  bicycle  or  motor  vehicle 
from  which  the  manufacturer's  serial  number,  or  any 
other  manufacturers'  trade  or  distinguishing  number  or 
identification  mark,  has  been  removed,  defaced,  covered  or 
destroyed  for  the  purpose  of  concealing  or  destroying  the 
identity  of  such  motor  bicycle  or  motor  vehicle  shall  be 
liable  to  a  fine  of  not  more  than  two  hundred  dollars 
($200.00)  or  imprisonment  in  the  county  jail  for  a  period 
not  to  exceed  six  (6)  months,  or  both."  The  validity  of 
that  act  was  sustained  in  People  v.  Fenvow,  286  111.  627, 
122  N.  E.  155,  the  court  saying:  "It  is  agreed  that  the 
section  was  enacted  in  the  exercise  of  the  police  power, 
which  may  be  exercised  in  the  passage  of  laws  for  the 
protection  of  the  public  and  the  general  welfare.  The 
purpose  of  the  act  is  to  prevent  the  defacing,  covering,  or 
destruction  of  the  manufacturer's  serial  number  or  dis- 
tinguishing mark,  so  as  to  preserve  the  identity  of  motor 
vehicles  and  thereby  protect  the  public  against  violations 
of  law.  The  motor  vehicle  has  become  the  most  common 
and  efficient  agency  for  the  commission  of  crime  and  the 
chief  instrumentality  employed  by  criminals  to  avoid  de- 
tection and  escape  punishment,  and  one  of  the  methods 
employed  is  to  destroy  the  evidence  of  identity.  Motor 
vehicles  have  also  become  very  frequent  subjects  of  lar- 
ceny, and  the  removal  or  change  of  the  serial  number  is 
a  convenient  method  of  preventing  identification  and  re- 
covery. One  conmiitting  a  crime,  even  the  most  serious, 
and  escaping  in  an  automobile,  would  be  more  difficult 
of  apprcJiension  if  the  serial  ntunber  or  identification 
mai*k  fifhould  be  removed.  The  section  is  a  legitimate  and 
proper  exercise  of  the  police  power." 

A  recent  New  Jersey  act  goes  a  step  further.  Section 
3  of  the  law  reads:  "No  motor  vehicle  shall  be  sold  or 
purchased  unless  it  contains  the  manufacturer's  number, 
nor  shall  there  be  a  sale  or  purchase  of  a  motor  vehicle 
containing  an  obliterated,  eraaed  or  mutilated  manufac- 
turer's number,"  Section  \  reqmres:  "In  all  sales  or 
purchases  of  a  motor  vehicle  directly  from  the  manufac- 
turer or  through  an  agent  or  agency  of  such  manufacturer, 
there  shall  be  issued  to  the  mirchaser  a  manufacturer's  bill 
of  sale,  which  bill  of  sale  slfttl  contain  the  manufacturer's 
number  on  the  engine  or  motor  of  the  motor  vehicle  so 
sold."  Section  5  provides:  "In  all  other  sales  or  pur- 
chases of  motor  vehicles  the  original  bill  of  sale  shall  be 
assigned  by  the  seller  to  the  purchaser  by  an  assignment 
witnessed  by  two  persons  and  acknowledged  by  the  seller 
before  a  notary  public  All  such  assignments  shall  at 
all  times  be  kept  and  attached  to  the  original  manufactur- 
er's bill  of  sale;  provided,  however,  that  in  the  event  the 
said  motor  vehicle  was  purchased  from  the  manufacturer 
or  his  agent  prior  to  the  going  into  effect  of  this  act,  then, 
instead  of  assigning  the  original  bill  of  sale  and  attach- 
ing such  assignment  to  said  original  bill,  the  seller  shall 
execute  a  new  bill  of  sale  witnessed  by  two  persons,  and 
acknowledged  before  a  notary  public." 

A  plan  yet  more  elaborate  is  propounded  by  the  Auto- 
mobile Abstract  and  Title  Company  of  Detroit  and  is  ex- 
plained at  length  by  Mr.  Chas.  E.  George,  the  general 
counsel  of  that  company,  in  a  recent  issue  of  the  Latoyer 
and  Banker.  The  measure  proposed  by  that  company  is, 
omitting  the  penal  provisions,  as  follows:     "Section  1. 


It  shall  be  the  duty  of  every  owner  of  a  motor  vehicle, 
except  tractor  engines,  who  hereinafter  sells  or  acquires 
an  interest  therein  to  reduce  the  terms  of  such  contract 
relative  thereto  to  writing,  and  to  cause  the  same  to  be 
recorded  in  the  office  of  the  Secretary  of  State,  or  in  the 
Department  assigned  for  the  licensing  of  automobiles 
at  .  .  .  within  three  days  following  the  date  of  the  execu- 
tion of  such  contract,  together  with  a  statement  in  form 
prescribed  by  such  License  Bureau  or  Secretary  of  State, 
duly  executed  before  a  notaty  public,  or  court  official, 
which  contract  shall  state  that  the  vendor  has  signed  the 
same,  and  is  personally  known  to  such  o;fficial,  and  that 
the  signature  thereto  is  the  true  signature  of  such  vendor — 
or  in  lieu  of  such  contract  or  recordation,  it  shall  be  the 
duty  of  such  person  selling  or  purchasing  such  motor 
vehicle  to  procure  an  abstract  of  title  and  a  certificate  of 
ownership  from  an  automobile  abstract  and  title  com- 
pany, duly  authorized  to  do  business,  certifying  that  the 
vendor  has  such  ownership  and  title  to  such  motor  vehicle 
as  he  purports  to  sell,  convey  or  own.  Such  certificate 
is  hereinafter  referred  to  as  a  ^Motor  Vehicle  Certificate 
of  Titla'  Section  2.  No  person  shall  hereinafter  operate, 
or  have  the  custody  or  possession  of  any  motor  vehicle 
unless  he  has  upon  his  person  or  in  said  car  convenient 
for  inspection  by  any  constable,  police  or  other  officer,  a 
Motor  Vehicle  Certificate  of  Title,  or  a  certified  copy  of 
such  recorded  contract  of  sale  bearing  the  attest  of  said 
License  Bureau  or  Secretary  of  Stata"  The  enactment 
of  this  bill  as  a  uniform  measure  will  be  sought  and  it  is 
now  under  consideration  by  the  legislatures  of  several 
states.  Of  the  abstracts  to  be  furnished  by  the  company 
Mr.  George  says :  "This  company,  at  but  very  small  cost, 
will  assume  liability  by  guaranteeing  title  to  the  full 
amount  of  the  purchase  price  of  the  car  through  the  ab- 
stract they  issue.  This  abstract  can  no  more  be  imitated 
or  forged  than  can  a  thousand-dollar  bill.  It  is  in  itself 
an  absolute  assurance  which  the  owner  of  a  car  may  rely 
upon.  This  abstract  will  eliminate  the  use  of  automobiles 
for  the  carrying  of  liquor,  hold-ups  and  bank  robberies. 
It  will  forever  stop  the  giving  out  of  automobile  license 
plates  for  cars  roistered  in  foreign  territory.  It  will  be 
an  aid  to  the  insurance  companies,  preventing  the  auto- 
mobile thief  or  dishonest  policy  holder  from  making 
fraudulent  claims.  It  will  reduce  to  a  minimum  cost  in- 
surance against  theft  upon  the  part  of  all  automobile  in- 
surance companies.  It  will  save  sufficient  to  the  state  to 
pay  the  interest  on  good  road  bonds.  It  will  reduce  by 
fully  75  per  cent  the  expense  of  maintaining  the  State 
Automobile  License  Department,  and  it  will  add  100  per 
cent  to  the  efficiency  of  that  department.  It  will  save  to 
the  Motor  Vehicle  Department  of  each  state  tens  of  thou- 
sands of  dollars  yearly  in  compelling  car  owners  to  regis- 
ter, in  preventing  a  person  taking  out  one  license  and 
using  it  for  the  operation  of  two,  three  or  half  a  dozen 
cars.  It  will  prevent  the  repainting  of  last  year's  license 
plates,  and  the  application  for  lost  license  plates,  which 
are  furnished  at  a  minimum  cost,  which  in  turn  may 
be  used  oji  cars  not  carrying  a  licensa" 

Each  of  these  measures  is  addressed  to  the  same  object, 
to  make  possible  the  identification  of  a  stolen  car.  It 
would  seem  that  the  same  result  might  be  reached  more 
simply  by  a  slight  adaptation  of  existing  laws.  In  prac- 
tically every  state  registration  or  licensing  is  required  and 
a  card  is  issued  by  a  public  officer  showing  the  description 
of  the  car,  including  the  manufacturer's  serial  number, 
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the  name  of  the  owner  and  the  license  number  assigned  to 
the  car  for  the  current  year.     It  would  seem  that  from 
this   provision   adequate  legislation  may   be   developed. 
There  is  only  one  loophole  in  the  identification  afforded 
by  these  acts.     The  expert  thief  can  readily  substitute 
new  serial  numbers,  and  then  take  out  a  new  license,  stat- 
ing that  the  car  was  purchased  in  another  state  in  order 
to  explain  the  absence  of  a  previous  licensing  of  that 
ear.     This  done,  the  purchaser  of  the  stolen  car  is  in  a 
position  to  defy  detection.    This  possibility  may  however 
be  excluded  in  a  manner  which  seems  to  offer  some  ad- 
vantages over  any  of  the  other  proposed  remedies  which 
have  been  referred  to.     Each  person  roistering  a  car 
should  be  compelled  to  make  a  showing  of  his  title.     If 
it  is  a  new  car  a  bill  of  sale  from  the  manufacturer  should 
be  required,  while  if  a  used  car  is  registered,  a  showing 
of  the  previous  registration,  no  matter  in  what  state,  and 
dear  proof  of  title  from  the  last  roistered  owner  should 
be   made   imperative.      That   proof   should   include   an 
official  certificate  of  the  previous  registration  if  it  was  in 
another  state,  a  bill  of  sale  from  the  previous  registered 
owner  and  satisfactory  proof  of  the  identity  of  the  per- 
son executing  it    Of  course  the  annual  renewal  of  regis- 
tration by  a  person  who  has.  once  restored  his  car  and 
proof  of  title  would  be  a  mere  formality.    A  certificate  of 
registration  issued  with  the  precautions  suggested  would 
furnish  an  absolute  identification,  far  more  difficult  of 
falsification  than  the  bill  of  sale  provided  by  the  New 
Jersey  act.    It  seems  in  no  way  inferior  to  the  abstract 
propc^ed  by  the  Detroit  Company  and  has  the  advantage 
of  resting  wholly  on  official  certification  and  not  requir- 
ing the  intervention  of  a  private  company  operating  for 
its  own  profit.    In  addition,  it  embodies  one  advantage  not 
found  in  any  other  plan  thus  far  suggested.    No  matter 
how  complete  and  certain  may  be  the  evidence  of  identifi- 
cation required  it  is  a  practical  impossibility  in  any  large 
city  to  hold  up  every  car  owner  and  make  him  exhibit  it. 
The  most  that  can  be  done  is  to  imitate  the  practice  of  the 
motor   boat  inspectors   and  make  occasional  visitations 
which  will  detect  such  violators  of  the  law  as  happen  to  be 
running  at  that  time  and  placa    But  if  evidence  of  title 
must  be  adduced  at  the  registration  of  the  car,  the  posses- 
sion of  license  number  plates  is  visible  evidence  that  such 
proof  has  been  made,  and  even  if  by  some  substitution  of 
plateB  a  stolen  car  was  operated  for  the  rest  of  the  cur- 
rent season,  the  next  r^stration  would  inevitably  bring 
detection.     Moreover,  the  description  of  all  stolen  cars 
should  be  restored  with  the  licensing  officer.     In  view 
of  the  great  value  of  the  automobile  property  annually 
stolen  it  would  be  well  worth  while  to  maintain  in  con- 
nection with  that  office  a  staff  of  detectives  to  make  per- 
sonal inquiry  as  to  the  antecedents  of  every  car  registered 
which  changed  hands  during  the  previous  year.    Imagine 
for  the  purpose  of  .a  test,  the  most  difficult  possible  case, 
a  Ford  car  stolen  in  New  York  city,   repainted,   the 
maker's  niraiber  obliterated  and  a  new  one  substituted, 
and  the  car  sold  to  a  suburbanite  in  New  Jersey.     The 
purchaser  could  not  use  it  until  he  secured  number  plates, 
and  to  obtain  these  he  would  have  to  show  the  previous 
registration  of  the  car.     This  the  change  in  the  serial 
number  would  make  impossibla     Even  if  a  set  of  num- 
ber plates  of  another  state  was  in  some  manner  obtained 
and  attached  to  the  car  before  sale  the  purchaser's  dilemma 
would  only  be  postponed  to  the  end  of  the  current  year. 
Detection  would  not  be  dependent  on  the  chance  that  some 


day  a  police  officer  might  demand  the  exhibition  of  a  bill 
of  sale  or  abstract  of  title;  the  car  could  not  be  run  for 
an  hour  without  advertising  to  all  beholders  that  it  was 
illicitly  operated. 

Wiliiout  attempting  to  formulate  a  bill,  the  proposed 
law  may  be  summarized  as  follows:  1.  Requirement  of 
annual  registration  and  display  of  number  plates  as  evi- 
dence thereof  (now  universally  required).  2.  Factory  bill 
of  sale  to  accompany  every  application  for  r^stration  of 
a  new  car.  3.  Certified  copy  of  previous  registration  and 
full  proof  of  title  from  previous  registrated  owner  to  ac- 
company every  application  for  registration  of  a  used  car 
not  previously  restored  in  the  same  jurisdiction  by  the 
same  person.  4.  Provision  for  a  systematic  record  in  the 
office  of  the  restoring  officer  of  all  complaints  of  stolen 
automobiles.  5.  Provision  for  a  staff  of  inspectors  to  in- 
vestigate all  suspicious  cases  disclosed  by  applications  for 
r^istration- 

Of  course  to  secure  the  fullest  possible  efficiency  of  any 
plan  of  identifying  stolen  properly  of  a  nature  so  fugitive 
as  the  automobile,  there  must  be  r^ulations  of  a  sub- 
stantially uniform  character  in  all  the  jurisdictions.  To 
bring  about  that  uniformity  speedily  the  measure  adopted 
should  involve  the  least  possible  departure  from  existing 
conditions,  and  the  law  here  outlined,  which  involves 
merely  the  addition  to  existing  laws  of  some  provision 
as  to  the  showing  prerequisite  to  the  grant  of  a  license, 
seems  to  reach  the  acme  of  simplicity.  Throwing  on  the 
possessor  of  an  automobile  the  burden  of  showing  that  he 
is  the  rightful  owner  before  he  can  obtain  a  license  to  use 
it,  the  law  would  be  practically  self  enforcing. 

With  the  exception  of  the  provision  for  requiring  a 
showing  of  the  registration  of  used  cars  in.  other  states, 
it  is  probable  that  every  provision  in  the  proposed  act  is 
in  force  in  some  one  or  more  states,  but  it  is  belieyed  that 
m  no  state  have  all  the  suggested  provisions  been  enacted. 
The  state  most  closely  approximating  thereto  is  New 
York  which  by  an  act  of  May,  1919;  has  made  it  unlaw- 
ful to  transfer  or  receive  the  transfer  of  a  used  automobile 
unless  the  certificate  of  r^istration  is  produced  and  de- 
livered to  the  vendee.  Thia  excellent  provision  is  how- 
ever deficient  in  that  it  fails  to  require  the  certificate  so 
surrendered  to  be  sent  to  the  secretary  of  state  as  a  con- 
dition precedent  to  a  new  r^istration  and  therefore  does 
not  preclude  the  transfer  of^a  stolen  car  if  buyer  and 
seller  are  in  collusion.  But  since  state  lines  are  quickly 
crossed  by  the  possessor  of  a  stolftn  automobile  and  since 
uniform  l^slation  is  essential  to  the  full  protection  of 
car  owners  in  any  state,  the  effort  of  the  writer  has  been 
to  devise  a  form  of  legislation  whose  simplicity  and  cor- 
respondence to  the  existing  legislative  policy  of  the  states 
will  facilitate  its  general  adoption. 

There  are  in  the  United  States  many  thousands  of 
automobiles  whose  purchase  involved  saving  and  sacrifice, 
whose  purchase  was  justified  by  the  fact  that  each  car  rep- 
resented years  of  hcidthful  recreation  for  the  owner  and 
his  family.  From  the  peculiar  facility  with  which  the 
crime  of  automobile  stealing  may  be  committed  and  the 
peculiar  social  injury  it  inflicts,  the  crime  is  one  which  de- 
serves more  legislative  and  police  attention  than  it  has 
thus  far  received.  A  tenth  of  the  zeal  and  acumen  which 
have  been  devoted  to  the  enactment  and  enforcement  of 
sumptuary  legislation  would  have  put  an  end  to  this  seri- 
ous and  increasing  offensa 

.    :    .-  W.  A.  S. 
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THE  LEAGUE  OF  NATIONS  AND  SECRET  DIPLOMACY. 

The  question  must  arise,  What  will  be  the  probable  effect  of 
the  provisions  of  the  Covenant  of  the  League  of  Nations  on 
secret  treaties  and  the  system  of  secret  diplomacy  V    Under  the 
provisions  of  arts.  11,  18,  19,  and  20,  treaties  must  be  public, 
must  be  liable  to  reconsideration  at  the  instance  of  the  assembly, 
and  must  be  consonant  with  the  terms  of  the  Covenant.    No  pro- 
vision, so  far  as  we  are  aware,  is  made  in  the  Covenant  for 
securing  that  the  nations  at  large,  as  distinct  from  the  body  in 
which  the  treaty-making  power  is  vested— in  this  country  the 
King  acting  on  the  advice  of  his  Ministers— shall  have  knowl- 
edge of  treaties,  and  that  treaties  as  a  condition  precedent  to 
their  ratification  shall  have  the  approval  of  the  nations  affected 
thereby  as  distinct  from  the  bodies  in  whom  the  treaty-making 
power  is  vested.     So  far  as  the  letter  of  the  Covenant  is  con- 
cerned, the  old  system  of  secret  diplomacy  is  unimpaired.     That 
system  was  thus  described  by  Mr.  Bright  in  a  speech  at  Glas- 
gow in  1858:     "When  you  come  to  our  foreign  policy  you  are 
no  longer  free.    You  are  recommended  not  to  in'iuire.    If  you 
do,  you  are  told  you  cannot  understand  it.     You  are  snubbed; 
you  are  hustled  aside.    We  are  told  the  matter  is  too  deep  for 
common  understandings  like  ours;  that  there  is  a  great  mystery 
about  it.     We  have  what  is  called  diplomacy."     It  must,  how- 
ever, be  borne  in  mind  that  the  introduction  in  the  Covenant  of 
provisions  of  this  nature  would  undoubtedly  be  an  intei-vention 
in  the  internal  affairs  of  individual  states  as  members  of  the 
league,  and  as  such  a  violation  of  the  principle  of  national 
sovereignty  which  it  is  the  aim  of  the  covenant,  as  its  framers 
declare,   jealously   to   maintain   and   strengthen.      The   indirect 
effect  of  the  League  of  Nations  as  a  system  will,  however,  be 
undoubtedly  to  secure  that  all  treaties  entered  into,  by  the  very 
fact  of  their  being  public  and  being  subject  to  consideration  at 
the  instance  of  the  assembly,  and,  as  an  essential  condition,  con- 
sonant W^h  the  terms  of  the  Covenant,  must,  having  regard  to 
their  publicity  and  liability  to  revision,  be  strengthened  by  the 
approval  of  the  people  founded  on  a  full  knowledge  of  their  con- 
tents before  being  finally  concluded.    The  publicity  of  diplomacy 
and  the  sanction  of  the  people  as  a  condition  preliminary  to 
the  conclusion  of  a  treaty  no  doubt  does  not  extend  to  the  ar- 
rangements and  negotiations  which  are  the  preliminaries  to  a 
treaty.     It  cannot  be  reasonably  urged  that  the  knowledge  of 
such  negotiations  and  approval  thereof  by  the  peoples  of*  the 
negotiating  states  are  included  in  the  term  "open  agreements 
openly  arrived  at."     Sir  Edward   (Viscount)  Grey,  speaking  in 
the  House  of  Commons  on  the  12th  April,  1911,  pleaded  for 
secrecy  in  the  early  stages  as  distinct  from  the  final  stage  of 
treaty  arrangements.    "We  cannot,"  he  said,  "take  the  House  of 
Commons,  especially  at  the  early  stages  of  negotiations,  publicly 
into  our  confidence,  because  we  should  be  disclosing  to  the  world 
matters  which  concern  not  only  ourselves,  but  the  other  Powci*s 
with  whom  we  are  in  negotiation,  and  very  often  at  an  early 
stage  of  negotiations  to  make  a  premature  disclosure  would  re- 
sult in  the  other  Power  desiring  to  break  off  the  negotiations 
altogether."    Mr.  Lloyd  George,  in  his  exposition  of  the  foreign 
policy  of  the  Government  in  the  House  of  Commons  on  the  16th 
ult.,  when  he  was,  no  doubt,  well  acquainted  with  the  provisions, 
then,  of  course,  unpublished,  of  the  Covenant  of  the  League  of 
Nations,  in  respect  to  the  publicity  of  treaties,  maintained  and 
justified  the  observance  of  strict  secrecy  with  reference  to  the 
negotiations  and  discussions  preliminary  to  the  final  presenta- 
tion, first  to  Germany  and  then  to  the  world,  of  the  proposed 
treaty   of  peace.     "What  about  publicity  V"   asked  Mr.   Lloyd 
George.     "We  considered  that  question.     We  came  to  the  con- 


clusion, which  was  unanimous  and  quite  unhesitating,  that  to 
publish  these  terms  before  they  were  discussed  with  the  enemy 
would  be  a  first-class  blunder.    There  has  been  rather  silly  talk 
about  secrecy.     May  I  give  one  or  two  reasons  why  we  have 
come  to  the  conclusion  that  we  will  not  publish  the  terms  before 
they  were  discussed?    No  peace  terms,  no  measure  of  any  kind 
ever   devised   or   promulgated,    can   hope   to   satisfy    everyone. 
There  will  be  some  people  who  will  say  you  have  gone  too  far. 
There  will  be  others  who  will  say  you  have  not  gone  far  enough. 
There  will  be  probably  in  each  country  people  who  say  that  the 
interests  of  that  country  have  been  sacrificed  for  some  other 
country.    If  all  that  is  published,  who  will  benefit  by  itt    Nobody 
but  the  enemy."    Mr.  Lloyd  George,  however,  who  thus  strenu- 
ously opposed  publicity  before  the  presentation  of  the  police 
terms  to  the  enemy,  was  no  less  emphatic  in  his  estimate  of  the 
propriety,  and,  indeed,  the  necessity,  of  the  knowledge  and  ap- 
proval of  Parliament  as  representing  the  nation,  of  the  terms  of 
the  Peace  Treaty  before  its  final  condusion.    "I  know,"  he  said, 
"that  Parliament  can  repudiate  the  treaty  when  it  is  signed,  but 
it  will  be  difficult  to  do  that  once  British  signatures  are  attached 
to  it.     It  can  be  d^ne.     Parliament  can  do  it;  but  it  would  be 
more  difficult.    Before  anyone  goes  there  [to  Paris  as  the  repre- 
sentative of  Great  Britain],  Parliament  must  feel,  or,  at  any  rate, 
know,  that  whoever  is  there  will  carry  out  his  pledges  to  the 
utmost  of  his  power  and  his  gifts."     Mr.  Lloyd  George's  pro- 
nouncement was  an  admission,  albeit  unconscious,  that  hence- 
forth the  discretion  of  the  executive  in  foreign  affairs,  hitherto 
unlimited,  will  be  confined  within  narrow  boimds,  while  the  pro- 
visions of  the  Covenant  of  the  League  of  Nations  as  to  treaties, 
while  not  trenching  in  letter  or  in  spirit  on  the  internal  affairs 
of  this  country  or  any  other  member  of  the  league,  will,  having 
regard  to  the  strong  dislike  in  this  country  of  the  system  of 
secret  diplomacy  render  inevitable  the  presentation  to  Parliament 
for  its  information  and  approval  of  all  treaties  before  being 
formally  concluded.    Mr.  Bagehot  nearly  half  a  century  ago  ad- 
vocated the  course  which  is  now  likely  to  be  adopted  owing  to 
the  force  of  constitutional  development,  the  trend  of  public  opin- 
ion in  this  country,  and  the  making  of  the  sjrstcm  of  the  League 
of  Nations.     "If  we  require,"  Mr.  Bagehot  said,  "that  in  some 
form  the  assent  of  Parliament  shall  be  given  to  treaties,  we 
should  have  a  real  discussion  prior  to  the  making  of  such  treaties. 
.  .  .  We  should  have  the  reasons  for  the  treaty  plainly  stated 
and  the  reasons  against  it.  .  .  .  We  should  have  a  manlier  and 
plainer  way  of  dealing  with  foreign  policy  if  Ministers  were 
obliged  to  explain  their  foreign  contracts  before  they  were  valid, 
just  as  they  have  to  explain  their  domestic  proposals  before  they 
become  laws."     The  views   thus  enunciated   have   received   re- 
markable confirmation  from  an  incident  which  took  place  after 
this   ai-ticle   had   been  thus  far  written.     Mr.   Bonar   Law   as 
Leader  of  the  House  of  Commons  was  asked  on  the  20th  inst. 
as  to  whether  the  position  of  the  House  of  Commons,  so  far  as 
any  control  over  the  Peace  Treaty  is  concerned,  is  that  when  it 
comes  forward  for  ratification  the  House  must  "take  it  or  leave 
it  without  any  power  of  amendment."     He  replied:  "That,  in 
my  opinion,  exactly  represents  the  position,  and  I  do  not  see 
in  what  other  way  any  treaty  could  ever  be  arranged."     The 
extent  of  the  control  of  Parliament  over  the  Peace  Treaty  thus 
enunciated  by  Mr.  Bonar  Law  was  stated  in  terms  practically 
identical,  to  which  reference  has  been  made,  by  Mr.  Lloyd  Geoi^e 
in  the  House  pf  Commons  on  the  16th  ult. :    "I  know  that  Parlia- 
ment can  repudiate  the  treaty  when  it  is  signed."    In  the  cir- 
cumstances which  will  attend  the  conclusion  of  the  Peace  Treaty, 
"the  all  but  unlimited  discretion  of  the  executive  in  foreign 
affairs,"  to  use  the  words  of  Viscount  Bryce,  has  disappeared, 
and  the  working  of  the  League  of  Nations  will,  as  we  have  shown, 
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render  the  conclusion  of  any  treaty  by  this  country  without  the 
knowledge  and  approval  of  Parliament  impracticable.  The  posi- 
tion thus  aiTived  at  realizes  the  desire  embodied  in  a  resolution 
which  on  the  19th  March,  1886,  was  all  but  carried  in  the  House 
of  Commons — it  was  defeated  by  four  votes  only — declaring  that 
all  treaties  should  be  laid  before  Parliament  before  being  finally 
concluded.  The  fact  that  Parliament  has  now  been  placed 
virtually  in  control  of  foreign  policy  and  the  great  advance 
thus  made  in  the  substitution  of  open  for  secret  diplomacy  may 
be  most  accurately  gauged  by  the  caution  with  which  a  states- 
man so  sympathetic  with  the  genius  of  constitutional  develop- 
ment as  Sir  Edward  (Viscount)  Grey  thus  expressed  himself, 
when  Foreign  Secretary,  on  the  question  of  the  sanction  of  Par- 
liament to  treaties  before  their  ratification.  "The  question,"  said 
Sir  Edward  Grey  in  the  House  of  Commons  on  the  12th  April, 
1911,  "of  the  ratification  of  treaties  opens  a  very  grave  consti- 
tutional question  much  too  serious  to  be  dealt  with  by  anybody 
but  the  head  of  the  Government.  It  means  a  great  change  in  our 
Constitution  to  lay  down  definitely  that  no  treaties  are  to  be 
ratified  until  they  have  been  first  submitted  to  and  sanctioned 
by  the  House  of  Commons.  I  only  say  it  is  a  great  constitutional 
change."  Again,  on  the  13th  May,  1913,  Sir  Edward  Grey 
said:  "The  point  has  often  been  raised  that  all  treaties  should 
be  subject  to  the  ratification  of  Parliament.  This  is  a  point 
very  interesting  to  people  who  have  constitutional  minds.  It 
used  to  interest  Mr.  Gladstone  very  much,  and  he  was  always  a 
strong  opponent  of  what  he  considered  a  grave  change  in  the 
Constitution.  It  is  a  constitutional  point  and  I  could  not  go 
into  it  on  the  Foreign  Office  vote."  The  great  constitutional 
change  from  which  Mr.  Gladstone  shrank,  on  which  Sir  Edward 
Grey  refrained  from  definite  expression  of  opinion,  has  now 
been  effected. — Law  Times, 


€9ab^  nf  Jntetiest 

Liability  op  Carrier  as  Affected  by  Inability  of  Passen- 
ger TO  Read  English. — That  a  passenger  cannot  read  the  English 
language  in  which  a  carrier  prints  a  notice  required  by  statute, 
warning  passengers  not  to  ride  upon  the  platforms  of  the  cars, 
does  not  relieve  him  from  the  operation  of  a  statute  providing 
that,  in  case  a  passenger  is  injured  while  on  the  platform  in 
violation  of  the  printed  regulations,  the  company  shall  not  be 
liable  for  his  injury,  if  the  statute  does'  not  require  the  print- 
ing of  the  notice  in  other  than  the  English  language.  It  was 
so  held  in  Bane  v.  Norfolk,  etc.,  R.  Co.  (N.  Car.)  97  S.  E.  11, 
reported  and  annotated  in  2  A.  L.  R.  90,  wherein  Clark,  C.  J., 
said:  "The  evidence  was  uncontradicted  and  the  jury  found 
that  the  defendant  had  complied  with  the  statute  by  posting  up 
in  a  conspicuous  place  the  required  notice,  forbidding  passengers 
to  ride  upon  the  platform  while  the  train  was  in  motion,  and 
that  there  was  room  within  the  car  for  the  accommodation  of 
the  i)laintiff  and  all  other  passengers.  The  court  correctly  told 
the  jury  that  it  was  immaterial  whether  the  plaintiff  was  a 
Hebrew  and  read  Yiddish,  but  could  not  read  English,  for  the 
statute  did  not  require  the  notice  to  be  printed  in  any  other 
language." 

Failure  to  File  Certificate  of  Partnership  as  Affecting 
Right  to  Sue  in  Tort.— In  Denton  v.  Booth  (Mich.),  168  N.  W. 
491,  it  was  held  that  the  failure  of  a  partnership  to  comply  with 
a  statute  requiring  the  filing  of  a  certificate  containing  informa- 
tion as  to  the  details  of  the  partnership  did  not  prevent  it  from 


maintaining  an  action  for  the  wrongful  conversion  of  firm  prop- 
erty by  a  sti-anger.  Said  the  court:  "Can  it  be  said  that  the 
members  of  a  copartnership  who  have  failed  to  comply  with  the 
law  in  filing  a  certificate  in  writing  with  the  county  clerk,  con- 
taining the  required  information  as  to  the  details  of  the  copart- 
nership, are  prevented  from  using  the  courts  of  the  state  for 
the  purpose  of  redressing  a  wrong  t  We  think  not.  It  would, 
»ve  think,  hardly  be  claimed  that,  had  defendants  stolen  the 
thirteen  horses  from  a  bam  of  the  plaintiffs,  the  plaintiffs,  even 
though  they  had  not  filed  the  certificate  required  by  law,  could 
not  have  maintained  an  action  in  replevin  or  for  a  wrongful 
conversion  of  the  animals.  We  are  not  unmindful  of  the  fact 
that  we  have  held  (Maurer  v.  Greening  Nursery  Co.  (Mich.),  165 
N.  W.  861)  that  the  members  of  a  copartnership  who  have  not 
complied  with  the  act  cannot  prosecute  an  action  under  a  con- 
tract. We  do  not  think,  however,  that  the  effect  of  this  statute 
should  be  extended,  it  being  in  plain  derogation  of  common-law 
rights." 

Refusal  to  Sell  to  Price-Cutters.— In  United  States  r.  Col- 
gate &  Co.,  39  Sup.  Ct.  465,  the  Supreme  Court  held  that  a 
manufacturer  does  not  violate  the  Sherman  Anti-Trust  Act  in 
refusing  to  sell  its  product  to  a  person  who  has  in  the  past 
resold  them  at  prices  below  those  fixed  by  the  manufacturer,  pro- 
vided the  manufacturer  does  not  require  the  purchaser  to  enter 
into  an  agreement  to  maintain  a  fixed  selling  price.  The  court 
said :  "The  purpose  of  the  Sherman  Act  is  to  prohibit  monopo- 
lies, contracts  and  combinations  which  probably  would  unduly 
interfere  with  the  free  exercise  of  their  rights  by  those  engaged, 
or  who  wish  to  engage,  in  trade  and  commerce — in  a  word  to 
preserve  the  right  of  freedom  to  trade.  In  the  absence  of  any 
purpose  to  create  or  maintain  a  monopoly,  the  act  does  not  re- 
strict the  long  recognized  right  of  trader  or  manufacturer  en- 
gaged in  an  entirely  private  business,  freely  to  exercise  his  own 
independent  discretion  as  to  parties  with  whom  he  will  deal; 
and,  of  course,  he  may  announce  in  advance  the  circumstances 
under  which  he  will  refuse  to  sell.  'The  trader  or  manufacturer, 
on  the  other  hand,  carries  on  an  entirely  private  business,  and 
can  sell  to  whom  he  pleases.'  United  States  v,  Trans-Missouri 
Freight  Ass'ociation,  166  U.  S.  290,  320, 17  Sup.  Ct.  540,  561  (41 
L.  Ed.  1007).  A  retail  dealer  has  the  unquestioned  right  to 
stop  dealing  with  a  wholesaler  for  reasons  sufficient  to  himself, 
and  may  do  so  because  he  thinks  such  dealer  is  acting  "unfairly 
in  trying  to  undermine  his  trade." 

Fraud  op  Landlord  as  Affecting  Estoppel  of  Tenant  rro 
Deny  Landlord's  Title.— In  Gray  v,  Whitla  (Okla,),  174  Pac. 
239,  reported  and  annotated  in  2  A.  L.  R.  356,  it  was  held  that 
fraudulent  representations  by  a  landlord  as  to  his  ownership 
made  to  the  tenant  in  leasing  the  premises  preclude  him  from 
relying  on  the  estoppel  of  the  tenant  to  deny  his  title.  The  court 
said:  "Many  authorities  are  cited  by  the  plaintiff  in  error  to 
the  effect  that  the  tenant  cannot  deny  the  title  of  his  landlord. 
This  is  the  general  rule,  and  the  same  is  well  established  by 
the  authorities  of  this  jurisdiction;  but  there  are  many  excep- 
tions and  qualifications  to  the  rule,  which  are  of  as  much  im- 
portance as  the  rule  itself,  and  must  be  observed  in  the  admin- 
istration of  justice  between  the  landlord  and  the  tenant.  In 
the  findings  of  fact  as  made  by  the  trial  court,  the  court  found 
that  the  representations  of  the  plaintiff  in  error,  made  to  the 
defendant  in  error  in  leasing  said  premises  to  the  defendant  in 
error,  amounted  to  fraud  on  the  rights  of  the  defendant  in  error 
by  plaintiff  in  error.  ...  In  16  R.  G.  L.  p.  658,  it  is  said:  'The 
application  of  the  principle  that  a  tenant  is  estopped  to  deny 
his  landlord's  title  is  restricted  to  cases  in  which  the  lease  hM 
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been  fairly  obtained,  and  a  lease  obtained  through  fraud  and 
misrepresentation  will  not  prevent  the  lessee  from  contesting  the 
title  of  the  lessor.  This  is  a  well-settled  doctrine,  resting  on  the 
most  satisfactory  grounds*.  The  relation  of  landlord  and  tenant 
arises  out  of  contract,  and  this,  like  other  contracts,  is  vitiated 
by  fraud,  overreaching,  or  imposition.  Therefore,  if  fraud  is 
used  to  induce  the  tenant  to  accept  the  lease,  no  estoppel  arises.' " 

Liability  of  Cabrier  por  Deuveby  op  Goods  to  One  Whose 
Authority  to  Act  for  Consignee  Has  Terminated. — In  L. 
Kommel  &  Son  v,  Champlain  Transportation  Co.  (Vt.),  105  Atl. 
253,  reported  and  annotated  in  2  A.  L.  R.  275,  it  was  held  that 
a  common  carrier  was  liable  to  the  consignor  for  delivering 
goods  to  one  who  purchased  the  business  of  the  consignee  with- 
out the  knowledge  of  the  consignor  or  the  carrier,  although  the 
sale  of  the  goods  was  made  to  the  purchaser  of  the  business 
under  the  belief  that  he  was  acting  as  agent  for  the  consignee, 
and  such  purchaser  had  frequently  reorived  goods  from  the  car- 
rier for  the  consignee  while  he  was  in  the  latter's  employ.  The 
court  said  inter  alia:  "This  state  has  never  departed  from 
the  common-law  rule  that  the  common  carrier  stands  in  the  re- 
lation of  insurer  of  the  property  intrusted  to  him,  and  is 
liable  for  any  damage  to  the  goods  while  in  his  custody,  by 
whatever  cause,  unless  by  act  of  God  or  the  public  enemy, 
though  entirely  faultless  (Blumental  v,  Brainerd,  supra);  and 
for  the  delivery  of  goods  to  the  wrong  consignee  he  is  liable, 
unless  the  consignor's  negligence  or  misconduct  induced  the  mis- 
delivery by  the  carrier.  See  Vermont  cases  above  cited,  and 
Joslyn  V.  Grand  Trunk  R.  Co.  supra,  4  R.  C.  L.  846,  ^298. 
The  bill  of  lading  in  this  case  required  the  goods  to  be  delivered 
to  the  consignee,  B.  J.  Fayette,  named  in  the  bill  of  lading; 
and  though  Payette'  had  no  knowledge  of  that  fact,  nor  interest 
in  the  goods  shipped,  that  fact  in  no  way  justified  the  defendant 
in  delivering  them  to  one  not  entitled  to  receive  tham.  Without 
authority  of  the  plaintiff  the  defendant  was  not  justified  in  de- 
livering; the  goods  to  anyone  but  the  consignee  or  to  his  order; 
and  it 'was  the  duty  of  the  defendant  to  hold  the  goods  until 
called  for  hy  the  consignee  or  the  plaintiff,  and  a  delivery  to 
one  not  entitled  to  receive  them,  though  induced  to  make  such 
delivery  through  the  fraud  of  a  third  party,  will  not  excuse  the 
carrier.  Winslow  v.  Vermont  &  M.  R.  Co.  42  Vt.  700,  1  Am. 
Rep.  365;  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am. 
Rep.  107;  Pacific  Exp.  Co.  v.  Shearer,  160  lU.  215,  37  L.  R.  A. 
177,  53  Am.  St.  Rep.  324,  43  N.  E.  816;  Price  v.  Oswego  &  S.  R. 
Co.,  50  N.  Y.  213,  10  Am.  Rep.  475.  The  facts  of  this  case 
are  so  similar  to  those  in  Winslow  v,  Vermont  &  M.  R.  Co., 
supra,  that  to  sustain  the  judgment  in  this  case  woidd  overrule 
that  case,  besides  being  in  conflict  with  the  great  weight  of 
authority  outside  of  this  state  This  rule  may  seem  harsh  in 
some  cases';  but  experience  has  firmly  established  the  fact  that 
in  a  great  majority  of  cases  this  strict  requirement  imposed  upon 
the  common  carrier  is  for  the  public  good." 

Recovery  Under  Accident  Policy  for  Death  Resulting 
FROM  Unexplained  Poisoning. — ^In  Riley  v.  Interstate  Business 
Men's  Ace.  Assoc.  (Iowa),  169  N,  W.  448,  reported  and  ex- 
haustively annotated  in  2  A.  L.  R.  57,  it  was  held  that  under 
an  accident  policy  relieving  the  insurer  from  liability  for  death 
resulting  from  poison  voluntarily  or  involuntarily  taken  no  re- 
covery coidd  be  had  for  death  from  strychnine  mixed  in  some 
unaccountable  way,  without  the  knowledge  of  the  insured,  in 
medicine  taken  by  him.  The  court  stated  the  facts  and  its  con- 
clusions thereon  as  follows:  'The  case  was  tried  upon  an 
agreed  statement  of  facts,  from  which  it  appears  that  the  in- 
sured, on  January  16,  1912,  went  to  a  drug  store  in  Germania, 


Iowa,  owned  and  conducted  by  one,  Dr.  T.  S.  Waud,  a  regu- 
larly licensed  and  practidng  physician  and  surgeon,  and  stated 
to  him  that  he  was  still  suffering  from  a  bowel  trouble,  for  the 
alleviation  of  which  he  had  previously  obtained  Squibb's  cholera 
mixture,  and  requested  Dr.  Waud  to  mix  him  up  a  'hot  one,'  by 
which  the  doctor  understood  him  to  mean  a  strong  dose  of 
Squibb's  cholera  mixture.  The  mixture  was  poured  by  the 
druggist  into  a  graduate,  from  which  the  same  was  drunk  by 
deceased.  It  is  further  stipulated  that  Squibb's  cholera  mix- 
ture did  not  contain  strychnine,  or  other  drug  producing  the 
effect  thereof,  but  that  it  did  contain  tincture  of  opium  and 
chloroform,  both  of  which  are  poisonous.  In  less  than  an  hour 
after  taking  the  mixture,  insured  went  into  convulsions  and  died. 
It  is'  conceded  that  his  death  was  due  to  poison  from  strychnine 
received  in  the  mixture.  The  presence  of  strychnine  in  the  mix- 
ture is  not  accounted  for.  No  claim  is  made  by  counsel  for 
appellee  that  deceased  committed  suicide  or  that  he  conseiously 
or  intentionally  took  a  fatal  dose  of  poison.  For  defense,  de- 
fendant relied  upon  the  following,  among  other  provisions  of 
the  policy,  to  wit:  'This  association  shall  not  be  liable  to  any 
member  of  the  accident  department,  nor  to  any  person  claiming 
by,  through,  or  nnder  any  certificate  issued  to  a  member,  for 
the  payment  of  any  benefits  or  indemnity  on  account  of  disability 
or  death  resulting  from  poison  voluntarily  or  involuntarily  taken, 
administered,  absorbed,  or  inhaled.  .  .  .  The  word  'involuntary,' 
as  defined  in  Funk  Ss  Wagnalls  New  Standard  Dictionary, 
means:  'Lacking  will  or  power  to  choose;  not  under  the  con- 
trol of  the  will  or  volition;  taking  place  independently  of  one's 
will  or  volition;  not  willed.'  Deceased  could  not  have  intended 
to  take  a  fatal  dose  of  strychnine.  He  did  not  voluntarily  do 
so.  Its  presence  in  the  mixture  was  unknown  to  him.  There 
was  no  exercise  of  the  volition  of  the  will  in  the  act  of  taking 
the  poison,  except  in  so  far  as  the  same  was  a  necessary  part  of 
the  taking  of  the  concoction.  The  poison  was  taken  indepen- 
dently of  his  will  or  volition,  and  therefore  involuntarily.  Thus 
construed,  the  language  employed  in  the  exception  contained  in 
the  policy  is  given  its  usual  and  ordinary  meaning.  We  can- 
not, therefore,  escape  the  conclusion  that  the  poison  contluned 
in  the  mixture  and  which  caused  the  death  of  the  deceased  was 
involuntarily  taken  by  him,  and  that  the  facts  bring  the  case 
clearly  within  the  exception  of  the  policy,  and  that  no  recovery 
can  be  had  thereon." 

Baggage  Porter  as  Person  Actiniq  in  "Official  Funohon" 
Under  Federal  STATUTBa — ^In  U.  S.  v.  Krichman,  256  Fed.  974, 
it  was  held  that  a  baggage  porter  employed  in  the  baggage 
room  of  a  railroad  under  federal  control  is  a  person  acting  in 
an  "official  function"  nnder  section  39  of  the  federal  criminal 
code  (7  Fed.  Stat.  Ann.  [2d  ed.]  603)  making  it  an  oifense 
to  attempt  to  bribe  "any  person  acting  for  or  on  behalf  of 
the  United  States  in  any  official  function."  Judge  Learned 
Hand  said:  "It  was  proTed  upon  the  trial  that  the  defendant 
had  approached  one  Zwillinger,  who  was  then  engaged  as  a 
baggage  porter  in  the  baggage  room  at  the  Pennsylvania  ter- 
minal in  the  city  of  New  York,  and  offered  to  bribe  him  to 
deliver  to  the  defendant  from  time  to  time  trunks  containing 
furs,  which  were  checked  from  the  Pennsylvania  station  to 
points  outside  the  state  of  New  York.  Zwillinger,  after  the 
first  interview,  reported  to  his  superiors,  who  directed  him  not 
to  alarm  the  defendant,  and  to  let  him  proceed  if  he  would. 
Afterwards  the  defendant  paid  Zwillinger  a  sum  of  money  and 
obtained  from  him  delivery  of  a  trunk  containing  valuable 
furs,  which  he  took  with  him  to  tbe  Grand  Central  terminal 
in  the  city  of  New  York.  Shortly  after  he  was  apprehended 
by  the  Pennsylvania  detectives,  who  had  kept  him  under  obser- 
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vation  from  the  time  he  entered  the  Pennsylvania  terminal.  .  .  . 
In  principle  it  seems  to  me  that  this  case  is  within  the  law. 
The  Director  General  of  Railways  is  an  officer  or  department 
of  the  government  charged  with  the  operation  of  the  railways 
of  the  United  States,  and  Zwillinger  was  acting  nnder  his  author- 
ity. It  is,  of  course,  true  that  he  was  appointed  and  dis- 
charged by  subordinates  who  were  in  turn  not  appointed  by  an 
'offioer*  of  the  United  States.  .  .  .  Nevertheless,  although  at  sev- 
eral removes,  he  was  acting  under  the  authority  of  the  Director 
General.  Moreover,  in  caring  for  and  dispatching  baggage  in- 
trusted to  the  railroad,  he  was  acting  on  behalf  of  the  United 
States,  since  the  dispatch  of  baggage  was  a  duty  which  the 
United  States  had  assumed  and  which  only  baggage  porters 
could  discharge.  So  the  sole  question  is  whether  he  was  acting 
in  an  'official  function.'  It  must  be  conceded  that  the  section 
i»ould  as  well  cover  the  case  if  the  words  'official  function'  were 
omitted,  and  that  it  is  something  of  a  strain  upon  the  ordi- 
nary use  of  language  to  speak  of  a  baggage  porter's  duties  as 
'official.'  Yet  the  business  of  operating  a  railway  is  nothing 
more  than  that  of  moving  persons  and  things  from  one  place 
to  another,  and  a  baggage  porter  actually  performs  a  part  of 
that  movement.  It  is  quite  impossible  to  establish  any  consis- 
tent line,  based  upon  the  importance  of  his  duties,  which  will 
make  them  any  the  less  'official.'  Nobody,  I  should  think, 
would  say  that  a  traffic  manager  had  no  official  functions,  or 
indeed  a  freight  dispatcher,  or  a  ticket  seller.  At  least  about 
tliem  I  can  see  no  plausible  doubt.  .  .  .  No  doubt  we  ought  not 
to  press  logic  to  its  conclusions,  for  we  are  only  dealing  with 
common  words,  but  we  ought  to  execute  the  purposes  which 
the  words  contain.  If  we  look  at  the  purpose  of  the  section, 
there  seems  to  me  every  reason  not  to  draw  any  line  based 
upon  the  supposed  inaptitude  of  the  words  'official  function.' 
The  section  is  full  of  verbiage,  no  doubt,  but  its  very  presence 
ghows  its  desire  for  comprehension.  The  draftsman  certainly 
wished  to  include  all  efforts  by  corruption  to  impede  the  suc- 
cess of  the  United  States  in  any  of  its  enterprises.  All  such 
enterprises  are  official  as  soon  as  the  United  States  lawfully 
undertakes  them,  and  any  interference  with  them,  by  debauch- 
ing those  on  whom  any  part  of  their  execution  is  imposed,  is 
a  prejudice  to  the  United  States,  whether  the  impediment  be 
grave  or  trivial.  This  result  is  the  evil  against  which  the 
statute  is  clearly  aimed,  and  it  seems  to  be  covered  by  the 
use  of  a  phrase  like  'official  function,'  without  undue  violence 
to  a  common  use.  Indeed,  if  the  importance  of  the  duty  dele- 
gated be  a  test,  the  custody  and  correct  dispatch  of  valuable 
baggage  is  certainly  not  a  trivial  function." 


American  Year  Booh,  A  Record  of  Events  and  Progress. 
1918.  Edited  by  Francis  G.  Wickware,  B.A.,  B.Sc.  New 
York  and  London :    D.  Appleton  &  Company,    1919. 

This  is  the  ninth  issue  of  the  American  Tear  Book,  Its  fun- 
damental purpose  as  defined  in  the  preface  to  the  first  issue  is 
to  help  the  needs  of  writers  and  searchers  of  every  kind  by 
selecting  from  the  enormous  mass  of  details  in  various  fields 
those  things  which  in  the  judgment  of  experts  in  each  field 
are  most  significant,  most  permanent  in  value,  and  most  likely 
to  answer  the  seardiers'  questions.  The  material  is  subdivided 
into  departments,  by  putting  eognate  subjects  into  close  asso- 
eintion,  and  there  are  liberal  cross-references.     There  are  one 


hundred  and  seventeen  contributors  to  the  present  issue  and 
the  outstanding  feature  is  the  history  of  the  collapse  of  the 
Central  Powers  in  the  war,  but  the  volume  carries  the  cus- 
tomary comprehensive  review  of  American  events  and  progress 
in  politics,  economics,  sociology,  the  sciences,  the  arts,  and  the 
humanities. 

Present  Problems  in  Foreign  Policy,  By  David  Jayne  Hill. 
New  York  and  London:     D.  Appleton  &  Company.    1919. 

In  this  interesting  and  instructive  little  volume  Mr.  Hill 
discusses  such  subjects  as  the  entente  of  free  nations,  Ger- 
many's pose  for  peace,  international  law  and  policy,  the  cor- 
porate character  of  the  League  of  Nations,  the  treaty-making 
power  under  the  constitution  of  the  United  States,  the  obstruc- 
tion of  peace,  the  d^b&cle  of  dogmatism,  and  the  President's 
challenge  to  the  Senate  in  the  matter  of  its  powers  concerning 
the  ratification  or  rejection  of  treaties.  The  volume  sets  forth 
a  number  of  important  documents,  namely  President  Wilson's 
"points,"  the  peace  covenant  and  the  Senate's  "round  robin." 
No  writer  is  better  informed  on  the  subjects  herein  considered 
than  Mr.  Hill,  who  combines  with  bioad  diplomatic  experience 
rare  scholarly  abilities  and  a  deep  insight  into  international 
problems. 

Jewetfs  Election  Manual,  By  F.  G.  Jewett.  Twenty-seventh 
edition.  Revised  by  John  T.  Fitzpatrick  of  the  Albany  Bar. 
Albany,  N.  Y.:     Matthew  Bender  &  Company. 

Jewett's  Election  Manual  is  too  well  known  to  require  ex- 
tended notice.  The  fact  that  this  is  the  twenty-seventh  edition 
attests  its  usefulness.  The  statutes  are  given  as  amended  to  May 
19,   1919,   together   with   annotations,   forms   and    instructions. 


Texas  Judictal  Changes. — ^Harry  Tom  King  of  Abilene 
has  been  appointed  judge  of  the  forty-second  judicial  district, 
Texas. 

Kewtucky  Jurist  Dead. — Judge  Graham  of  Litchfield  died 
July  5.  He  was  one  of  the  oldest  members  of  the  bar  of  his 
home  city. 

OaAGE  Indian  Council  Names  Attorney. — ^Judge  Preston 
A.  Shinn  of  Pawhuska,  Oklahoma,  has  been  selected  by  the  Osage 
Indian  Council  to  be  tribal  attorney. 

Nebraska  Lawyer  Dead. — ^Albert  E.  Howard,  aged  64,  a  prac- 
ticing attorney  in  Lincoln  for  32  years,  is  dead.  He  was  born 
In  Washington  county.  New  York. 

Illinois  Bar  Association. — Judge  Oscar  E.  Heard  of  Dixon, 
Illinois,  has  been  elected  a  member  of  the  Board  of  Governors 
of  the  Illinois  Bar  Association. 

Chicago  Attorney  Speaks  to  Saskatchewan  Bar  Associa- 
tion.— Henry  R.  Rathbone  of  the  Chicago  Bar  Association  ad- 
dressed the  Saskatchewan  Bar  Association  at  its  annual  meeting 
July  11. 

Death  op  Texas  Atttorney. — Judge  Hiram  Glass,  prominent 
railroad  attorney  of  Texas,  died  at  Texarkana,  Arkansas,  his 
former  home,  recently.  His  home  at  the  time  of  his  death  was 
Austin. 
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Death  op  Missouri  Judge. — The  death  of  J.  D.  Stoker  of 
Springfield^  Missouri,  sixty  years  old,  and  formerly  juvenile 
court  judge  of  Greene  county  occurred  recently. 

The  Kentucky  Bab  Association  held  its  annual  two  days' 
session  at  Lexington  the  latter  part  of  June.  Louis  Apperson 
of  Mt.  Sterling   was  elected  president  of  the  association. 

Death  of  Columbia,  Ohio,  Lawyer. — ^Fred  S.  Haynie,  a  well 
known  Columhia,  Ohio,  attorney,  died  recently  in  that  city.  Dur- 
ing the  recent  war  he  was  connected  with  the  Judge  Advocate 
General's  Department. 

Demise  of  Prominent  Indiana  Lawyer. — ^Austin  L.  Kumler, 
for  more  than  fifty  years  a  practicing  attorney  of  Lafayette,  is 
dead.  He  participated  as  counsel  in  a  number  of  important 
murder  trials. 

The  Joint  Meeting  of  the  Minnesota  and  Wisconsin  Bar 
Aj3SOCIATion  was  held  July  1,  2  and  3.  An  important  address 
was  made  by  the  former  president  of  the  United  States,  William 
H.  Taft.    Dr.  William  J.  Mayo  also  addressed  the  meeting. 

Death  of  Oklahoma  Jurists. — Judge  Melvin  G.  Bailey  of 
Muskogee,  Oklahoma,  died  recently  in  that  city.  Judge  Milton 
Brown  of  Oklahoma  died  at  Dallas,  Texas.  The  latter  was  bom 
in  Indiana. 

The  Ohio  State  Bar  Association  met  at  Cedar  Point  July  8 
and  9.  President  Ensign  N.  Brown,  presided.  Wendell  Phillips 
Stafford,  Chief  Justice  of  the  Supreme  Court  of  the  District 
of  Columbia,  addressed  the  meeting  on  "The  League  of  Nations." 

Demise  of  Chicago  Lawyer. — General  William  B.  Doster, 
prominent  financier  and  attorney  of  Chicago,  died  at  Bethlehem, 
Pennsylvania,  at  the  age  of  eighty-two  years.  He  was  a  gradu- 
ate of  Harvard  of  the  class  of  1857. 

New  Judge  Advocates  of  G.  A.  R. — E.  C.  Baugher  of  Webb 
City,  Missouri,  has  been  appointed  by  the  department  commander 
of  the  G.  A.  R.  for  Missouri,  a  judge  advocate  for  that  state, 
and  M.  J.  Briggs  of  Wisconsin  has  been  appointed  a  judge  ad- 
vocate for  the  department  of  Wisconsin. 

Iowa  Bar  Association. — At  the  recent  convention  of  the  Iowa 
Bar  Association  at  Davenport,  Emmet  Tinley  of  Council  Bluffs 
was  elected  president  and  A.  C.  Narack  of  Iowa  City  secretary 
and  treasurer.  It  was  decided  to  hold  the  1920  convention  at 
Cedar  Rapids. 

New  Dean  of  Missouri  Law  School. — J.  P.  McBaine,  pro- 
fessor of  law  in  the  University  of  Missouri  Law  School,  has 
been  made  dean  of  that  school.  He  succeeds  Professor  George 
L.  G.  Clark,  who  has  been  acting  dean  since  former  dean  Eldon 
R.  James  left  a  year  ago  to  act  as  legal  adviser  to  the  King 
of  Siam. 

lowA  Judges'  Association. — Judge  Thomas  Guthrie  of  the 
district  court  of  Polk  County,  Iowa,  was  elected  president  of 
the  Iowa  Judges'  Association  at  a  meeting  held  in  Davenport 
in  conjunction  with  the  recent  meeting  of  the  Iowa  Bar 
Association. 

The  Michigan  State  Bar  Association  held  its  annual  meet- 
ing at  Ann  Arbor  June  20  and  21.  Former  Governor  Samuel 
McCall  of  Massachusetts  delivered  an  address  on  ^'League  of 
Nations."  Dean  Henry  M.  Bates  of  the  University  of  Michigan 
and  George  T.  Page,  president  of  the  American  Bar  Associa- 
tion, also  made  addresses.    Detroit  was  chosen  as  the  place  for 


the   next   convention.     Claude    S.    Carney   of   Kalamazoo  was 
chosen  president. 

The  Chicago  Bar  Association  has  a  new  president  in  the 
person  of  James  M.  Sheehan,  counsel  for  the  United  States  gov- 
ernment in  the  packers'  eases  and  for  the  Com  Products  Re- 
fining Company  in  its  dissolution.  The  two  important  c<Mnmit- 
tees  of  the  association  are  the  constitutional  convention  com- 
mittee, and  that  in  relation  with  the  press,  and  are  headed  by 
George  A.  Cook,  ex-supreme  court  justice,  and  Alfred  G.  Welch, 
respectively. 

Dead  Attorney  Places  Curse  on  Will  Meddlers. — ^Frank 
A.  Chaffin,  an  Ohio  attorney  who  died  recently,  sought  in  his 
will,  which  has  been  filed  for  probate,  to  place  a  curse  upon  the 
person  who  seeks  to  interfere  with  the  carrying  out  of  certain 
provisions  therein.  He  declares  that  any  one  who  seeks  to  set 
aside  or  modify  or  in  any  way  interfere  with  the  terms  of  the 
testament,  shall  be  visited  with  a  curse,  and  ''shall  have  trouble- 
some days  and  weary,  sleepless  nights.''  It  is  understood  that  the 
Chaffin  will  distributes  a  considerable  estate. 

The  Indiana  Bar  Association  met  July  9  and  10  at  Indian- 
apolis. The  annual  address  .was  delivered  by  the  president,  Judge 
Everet  R.  Keith  of  that  city.  One  of  the  important  addresses 
was  delivered  by  Benjamin  F.  Bledsoe,  judge  of  the  United  States 
district  court  for  the  southern  district  of  California.  Charles 
N.  Hepburn,  dean  of  the  Indiana  University  School  of  Law,  read 
a  paper  on  "The  Widening  Scope  of  L^:al  Education  in 
America,"  and  Judge  William  W.  Thornton,  a  paper  on  "The 
Welter  of  Reports  and  Court  Opinions." 

The  Texas  Bar  Association  met  at  Galveston  for  its  annua] 
convention  July  1  and  2.  The  convention  was  in  charge  of  its 
president,  Cecil  H.  Smith  of  Sherman.  Former  United  States  At- 
torney General  Thomas  W.  Gregory  delivered  an  address  on 
"Legal  Problems  Growing  Out  of  the  War."  Henry  M.  Bates, 
dean  of  the  law  department  of  the  University  of  Michigan,  had 
intended  making  an  address  on  "The  Dangerous  Spread  of  Na- 
tionalism" and  Carbajal  Y.  Rosas  of  Mexico  City,  Mexico,  an 
address  on  "The  Mexican  Want  of  Habeas  Corpus,"  but  both 
were  unable  to  attend.  The  convention  ended  with  a  banquet  at 
the  Hotel  Galvey. 

American  Bar  Association. — The  American  Bar  Association 
has  announced  that  its  annual  meeting,  one  of  the  most  important 
in  the  history  of  the  organization,  will  be  held  in  Boston,  Sep- 
tember 3,  4  and  5.  It  was  originally  planned  to  hold  this  meet- 
ing in  New  London,  Conn.,  but  owing  to  lack  of  accommodations 
for  so  large  a  body  there,  the  executive  c(»nmittee  decided  to 
change  the  place  of  meeting  to  Boston. 

Among  the  speakers  will  be  Gov.  Coolidge,  Judge  George  T. 
Page  of  Illinois,  president  of  the  association;  David  Jayne  Hill 
of  New  York,  Hon.  Robert  Lansing,  Secretary  of  State;  Albert 
C.  Ritchie  of  Maryland  and  Robert  L.  Batts  of  Texas. 

The  first  session  of  the  meeting  will  be  addressed  by  Gov- 
ernor Coolidge  and  by  President  Page.  Secretary  Lansing  will 
talk  on  "Some  Logical  Questions  of  the  Peace  Conference." 

Mr.  Ritchie,  who  is  Attorney  General  of  Maryland  and  former 
general  counsel  to  the  War  Industries  Board,  will  talk  on  "Power 
of  Congress  to  Tax  Securities  Under  the  16th  Amendment."  This 
address  will  be  followed  by  general  discussion  of  the  subject 
by  the  members  present. 

One  of  the  features  of  the  meeting  will  be  the  general  debate 
on  the  law  of  oourts-martial,  to  be  held  during  the  session  of 
September  4.  The  debate  will  include  a  discussion  of  the  report 
of  the  special  committee  on  courts-martial,  appointed  by  Piesi- 
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dent  Page  to  investigate  the  charges  that  sentences  imposed  by 
the  military  authorities  during  the  war  were  unfair  and  uneces- 
sarily  severe.  This  committee,  which  comprises  Chaiiman  S.  S. 
Gregory  of  Chicago,  William  P.  Bynum  of  Greensboro,  N.  C, 
Martin  Conboy  of  New  York,  Andrew  A.  Bruce  of  Minneapolis, 
and  John  Hinckley  of  Baltimore,  has  been  at  work  for  several 
months  making  an  exhaustive  study  of  the  subject. 

The  annual  conference  of  Bar  Association  Delegates  for  the 
discussion  of.  problems  relating  to  the  administration  of  justice 
and  the  practice  of  law  will  be  held  September  2. 

Hon.  Elihu  Root  will  preside  at  this  meeting.  Other  allied 
bodies  which  will  meet  in  connection  with  the  American  Bar  Asso- 
ciation are  the  National  Conference  of  Commissioners  on  Uni- 
form State  Laws  and  the  American  Institute  of  Criminal  Law 
and  Criminology. 


Thb  Right  of  Sanctuary  in  Scotland. — The  destruction  the 
other  day  of  an  old  buOding,  once  a  tavern,  within  the  precincts 
of  Holyrood,  Edinburgh,  recalls  the  time  when  "to  take  lodgings 
within  the  abbey" — ^so  the  euphemistic  phrase  ran — ^was  the  sole 
resource  of  the  impecunious  Scotchman  who  desired  to  avoid 
imprisonment  for  debt.  The  right  of  sanctuary  existed  for  many 
centuries,  but  to  be  entitled  to  protection  the  debtor  was  obliged 
to  be  enrolled  in  the  books  of  the  Bailie  of  Holyrood  within  a 
certain  time,  and,  of  course,  he  could  only  go  outside  the  juris- 
diction of  that  official  at  his  peril.  Many  are  the  cases  recorded 
in  Morison's  Dictionary  of  Decisions  in  which  incensed  creditors 
endeavored  at  times  to  inveigle  their  debtors  beyond  the  pro- 
tected territory,  the  whole  throwing  a  curious  light  on  the  social 
history  of  the  past.  It  may  be  recalled  that  Sir  Walter  Scott, 
when  threatened,  after  the  financial  cras"h  of  1825,  with  extreme 
measures  by  some  rapacious  bill-holders,  contemplated  taking 
refuge  at  Holyrood;  but,  happily,  the  crisis  passed  without  this 
step  being  rendered  necessary.  Somewhat  later,  however,  another 
writer  distinguished  in  English  literature,  Thomas  de  Quincey, 
actually  spent  some  time  within  the  abb^  precincts  to  place 
himself  beyond  the  reach  of  his  creditors,  who  declined  to  take 
into  account  the  Opium  Eater's  innocently  thoughtless  and 
"feckless"  mode  of  life.  Only  by  the  practical  abolition  of  im- 
prisonment for  debt  in  Scotland,  now  nearly  forty  years  ago,  did 
the  functions  of  the  Bailie  of  Holyrood  become  obsolete. 

The  Reverend  John  Horne  Tooke.— The  recent  ceremony  of 
the  unveiling  at  Ealing  Church  by  the  American  Ambassador 
of  a  memorial  to  Home  Tooke  is  not  without  interest  to  lawyers, 
for  although  "Parson  Home,*'  as  "Junius"  called  him,  was  not 
a  member  of  the  Bar,  he  was  a  student  of  the  Inner  Temple,  and 
would  have  been  called  had  it  not  been  for  his  political  views. 
He  raised  a  fund  for  the  widows  and  dependents  of  Washing- 
ton's soldiers,  and  the  memorial  is  to  commemorate  this  act,  the 
cost  being  borne  by  Americans.  There  is  already  a  memorial 
to  the  philologer-politician  in  the  church,  and  he  is  buried  in 
the  neighboring  ground.  As  is  pretty  weU  known,  this  remark- 
able man — and  he  was  remarkable  in  every  sense;  as  a  boy  at 
Eton  he  was,  at  the  outset,  asked  what  his  father  was,  and  the 
reply,  "a  Turkey  merchant,"  permitted  him  to  pass  through  the 
school  »s  the  son  of  a  Turkey  merchant,  although  his  father 


*  With  credit  to  English  legal  periodicals. 


was  a  poulterer — found  himself  in  1794  at  the  Old  Bailey  on  a 
charge  of  treason.  Scott  (afterwards  Lord  Eldon)  who,  like  Johir 
Bright's  Assyrian  monk,  could  "weep  as  easily  as  he  could  per- 
spire," prosecuted,  and  he  concluded  his  address  to  the  jury  to 
the  effect  that  his  desire  was  not  to  leave  a  great  fortune  behind 
him  or  to  make  a  great  name,  but  his  object  was  to  do  his  duty 
to  his  God,  his  country,  and  his  King.  Mr.  Attorney  then  sat 
down  and  wept.  Tooke,  who  had  commenced  his  reply,  heard  one 
of  the  Junior  Bar  observe,  "What  is  Mr.  Attorney  weeping  for?" 
The  man  on  trial  for  his  life  stopped,  and,  turning  to  the  in- 
terlocutor, observed,  "Mr.  Attorney,  sir,  is  weeping,  thinking  of 
the  small  fortune  he  is  likely  to  leave,"  and  then  resumed  his 
speech.  In  his  controversy  with  "Junius,"  no  one  can  admit  that 
Home  was  worsted;  in  fact,  some  writers  have  expressed  the 
view  that  Horne  and  "Junius"  were  one.  His  ability  was  such 
that  the  speculation  is  at  least  pardonable,  notwithstanding 
Macaulay's  considered  judgment,  and  it  must  not  be  forgotten 
that  "Junius,"  in  the  edition  of  his  letters,  which  he  revised  for 
the  benefit  of  the  printer,  admits  that  the  letters  signed  "Philo- 
Junius"  were  written  by  himself.  Then,  again,  we  have  the 
Recreations  of  Purley,  which  so  pleased  Dr.  Johnson  that  he 
said  he  wished  they  would  send  the  rogue  to  prison  again,  if  it 
would  be  productive  of  further  "Recreations."  Certainly  further 
evidence  in  support  of  the  view  that  the  Rev.  John  Horne  Tooke 
was  a  remarkable  Purley  man. 

Analogy  Between  League  op  Nations  and  British  Con- 
stitution.— The  framing  of  the  Covenant  of  the  League  of  Na- 
tions in  accordance  with  the  genius  of  constitutional  development 
as  manifested  in  the  growth  of  British  governing  institutions,  to 
which  attention  has  heretofore  been  called  in  these  columns,  may 
be  still  further  demonstrated.  To  take  an  illustration.  "Private 
war,"  says  the  official  commentary,  "is  only  contemplated  as 
possible  in  cases  when  the  council  fails  to  make  a  unanimous 
report  or  when  (the  dispute  having  been  referred  to  the  assem- 
bly) there  is  lacking  the  requisite  agreement  between  all  the 
members  of  the  council  and  a  majority  of  the  other  States.  In 
the  event  of  a  State  failing  to  carry  out  the  terms  of  an  arbitral 
award  without  actually  resorting  to  war,  it  is  left  to  the  council 
to  consider  what  steps  should  be  taken  to  give  effect  to  the  award; 
no  such  provision  is  made  in  the  case  of  failure  to  carry  out  a 
unanimous  recommendation  by  the  council,  but  it  may  be  pre- 
sumed that  the  latter  would  bring  pressure  of  some  kind  to 
bear."  The  reluctance  in  the  one  case  to  specify  a  remedy,  and 
in  the  other  case  to  make  reference  to  any  remedy  in  the  con- 
tingency, which  is  scarcely  contemplated,  of  a  glaring  violation 
of  the  essential  principles  cm  which  the  League  of  Nations  is 
based  has  its  analogy  in  the  British  Constitution,  with  whose 
genius  it  is  in  accord.  Thus  in  the  case  of  violations  of  the  con- 
ditions to  which  under  the  provisions  of  the  Act  of  Settlement 
the  right  to  the  Crown  is  subject,  in  which  event  the  people  are 
absolved  from  their  allegiance  and  the  Crown  goes  to  the  next 
in  succession,  being  Protestant,  as  if  the  person  who  incurred  the 
disability  was  dead,  there  is,  as  Macaulay  and  Anson  have 
pointed  out,  not  merely  a  vagueness,  but  an  actual  absence  o^  any 
specification  of  the  methods  by  which  such  violations  of  the 
statute  are  to  be  rectified.  So,  too,  again,  in  the  statutory  pro- 
visions under  6  Will.  &  M.  c.  2,  stUl  in  force  (but  never  called 
into  operation  owing  to  the  need  of  the  appropriation  of  Supply 
and  of  the  Army  Act,  which  makes  it  legally  necessary  for 
Parliament  to  sit  every  year),  providing  that  we  shall  not  be 
more  than  three  years  without  a  Pafliament,  there  is  no  state- 
ment as  to  what  is  to  happen  if  the  Crown  fail  to  carry  such  pro- 
visions into  effect.  It  was  in  fact  considered  disloyal  to  pro- 
vide for  the  contingency  that  the  Crown  might  not  fulfill  the  law, 


Digitized  by 


Google 


96 


LAW  NOTES 


[August,  1919. 


just  as  the  framers  of  the  Covenant  of  the  Leagae  of  Nations 
refrain  from  express  provisions  for  remedies  in  the  event  of  the 
violation  of  that  Covenant  hy  a  member  of  the  League,  which  is 
regarded  as  beyond  the  sphere  of  reasonable  contemplation. 

The  Right  to  Die.— "The  right  to  die"  controversy,  which 
has  been  accompanied  with  several  suicides  of  persons  who  were, 
or  believed  themselves  to  be,  suffering  from  incurable  maladies, 
renders'  the  words  of  the  coroner  at  a  recent  inquest  in  Lewi  sham, 
at  which  the  verdict  of  "Suicide  during  temporary  insanity"  was 
returned,  of  interest.  "There  was  no  such  thing  as  the  right 
to  die.  Man  did  not  make  his  own  life,  and  had  no  right  to 
take  away  what  he  did  not  make.  He  quite  agreed  with  the  doc- 
tors when  they  said  they  would  not  like  the  responsibility  of  hav- 
ing to  deprive  a  fellow-being  of  his  life."  Suicides  and  the  aiders 
and  abettors  of  suicide  are,  according  to  the  law  of  this  country, 
which  is  in  consonance  with  public  opinion,  murderers.  "Suicide," 
writes  Sir  Fitzjames  Stephen,  "is  held  to  be  murder  so  fully 
that  anyone  who  aids  or  abets  suicide  is  guilty  of  murder.  If, 
for  instance,  two  lovers  try  to  drown  themselves  together  and 
one  is  drowned  and  the  other  escapes,  the  survivor  is  guilty  of 
murder."  Sir  Fitzjames  Stephen,  albeit  unconsciously,  as  a  jurist 
scouts  the  "right  to  die"  doctrine  and  the  right  to  put  any  human 
being  to  death  at  his  own  instance,  however  dreadful  his  suffer- 
ings may  be.  "It  would,  I  think,  be  a  pity,"  he  writes,  "if  Par- 
liament were  to  enact  any  measure  tending  to  alter  the  feeling 
with  which  it  [suicide]  is  and  ought  to  be  regarded.  As  an  in- 
stance of  popular  feeling  on  the  subject,  I  may  mention  a  case 

I  once  tried  at  Norwich,  in  which  a  man,  I  think  drunk  at  the 
time,  tried  to  poison  himself  in  a  public-house.  When  called  on 
for  his  defense,  he  burst  out  with  all  the  appearance  of  indignant 
innocence:  'I  try  to  kill  myself f  I  cannot  answer  for  what  I 
might  do  when  drunk,  but  I  was  all  through  Central  India  with 
Sir  Hugh  Rose  in  1857.  I  was  in  so  many  general  actions  and 
so  many  times  under  fire,  and  can  anyone  believe  that  if  I 
knew  what  I  was  about  I  could  go  and  do  a  dirty,  cowardly  act 
like  thatf  He  was  acquitted."  Sir  Fitzjames  Stephen  is  pro- 
nounced in  his  estimate  of  the  moral  obliquity  of  aiders  or 
abettors  of  suicide.  "The  Draft  Penal  Code,"  he  writes,  "pro- 
posed to  make  the  abetment  of  suicide  a  special  offense  subject 
to  penal  servitude  for  life  as  a  maximum  punishment.  .  .  .  The 
abetment  of  suicide  may,  under  circumstances,  be  as  great  a 
moral  offense  as  the  abetment  of  murder.  .  .  .  The  difference  be- 
tween such  offenders  and  accessories  before  the  fact  to  murder  is 
that  their  conduct  involves  much  less  pubHc  danger,  though  it 
may  involve  equal  moral  guilt.  'Suicide'  is  the  only  offense 
which  under  no  circumstances  can  produce  alarm." 

Shifting  op  the  Onus  op  Proof.— The  burden  of  proof  may 
shift  continually  in  the  course  of  a  trial,  according  as  the  evi- 
dence preponderates  in  favor  of  one  side  or  the  other:  (Medawar 
V.  Grand  Hotel  Company,  64  L.  T.  Rep.  851  (1891) ;  2  Q.  B.  11; 
Abrath  v.  North-Eastern  Railway  Company,  49  L.  T.  Rep.  618; 

II  Q.  B.  Div.  440).  A  good  example  of  the  shifting  of  the  onus 
of  proof  is  to  be  found  in  the  recent  case  of  Coldman  v.  Hill 
in  the  Court  of  Appeal.  The  plaintiff  sent  some  cattle  to  the  de- 
fendant to  be  agisted.  Two  cows  were  stolen  without  any  default 
of  the  defendant.  When  the  loss  shortly  afterwards  became 
known  to  the  defendant,  he,  in  the  mistaken  but  unwarranted 
belief  that  the  plaintiff  had  himself  taken  away  the  cows,  neither 
informed  the  plaintiff  nor  the  police  of  the  theft.  If  he  had 
done  so,  the  cows  might  or  might  not  have  been  recovered.  The 
onus  was  first  on  the  plaintiff  to  prove  that  he  had  sent  the 
cows  to  the  defendant,  and  that  the  defendant  no  longer  had 
them  in  his  possession.     Then  the  defendant  proved  that  they 


had  been  stolen  without  his  default  If  the  plaintiff  had  sued 
only  in  detinue,  this  defense  would,  on  the  authorities,  apparently 
have  been  sufficient,  but  the  plaintiff  sued  also  on  negligence  as 
bailee.  The  question  then  arose  whether  there  was  any  duty  on  the 
defendant  to  inform  the  plaintiff  of  the  theft,  and  the  court 
held  that  there  was.  As  Lord  Justice  Warrington  put  it:  "By 
proving  that  without  default  of  his  the  cattle  were  driven  off, 
the  defendant  established  a  pHmd  facie  case  of  complete  loss, 
but  the  defendant  failed  to  take  a  step  which  a  reasonable  man 
would  have  taken,  which  might  have  prevented  the  apparent  loss 
from  becoming  complete."  Then  came  the  final  question:  Was 
the  onus  on  the  plaintiff  to  show  that  if  the  defendant  had  given 
timely  notice  of  the  theft  the  cattle  would  have  been  recovered, 
or  was  it  on  the  defendant  to  show  that  they  would  not  have 
been  recovered?  The  court  took  the  latter  view,  basing  their 
decision  to  a  considerable  extent  on  Travers  v.  Cooper  (111  L.  T. 
Rep.  1088  (1015) .  1  K.  B.  73).  In  that  case  a  bailee  of  goods 
had  them  in  a  barge.  His  lighterman  left  the  barge  unattended, 
and  the  barge  was  either  mud-sucked  or  caught  under  a  projecting 
bolt,  and  flooded.  It  was  doubtful  whether  the  lighterman,  if 
he  had  been  on  board,  could  have  prevented  the  loss.  Lord 
Justice  Buckley  said:  "The  defendant  as  bailee  of  the  goods  is 
responsible  for  their  return  to  their  owner.  If  he  failed  to  re- 
turn them,  it  rested  on  him  to  prove  that  he  did  take  reasonable 
and  proper  care  of  the  goods,  and  that,  if  he  had  been  there, 
he  could  have  done  nothing,  and  that  the  loss  would  stiU  have 
resulted."  Applying  that  decision,  and  the  decision  in  the  un- 
reported case  of  Morrison  v,  Walton  in  the  House  of  Lords 
(10th  May,  1909),  the  court  held  that  the  final  onus  of  proof  in 
the  present  case  rested  on  the  defendant,  and,  as  he  had  failed 
to  show  that  if  he  had  given  timely  notice  the  cows  would  not 
have  been  recovered,  he  was  liable. 

Can  an  Inpant  Make  a  Valid  Gift  op  Personal  Chattels? 
— There  does  not  appear  to  be  any  very  conclusive  authority  as 
to  the  capacity  of  an  infant  to  make  a  gift  of  personal  chat- 
tels.    In  that  excellent  work,  Stephen's  Commentaries  on  the 
Laws  of  England,  16th  edition,  by  Mr.  George  Jenks,  vol.  1,  p. 
71,  it  seems  to  be  suggested  that  an  infant  could  retract  a  gift 
of  corporeal  personal  property,  though  attention  is  called   to 
the  case  of  Taylor  v.  Johnston  46  L.  T.  Rep.  219;  19  Ch.  Div. 
603),  hereinafter  mentioned.    As  long  ago  as  the  case  of  Earl 
of  Buckinghamshire  v.   Drury    (2   Eden,   72)    Lord   Mansfield 
said:     ''If  an  infant  pays  money  with  his  own  hand,  without 
a  valuable  consideration  for  it,  he  cannot  get  it  back  again" 
(in  other  words,  he  can  give  it) ;  "if  he  receives  rents  he  can- 
not demand  them  again  when  of  age."    In  Manby  v.  S6ott  (1 
Mod.  137)   it  is  stated  in  the  argument  of  Mr.  Justice  Hyde 
in  the  Exchequer  Chamber:     "If  an  infant  give  or  sell  goods, 
and  deliver  them  with  his  own  hand,  he  shall  have  no  action 
of  trespass  against  the  donee  or  vendee  by  reason  of  the  de- 
livery."   The  point  came  before  Vice-Chancellor  Bacon  in  Taylor 
V.  Johnston,  in  which  it  was  decided  that  a  gift  of  bank  notes 
made  by  an  infant,  and  perfected  by  delivery,  could  not  be  set 
aside  by  the  legal  personal  representative  of  the  infant,  in  the 
absence  of  fraud  or  undue  infiuence.    The  learned  judge  in  the 
course   of  his  judgment,  after  alluding  to  jhe  incapacity   of 
infants  to  enter  into  contracts,  said:     "But  I  am  not  aware  of 
any  law  which  prevents  an  infant  from  making  a  donation  of 
any   chattels   or   personal   property   in   his   actual   possession. 
There  is,  indeed,  a  special  law,  the  creation  of  courts  of  equity 
in  this  country,  and  the  same  law,  with  somewhat  wider  scope, 
prevails  in  other  European  systems  of  jurisprudence  by  which 
persons  who  stand  in,  what  is  called,  a  fiduciary  relation  to 
infants  are  precluded  from  obtaining,  or  at  least  from  retain- 
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ing,  donations  or  benefits  of  any  kind  from  their  actual,  or 
quondam,  wards/'  In  Bowman  v.  Secular  Society,  Limited  (117 
L.  T.  Rep.  161;  (1917)  A.  C.  604),  Lord  Parker  of  Waddington 
in  the  eouise  of  his  judgment  said:  ''At  c(Mnmon  law  the  con- 
ditions essential  to  the  validity  of  a  gift  are  reasonably  clear. 
The  snbjeet-matter  must  be  certain.  The  donor  must  have  the 
necessary  disposing  power  over,  and  must  employ  the  means 
recognized  by  common  law  as  sufficient  for  the  transfer  of  the 
subject-matter;  and  finally  the  donee  must  be  capable  of  acquir- 
ing the  subject-matter.  If  these  conditions  be  fulfilled,  the 
property  in  the  subject-matter  of  the  gift  passes  to  the  donee, 
and  he  "becomes  the  absolute  owner  thereof,  and  can  deal  with 
the  same  as  he  thinks  fit.''  It  is  a  matter  of  every-day  ex- 
perience that  infants  frequently  make  gifts  of  personal  chat- 
tels belonging  to  them,  and  the  authorities  appear  to  support 
the  view  that  such  gifts  are  valid,  in  the  absence  of  fraud  or 
undue  influence.  In  connection  with  the  subject  of  gifts  refer- 
ence may  be  made  to  the  recent  decision  of  Mr.  Justice  P.  O. 
Lawrence  (Re  Stoneham,  120  L.  T.  Rep.  341).  There  the  donee 
was  in  possession  of  the  donor's  house,  with  the  consent  of  the 
donor.  The  donor,  by  parol,  gave  some  of  the  furniture  in  the 
house  to  the  donee,  and  confirmed  the  gift  by  will,  and  ap- 
pointed the  donee  one  of  the  executors  thereof.  His  Lordship, 
after  reviewing  the  authorities,  held  that  there  was  sufficient  de- 
livery to  complete  the  gift  notwithstanding  the  chattels  were 
in  the  possession  of  the  donee  at  and  prior  to  the  time  of  the 
gift;  and,  further,  that,  even  if  the  gift  had  been  incomplete, 
the  confirmation  by  will  and  the  appointment  of  the  donee  as 
executor  made  the  gift  complete. 

The  Confiscation  op  Enemy  Merchant  Vessels  in  Port. — 
Mr.  Bonar  Law  recently  said  in  answer  to  a  question  that  he  re- 
gretted he  was  not  in  a  position  to  make  any  reply  at  present  as 
to  the  particular  Hague  Convention  and  the  particular  article 
of  that  convention,  under  which  the  United  States  based  its 
claim  to  German  shipping  which  took  refuge  in  the  United 
States  ports  as  a  result  of  British  sea  power.  In  reply  to  a 
further  question  as  to  ''the  points  of  international  law  involved,'' 
Mr.  Bonar  Law  said:  ''I  am  not  an  authority  on  international 
law,  but  I  believe  it  is  the  fact  that,  in  the  case  of  a  country 
that  goes  to  war  and  has  ships  of  the  enemy  in  her  ports,  the 
custom  of  international  law  is  that  they  have  the  right  to  claim 
theuL'*  Assuming  that  the  word  'they"  in  Mr.  Bonar  Law's 
reply  refers  to  the  country  in  whose  ports  are  the  ships  of  a 
country  against  which  war  has  been  declared,  Mr.  Bonar  Law's 
statement  of  the  custom  of  international  law  as  unaffected  by 
the  Hague  Convention  seems  incorrect.  Mr.  Hannis  Taylor,  the 
eminent  American  jurist,  writing  in  1902,  says:  "It  is  not  likely 
that  any  civilized  nation  would  now  confiscate  the  property  of 
private  enemies  within  its'  limits  on  the  outbreak  of  war.  .  .  . 
The  United  States  Supreme  Court  has,  indeed,  declared  confis- 
cation to  be  a  war  right,  not  effective,  however,  until  Congress 
enacts  a  statute  for  the  purpose — sometliing  Congress  has  been 
careful  never  to  do  except  during  the  Civil  War.  .  .  .  Ships  in 
port  were  formerly  confiscated,  but  the  universal  rule  now  is 
to  allow  them  time  to  finish  loading  and  make  their  home  ports 
if  they  do  not  contain  contraband.''  The  Lord  Chancellor  thus 
expounds  and  explains  the  position  of  enemy  merchant  vessels  in 
port  at  the  outbreak  of  war  according  to  the  modem  practice 
which  prevailed  before  the  Hague  Convention :  "The  question," 
he  writes,  "of  merchant  vessels  found  at  the  outbreak  of  hostili- 
ties in  enemy  ports  has  received  special  treatment  It  was  the 
old  custom  to  place  an  embargo  on  these  before  war  broke  out, 
thereby  condemning  them  as  good  prize  in  advance  under  the 


name  of  'droits  of  Admiralty.'  From  the  middle  of  the  nineteenth 
century,  however — a  period  in  which  several  important  de- 
partures from  old  international  practice  were  made — ^it  became 
customary  to  allow  them  a  certain  length  of  time  for  loading 
or  unloading  and  clearing.  Thus,  in  the  Crimean  War  the  mer- 
chantmen of  Russia  and  Turkey  were  allowed  to  leave  each  other's 
ports,  and  England  and  France  gave  Russian  vessels  six  weeks' 
grace,  Russia  bestowing  a  similar  exemption.  The  same  practice 
was  adopted  in  subsequent  wars,  including  the  Austro-Prussian 
War  1866,  the  Franco-German  war  1870,  the  Russo-Turkish  War 
1877,  the  Spanish-American  War  1898— a  month  being  granted 
by  the  United  States  and  the  immunity  iuterpreted  by  the  Ameri- 
can courts  as  extending  to  merchantmen  that  had  left  port  before 
the  outbreak  of  war — and  the  Russo-Japanese  War  1904.  At  the 
Hague  Conference  in  1907  the  modem  practice  was  embodied  in 
a  convention  (No.  VI.  of  1907),  with  an  additional  declaration 
that  vessels  and  cargo  unable  to  leave  within  the  time  allowed  by 
the  enemy  should  not  be  confiscated,  but  merely  detained  during 
the  war  or  requisitioned  on  payment  of  compensation.  Enemy 
merchant  vessels  on  the  high  seas,  in  ignorance  of  the 
outbreak  of  hostilities,  are  only  to  .be  detained,  and,  if  requisi- 
tioned or  destroyed,  c<Nnpensation  must  be  paid  and  provision 
must  be  made  for  the  safety  of  persons  and  papers  on  board.  The 
United  States  objected  to  the  convention,  which  she  held  to  be  of 
a  retrogressive  character,  while  Germany  and  Russia  declined  to 
agree  to  the  provisions  with  regard  to  enemy  merchant  ships  on 
the  high  seas,  considering  that  they  imposed  too  heavy  a  burden 
upon  States  which  did  not  possess  naval  stations  to  which  such 
vessels  can  conveniently  be  taken." 


Nervy.— Kidd  v.  Thomas  A.  Edison,  239  Fed.  405 

Bugs  on  the  Coast.— Roach  v.  Francisco,  138  Tenn.  357. 

Trouble  in  the  W.  C.  T.  U.— Prunm  v.  Wise,  126  Iowa  528. 

An  Action  By  the  Anti-Saloon  Leaque. — Goodman  v.  Con- 
verse, 43  Neb.  463. 

The  Cart  Before  the  Horse. — ^A  judgment  for  the  defendant 
in  Karthaus  v,  Nashville,  etc.,  R.  Co.,  140  Ala.  433,  was  reversed 
on  appeal. 

Who  Would  Want  ToT— '^The  judges  say  that  one  cannot 
throw  stones  moliter."  2  Rollers  Abr.  548,  as  quoted  in  Pierce 
OU  Corp.  V.  City  of  Hope,  39  S.  Ct.  172. 

So  Mote  It  Be. — ^^'A  lawyer  may  not  succeed  in  his  case,  but 
this  is  no  reason  for  refusing  to  pay  him." — Per  Kelly,  J.,  in 
Strong  V.  Butcher,  174  N.  Y.  Supp.  359. 

But  It's  Got  Nothing  on  Labor. — "Capital  is  as  sensitive  as 
a  mimosa  plant." — ^Per  Bond,  C.  J.,  in  State  v.  Consolidated 
School  District  (Mo.),  209  S.  W.  96. 

Epigrammatic  Nonsense. — "You  cannot  substitute  something 
for  nothing." — ^Per  Martin,  J.  A.,  in  Granger  v.  Brydon-Jack,  25 
British  Columbia  Rep.  526.    Mere  words!    It's  done  every  day. 

Our  Omniscient  Courts. — ^''When  a  woman  {>ermits  a  man 
to  take  her  on  his  lap,  the  belief  that  he  had  made  some  prog- 
ress in  her  affections  is  certainly  natural." — ^Per  Grey,  V.  C,  in 
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Sinclair  v,  Sinclair,  57  N.  J.  Eq.  222.    Apparently  there  is  no 
limit  to  judicial  knowledge. 

Superlatively  Speaking. — In  Slicker  v.  State,  13  Ark.  397, 
the  defendant  was  convicted  and  fined  for  preventing  the  execu- 
tion of  process  by  a  constable.  So,  while  the  defendant  may 
have  been  'flicker"  than  the  constable,  certainly  the  state  was 
the  slickest  of  all. 

LAWYERa  Included? — "I  venture  to  suggest  that  these  parties 
have  had  enough  law  and  Avould  be  wise  to  drop  all  contention 
without  costs,  remembering  what  was  said  long  ago:  'He  who 
loves  law  dies  either  mad  or  poor.^ " — Per  Middleton,  J*,  in 
Glass  V,  Glass,  44  Ont.  L.  Rep.  236. 

In  Other  Words,  a  "Squealer." — "The  accomplice  is  the 
modem  product  of  evolution  from  the  common  law  approver, 
who  being  indicted  of  treason  or  felony,  and  arraigned,  con- 
fessed his  gdilt  before  plea  pleaded,  but  said  that  another  was  his 
accomplice  in  the  very  same  crime,  in  order  to  procure  his  own 
pardon."— Per  Riddell,  J.,  in  Rex  v.  McCranor,  44  0.  L.  R.  482. 

Just  a  Few  Names. — ^Purely  by  way  of  illustrating  the 
ramifications  of  American  nomenclature  as  revealed  in  the  law 
reports,  we  append  a  few  case  titles,  recently  noted: 

State  V.  Whiteneck,  176  Ind.  404; 

State  V.  Hug,  44  Mo.  116; 

Slob  V.  De  Mots,  153  Iowa  411; 

Chronic  v.  Pugh,  136  111.  539; 

Ek  V.  Phillips  Fuel  Co.,  157  Iowa  433. 

Payment  in  Advance. — ^An  elderly  gentleman  of  Celtic  birth, 
who  had  unexpectedly  fallen  heir  to  a  substantial  inheritance, 
immediately  acquired  a  costly  and  high-powered  car. 

After  a  few  instructions,  he  sallied  forth  on  the  streets  of 
his  home  town.  In  a  short  time  he  was  hauled  before  the  local 
judge  and  accused  of  speeding.  During  his  trial  his  persistence 
in  inteiTupting  the  proceedings  so  exasj)erated  the  court  that  it 
instructed  the  clerk  to  fine  him  five  dollars  for  contempt  of 
court. 

With  a  dignified  air,  the  old  gentleman  peeled  off  a  number  of 
greenbacks  from  a  monstrous  roll  and  handed  them  to  the  clerk 
with  the  following  remark:  "Here  is  twenty  dollars,  for  five 
dollars  don't  begin  to  show  my  contempt  for  this  d court." 

The  Vehemency  op  Counsel. — Says  the  London  Law  Times: 
'^Besides  the  Commentaries,  Blackstone  left  some  valuable  re- 
ports which  were  first  published  after  his  death.  These  afford 
at  least  one  gleam  of  humor,  and  that  is  when,  after  setting  out 
the  argument  for  the  plaintiff  in  Roe  on  the  demise  of  Bree  v. 
Lees,  he  says  'Hill,  totis  viribua  for  the  defendant,'  and  then 
summarizes  the  contentions  advanced  by  that  learned  counsel, 
who  Avas  often  facetiously  termed  Serjeant  Labyrinth.  A  new 
interest,  and  indeed  piquancy  would  be  added  to  law  reports  were 
the  reporter  to  indicate  the  vehemency  or  otherwise  of  counsel  in 
presenting  their  arguments." — This  might  be  a  good  idea  as  far  as 
England  is  concerned  but  it  would  seem  to  be  rather  unnecessary 
in  America.  Quite  enough  space  in  our  law  reports  is  already  de- 
voted to  the  "vehemency  of  counsel,"  generally  resulting  in 
reversals. 

A  "Get." — It  seems  to  be  an  exceedingly  simple  matter  for 
Hebrews  to  "get"  a  divorce.  Our  knowledge  of  the  subject  is 
derived  from  the  following  portion  of  the  opinion  in  a  recent 
New  York  case  which  we  pass  along  for  the  enlightenment  of 
our  readers:    "The  plaintiff  testified  that  in  1910  the  defendant 


told  him  she  wanted  a  divorce,  that  he  consented,  that  they  both 
went  to  a  rabbi,  and  that  be  gave  her  what  is  known  in  theur 
religion  as  a  'get,  a  Hebrew  divorce';  that  she  then  went  back 
to  Odessa,  and  he  has  never  seen  her  since.  Proof  was  presented 
that  she  thereafter  in  Odessa  married  another  man  and  was  liv- 
ing with  him  as  his  wife.  A  'get'  is  defined  to  be:  'A  bill  of 
divorce  among  the  Jews.  Like  the  Ketuba,  or  marriage  contract, 
this  document  is  drawn  up  in  the  Aramaic  language,  uniformly 
worded  and  carefully  written  by  a  proper  scribe.  The  orthodox 
form  must  contain  twelve  full  and  equal  lines  (neither  more  nor 
less)  to  agree  with  the  numerical  value  in  Hebrew  of  the  letters 
G  T.  After  certain  preliminary  ceremonies  and  questionings  by 
the  rabbi,  particularly  as  to  whether  both  parties  agree  to  the 
divorce,  the  husband  hands  the  get  to  his  wife  in  the  presence  of 
ten  witnesses.  In  the  get  is  contained  the  date,  the  names  and 
surnames  of  husband  and  wife  and  of  their  fathers,  and  also  the 
name  of  the  city  and  its  location  (whether  near  a  river  or  sea). 
After  the  first  lines,  containing  the  date,  it  runs:  'I,  N.,  son  of 
N.,  of  the  city  of  N.,  situated  on  the  river  N.,  set  thee  free,  my 
wife,  N.,  daughter  of  N.,  ot  the  city  of  N.,  etc.  Thou  art  set 
free  and  art  at  liberty  to  marry  any  man  whom  thou  ma3rst 
choose.  This  document  from  me  is  a  letter  of  divorcement  and 
liberty  according  to  the  law  of  Moses  and  Israel.' " — ^Per  Tiemey, 
J.,  in  Shilman  t;.  Shilman,  105  Misc.  461. 

Delmonioo^s. — Though  not  actually  appertaining  to  the  law, 
the  following  extract  from  the  recent  opinion  of  a  New  York 
judge  should  be  of  interest  to  all  lawyers  either  because  they  have 
eaten  at  Delmonico's  or  because  they  belong  to  that  larger  class 
who  would  like  to  have  eaten  there:  "This  is  an  application  by  the 
receivers,  Maurice  P.  Davidson  and  Grosvenor  Nicholas,  for 
leave  to  continue  the  business  of  Delmonico's,  now  being  con- 
ducted by  them,  until  a  sale  thereof  or  until  the  election  of  a 
trustee.  .  .  .  During  the  operation  of  the  business  by  the  re- 
ceivers, all  rent  and  taxes  which  have  accrued  during  their  occu- 
pancy liave  been  paid.  The  business  is  substantial,  and  there 
are  about  200  employees,  many  of  whom  have  been  at  Del- 
monico's in  one  capacity  or  another  for  many  years.  *The 
Delmonico  tradition  of  conseiTatism  and  excellence,'  the  re- 
ceivers state,  has  been  'carefully  preserved.'  In  addition  to  the 
gratifying  results  obtained  by  the  application  of  good  business 
methods,  it  is  probably  true  that  the  business  of  this  old-time 
restaurant  has  improved,  to  some  extent  at  least,  because  of 
sentimeijtal  reasons.  Delmonico's  dates  back  to  1825,  and  was 
established  about  1845  at  what  later  became  the  site  of  the  old 
Stevens  hotel  at  7  Broadway.  When  Croton  water  was  intro- 
duced into  the  city,  the  occupants  of  the  houses  fronting  on 
Bowling  Green  erected  a  fountain,  consisting  of  a  rough  stone 
structure,  over  which  the  water  was  conducted  by  means  of  a 
pipe.  The  design  called  forth  considerable  adverse  criticism  from 
visitors  from  out  of  the  city,  and  the  incident  and  mention  of 
Delmonico's  are  thus  recorded  by  the  poet  John  Godfrey  Saxe: 

"And  now  Mr.  Brown» 

Was  fairly  In  town, 
In  tliat  part  of  the  city  they  used  to  call  *down,* 
Not  far  from  the  spot  of  ancient  renown 

As  beinK  tlie  scene 

Of  the  Bowling  Green, 
A  fountain  that  looked  like  a  huge  tureen 
PUed  up  with  rocks,  and  a  squirt  between. 

And  he  stopped  at  an  Inn  that's  known  very  well, 
'Delmonico's'  once — now   'Stevens'  Hotel' ; 
(And  to  venture  a  pun  which  I  think  rather  witty, 
Tliere's  no  better  Inn  In  this  Inn-famous  city !" 

"(NoTB. — The  Greatest  Street  in  the  World — Broadway.  By  Stephen 
Jenkins,  Knickerbocker  Pre«».)" 

About  58  years  ago,  in  1861,  Delmonico's  moved  from  the 
Bowling  Green  section  to  Broadway  and  Fourteenth  Street.     In 
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1876  the  next  move  was  made  to  Twenty-sixth  Street  and  Fifth 
Avenue,  and  in  1897  the  establishment  again  moved,  this  time 
to  Forty-fourth  Street"  and  Fifth  Avenue,  where  it  now  is. 
These  moves  of  this  famous  restaurant  mark  the  progress  of  the 
aetive  life  of  the  city  as  it  gradually  developed  toward  the  north, 
although  eaeh  move  was  attended  with  the  usual  foreboding 
propheey  that  the  location  was  too  far  uptown  and  ahead  of  its 
time.  Throughout  these  many  years  of  existence,  now  rapidly 
reaching  a  century,  the  effect  of  Delmonico's  has  been  to  adhere 
to  some  simple  and  comfortable  traditions.  The  theory  is  that  the 
relation  of  host  and  guest  still  exists.  Some  of  the  well-known 
figures  have  gone,  such  as  the  white-haired  John  (quite  typical), 
who,  it  is  said,  after  three  score  and  ten  of  a  life  of  urbanity 
towards'  the  patrons  and  thrift  for  himself,  now  spends  a  vigor- 
ous and  happy  old  age  on  his  New  Jersey  farm.  The  guest  still 
continues  to  have  identity.  He  is  respectfully,  but  cheerfully, 
greeted  by  name  as  he  enters  his  favorite  room  or  takes  his 
fav<Hite  seat.  While  across  the  table  he  is  discussing  the  affairs 
of  the  day,  of  closing  a  business  transaction,  or  telling  his  tribu- 
lations to  his  lawyer,  the  waiter  does  not  hover  about,  but  ap- 
proaches only  when  he  is  beckoned.  In  the  quiet  and  dignified 
room  in  which  at  the  end  of  the  day  busy  men  of  the  city  are 
wont  to  dine  with  each  other,  one  may  hear  oneself  ^think  as  well 
as  talk,  without  the  din  of  the  orchestra,  and  with  only  the  occa- 
sional faint  sound  of  the  strains  t)f  music  from  the  more  preten- 
tions rooms  where  those  disposed  to  be  more  formal  may  gather. 
In  the  banquet  halls  great  and  important  addresses  have  been 
made  at  public  gatherings  by  l^ders  of  thought  in  their  day 
and  generation.  Here,  too,  many  young  folks  have  gone  for- 
ward into  life  with  the  good  wishes  of  their  relatives  and  friends. 
Within  these  walls  the  debutante  has  attended  her  first  fprmal 
party,  under  circumstances  different  only  as  to  time  and  dress 
from  those  which  her  mother  and  grandmother  remember. 
Throughout  all  the  years,  the  effort  has  been  to  keep  for  the  New 
Torker  and  the  visitor  from  elsewhere  a  place  of  dignity  and 
quiet,  and  to  resist  those  innovations,  some  of  which  have  re- 
solted  in  eliminating  the  individual  and  depriving  the  patron 
of  that  individual  attention  for  which  at  least  some  guests  still 
erave.  Those  who  know  this  history*  and  these  characteristics 
have  been  loath  to  see.Delmonico^s  g6.  It  is  their  loyalty  which 
in  part,  at  least,  has  been  responsible  for  possibilities  of  a  future, 
and  the  hope  (in  which  this  court  will  assist)  is  that  the  busi- 
ness may  continue,  and  go  on,  so  that  the  institution  may  be 
kept  alive,  and  not  merely  find  its  place  on  a  page  of  some 
book  reminiscent  of  New  York.    AppHcation  granted." 


RESERVATIONS   AND   THE   LEAGUE  OF   NATIONS. 

To  the  Editor  of  Law  Notes. 

Sir:  No  reservation  by  the  United  States  Senate  either  of  the 
Monroe  Doctrine  or  of  the  United  States'  reserved  right  to  with- 
draw from  the  League  would  be  effective  unless  at  the  time  such 
reservation  were  attempted  to  be  exercised  the  executive  council 
of  the  League  then  approved  of  its  exercise. 

Such  reservation  might  be  as  worthless  and  ineffectual  as  the 
like  reservation  of  the  alleged  right  of  Virginia,  New  York  and 
Rhode  Island  to  secede  from  the  Federal  Union  contained  in  the 
respective  ratifications  of  the  United  States  Constitution  by 
those  states,  was  held  to  be  during  the  Civil  War.    By  the  sword 


of  war,  and  later  by  the  decision  of  the  Federal  Supreme  Court, 
it  was  decided  that  notwithstanding  express  reservations  in 
their  ratifications  of  the  Constitution  of  the  right'  of  those  states 
to  secede,  the  Federal  Union  was  perpetual  and  indissoluble. 
Texas  v.  White,  7  Wallace,  700,  722,  725-6. 

Virginia's  ratification  of  the  Federal  Constitution  does  "declare 
and  make  known  that  the  powers  granted  under  the  Constitution 
being  derived  fr^m  the  People  of  the  United  States  may  be  re- 
sumed by  them  whensoever  the  same  shall  be  perverted  to  their 
injury  or  oppression."  2  Documentary  History  of  the  Con- 
stitution of  the  United  States,  p.  145. 

New  York's  ratification  of  the  Federal  Constitution  declares: 
"That  the  powers  of  Government  may  be  reassumed  by  the  Peo- 
ple, whensoever  it  shall  become  necessary  to  their  happiness." 
2  Documentary  History,  pp.  190,  191. 

Rhode  Island's  ratification  declares:  "That  the  powers  of 
Government  may  be  reassumed  by  the  People,  whensoever  it 
shall  become  necessary  to  their  happiness."  2  Documentary 
History,  p.  311. 

The  Executive  Council  of  the  League  of  Nations  is  an  autocracy 
like  the  Holy  Alliance  v^ithout  any  Supreme  Court  or  any  other 
council  or  legislative  body  to  hold  it  in  check.  It  is  the  sole 
judge  of  its  own  powers.  It  is  a  union  of  the  executive,  legisla- 
tive and  judiciary  merged  into  one  body.  If  its  decision,  how- 
ever erroneous,  is  disregarded,  an  international  boycott,  embargo 
or  taboo  will  be  followed  by  an  international  war  in  which  it  is 
the  duty  of  every  member  state  to  support  the  international  war 
to  the  utmost  of  its  strength.  There  is  no  more  reason  to  believe 
that  in  an  emergency  the  Monroe  Doctrine  would  be  respected  be- 
cause resented  or  the  reserved  right  to  secede  peaceably  allowed, 
than  was  the  like  reserved  right  in  the  case  of  Virginia  (^ke- 
wise  of  New  York  and  Rhode  Island)  in  1861. 

Henry  A.  Forstbr. 

New  York  City. 

HOW   SHOULD  LOGS   BE  MEASURED  f 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  before  me  Scribner's  Lumber  and  Log  Book,  of 
the  1918  edition,  which  is  published  by  S.  E.  Fisher,  P.  0.  Box 
197,  Rochester,  N.  Y.  On  page  71  et  seq.  thereof  is  given  a 
log  table,  by  which  round  logs  are  reduced  to  inch  board  meas- 
ure by  Doyle's  Rule. 

Section  5072  of  the  Code  of  Mississippi  provides  for  the 
measurement  of  saw  logs  and  square  timber.  It  reads  as 
follows:  "The  table  known  as  "Scribner's  Lumber  and  Log 
Book,  by  Doyle's  Rule"  is  the  standard  rule  of  measurement  by 
which  logs  and  square  timber  shall  be  measured.  The  use  of  any 
other  rule  of  measurement  is  unlawful;  and  any  person  who 
shall  use  any  other  rule  which  gives  less  number  of  feet  in  a 
i^ven  log,  shall  be  guilty  of  misdemeanor  and  punished  accord- 
ingly, and  be  liable  to  any  person  injured  for  triple  damages." 

The  lumber  men  in  this  section  contend  that  logs  should  be 
measured  by  taking  the  diameter  at  the  small  end  of  the  log  the 
shortest  way  across,  within  the  bark.  On  the  other  hand,  the 
property  owners  are  contending  that  the  logs  should  be  meas- 
ured by  taking  the  diameter  at  each  end  of  the  log,  the  shortest 
way  across,  within  the  bark,  adding  them  together  and  dividing 
by  two;  in  other  words,  taking  the  mesne  diameter  to  get  the 
board  measure,  and  they  support  their  contention  by  quoting  a 
paragraph  to  be  found  on  page  72  of  Scribner^s  Book,  aforesaid, 
which  reads  as  follows:  "It  is  customary  in  measuring  logs,  to 
take  the  diameter  in  the  middle  of  the  log,  inside  the  bark.  This 
is  obtained  by  taking  the  diameter  at  each  end  of  the  log,  adding 
them  together,  and  dividing  by  two." 
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While  all  of  the  lumber  men  state  that  the  paragraph  last 
quoted  was  not  to  be  applied,  they  could  give  no  reason  why  it 
should  be  disregarded.  They  urge  that  trees  growing  in  the 
swamps  in  this  country  flange  out  at  the  base  very  abnormally, 
and  that  to  apply  the  paragraph  last  quoted  would  mean  disaster 
to  the  purchaser  of  logs. 

Note  that  the  paragraph  in  question  says  "it  is  customary." 
Is  it  to  be  understood  that,  while  it  may  be  customary,  that  it 
is  not  a  part  of  the  rule? 

Knowing  how  careful  you  are  and  how  exhaustive  and  in- 
telligent your  publication  is  in  treating  all  subjects,  I  thought 
that  you  might  be  in  a  position  to  throw  some  light  on  the 

subject. 

Jno.  Brunini. 

Vicksburg,  Miss. 

THE  EXECUTION  OP  WORLD  CRIMINALS 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  noticed  in  your  admirable  publication  (June 
number)  to  which  I  have  for  many  years  subscribed  a  discus- 
sion by  Mr.  Upson  of  the  question  whether  there  is  any  precedent 
or  procedure  for  the  execution  of  world  criminals  and  I  have 
written  a  short  suggestion  of  the  principles  involved  as  follows: 

"The  proposition  that  William  of  HohenzoUern  is  entitled  to 
escape  punishment  because  there  is  no  written  law  applicable 
to  crimes  committed  by  a  sovereign  is  an  amazing  fallacy.  The 
truth  is  that  all  laws  imposing  penalties  for  crime  are  solely  for 
the  benefit  and  protection  of  the  criminal  and  if  a  man  is  above 
the  law  he  is  beyond  the  pale  of  its  protection.  In  the  absence 
of  law  any  man  who  has  seen  his  home  burned,  his  wife  abused 
and  his  children  murdered,  may  with  his  friends  pursue  the 
offender  and  inflict  his  own  measure  of  punishment  to  avenge  the 
villany  and  vindicate  his  sense  of  wrong  and  outrage. 

"To  prevent  mistakes  and  to  restrain  this  right  by  regulation  is 
the  object  of  law  which  requires  a  trial  to  give  the  offender  a 
chance  to  be  heard  in  his  defense  and  to  mete  out  the  penalty 
that  would  otherwise  be  left  to  the  unregulated  vengeance  of  the 
sufferers.    All  this  operates  solely  to  the  benefit  of  the  criminal. 

"Society  in  thus  taking  away  the  right  of  private  vengeance 
does  so  under  an  implied  obligation  to  inflict  a  proper  punish- 
ment. When  society  by  miscarriage  or  delay  of  justice  fails  to 
keep  this  promise,  there  is  a  relapse  to  a  state  of  nature  and 
the  indignant  sufferers  resume  their  right  to  redress  their  griev- 
ances in  their  own  way,  which  explains  lynching  and  Vigilance 
Conmiittees. 

"The  Elaiser  is  therefore  in  the  position  of  one  who  has  com- 
mitted the  most  frightful  crimes  (for  he  who  does  not  exercise 
his  power  to  prevent  is  guilty  of  what  is  done  with  his  con- 
sent) and  there  exists  no  law  to  protect  him.  He  is  then  left 
liable  to  any  form  of  trial  that  to  the  injured  people  may  seem 
fit  and  to  such  punishment  as  they  may  deem  appropriate. 
There  being  no  law  to  regulate  either  his  trial  or  punishment  any 
form  of  trial  may  be  extem])oiized  and  no  punishment  can  be 
said  to  be  excessive  or  unlawful.  It  is  a  matter  for  the  general 
sense  of  right  and  justice  implanted  by  Qod  in  mankind. 
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'^Humanity  has  risen  to  its  present  state  of  safety  and  security 
from  oppression,  tyranny  and  wickedness  on  the  part  of  its 
rulers  by  the  trial  and  execution  of  Charles  I  of  England  and 
Louis  XVI  of  France,  for  neither  of  which  was  thers  any  for- 
mulated law.  These  two  great  examples  have  ever  since  caused 
kings  to  tremble  at  the  thought  of  an  aroused  and  indignant 
people. 

"There  needs  now  the  final  blow  at  the  divine  right  of  mon- 
archs  to  shed  blood;  the  great  spectacle  of  the  last  great  criminal 
of  this  type  dangling  on  the  end  of  a  rope.  This  lesBon  would 
do  more  for  all  time  to  quench  that  lust  for  conquest  that  mounts 
to  the  head  of  aoibitious  sovereigns  than  anything  that  has  hap- 
pened in  a  hundred  years. 

"For  authority  there  is  no  need  to  go  farther  than  the  natural 
sense  of  justice.  And  there  being  no  positive  decree  of  law  one 
the  subject  this  recourse  remains  entirely  intact  and  unimpaired 
in  its  pristine  vigor.'' 

Chables  M.  Cist. 

Cincinnati;  Ohio. 


"Every  litigant,  whether  he  be  morally  good  or  bad,  is  en- 
titled, in  a  court  of  jtlstiee,  to  have  his  rights  passed  upon 
and  his  evidence  weighed  by  an  unprejudiced  tribunal.  Bias 
improperly  created  during  the  progress  of  a  trial  is  as  hurtful 
as  that  which  lurks  in  the  minds  of  jurors  before  being  im- 
paneled."— ^Per  Hodges,  J.,  in  S.  A.  Pace  Grocery  Co.  v.  Quynes, 
(Tex.)  204  S.  W.  797. 


"Those  who  from  choice  make  a  livelihood  of  debt  collecting 
only  from  the  poor,  the  nuserable,  the  broken,  are  likely  to  use 
torture  in  some  form  of  pressure,  and  the  more  refined  the  sensi- 
bilities of  their  victims  the  greater  the  chance  of  success." — Per 
Lanun,  J.,  in  Lipscomb  v.  Talbott,  243  Mo.  40. 
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Defending  the  Kaiser. 

CAN  it  be  possible  that  an  American  lawyer  would  assist 
in  the  defense  of  William  Hohenzollem?  Press  re- 
ports have  gone  so  far  as  to  assert  that  several  American 
practitioners  will  be  employed  to  assist  in  the  defense  of 
the  arch  criminal  of  all  times.  Unless  some  confirmation  is 
forthcoming  Law  Notes  prefers  to  believe  that  the  state- 
ment is  a  libel  on  the  American  bar.  True  there  were 
some  lawyers — few  in  number  and  in  some  instances  asso- 
ciated with  ultra  radical  propaganda — ^who  defended  dur- 
ing the  war  persons  charged  with  sedition,  draft  evasion 
and  the  lika  For  these  there  was  at  least  the  excuse  that 
every  accused  man  has  a  constitutional  right  to  the  assist- 
ance of  counsel.  But  to  go  beyond  the  utmost  stretch  of 
professional  duty,  to  go  across  the  sea  and  engage  in  the 
defense  of  the  man  whose  orders  set  in  motion  and  main- 
tained the  most  awful  orgy  of  rapine  and  slaughter  that 
this  blood-stained  world  has  ever  seen — ^we  cannot  believe 
that  a  man  bom  under  the  flag  of  the  United  States  would 
do  it.  What  would  induce  him  to  do  it  ?  Not  the  noble 
desire  to  espouse  the  cause  of  the  defenseless.  From  his 
own  land  William  Hohenzollem  can  command  the  ser- 
vices of  learned  and  cunning  advocates,  men  steeped  in 
all  the  sophistries  of  the  "Kultur"  of  a  nation  of  intel- 
lectual criminals.  For  the  money  or  the  notoriety  ?  It  is 
absolutely  unthinkable.  Out  of  a  perverse  pride  in  the 
opinion  that  some  technical  view  of  the  law  presents  an 
obstacle  to  the  proposed  trial?    At  the  banning  of  the 


war  some  lawyers  fromguch  a  motive  contended  that  the 
Constitution  forbade  seiv^ng  troops  across  the  sea,  but  the 
present   proposition  goes*  f^r/.bpyond  that  suicidal   con- 
tention.    The  punishment  of  ilijf  "Kaiser  is  demanded  in 
the   interest   of  all  humanity  "toystajiil   as   a   perpetual 
memorial  of  the  world's  condemnatidrr'of /Aggressive  war,  a 
perpetual  warning  to  any  man  who  may  ii^'the  future 
dream  of  being  war  lord  of  the  world.     If/th^t/gunish- 
ment  is  not  inflicted,  if  kings  are  loft  free  to  bolfo^feljiat  in 
making  war  they  gamble  with  the  lives  of  their  subjpcis . 
and  not  with  their  own,  on  the  heads  of  those  responsibler'. 
for  that  miscarriage  of  justice  will  rest  the  responsibility 
for  the  next  war  which  devastates  the  globe.     Is  there  an 
American  lawyer  who  will  volunteer  to  take  his  share  of 
that  responsibility  ? 


The  End  of  the  War. 

THE  fact  that  there  has  been  considerable  discussion  in 
the  recent  cases  as  to  when  in  legal  eifect  the  war 
ends  indicates  that  the  question  is  not  wholly  free  from 
doubt.  In  Southwestern  Tel.  Co.  v.  Ilouston,  256  Fed. 
690,  decided  April  13,  1919,  it  was  said:  "The  signing 
of  the  Armistice  did  not  terminate  the  war.  We  are 
still  at  war  although  active  hostilities  have  been  suspended 
and  may  not  be  renewed."  This  is  in  accord  with  the  gen- 
eral rule  established  in  Hijo  v.  V.  S.,  194  U.  S.  315,  and 
declared  by  several  of  the  statutes  enacte<l  in  the  course 
of  the  present  war,  that  the  proclamation  of  the  President 
determines  the  date  when  the  war  terminates.  But  on 
November  11,  1918,  the  President  in  annoimcing  to  Con- 
gress the  signing  of  the  Armistice,  read  its  terms  and 
said :  "The  war  thus  comes  to  an  end,  for  having  accepted 
these  terms  of  armistice  it  will  be  impossible  for  the  Ger- 
man command  to  renew  it."  In  U.  S.  v.  Hides,  256  Fed. 
707,  it  was  held  that  these  words  constituted  a  presidential 
proclamation  of  the  close  of  the  war  and  the  court  set 
aside  a  conviction  of  maintaining  a  house  of  ill  fame  near 
a  military  camp  on  December  7,  1918,  on  the  ground  that 
with  the  termination  of  the  war  the  federal  power  to  regu- 
late against  such  houses  ended.  The  court  said :  "In  ad- 
vance of  a  treaty  it  is,  of  course,  possible  for  the  war  to 
break  out  again ;  but  if  it  does  not  do  so,  then  certainly 
it  was  in  fact  ended.  If  the  announcement  of  the  Presi- 
dent was  true  and  correct,  then  the  7th  day  of  December, 
1918,  came  after  the  war  was  at  an  end,  and  was  not 
Muring  the  present  war,'  as  that  phrase  is  used  in  the 
statute  under  which  this  prosecution  was  begun.  The  ac- 
curacy of  this  proposition  would  seem  to  bo  obvious. 
Again,  the  President's  ofiicial  statement  was  either  tnie 
or  it  was  mere  rhetorical  optimism.  This  court  is  by 
no  means  at  liberty  to  yield  to  the  latter  alternative,  for  it 
is  clearly  of  opinion,  in  view  of  current  public  history, 
that  the  President's  statement  was,  in  fact,  correct  when 
made,  even  if  an  agreed  upon  treaty  of  peace  has  been 
delayed  in  the  making."  x\ccording  to  the  press  reports 
this  argument  was  urged  on  Judge  Hand  in  Commercial 
Cable  Co.  v.  Burleson,  255  Fed.  99,  involving  the  taking 
over  of  the  cable  lines  on  November  16,  1918.  It  was 
however  ignored,  the  court  stating  the  law  as  follows: 
"They  rely  upon  the  fact  that  after  November  11,  1918, 
the  war  was  from  a  military  aspect  closed,  and  that  the 
powers  of  the  President  had  changed.  By  virtue  of  what 
fact  did  they  change?     Not  by  the  intent  of  Congress, 
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because  the  resolution  expressly. extends  the  powers  until 
peace  has  been  declared.  Had,  meyintended  that  a  suspen- 
sion of  hostilities  should,  tfejiinate  the  right,  they  would 
not  have  said  precisely*  thjS^-fcrritrary.  Nor  did  they  change 
by  any  liTnitatioiLQf^t^e  Constitution  that  I  know.  Even 
if  I  were  to  agjltrfiS^-tliat  the  power  were  only  co-extensive 
with  a  stafe  of  wJir,  a  state  of  war  still  existed.  It  is  the 
treaty.'wkicj^- terminates  the  war."  It  would  seem* that  the 
court  «i*^he  Hicks  case  attributed  to  the  President  a  for- 
>  quality  and  finality  which  was  far  from  his  intent.  Clearly 
;\Ih9  language  to  Congress  imported  only  mutual  congratula- 
*  tion  at  the  practical  cessation  of  our  sacrifice  of  blood  and 
treasure,  and  not  a  formal  declaration  that  the  Armistice 
should  have  a  legal  effect  which  no  jurist  has  ever  at- 
tributed- to  such  an  instrument.  Certainly  if  the  words  of 
the  chief  executive  on  such  an  occasion  are  to  be  given  the 
effect  of  an  official  proclamation  it  will  be  expedient  to 
continue  "secret  diplomacy"  a  little  longer. 

The  English  vs.  the  American  Constitution. 

THE  Canada  Law  Journal  referring  to  a  recent  state- 
ment in  Law  Notes  that  the  American  government, 
however  imperfect,  is  the  best  the  world  has  ever  seen, 
says:  "We  who  belong  to  the  British  Empire  demur  to 
the  statement  that  it  is  the  best  constitution  the  world 
has  ever  seen.  That  should  not  however  be  laid  to  the 
charge  of  those  who  formulated  it ;  they  did  the  best  they 
could  at  the  time.  The  British  constitution  is  the  result 
of  development  for  a  thousand  years  or  so,  and  ought  to 
be,  as  it  is,  the  best."  The  remark  thus  demurred  to  was 
aimed,,  not  at  our  British  cousins,  but  at  the  nations 
whence  come  those  who  seek  to  repay  our  hospitality  by 
destroying  our  institutions.  Having  borrowed  our  com- 
mon law  and  many  of  our  other  institutions  from  Britain, 
we  are  certainly  estopped  to  criticise  harshly  her  govern- 
mental system.  What  our  contemporary  forgets  how- 
ever is  that  it  was  after  about  nine  hundred  of  those 
thousand  years  of  British  development  that  men,  chiefly 
of  British  birth  or  ancestry,  took  all  that  they  deemed 
good  of  British  institutions,  and  used  it  as  the  basis  of 
the  American  constitution.  Many  of  the  archaic  frag- 
ments which  then  clung  to  the  ancient  institutions  of  the 
British  Isles,  England  herself  has  since  discarded,  until 
at  the  present  time  but  two  radical  differences  exist,  elec- 
tive as  compared  to  hereditary  sovereignty  and  a  written 
as  compared  to  a  traditional  constitution.  In  respect  to 
the  first  of  these  England  has  in  effect  adopted  the  Ameri- 
can system  by  rel^ating  the  King  to  the  position  of  a 
highly  respected  figurehead  and  vesting  the  real  executive 
power  in  the  Premier.  Even  with  this  done,  the  possi- 
bility of  a  strong  and  evil  king  coming  to  the  throne 
argues  in  favor  of  the  American  system.  Our  written  con- 
stitution certainly  gives  a  fixity  to  personal  rights  which 
no  mere  tradition  can  insure,  and  the  fact  that  it  has 
been  eighteen  times  amended  shows  that  it  is  not  too  in- 
flexible. This  leaves  us  free  to  boast  of  the  absence  of  an 
established  church  and  a  hereditary  nobility,  relics  of  the 
past  whose  right  to  present  existence  few  thoughtful  Eng- 
lishmen will  maintain.  But  over  and  above  these  differ- 
ences and  such  friendly  argument  as  may  be  indulged  in 
with  respect  to  them,  the  fact  remains  that  between  the 
two  great  governments  of  Anglo-Saxon  origin  there  should 
exist  no  contention  "save  that  noble  contention,  or  rather 


emulation,  of  who  best  can  serve  and  best  agree"  in  the 
evolution  and  establishment  of  a  system  of  just  law. 

Referendum  on  Constitutional  Amendments. 

AJfEBBASKA  jurist  whoso  letter  is  published  in  another 
column,  contributes  an  interesting  argument  in  op- 
position to  the  view  that  in  the  states  which  have  adopted 
the  referendum  an  amendment  to  the  federal  constitu- 
tion must  be  submitted  to  popular  vota  The  crux  of  the 
whole  question  is  the  interpretation  to  be  given  to  the 
word  ^^legislature"  as  used  in  the  federal  constitution  to 
designate  the  body  having  the  power  to  ratify.  It  cer- 
tainly cannot  be  that  it  is  never  to  be  extended  beyond 
the  legislature  as  it  existed  at  the  adoption  of  the  con- 
stitution. More  than  thirty  new  legislatures  have  since 
'been  created.  The  powers  of  l^islatures,  the  number  of 
members  and  the  mode  of  their  election  are  constantly 
changing,  and  are  subject  to  xmrestricted  change  at  the 
discretion  of  the  states.  The  constitution  of  the  United 
States  "was  not  intended  to  provide  merely  for  the  ex- 
igencies of  a  few  years  but  was  to  endure  through  a  long 
lapse  of  ages  the  events  of  which  were  locked  up  in  the 
inscrutable  purposes  of  Providence"  (Story,  J.,  in  Martin 
V.  Hunter,  1  Wheat.  326).  The  term  must  therefore  in- 
tend the  l^islative  power  as  it  shall  at  the  time  of  the 
ratification  in  question  be  constituted.  It  is  true  enough, 
as  Judge  PembOTton  says,  that  the  federal  constitution 
cannot  be  amended  by  amending  a  state  constitution.  But 
when  the  federal  constitution  refers  to  a  state  constitution 
which  the  state  is  at  liberty  to  change  at  will,  its  applica- 
tion must  change  with  the  changes  in  that  institution.  If 
it  does  not  it  will  have  no  application,  and  the  state  in- 
stead of  amending  has  repealed  the  federal  constitution. 
Of  course  the  makers  of  the  constitution  knew  nothing  of 
the  referendum.  For  that  matter,  they  knew  of  no  means 
of  carryipg  the  mails  except  by  "post  roads,"  but  that  fact 
did  not  constrain  the  government  to  transport  mail  per- 
petually by  stage  coach.  The  argument  in  favor  of  the 
necessity  of  submitting  an  amendment  to  a  referendum 
was  put  with  what  seems  unanswerable  logic  by  the  Wash- 
ington court  in  State  v.  Howell,  181  Pac.  920,  wherein 
Chadwick,  C.  J.,  said:  "If  we  are  to  stand  upon  the 
word  legislature';  if  that  word,  and  that  alone,  is  the 
Alpha  and  Om^a  of  our  inquiry — it  follows  that  the 
controversy  is  at  an  end ;  but  we  are  cited  to  no  instances 
where  a  great  question  involving  the  political  rights  of  a 
people  has  been  met  by  such  technical  recourse;  where 
any  court  has  so  exalted  the  letter  or  so  debased  the  spirit 
of  the  law.  ...  It  may  be  set  down  as  a  truism  that  the 
Congress  of  the  United  States  has  no  concern  of  the  man- 
ner in  which  the  people  of  the  several  states  pass  upon 
the  proposed  amendments.  It  is  the  act  of  ratification  or 
rejection  by  the  legislative  power  in  a  sta»te,  and  not  the 
manner  of  doing,  that  makes  for  the  result  to  be  accom- 
plished. ...  It  is  provided  in  the  federal  constitution 
that  proposed  amendments  shall  be  ratified  by  the  l^is- 
latures  of  the  states  or  by  conventions  assembled  for  the 
purpose  of  considering  them.  It  cannot  be  urged  suc- 
cessfully that  the  framers  of  the  constitution  used  the 
words  'legislatures'  and  'conventions'  as  terms  describ- 
ing then  present  institutions,  for  it  is  well  known  that 
at  the  time  the  constitution  was  adopted  some  of  the  states 
did  not  have  legislative  assemblies." 


Digitized  by 


Google 


Septembeb,  1919.] 


LAW  NOTES 


103 


Trust  Busting. 

WITH  the  restoration  of  industry  to  a  peace  basis  has 
come,  as  might  have  been  anticipated,  a  renewal  of 
the  agitation  against  the  "trusts,"  and  the  present  inordi- 
nate cost  of  the  necessities  of  life  will  add  a  great  deal  of 
force  to  the  movement.  Whether  the  trusts  should  be  ex- 
tinguished is  an  economic  rather  than  a  legal  question. 
If  we  may  follow  the  example  of  the  courts  and  indulge 
in  a  little  digression,  it  is  far  from  being  certain  that 
the  large  business  concerns  have  any  particular  connection 
with  the  high  cost  of  living.  If  the  zealous  "trust 
buster"  would  look  around  his  own  home  town,  he  would 
find  representatives  of  the  petty  profiteers  and  price  raisers 
who  in  their  aggregate  are  responsible  for  a  great  deal 
more  of  the  present  trouble  than  is  ^T)ig  business."  But 
leaving  that  issue  to  those  whose  constitutional  duty  it  is 
to  pass  on  it,  it  is  to  be  hoped,  for  the  credit  of  the  Ameri- 
can judicial  system,  that  the  ancient  farce  of  "dissolving" 
the  trusts  will  not  be  re-enacted  in  the  presence  of  a  de- 
risive world.  Trust  after  trust  has  bdfen  dissolved  by  the 
solemn  adjudication  of  the  highest  court  in  the  land,  with 
no  effect  whatever  that  the  ordinary  citizen  can  discern. 
In  Dogberry's  famous  charge  he  said  with  respect  to  the 
miscreant  who  would  not  stand  when  so  ordered:  "Why 
then  take  no  note  of  him,  but  let  him  go,  and  presently 
call  the  rest  of  the  watch  together  and  thank  God  you  are 
rid  of  a  knave."  If  we  are  to  have  an  anti-trust  law  on  the 
books  it  should  be  enforced  in  such  a  manner  as  not  to 
bring  the  administration  of  justice  into  popular  contempt 
and  give  point  to  Bolshevist  clamor  about  the  power  of 
wealthy  men  to  evade  the  law.  Every  time  that  a  com- 
bination is  judicially  declared  to  be  unlawful  every  man 
responsible  for  its  creation  should  go  to  the  penitentiary 
for  a  long  term  of  years.  In  connection  with  the  rigid 
penal  enforcement  of  the  law  there  should  be,  to  avoid 
injustice,  some  opportunity  for  a  declaratory  judgment. 
If  business  men  in  the  best  of  faith  desire  to  form  a  busi- 
ness combination,  they  have  no  means  whatever  in  the 
present  state  of  the  law  of  knowing  whether  it  will  be 
considered  illegal.  They  must  either  forego  their  plan 
or  take  their  chances.  A  provision  whereby  on  applica- 
tion to  the  Attorney  General  an  issue  could  be  framed  in 
everj"^  doubtful  case  and  the  opinion  of  the- court  evoked 
thereon,  would  make  possible  helpful  combinations  of 
capital  while  checking  those  which  are  contrary  to  the 
policy  of  the  law.  It  should  not  be  necessary  either  to 
tolerate  evil  combinations  or  to  discourage  beneficial  ones, 
but  it  will  require  some  amendment  of  existing  laws  to 
avoid  doing  one  or  the  other. 

The  Biggest  Trust  of  All. 

WHETHKR  trusts  shall  be  prohibited  or  regulated  is 
purely  an  economic  question,  and  since  there  is  to  be 
a  renewal  of  agitation  on  the  subject  it  is  to  be  hoped  that 
its  political  animus  will  be  enlightened  with  some  small 
measure  of  economic  knowledge.  At  the  present  time  our 
anti-trust  laws  cannot  command  the  respect  of  any  think- 
ing man,  for  the  reason  that  they  apply  only  to  combiYia- 
tions  of  capital  and  not  to  combinations  of  labor.  Be- 
tween the  two  there  is  no  possible  distinction  in  principle. 
With  respect  to  their  effect,  the  combination  of  capital 
sometimes  increases  directly  the  price  to  the  consumer. 


while  the  labor  combination  accomplishes  the  same  result 
indirectly  but  surely  by  increasing  the  cost  of  production. 
As  to  the  matter  of  methods,  the  capitalistic  trust  usually 
confers  some  benefit  on  the  public  by  reductions  while  en- 
deavoring to  put  a  rival  out  of  business.  Organized  labor 
knows  no  method  of  establishing  a  monopoly  except  by 
a  stoppage  of  industry,  often  accompanied  by  destruction 
of  property  and  assaults  on  individuals.  There  are  two 
possible  industrial  theories,  that  of  efficiency  gained  by 
the  stress  of  unfettered  competition  and  that  of  efficiency 
gained  by  combination  under  a  single  management.  There 
is  something  to  be  said  in  favor  of  each.  One  thing 
however  is  certain,  no  sound  industrial  structure  can  be 
reared  on  the  basis  of  capital  organized  according  to  one 
theory  and  labor  organized  according  to  another.  The 
original  argument  in  favor  of  the  labor  union  was  that 
the 'individual  worker  was  at  a  disadvantage  in  dealing 
with  an  employing  corporation  and  that  collective  bar- 
gaining was  necessajiy  to  secure  fair  dealing.  Now  the 
shoe  is  on  the  other  foot.  The  employer  of  a  thousand 
men,  in  case  of  a  dispute  with  them,  is  confronted  with 
the  threat  that  a  million  men  in  all  parts  of  the  United 
States  will  boycott  his  product  unless  he  yields  some- 
thing that  he  does  not  think  is  justly  due.  The  govern- 
ment should  either  remove  its  inhibition  from  all  indus- 
trial combinations  in  restraint  of  trade  or  impose  it 
equally  on  all  combinations.  For  either  course  reasons 
may  be  adduced,  but  for  the  present  policy  of  leaving  un- 
regulated only  the  combination  which  manifests  the  most 
brutal  disregard  of  the  rights  of  others  nothing  but  politi- 
cal expediency  can  be  pleaded. 

Automobile  Owner's  Liability  insurance. 

A  CORKESPOKDENT  whoso  letter  is  published  in  this  issue 
-^^^  takes  exception  to  the  views  recently  expressed  in 
Law  Notes  (June,  1919,  p.  44)  as  to  the  provision  per- 
mitting the  insurer  against  automobile  owner^s  liability 
to  control  the  settlement  with  an  injured  person.  His 
contention  is  that  if  an  owner  who  could  have  settled  for 
a  sum  within  his  insurance  is  prevented  from  so  doing  and 
is  eventually  subjected  to  a  judgment  above  the  face  of 
the  policy  and  compelled  to  pay  the  difference,  the  result 
is  due  to  his  fault  in  not  taking  out  more  insurance. 
From  the  viewpoint  of  the  insurance  companies  this  is 
an  excellent  idea,  but  the  auto  owner  of  modest  means 
will  view  it  somewhat  differently.  It  is  not,  as  our  cor- 
respondent states,  a  matter  of  substituting  the  "untried 
judgment"  of  the  insured  for  that  of  "experienced  ad- 
justers," though  the  former  is  often  an  experienced  busi- 
ness man  and  the  latter  often  a  petty  clerk.  The  idea  is 
to  make  the  adjuster  use  his  judgment  with  some  respect 
for  the  interests  of  the  policy  holder.  A  refusal  to  settle 
which  would  be  politic  from  the  standpoint  of  the  limited 
liability  of  the  insurer  might  be  most  unwise  if  the  un- 
limited liability  of  the  insured  is  considered.  A  man 
might  well  refuse  to  settle  for  $700  if  $1000  was  the 
utmost  possible  recovery  when  he  would  decide  differently 
if  there  was  a  chance  of  his  being  held  liable  for  $10,000. 
Since  the  interests  of  the  insurer  and  the  insured  are  thus 
at  variance,  any  form  of  policy  which  puts  the  policy 
holder  at  the  mercy  of  the  insurer  is  fundamentally  unjust 
There  seems  to  be  no  merit  in  the  proposition  that  it 
would  be  an  infringement  of  the  constitution  to  enact 
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that  every  policy  shall  contain  a  provision  that  while  no 
settlement  can  be  made  without  the  consent  of  the  insurer, 
if  the  latter  refuses  to  make  a  proffered  settlement  its 
liability  shall  extend  to  the  full  amount  of  any  judgment 
that  may  be  recovered.  Of  course  there  is  no  power  to 
compel  a  company  to  write  a  policy  containing  this  or 
any  other  provision.  But  if  any  company  desires  to 
engage  in  the  insurance  business  it  must  do  so  on  such 
terms  as  the  legislature  may  prescribe.  It  is  on  this 
theory  that  the  statutes  prescribing  standard  policies  are 
sustained  (see  14  K.  C.  L.  869).  The  conducting  of  an 
insurance  business  is  not  a  right  but  a  franchise  Ins.  Co. 
v.  Warren,  181  U.  S.  73;  Boston  Ice  Co.  v.  Boston,  etc., 
R.  Co.,  77  N.  H.  6. 


T 


Honorary  Degrees. 

HE  practice  of  conferring  the  degree  of  LL.D.  on 
distinguished  lawyers  is  commented  on  in  a  recent 
issue  of  Bench  and  Bar,  the  editor  saying  in  part :  "We 
have  no  doubt  that  the  clergy  and  Christian  laity  would 
raise  their  hands  in  holy  horror  should  any  institution  of 
learning  undertake  to  confer  the  degree  of  Doctor  of 
Divinity  on  the  most  distinguished  of  our  statesmen.  We 
can  imagine  the  vociferous  rage  ^f  the  medical  profession 
should  such  an  institution  confer  the  degree  of  Doctor  of 
Medicine  on  the  most  valiant  and  successful  general.  Yet 
the  action  of  a  Pennsylvania  college  in  conferring  on  a 
distinguished  naval  officer,  in  recognition  of  his  valiant 
and  useful  services  during  the  war,  the  degree  of  Doctor 
of  Laws,  is  accepted  as  a  matter  of  course,  and  there  are 
probably  few  who  will  even  notice  the  crowning  absurdity 
that  the  institution  which  undertakes  to  confer  this  honor 
is  a  medical  college."  A  protest  against  this  practice  is 
certainly  in  order.  It  seems  strange  that  institutions  of 
learning  should  thus  cheapen  their  own  certificates  of 
scholarship,  more  strange  that  those  who  have  earned 
their  d^rees  should  tolerate  the  gratuitous  bestowal  of 
like  honor  on  others,  and  most  strange  of  all  that  men  who 
have  deserved  well  of  their  country  should  accept  recogni- 
tion in  the  form  of  a  patent  falsehood.  The  custom  doubt- 
less had  its  origin  in  the  day  when  the  degree  of  a  great 
university  carried  with  it  certain  civil  privileges  aad  has 
persisted  like  the  gift  of  the  "freedom  of  the  city,"  once 
a  thing  of  no  small  importance  but  noyr  a  meaningless 
form  in  a  land  where  cities  are  free  to  all  who  come. 
The  matter  is  rather  more  than  one  of  tasta  It  is  a  sub- 
ject of  frequent  complaint  that  scholarship  at  the  bar  is 
on  the  decline.  What  incentive  is  there  to  the  laborious 
acquirement  of  that  scholarship  when  a  prosperous  lay- 
man may  wear  its  insignia  ?  Men  are  so  constituted  that 
the  outward  and  visible  signs  of  achievement  are  a  spur 
to  heroic  endeavor.  If  the  Victoria  Cross  was  conferred 
on  wealthy  soap  manufacturers  in  recognition  of  their 
prominence,  what  pride  would  remain  to  those  who  won 
it  on  the  bloody  field  of  battle  ?  In  a  land  which  professes 
to  value  the  victories  of  peace  and  the  fruits  of  scholar- 
ship, "LL.D."  should  be  as  jealously  guarded  as  "V.C." 
and  should  be  bestowed  with  the  same  attention  to  its 
significance. 

Confidential  Communications. 

n^HE  present  state  of  the  law  with  respect  to  the  com- 
-*•     munications  which  are  privileged  from  disclosure  on 


the  witness  stand  is  not  wholly  logical.  The  rule  of  privi- 
lege rests  wholly  on  public  policy,  and  the  doctrine  is  that 
the  public  welfare  requires  that  a  man  shall  be  able  in  con- 
fidence to  talk  with  his  wife  and  to  seek  legal,  medical 
and  spiritual  counsel.  The  theory  seems  a  sound  one, 
despite  the  vigorous  effort  of  Mr.  Wigmore  to  minimize  it 
in  some  respects,  but  if  it  is  to  be  admitted,  there  are 
other  occasions  of  confidence  which  stand  in  like  reasons. 
If  a  man  confesses  his  sins  to  a  priest,  the  communication 
is  privil^ed,  but  if  he  follows  the  divine  injunction  to 
go  into  his  closet  and  shut  the  door  and  pray  to  his  Father 
which  is  in  secret,  a  listener  outside  the  closet  door  may 
repeat  the  prayer  in  court.  Woolfolk  v.  State,  85  Ga.  69. 
Some  of  the  great  fraternal  orders  play  a  large  part  in 
our  social  organization  and  establish  for  many  men  not 
only  the  most  confidential  personal  relation  but  the  most 
potent  religious  influence  in  their  lives.  Certainly  public 
policy  requires  the  maintenance  of  that  fraternal  tie,  yet 
it  has  been  held  that  a  communication  made  in  reliance 
on  the  Masonic  obligation  is  not  privileged.  Owens  v. 
Frank,  7  Wyo.  467.  A  striking  illustration  of  the  denial 
of  a  privilege  which  is  demanded  by  every  consideration 
of  reason  is  found  in  the  case  of  Lindsey  v.  People,  181 
Pac.  631  (abstracted  elsewhere  in  this  issue),  wherein  it 
was  held  by  a  divided  court  that  Judge  Lindsey  of  the 
Juvenile  Court  of  Denver  could  be  compelled  to  testify  to 
disclosures  made  to  him  in  confidence  by  a  juvenile  de- 
linquent under  his  jurisdiction.  It  is  hard  to  imagine  a 
requirement  of  public  policy  more  stringent  than  that 
which  protects  and  promotes  the  work  of  a  well  con- 
ducted juvenile  court.  It  is  hard  to  imagine  a  relation 
more  confidential  than  that  between  Judge  Lindsey  and 
the  boys  whom  he  is  seeking  to  rehabilitate  or  one  that 
is  used  for  nobler  ends.  That  a  communication  made  in 
the  confidence  of  that  relation  should  not  be  privileged^ 
while  those  of  a  profiteering  merchant  seeking  to  learn 
from  his  attorney  how  far  he  can  gouge  the  public  without 
getting  into  jail  are  privileged,  may  be  law  but  it  cer- 
tainly is  not  justice.  If  it  is  conceded  that  any  communi- 
cation is  to  be  privil^ed  from  the  demands  of  a  legal 
inquiry  it  is  time  that  the  privil^e  should  be  extended  to 
other  relations  produced  by  modem  civilization  which 
stand  on  the  same  footing  in  point  of  reason  as  those  now 
recognized.  *  The  commitment  of  the  entire  matter,  in- 
cluding privileges  now  legislatively  established,  to  judicial 
discretion,  might  be  the  ideal  solution,  but  it  is  probably 
useless  to  expect  any  legislature  to  show  that  much  con- 
fidence in  the  judges  on  whose  intelligence  and  int^rity 
the  entire  administration  of  justice  depends. 

High  Wages  and  the  Legal  Profession. 


A 


T  the  present  time  workers  at  trades  requiring  but 
moderate  intelligence  and  skill  are  receiving  re- 
muneration exceeding  that  of  the  average  young  lawyer. 
Just  what  effect  is  this  going  to  have  on  the  future  of  the 
legal  profession?  The  average  healthy  young  man  of 
eighteen  can  see  how  with  a  few  months'  preparation  for 
a  trade  he  can  become  the  recipient  of  a  "union  scale"^ 
wage  of  thirty  or  forty  dollars  a  week.  Four  years  in 
college,  thrqp  in  a  law  school  and  two  or  three  starvation 
years  waiting  ethically  for  clients  may  bring  him  an  equal 
income  at  the  bar.  Will  not  a  great  many  "take  the  cash 
and  let  the  credit  go"?     There  is  of  course  the  feeling^ 
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which  makes  a  man  prefer  a  ten  dollar  "position"  to  a 
thirty  dollar  "job"  but  it  is  steadily  weakening  under  the 
pressure  of  increasing  prices.  Talk  with  the  young  men 
of  this  generation  discloses  an  increasing  tendency  to  re- 
gard education  as  of  little  value  in  the  struggle  for  suc- 
cess. If  this  condition  persists  it  will  mean  that  the 
legal  profession  will  in  the  future  be  recruited  largely 
from  the  sons  of  the  wealthy,  a  condition  far  from  de- 
sirable, and  one  which  tends  rapidly  to  the  establishment 
of  a  caste  system.  The  solution  of  the  problem,  if  prob- 
lem there  be,  is  somewhat  difficult.  It  is  not  to  be  found 
in  the  reduction  of  wages  or  in  the  increase  of  fees.  It 
lies  rather,  as  does  the  solution  of  many  of  our  prob- 
lems, in  the  cultivation  of  an  ideal ;  in  the  increase  of  the 
belief  that  learning  is  worth  while  for  its  own  sake,  that 
service  and  not  acquisition  is  the  law  of  life,  and  that 
professional  position  is  worth  effort  and  sacrifice  not  for 
its  financial  rewards  but  for  the  unequalled  opportunity 
which  it  offers  to  serve  the  common  good.  When  the  man 
who  maintains  the  nation's  justice  in  peace  receives  some- 
thing of  the  honor  paid  to  him  who  maintains  its  honor 
in  war  the  bar  will  never  lack  for  worthy  candidates,  how- 
ever poor  its  financial  reward  may  be. 


STRIKES  AND  THEIR  CONDUCT 

The  relative  rights  of  labor  and  capital  are  always  of 
great  interest,  involving  as  they  do  the  very  life  of 
the  nation.  Capital  long  reigned  supreme,  being  the 
dominating  and  labor  the  dominated  class.  The  employer 
by  the  abuse  of  his  power  and  refusal  to  accord  to  the  em- 
ployee in  the  past  a  recognition  of  the  latter's  rights  by 
way  of  proper  compensation,  working  conditions,  and  the 
like,  has  created  a  feeling  of  unrest  and  antagonism  which 
is  not  beneficial  to  the  public  as  a  whola  The  United 
States  is  not  the  only  nation  affected.  The  dissatisfaction 
and  unrest  are  practically  world  wida  The  differences 
between  the  plutocrat  and  plebeian,  between  the  employer 
and  employee,  are  not  being  harmonized  but  rather  seem 
to  be  widening.  Dissatisfaction  is  on  the  increase  rather 
than  diminishing.  However,  as  time  has  passed  labor  has 
demanded  and  received  increased  recognition  in  many 
ways.  More  particularly  has  it  advanced  in  the  last  cen- 
tury. The  guild  of  the  medieval  ages  has  been  almost  en- 
tirely succeeded  by  the  unions  and  federations  of  to-day. 
The  arrogance  of  capital  has  been  superseded  by  the 
domination  of  labor.  No  longer  is  the  worker  of  the 
humble,  subservient  and  petitioning  class.  No  longer  is 
capital  comimanding  and  labor  compelled  to  obey.  Eather 
it  is  the  reverse.  The  unsatisfactory  position  assumed  by 
the  former,  viewed  in  its  social  and  economic  aspects,  is 
being  approached  by  the  stand  taken  by  the  latter  in  the 
present  age.  The  evolution  which  was  slow  in  its  earlier 
stages  has  progressed  of  late  years  with  startling  rapidity, 
so  that  at  the  present  time  the  employer  is  often  com- 
pelled to  lend  an  unwilling  ear  and  l^islators  to  accede 
to  many  demands  made  on  them. 

The  position  which  labor  occupies  to-day  is  the  result 
of  co-operation  in  the  form  of  unionism  and  federations 
often  nationwide  in  character.  The  right  thus  to  organ- 
ize for  its  betterment  with  respect  to  the  terms  and  con- 
ditions of  employment  has  been  repeatedly  recognized  by 


the  legislative  and  judicial  departments  of  government. 
Furthermore  the  right  to  cease  work  with  a  view  to  en- 
forcing certain  demands  is  unquestioned.  This  has  de- 
veloped into  what  is  known  as  the  calling  of  a  strike, 
which  is  in  reality  the  growth  of  the  last  century,  con- 
cerning which  it  is  said  in  the  New  Intematiomd  En- 
cyclopaedia under  the  title  "Strikes":  "Any  combina- 
tion of  laborers  to  raise  wages  was  ill^al  in  England  until 
1824,  and  in  France  until  1864.  In  the  United  States 
strikes  as  such  have  never  been  illegal,  but  until  after 
1830  it  was  not  definitely  settled  that  strikers  could  not 
be  arraigned  for  civil  and  criminal  damages  under  the 
conspiracy  laws.  In  the  United  States  there  are  a  few 
records  of  strikes  previous  to  1800,  such  as  those  of  the 
journeymen  bakers  in  New  York  in  1741,  and  of  the 
journeymen  shoemakers  in  Philadelphia  in  1796,  1798, 
1799,  and  1805.  Something  like  a  modem  strike  occurred 
in  New  York  in  1802  among  the  sailors.  They  paraded 
the  streets  and  compelled  others  to  join  them,  but  were 
dispersed  by  constables,  and  their  leaders  were  punished. 
From  1821  to  1834  there  are  accounts  of  only  a  few 
strikes  each  year,  the  records  being  doubtless  very  in- 
complete. These  were  generally  among  the  building 
trades,  hatters,  tailors,  shoemakers,  and  laborers  on  the 
Chesapeake  and  Ohio  Canal.  'In  1835,'  says  the  report 
of  the  Commissioner  of  Labor  (1901,  p.  721),  'strikes  had 
become  so  numerous  as  to  call  forth  remonstrant  comments 
from  the  public  press.'  A  number  of  strikes  for  a  ten- 
hour  day  occurred  in  the  thirties,  while  strikes  for  eight 
hours  were  general  in  1872-73.'  " 

The  purposes  of  a  strike  are  many,  among  others  being 
to  prevent  reduction  of  wages,  to  obtain  better  remunera- 
tion, shorter  working  hours,  more  favorable  conditions  f -  r 
work,  recognition  of  a  union,  discharge  of  nonunion  mrn, 
or  to  assist  some  other  imion  in  enforcing  its  demands, 
the  last  named  being  characterized  as  a  sympathy  strike. 
That  the  employment  of  the  strike  has  been  greatly  bene- 
ficial in  aiding  labor  to  improve  its  standing  and  con- 
ditions generally  is  unquestioned.  Without  the  unions 
and  the  use  of  this  means  capital  would  still  have  been 
dominant  and  dictatorial,  and  the  demands  of  the  worker 
been  accorded  scanty  recognition- 

The  late  world's  war  has  been  productive  of  many  labor 
troubles  and  some  sensational  strikes.  Profiteering  on 
the  part  of  capital  has  been  charged  and  the  charge  can- 
not be  disputed.  Increased  cost  of  living  has  caused  dis- 
content among  the  working  class,  while  fortunes  were 
being  accumulated  by  the  favored  ones.  In  some  instances 
the  demand  for  men  resulted  in  the  voluntary  payment  of 
higher  wages  than  had  ever  been  known.  But  all  branches 
were  not  affected  alike.  In  many  employments,  and  espe- 
cially was  this  true  and  still  is  among  those  employed  in 
lines  not  affected  by  the  war's  demands  or  where  the  em- 
ployees were  not  unionized,  wages  were  not  increased  so 
as  to  enable  the  employee  to  meet  the  added  expense  of 
living  although  the  employer  was  receiving  an  additional 
profit.  Discontent  has  resulted  and  many  strikes  have 
ensued,  frequently  accompanied  by  disorder  and  sundry 
violations  of  law.  In  fact  in  almost  all  strikes  where  any 
considerable  number  of  men  are  involved,  there  is  an  at- 
tempt at  intimidation  or  tne  use  of  violence  towards  others 
who  are  endeavoring  to  perform  the  same  services  in 
place  of  those  refusing  to  work.  It  also  often  happens 
that  property  of  the  employer  is  injured  or  destroyed. 
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In  such  cases  police  protection  should  be  afforded  to  all 
parties  with  a  view  to  enforcing  the  law,  and  prosecuting 
officers  should  see  that  police  officials  perform  their  duty 
and  that  they  suffer  the  penalties  of  the  law  for  refusing 
or  failing  to  do  so.  Yet  how  often  do  we  find  them  ignor- 
ing riotous  acts  on  the  part  of  strikers.  Thus,  for  in- 
stance, we  have  a  ludicrous  situation  depicted  in  a  late 
case  in  a  federal  court.  We  will  state  it  in  the  language 
used  by  the  judge:  "Although  the  police  department 
knew  by  the  middle  of  the  afternoon  that  trouble  was 
threatened  at  the  Atlas  Hotel,  the  record  is  barren  of 
evidence  of  any  attempt  to  prevent  the  assembling  of  the 
crowd,  or  to  disperse  or  control  it  It  was  allowed  to  grow 
until  it  became  what  the  chief  of  police  terms  ^a  mob.' 
Twelve  policemen  were  present  in  tiie  evening.  What  a 
squad  of  courageous  policemen  or  deputy  sheriffs,  bent  on 
the  performance  of  their  duty,  could  have  done  to  pre- 
serve the  peace,  we  do  not  know,  because  no  effort  in  that 
behalf  was  made.  On  the  contrary,  the  chief  of  police 
called  on  members  of  what  he  characterized  as  'a  mob' 
to  aid  him  in  conducting  in  safety  to  the  depot  men  who 
had  committed  no  offense  and  whose  legal  right  to  be  un- 
molested on  the  streets  could  not  be  questioned.  The  rare 
spectacle  was  witnessed  of  unoffending  men,  deprived  of 
the  protection  guaranteed  by  law,  being  marched  to  the 
depot  with  uplifted  hands,  to  be  sent  out  of  town,  while 
the  offending  crowd  that  provoked  such  a  situation  was 
suffered  to  remain  undisturbed."  Niles-Bement-Pond  Co. 
V.  Iron  Holders   Union,  246  Fed.  851,  858. 

Now,  while  the  right  to  strike  is  generally  recognized, 
the  use  of  means  to  make  it  effective  is  confined  to  those 
which  are  lawful.  A  proper  regard  for  the  rights  of  the 
public  should  be  observed.  As  was  said  in  a  recent  case 
in  a  federal  district  court:  "The  employee  and  the  em- 
ployer each  have  their  functions,  their  respective  duties 
and  obligations.  Neither  may  transgress  the  right  of  the 
other,  and  a  court  of  equity  will  not  be  moved  unless  the 
rights  of  one  of  the  parties  are  violated,  or,  by  the  con- 
duct of  one  or  both  of  the  parties,  the  interests  of  the 
greater  party  the  public,  which  is  always  the  sufferer 
during  a  strike,  needs  the  court's  strong  arm."  Puget 
Sound  Traction  Light  &  Power  Co.  v.  Whitley,  243  Fed. 
S45,  947.  That  rights  of  the  public  are  frequently  ig- 
nored is  shown  by  a  recent  strike  in  a  southern  city,  the 
report  of  which  states  that  electricians  struck  in  sym- 
pathy with  street  car  men  after  throwing  out  all  the 
ewitches  in  the  power  plants,  leaving  homes,  streets,  and 
hospitals  without  lights.  In  that  case  the  mayor  declared 
that  such  acts  were  outrages  against  an  innocent  and  help- 
less public,  and  another  local  union  refused  to  support  the 
electrical  workers  on  the  ground  that  the  safety  of  the 
public  was  directly  involved.  Of  course  in  nearly  all 
such  cases  the  participation  of  the  strikers  in  any  imlaw- 
f  ul  acts  is  denied  by  the  unions,  although  any  attempt  by 
the  authorities  to  enforce  law  and  order  is  resented.  Thus 
in  a  strike  which  lately  occurred  on  a  street  railway  line 
in  an  eastern  city  in  which  men  were  pulled  from  cars 
and  assaulted  by  others  in  uniform,  and  property  de- 
stroyed, the  action  of  the  local  authorities  in  declaring 
that  police  would  be  put  on  the  cars  for  protection  of 
employees  and  persons  thereon  was  referred  to  by  the 
attorney  of  the  union  in  language  which  certainly  con- 
tains a  strong  vein  of  humor.  He  was  credited  in  various 
papers  as  saying: 


"If  the  police  man  the  cars  it  will  be  an  outrage.  The 
functions  of  the  police  are  strictly  defined  by  law  to  pro- 
tect life  and  property.  Officials  of  the  union  are*  dis- 
couraging any  acts  of  violence. 

"In  view  of  the  fact  that  the  strike  is  being  conducted 
in  a  peaceable  and  lawful  manner,  if  it  is  true  that  the 
police  are  to  be  placed  on  cars,  we  consider  that  the 
citizens  and  taxpayers'  money  is  being  illegally  spent  to 
hire  oJKcial  strikebreakers.  Such  action  would  seem  to 
show  a  desire  on  the  part  of  the  police  officials  to  arbi- 
trarily help  ...  to  break  a  successful  strike." 

In  this  connection  it  might  be  well  to  ask  why  the 
strikers  should  object  to  such  action  if  they  were  acting 
in  accordance  with  law  and  guilty  of  no  disorderly  con- 
duct.   Certainly  there  was  no  reason  to  object. 

The  right  to  strike  for  a  lawful  purpose  is  conceded,  but 
labor  in  exercising  this  power  and  in  handling  the  situa- 
tion must  have  due  regard  for  the  rights  of  others,  not  only 
as  to  the  public  as  a  whole  but  also  as  to  the  individuals,  in- 
cluding the  employer  and  others  willing  to  work  in  place 
of  the  strikers.  The  fact  ^  that  labor  has  a  grievance  does 
not  justify  violations  of  law  any  more  than  it  does  in  any 
other  case.  If  men  are  willing  to  work  at  a  certain  wage 
or  under  certain  conditions  it  is  a  violation  of  their  rights 
to  intimidate  them,  by  threats  or  force,  in  order  to  cause 
them  to  refrain  from  doing  so.  Conditions  unsatisfac- 
tory to  some  may  be  agreeable  to  others.  The  needs  of 
one  man  may  be  such  as  to  justify  him  in  accepting  em- 
ployment which  is  not  satisfactory  to  another.  Thus  in 
NileS'Bement-Pond  Co.  v.  Iron  Holders'  Union,  246  Fed. 
851,  855,  the  court  said:  "Labor  has  a  right  to  strika 
The  strike  is  sometimes  the  only  weapon  laborers  may 
wield  to  obtain  their  just  deserts.  The  molders  were  at 
liberty  to  contend  for  the  employment  of  union  labor  only 
at  the  Tool  Company's  plant,  this  being  one  of  the  prin- 
cipal points  in  controversy ;  but  the  company  has  the  right 
to  run  an  open  shop,  employing  without  discrimination 
both  union  and  nonunion  labor,  when  and  as  such  labor 
offers  itself  to  meet  the  company's  needs.  The  union  men 
were  not  required  to  work  for  the  company,  but  they  had 
no  right  to  say  that  no  one  should  take  the  places  which 
they  had  left,  or  that  those  places  should  not  be  filled  by 
nonunion  men.  The  right  to  form  and  join  a  union  exists. 
The  right  to  prevent  another  man  from  working,  if  he 
does  not  belong  to  a  union,  does  not  exist.  This  is  still 
a  free  country.  Every  man  may  U3e  his  labor,  his  ac- 
quired or  God-given  talents,  of  whatever  worthy  kind,  in 
an  honest  way  to  earn  a  livelihood  and  gain  a  competency. 
In  the  eyes  of  the  law  the  rights  of  a  imion  man  are  no 
higher  and  no  more  sacred  than  those  of  the  nonunion 
man.  The  rule  of  equality  prevails.  A  person  may  join 
a  union  or  not,  as  he  pleases,  and  no  one  has  a  right 
to  deny  him  the  privilege  of  working,  or  to  harass,  annoy, 
abuse,  or  maltreat  him  because  he  works,  or  is  willing  to 
work,  in  the  place  made  vacant  by  a  striker.  Whenever 
either  labor  or  capital  resorts  to  discrimination,  oppres- 
sive conduct,  or  words  or  deeds  of  violence,  it  discredits 
and  weakens  itself,  and  invites  the  accompanying  defeat 
which  usually  follows." 

The  unions,  however,  do  not  adopt  this  attitude  to- 
wards the  nonunion  man.  They  profess  to  regard  him  as 
an  outcast,  an  exile  to  be  shunned  as  one  would  avoid  a 
person  infected  with  a  loathsome  and  contagious  diseasa 
In  their  eyes  he  has  no  rights.     He  deserves  no  protee- 
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tion.  Their  union  is  their  law.  They  can  do  no  wrong. 
By  some,  assault  and  even  murder  are  justifiable  so  long 
as  they  may  help  to  accomplish  the  object  in  view.  It  is 
this  lawless  conduct  which  the  courts  condemn,  and  which 
causes  lack  of  sympathy  on  the  part  of  the  public.  It  also 
meets  with  the  disfavor  of  the  better  class  of  union  men. 
When  such  means  are  employed  it  is  then  the  duty  of  the 
government  through  its  various  branches  to  protect  those 
who  are  injured  thereby,  and  to  endeavor  to  prevent  the 
continuance  of  lawless  acts.  "Society  itself  is  an  organ- 
ization and  does  not  object  to  organizations  for  social, 
religious,  business  and  all  legal  purposes.  The  law,  there- 
fore, recognizes  the  right  of  workingmen  to  unite  and  to 
invite  others  to  join  their  ranks,  thereby  making  available 
the  strength,  influence  and  power  that  come  from  such 
association.  By  virtue  of  this  right,  powerful  labor 
unions  have  been  organized.  But  the  very  fact  that  it  is 
lawful  to  form  these  bodies,  with  multitudes  of  members, 
means  that  they  have  thereby  acquired  a  vast  power,  in 
the  presence  of  which  the  individual  may  be  helpless. 
This  power,  when  unlawfully  used  against  one,  cannot  be 
met,  except  by  his  purchasing  peace  at  the  cost  of  sub- 
mitting to  terms  which  involve  tiie  sacrifice  of  rights  pro- 
tected by  the  constitution;  or  by  standing  on  such  rights 
and  appealing  to  the  preventive  powers  of  a  court  of 
equity.  When  such  appeal  is  made  it  is  the  duty  of  gov- 
ernment to  protect  the  one  against  the  many  as  well  as 
the  many  against  the  ona"  Oompers  v.  Bucks  Stove  & 
Range  Co.,  221  U.  S.  418,  439. 

The  general  principles  of  law  relating  to  the  right  to 
call  a  strike  and  its  conduct  have  been  frequently  an- 
nounced by  the  courts  and  may  be  regarded  as  settled. 
Unions  cannot  excuse  violations  of  law  on  the  part  of 
their  members  by  pleading  ignorance.  Nor  do  they  gain 
sympathy  on  the  part  of  the  public  by  such  acts.  Threats, 
intimidation  and  violence  are  but  steps  in  the  direction 
of  anarchy.  No  good  can  result  by  conduct  of  this  char- 
acter, and  the  cause  of  labor  is  not  advanced  to  a  better 
plane.  Unions  have  accomplished  much  in  the  past  for 
their  members  by  resorting  to  lawful  means  for  the  attain- 
ment of  their  purposes. 

Furthermore  the  object  should  be  proper  with  due  re- 
gard to  the  rights  of  all.  We  have  heard  capital  accused 
of  profiteering,  but  does  it  benefit  the  working  class  as  a 
whole  for  some  portion  of  it  to  demand  its  share  of  ill- 
gotten  gains?  Is  not  a  particular  branch  profiteering 
when,  although  its  members  pay  seventy  or  eighty  per 
cent  more  for  the  needs  of  life,  as  others  are  paying, 
they  receive  two  and  even  three  times  what  their  com- 
pensation was  before  the  war  for  the  same  work  and  in 
addition  perhaps  are  required  to  work  less  hours?  And 
yet  demands  along  these  lines  are  reported  almost  every 
day.  For  instance,  the  writer  has  just  read  that  drivers 
of  milk  wagons  in  a  certain  city  who  are  now  receiving 
thirty-five  dollars  a  week  and  a  commission  on  collec- 
tions have  organized  and  are  to  demand  fifty  dollars  per 
week  and  double  the  present  commission.  Before  the 
war  a  compensation  of  slightly  over  a  third  of  this  was 
not  objected  to  and  men  were  eager  to  obtain  such  posi- 
tions. Much  the  same  thing  has  occurred  in  the  trans- 
portation field.  This  condition  does  not  help  the  situa- 
tion. It  may  benefit  some  but  not  the  great  body  of 
wage  earners.  Shorter  working  hours,  excessive  pay  such 
as  has  been  mentioned,  and  decreased  production  are 


bound  to  result  in  higher  prices  to  the  entire  public.  This 
does  not  solve  the  real  question  in  which  the  public  is 
as  a  whole  interested,  namely,  the  high  cost  of  living. 
The  situation  seems  to  be  that  each  organization  is  striv- 
ing to  better  its  own  condition  regardless  of  other  lines  of 
labor.  Some  succeed  far  better  than  others  because  in  the 
particular  trade  or  business  in  which  they  are  employed 
there  is  a  greater  necessity  of  service  to  the  public,  as  for 
instance  railroad  and  street  car  lines.  Rather  it  would 
seem  that  there  should  be  a  union  of  effort  to  benefit  all 
producers  and  workers,  aiming  to  include  not  only  the 
railroad  man  or  the  mechanic  but  also  the  clerk,  the 
stenographer,  the  bookkeeper,  the  office  man  and  muni- 
cipal and  government  employee,  many  of  whom  have  not 
been  advanced  in  income  to  keep  pace  with  the  advance 
in  the  cost  of  living. 

The  breach  between  capital  and  labor  should  not  be 
widened.  Each  is  entitled  to  a  just  return  for  the  part 
it  takes  in  the  production  of  the  world.  Their  interests 
are  mutual  and  the  great  problem  must  be  worked  out  on 
lines  of  co-operation,  each  having  a  due  and  proper  respect 
and  r^ard  for  the  rights  of  tibe  other  and  in  addition 
recognizing  the  interests  of  the  great  mass  of  the  peo- 
ple and  the  welfare  of  the  nation.  A  satisfactory  solu- 
tion can  be  reached  but  not  by  a  selfish,  all  profit  grasping 
spirit  on  the  part  of  capital  or  by  unreasonably  excessive 
demands  on  the  part  of  labor.  Harmony,  reason  and 
justice  to  all  must  underlie  and  be  the  basis  of  any  prac- 
tical and  satisfactory  result  to  both. 

HowABD  C.  Joyce. 


"CONCURRENT   JURISDICTION"    NOT   THE    SAME   AS 
•*  CONCURRENT  POWER  " 

In  Law  Notes  of  August  is  found  an  article  by  Mr. 
Bronaugh,  in  which  he  points  out  problems  which  will 
arise  under  article  2  of  the  18th  amendment.  Unfortu- 
nately for  his  contention,  he  bases  them  upon  a  misr 
statement  of  the  contents  of  section  2. 

He  says  that  section  2  of  the  18th  amendment  pro- 
vides that,  "The  Congress  and  the  several  states  shall  have 
concurrent  jurisdiction  to  enforce  this  article  by  appro- 
priate legislation." 

This  is  not  the  wording  of  section  2.  This  section  pro- 
vides that  Congress  and  the  states  shall  have  concurrent 
power  to  enforce  this  article  by  appropriate  legislation. 
"Concurrent  power"  and  "concurrent  jurisdiction"  do  not 
mean  the  same  thing. 

His  argument  is  based  entirely  upon  the  decisions  re- 
lating to  concurrent  jurisdiction  and  is  not  in  point.  He 
relies  mainly  on  the  Or^on  case  212  TJ.  S.  315.  In  this 
case  the  two  states  were  given  concurrent  jurisdiction 
over  the  river.  Or^on  passed  a  law  prohibiting  purse 
nets.  Washington  enacted  a  law  licensing  persons  to  do 
the  thing  which  the  Oregon  legislature  prohibited, 
Or^on  demanded  the  arrest  of  a  citizen  operating  a 
purse  net  in  the  state  of  Washington.  The  court  simply 
held  that  Oregon  could  not  enact  a  law  to  apply  to  a  citizen 
of  another  state  when  he  was  in  that  state  and  not  vio- 
lating the  laws  of  that  stata  If  the  state  of  Or^on  had 
the  legislative  power  to  enact  a  law  for  both  of  these 
states,  just  as  the  federal  government  has  the  power  to 
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enact  a  law  to  apply  to  all  of  the  states,  and  then  Oregon 
had  been  denied  power  to  enforce  the  law  in  Washington, 
the  case  would  be  in  point. 

The  reason  why  the  operator  of  a  purse  net  could  not 
be  convicted  in  Washington  was  because  there  was  no 
law  in  effect  in  the  state  of  Washington  that  he  was  vio- 
lating. When  Congress  enacts  a  law,  it  applies  to  all  of 
the  states,  and  any  person  who  violates  it  cannot  set  up 
the  defense  that  there  is  no  law  prohibiting  the  act  which 
he  was  doing  in  that  particular  jurisdiction. 

The  opponents  of  prohibition  are  mistaken  when  they 
claim  that  the  18th  amendment  cannot  be  enforced  until 
the  state  and  federal  government  enact  identically  the 
same  laws  on  this  subject  matter,  and  that  concurrent 
power  means  joint  action  or  exactly  the  same  action  on 
the  issue  involved.  The  friends  of  the  18th  amendment 
insist  that  concurrent  power  simply  means  equal  power 
or  authority  on  the  part  of  the  state  and  federal  govern- 
ment to  enact  prohibition  l^slation  and  that  the  use  or 
failure  to  use  this  power  by  one  does  not  prevent  the  other 
unit  of  government  from  using  its  full  power  or  part  of 
its  power  to  carry  out  the  manifest  purpose  of  the  18th 
amendment. 

WHAT  IS  POWEB? 

Power  is  simply  the  right,  ability  or  the  authority  to 
do  something.  In  constitutional  law,  power  is  simply  the 
right  to  take  action  in  respect  to  a  particular  matter.  The 
power  referred  to  in  this  amendment  is  the  governmental 
power  to  enact  legislation  to  enforce  the  prohibition 
amendment. 

WHAT  DOES  CONCUERENT  MEAN  ? 

In  the  long  line  of  decisions  the  word  "concurrent"  has 
been  construed  to  mean  the  following:  "Contributing  to 
the  same  event  or  effect";  "co-operation";  "seeking  the 
same  objects."  These  and  many  other  similar  construc- 
tions make  it  clear  that  the  two  units  of  government  are 
given  authority  or  power  to  carry  out  the  purpose  of  the 
18th  amendment.  There  is  no  limitation  on  this  power 
except  that  these  units  of  government  only  use  that 
authority  in  harmony  with  the  purpose  of  the  18th 
amendment. 

There  is  nothing  in  the  18th  amendment  to  require 
concurrent  legislation  to  be  enacted.  It  simply  confers 
concurrent  power  upon  the  state  and  federal  government. 
There  is  a  vast  difference  between  two  units  of  govern- 
ment having  power  to  do  a  thing  and  making  the  ^iforce- 
ment  of  a  constitutional  provision  contingent  upon  the 
state  and  federal  government  enacting  concurrent  legis- 
lation. 

HOW  THE  AMENDMENT  WILL   BE  ENFORCED 

Congress,  having  the  power  as  well  as  the  obligation  to 
enact  legislation  to  enforce  the  amendment,  will  doubt- 
less prohibit  the  manufacture  and  sale  of  intoxicating 
liquor  for  beverage  purposes  and  place  the  obligation  upon 
the  federal  courts  to  enforce  the  prohibition  acts  and 
outline  the  procedure  for  its  enforcement.  It  is  pointed 
out  by  the  opponents  of  prohibition  that  this  policy  will 
result  in  a  conflict  between  the  federal  and  state  laws, 
and  that  concurrent  power  under  such  a  condition  is  im- 
possibla     The  constitution  must  be  construed  together. 


Article  six  of  the  constitution  was  not  amended  or  re- 
pealed by  the  18th  amendment.  It  says:  "This  Con- 
stitution and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United 
States,  shall  be  the  superior  law  of  the  land  and  the  Judges 
in  every  state  shall  be  bound  thereby;  anything  in  the 
Constitution  or  the  laws  of  any  state  to  the  contrary  not- 
withstanding." 

The  Supreme  Court  in  construing  this  has  saii:  "It 
must  always  be  borne  in  mind  that  the  Constitution  and 
laws  of  the  United  States  are  as  much  a  part  of  the  law 
of  every  state  as  its  own  local  laws  and  Constitution." 
This  power  of  the  federal  government  over  the  state  gov- 
ernment was  recently  illustrated  in  the  West  Virginia 
case  decided  by  the  Supreme  Court  in  January,  1919. 
The  court  said:  "When  Congress  exerts  its  authority  in 
a  matter  within  its  control,  state  laws  must  give  away 
in  view  of  the  regulation  of  the  subject  matter  by  the  Su- 
perior power  coi2erred  by  the  Constitution." 

While  the  state  is  given  equal  power  within  its  juris- 
diction to  enact  laws  prohibiting  the  liquor  traffic,  if  it 
does  not  use  that  power  to  the  full  extent  this  wi31  not 
prevent  the  federal  government  from  carrying  out  the 
full  purpose  of  the  18th  amendment  as  authorized  in  the 
constitution.  Each  unit  of  government  will  accept  final 
jurisdiction  of  cases  which  are  prosecuted  under  laws 
enacted  by  it.  There  will  be  no  more  conflict  than  there 
is  now  between  offenses  on  the  same  subject  matter  which 
are  defined  by  the  federal  and  state  government  There 
are  varying  and  even  conflicting  standards  between  the 
state  and  federal  laws  as  to  what  is  intoxicating  liquor, 
adulterated  foods,  drugs,  etc.  A  citizen  of  a  state  who  is 
inclined  to  break  these  laws  will  have  to  inform  him- 
self as  to  the  provisions  of  both  federal  and  state  enact- 
ments and  conform  to  both.  The  18th  amendment 
notifies  him  that  the  beverage  liquor  traffic  is  prohibited 
and  there  is  no  limit  on  the  power  of  the  state  or  federal 
legislative  bodies  in  passing  laws  which  have  a  reason- 
able relation  to  the  end  authorized.  The  federal  courts 
enforce  the  federal  acts.  The  state  courts  will  have  at 
least  as  much  authority  to  make  arrests  and  help  to  en- 
force this  federal  law  as  any  other  federal  law.  See  sec 
1014  R  S. 

The  state  courts,  with  the  larger  number  of  officers  and 
more  adequate  enforcement  machinery,  will  enforce  the 
laws  enacted  by  the  states  in  order  to  make  prohibition 
effective  within  their  borders.  When  a  state  and  a 
municipality  have  concurrent  power  to  prohibit  the  liquor 
traffic,  each  enacts  its  own  laws.  The  municipality  en- 
forces its  own  laws  within  the  municipality.  The  state 
enforces  its  state  law,  not  only  in  the  municipality  but 
throughout  the  whole  state.  Each  unit  of  government 
enforces  its  laws  throughout  the  ©Qtire  territory  within  its 
jurisdiction-  Many  states  give  not  only  concurrent  power 
to  the  mimicipal  council  and  the  state  legislature  to  pro- 
hibit the  sale  of  liquor  but  they  confer  concurrent  juris- 
diction on  city,  township,  county  and  district  courts  to 
enforce  the  law.  The  court  which  accepts  jurisdiction 
first  has  exclusive  jurisdiction  of  that  case,  but  this  does 
not  prevent  other  courts  from  authorizing  arrests  of  the 
same  defendant  for  other  offenses.  Concurrent  power 
causes  no  confusion  or  conflict.  It  will  simply  result  in 
harmony  of  action  between  the  two  governments  and 
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makes  law  enforcement  sure.  The  federal  government 
may  establish  additional  courts  or  confer  additional 
authority  on  judicial  officers  to  enforce  the  prohibition  act 
if  it  becomes  necessary,  just  as  state  officers  have  this 
authority  conferred  upon  them  by  state  law. 

Wayne  B.  Wheelee. 


RATIFICATION  OF  THE  PEACE  TREATY 

Peace  being  signed  more  suo,  Me.  Edouard  Clunet  has  lost 
no  time  in  giving  an  exposition  of  the  immediate  situation,  and, 
although  written  for  the  benefit  of  laymen,  it  will  doubtless 
prove  not  without  interest  to  lawyers.  The  former  president  of 
the  Institute  of  International  Law  writes: 

"The  transition  from  wax  to  peace  supposes  generally,  as  I 
have  before  written,  three  steps:  The  armistice,  the  preliminaries 
of  peace,  the  Treaty  of  Peace."  [Vide  Law  Times,  Oct.  23  last, 
p.  55.]  "Thus  they  followed  the  closing  of  the  previous  Franco 
Cbnnan  war:  Armistice,  Jan.  28,  1871  (Versailles);  pre- 
liminaries, Feb.  26,  1871  (Versailles);  Treaty  of  Peace,  May 
lo,  1871  (Frankfort).  On  the  present  occasion  in  the  re-estab- 
lishment of  pacific  relations  between  the  belligerents  the  inter- 
mediate step  of  the  preliminaries  has  been  passed  over 
{brulee).  They  cease  to  be  enemies  officially  by  two  steps: 
Armistice,  Nov.  U,  1918;  Treaty  of  Peace  of  Versailles,  June 
28,  1919. 

"But  in  what  conditions  does  a  Treaty  of  Peace  become  a 
definitive  diplomatic  instrument f  The  draft  {pro jet)  of  the 
treaty  having  been  duly  communicated  to  the  high  contracting 
parties,  and  the  abundant  exdiange  of  notes  provoked  by  this 
communication  having  been  exhausted,  a  rendez-voua  solennel  has 
been  held  for  the  signature.  Upon  the  diplomatic  instrument 
for  which  the  elegance — ^and  more  so  still — the  solidity  of  the 
paper  are  commendable,  the  plenipotentiaries  accredited  by  their 
respective  Governments  affix  their  personal  seals.  In  principle 
only  the  signature  of  the  chief  of  each  delegation  will  be 
operative  (operante).  In  tradition  all  the  delegates  append  their 
signatures  (paraphes).  The  Treaty  of  Frankfort  of  1871  was 
completed  with  the  names  of  Jules  Favre,  Pouyer-Quertier,  and 
E.  de  Goulard,  on  the  side  of  France,  and  by  Count  Bismarck 
and  Count  d'Amim  on  behalf  of  Germany.  But  the  signing  the 
treaty  is  not  sufficient  in  itself;  it  is  only  a  preliminary  step 
towards  the  treaty  definitive.  Its  juridic  perfection,  and  con- 
sequently its  obligatory  force  depend  on  a  supreme  ceremony, 
the  ratification.  The  ratification  is  the  formal  acceptance  by  the 
sovereign  power  in  the  country  signatory.  The  conditions  of 
the  validity  of  this  acceptance  depend  on  the  prescriptions  of 
the  constitutional  law  of  each  State.  In  some  cases,  becoming 
more  and  more  rare,  the  head  of  the  State  finds  in  his  pre- 
rogatives the  power  of  approving  diplomatic  treaties  without 
any  concurrence  [of  the  Legislature].  To-day  in  the  plerumque 
fit  it  is  the  appanage  of  the  legislative  chambers.  Below  will 
be  found  some  of  the  requirements  of  the  Constitutions  of  the 
signatory  Powers  of  the  Treaty  of  Versailles  of  the  28th  June, 
1919. 

"Germaky. — ^Art.  11  of  the  constitution  of  the  German  Em- 
pire of  the  16th  April,  1871,  contains:  'The  Emperor  repre- 
sents the  Empire  in  international  relations,  declares  war,  and 
makes  peace  in  the  name  of  the  Empire.'  Since  the  eclipse — 
total  or  partial — of  the  imperial  regime,  the  provisional  con- 
stitution of  the  10th  Feb.,  1919,  decides  that  treaties  to  become 
definitive  must  be  approved  by  th«  National  Assembly  and  the 


Commission  of  the  States.  But  the  Prussian  Assembly  and  the 
Bavarian  Assembly  will  certainly  claim  the  right  to  express 
their  approval  (le  droit  dire  leur  mot), 

"England. — In  principle  the  Crown  is  invested  with  the  sov- 
ereign power  of  concluding  all  treaties,  on  the  advice  of  the 
Ministers  responsible.  But  in  practice  of  the  Parliamentary 
Government  the  Chambers  intervene  on  every  occasion  that  a 
treaty  affects  an  important  interest.  Treaty  of  Commerce,  etc.  (A. 
Todd,  Parliamentary  Government  in  England,  1892,  I.  p.  132 
et  5). 

"Belgium. — ^Art.  68  of  the  Belgian  Constitution  of  the  25th 
Feb.,  1831,  says:  'The  King  makes  the  treaties  of  peace,  of 
alliance,  and  of  commerce,'  but  it  adds:  'The  treaties  of  com- 
merce and  those  which  may  encumber  (grever)  the  State,  or  bind 
individually  the  Belgians,  have  effect  only  after  they  have  re- 
ceived the  assent  of  the  Chambers.'  But  our  eminent  Belgian 
confrere,  Edmond  Picard,  considers  that  'the  State,  the  whole 
nation,  could  not  be  bound  when  its  natural  delegates  have  not 
freely  given  their  assent  to  the  engagements  subscribed  in  its 
name.'  This  is  the  theory  followed:  (V«  Convention  interna- 
tionale  nos  80  et  seq.i  Pandectes  beiges,  Bruxelles  1838. — Uon 
Dupreiz,  le  role  constitutionnel  du  Roi,  Revue  g^n^rale,  dec.  1888, 
p.  860). 

"Brazil.— According  to  the  Constitution  of  the  24th  Feb., 
1891,  which  governs  the  Republican  United  States  Of  Brazil,  it 
belongs  exclusively  to  Congress  (Chamber  of  Deputies  and 
Senate)  to  decide  {etatuer)  definitely  as  to  the  treaties  with 
foreign  Powers. 

"Unitesd  States.— The  Federal  Constitution  of  the  17th  Feb., 
1787,  still  in  force,  enacts  as  foUows:  "He  (the  President)  shall' 
have  the  power  to  conclude  treaties,  upon  the  advice  and  consent 
of  the  Senate,  provided  that  two-thirds  of  the  Senators  then 
present  consent.'  The  practice  is  conformable  to  the  constitu- 
tional text,  which,  moreover,  according  to  the  commentators, 
does  not  lend  itself  to  controversy  (Story,  Commentaries  on  the 
Constitution  of  the  U.  S.,  Boston,  1883,  t.  iii,  p.  34). 

"France. — ^Article  8  of  the  constitutional  law  upon  the  rap- 
ports des  Pouvoirs  publics  says:  'The  President  of  the  Re- 
public negotiates  and  ratifies  Treaties.  Treaties  of  Peace  .  .  . 
are  definitive  only  after  having  been  voted  by  the  two  chambers.' 
This  parliamentary  approbation  must  precede  the  ratification 
and  authorize  it.  The  articles  of  the  Treaty  are  not  remitted  in 
discussion,  but  only  those  of  the  bill  of  approbation.  In  the 
discussion  on  the  Treaty  of  Peace  of  Frankfort  it  was  thus  at 
the  National  Assembly  of  Bordeaux  of  the  18th  May,  1871,  (cf. 
Reglements  du  Senat,  art.  73,  de  la  Chambre,  art.  32 — ^E.  Pierre, 
Traits  de  droit  politique,  etc.  Paris,  1893,  p.  879. — L.  Michon, 
les  Traites  intemationaux,  etc.,  Paris,  1901,  p.  204  et  seq,), 

"Italy. — The  ancient  Statut  fondamental  sarde  of  the  4th 
March,  1848,  extended  by  degrees  to  all  Italy,  contains  upon 
the  matter  in  art.  5:  'He  (the  King)  makes  treaties  of  peace, 
of  alliance,  of  commerce,  and  other  matters  by  bringing  them 
to  the  knowledge  of  the  Chambers.  .  .  .  Treaties  which  involve 
a  charge  upon  the  finances,  a  change  {modificatioth)  of  territory, 
shall  only  have  effect  after  the  consent  of  the  Chambers  has 
been  given.'  There  has  been  controversy  to  determine  when  and 
how  and  how  much  of  such  and  such  a  treaty  should  enter  into 
one  or  other  of  these  categories.  In  fact,  treaties  of  peace  have 
been  submitted  to  the  vote  of  the  Italian  Parliament  in  their 
integrity.  (Dr.  Carlo  Schwanner  il  Diritto  de  Guerra,  etc., 
Torino,  1891,  p.  143. — ^M.  Mancini,  Norme  de  Parlamento,  etc., 
1887,  p.  646.) 

"Japan.— According  to  the  Constitution  of  the  11th  Feb.,  1889, 
spontaneously  granted  by  the  Mikado,  the  Emperor  declares  war. 
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concludes  peace,  and  all  treaties.  The  Treaty  of  Shimonosaki 
of  the  17th  April,  1895,  closing  the  Chino-Japanes'e  War,  ob- 
tained the  Imperial  ratification  on  the  20th  May,  1895.  On  the 
occasion  of  the  treaty  signed  at  Portsmouth,  under  the  auspices 
of  the  United  States,  on  the  23d  April,  1905,  which  put  an  end 
to  the  Russo-Japanese  War,  Parliament  was  consulted.  [The 
order  in  which  the  Powers  appear  above  being  somewhat  chaotic, 
it  should  be  stated  that  Me.  Clunet  places  them  alphabetically, 
but  when  translated  this  order  becomes  disarranged.] 

''As  a  treaty  signed  but  not  ratified  is  still,  in  the  language 
of  lawyers,  only  an  obligation  sous  condition  suspensive,  it  sig- 
nifies that  the  sacrament  of  the  confirmation  must  be  administered 
with  prcmiptitude.  There  are  in  the  history  of  treaties  some 
examples  of  ^Ratification  which  have  marched  pede  claudo.  The 
treaty  to  amend  the  Convention  de  Paris  of  the  20th  March, 
1883,  relative  to  the  protection  of  industrial  property  was  signed 
at  Washington  on  the  2nd  June,  1911,  and  ratified  •  .  .  the  1st 
April,  1913.  It  is  an  example  not  to  follow.  On  the  other  hand, 
the  Franeo-G«rman  Treaty  of  Frankfort  of  the  10th  May,  1871, 
stipulated  for  the  exchange  of  ratification  after  a  delay  of  ten 
days  (art.  18).  This  steam-like  procedure  was  observed.  The 
National  Assembly  at  Bordeaux  approved  the  treaty  on  the  18th 
May,  1871,  and  the  prods  verbal  of  the  exchange  of  the  rati- 
fications was  drawn  up  at  the  hour  named  at  Frankfort,  the 
20th  May,  1871.  The  Treaty  of  Versailles  of  the  28th  June, 
1919,  does  not  contain  any  such  fibced  time;  it  contents  itself 
with  a  very  just  wish  (voeu) :  *Art  440. — ^The  present  treaty, 
of  which  the  French  and  English  are  both  authentic,  shall  be 
ratified.  The  deposit  of  ratifications  shall  be  made  at  Paris  as 
soon  as  possible.' 

'however,  in  view  of  the  number  of  high  oontracting  parties 
acHne  delays  may  occur— «ven  involuntarily.  To  remedy  this 
recourse  has  been  had  to  w$  mode  dbr&viatif:  'Art.  440.  A 
first  proeis  verbal  of  the  deposit  of  ratification  will  be  drawn 
up  as  soon  as  the  treaty  has  been  ratified  by  Germany  on  the 
one  part  and  by  three  of  the  principal  Allied  and  Associated 
Powers  on  the  other  part.'  At  this  moment  the  Treaty  will  be 
incorporated  in  international  law  positive  and  become  executory 
(exSoutoire).  'Art.  440.  Frran  the  date  of  this  first  prods 
verbal  the  treaty  will  come  into  force  between  the  high  con- 
tracting parties.' 

''Some  accessory  means,  such  as  the  maintenance  of  the  block- 
ade, the  deferred  sending  back  of  prisoners  of  war,  vnll  hasten, 
perhaps,  the  goodwill  of  Germany.  Some  sad  minds  are  not 
convinced  of  this  goodwill.  They  are  wrong  without  doubt. 
Have  not  the  German  plenipotentiaries  affirmed  that  they  have 
signed  without  mental  reservation  of  any  kindf  Have  not  the 
German  Press,  of  all  shades  of  opinion,  exhorted  their  fellow- 
citizens  to  fulfil  the  engagements  taken  Y  Better  than  anyone, 
Germany,  the  scrupulous  guardian  of  the  pledged  word,  knows 
this  fundamental  rule  of  human  relations,  formulated  a  long 
time  ago  by  the  raison  Scrite:  'Conventions  legally  formed  take 
the  place  of  law  with  those  who  have  made  them.  They  must 
be  executed  in  good  faith.'  It  is  true  that  it  is  in  the  French 
code  that  this  high  moral  law  has  found  asylum." — Law  Times. 


^nder  the  liberal  legislative  enactments  and  judicial  rulings 
completely  emancipating  the  wife  from  her  husband  in  all  prop- 
perty  and  business  relations,  it  seems  to  me  that  there  is  no 
longer  a  vestige  of  law,  reason  or  justice  left  upon  which  to 
base  a  claim  for  damages  against  the  hus'band  for  the  separate 
torts  of  the  wife."— Per  Woodson,  J.,  in  Boutwell  v^  Shellaberger, 
264  Mo.  81. 


Cases  of  ^tdtteat 


Betting  on  Result  as  Disqualifying  Jukor. — One  who  has 
made  a  wager  on  the  conviction  of  a  man  charged  with  murder 
is  not  fit  to  sit  as  a  juror  at  his  trial.  See  State  v.  Warm  (Vt.)^ 
105  Atl.  244,  reported  and  annotated  in  2  A.  L.  R.  811,  wherein 
the  court,  after  reviewing  certain  affidavits  filed  in  connection 
with  a  petition  for  a  new  trial  which  tended  to  show  that  one 
of  the  jurors  had  seme  time  previous  to  the  trial  wagered  that 
the  defendant  would  be  found  guilty,  said:  "Many  people  re- 
gard betting  as  fun,  and  the  fact  that  the  juror  regarded  it  as 
a  joke  to  bet  on  the  conviction  of  a  man  charged  with  murder 
does  not  conmiend  him  to  us  as  a  man  fit  to  be  a  juryman  in  a 
case  in  which  he  had  made  that  kind  of  a  wager.  A  grave 
question  of  public  policy  is  here  involved,  and  it  admits  of  but 
one  answer.  The  amount  of  the  wager  in  this  instance  is 
immaterial  to  the  answer.  Courts  will  not  consider  how  large 
a  wager  must  be  to  disqualify  the  wagerer.  Public  policy  will 
not  permit  verdicts  to  stand  which  are  rendered  by  jurymen  who 
have  bet  on  the  issue,  be  the  stake  great  or  small.  It  is  not  for 
us  to  inquire  whether  or  not  the  result  of  the  trial  was  in  any 
measure  due  to  the  situation  that  existed.  The  due  administra- 
tion of  justice  is  the  question  at  stake." 

Right  to  Compel  WrrNKSS  to  Testipt  as  Expert. — ^In  Penn- 
sylvania Co.  for  Insurers,  etc.,  v.  Philadelphia,  262  Pa.  St.  439, 
105  Atl.  630,  reported  and  annotated  in  2  A.  L.  R.  1573,  it  was 
held  that  a  witness  cannot  be  compelled  against  his  objection  to 
testify  as  an  expert  in  favor  of  a  private  litigant.  The  court 
said:  "The  process  of  the  courts  may  always  be  invoked  to 
require  witnesses  to  appear  and  testify  to  any  facts  within  their 
knowledge;  but  no  private  litigant  has  a  right  to  ask  them  to 
go  beyond  that.  The  state  or  the  United  States  may  call  upon 
her  citizens  to  testify  as  experts  in  matters  affecting  the  common 
weal,  but  that  is  because  of  the  duty  which  the  citizen  owes  to 
his  government,  and  is  an  exercise  of  its  sovereign  power.  So 
also  where  the  state  or  the  United  States,  in  her  sovereign 
capacity,  charges  the  citizen  with  crime,  she  may,  if  need  be, 
lend  her  power  in  that  r^;ard  to  the  accused;  for  she  is  vitally 
interested,  as  such  sovereign,  that  public  justice  shall  be  vindi- 
cated within  her  borders.  Perhaps,  also,  under  like  circum- 
stances, she  may  also  lend  her  power  in  civil  cases.  But  the 
private  litigant  has  no  more  right  to  compel  a  citizen  to  give 
up  the  product  of  his  brain  than  he  has  to  compel  the  giving 
up  of  material  things.  In  each  case  it  is  a  matter  of  bargain, 
which,  as  ever,  it  takes  two  to  make,  and  to  make  uncon- 
strained.^' 

Validity  op  Agreement  Not  to  Defend  Divorce  Suit. — An 
agreement  between  married  people  that  one  of  them  shall  bring 
an  action  for  divorce  and  the  other  shall  fail  to  defend  it, 
especially  where  the  allied  ground  for  divorce  is  not  the  real 
one,  is  a  collusion  to  defraud  the  courts  and  is  void  and  unen- 
forceable. It  was  so  held  in  Edleson  v.  Edleson,  179  Ky.  300, 
200  S.  W.  625,  reported  and  exhaustively  annotated  in  2  A.  L.  B. 
689,  wherein  the  court  said:  ''The  public  policy  of  this  state^ 
aa  well  as  that  of  all  others,  so  far  as  we  know,  is  to  foster, 
protect,  and  encourage  marriage,  as  it  is  the  foundation  of  the 
family  relation,  without  which,  an  observation  of  the  history 
of  the  human  family  shows,  there  can  be  no  civilization.  The 
state  is  interested  in  the  permanency  of  the  marriage  relation, 
and  its  interest  finds  expression  in  the  various  statutes  which 
prescribe  the  grounds  for  which  divorces  may  be  granted,  and 
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the  requirement  that  the  county  attorney  should  examine  the 
record  of  a  proceeding  for  divorce  and  resist  its  granting  unless 
the  applicant  is  entitled  to  it  under  the  laws  of  the  state,  and 
in  the  requirement  that  the  grounds  for  divorce  must  be  proven, 
whether  there  be  a  defense  or  not.  Hence,  a  husband  and  wife 
cannot  lawfully  enter  into  a  contract  for  a  divorce,  and  any 
agreement  made  by  them  to  facilitate  the  procurement  of  a  di- 
vorce is  held  to  be  void  and  illegal,  as  contrary  to  public  policy. 
The  contract  to  facilitate  the  granting  of  a  divorce  is  a  fraud 
upon  the  courts,  as  they  are  the  only  tribunals  which  are 
authorized  to  dissolve  the  marriage  relation,  when  it  has  once 
been  established,  and  then  only  upon  the  grounds  and  for  the 
reasons  provided  for  by  law." 

STATEHia^T   TO    JUVENILB    CoURT   JUDGE    AS   PbIVILEOED    COM- 

MUKiCATiON. — ^In  lindsey  v.  People,  181  Pac.  531,  the  Colorado 
Supreme  Court  held,  three  judges  dissenting,  that  a  statement 
made  by  a  twelve-year-old  boy  to  a  juvenile  court  judge  (Judge 
Ben  B.  Lindsey  of  the  Denver  Juvenile  Court)  to  the  effect  that 
he  had  killed  his  father  was  not  a  privileged  communication 
and  that  on  the  subsequent  trial  of  the  boy's  mother  for  the 
murder  of  the  father,  the  refusal  of  the  judge  when  called  as  a 
witness  to  disclose  any  matter  communicated  to  him  by  the  boy 
was  a  direct  criminal  contempt  of  court.  A  judgment  imposing 
a  fine  of  $500  was  affirmed.  In  a  strong  dissenting  opinion, 
Bailey,  J.,  said:  ''No  more  important  and  wholesome  benefit 
in  general  is  possible  of  attainment  than  that  of  making  way- 
ward and  delinquent  children  dean,  upright  and  useful  citizens. 
That  any  rdationship  which  tends  to  promote  this  highly  de- 
sirable object  should  be  encouraged  goes  as  a  matter  of  course. 
It  is  equaUy  plain  that  anything  whieh  tends  to  destroy  the 
trust  of  the  child  in  the  court  whieh  has  jurisdiction  over  such 
matters  must  necessarily  nullify  all  possibility  of  good  which 
otherwise  might  thereby  be  accomplished.  To  permit  the  viola- 
tion of  a  confidence  made  by  a  delinquent  to  the  judge  of  the 
oourt  having  such  matters  in  charge  would  at  once  remove  the 
cornerstone  of  his  faith  in  the  one  to  whom  he  is  authorized 
to  appeal  for  help  and  protection.  It  may  be  that  the  broad 
powers  and  authority  conferred  by  statute  upon  judges  of 
juvenile  courts  are  such  that,  in  rare  and  exceptional  cases,  some 
judges  may  take  advantage  of  them  for  ulterior  motives,  still, 
in  determining  the  questions  involved  we  are  not  dealing  with 
isolated  cases,  or  with  any  individual  judge,  but  in  a  general 
way,  with  a  most  important  system  of  jurisprudence,  highly  de- 
signed to  promote  the  public  welfare  through  the  reclamation 
and  betterment  of  delinquents,  and  which  as  maintained  and 
ordinarily  administered  is  a  vast  power  for  good,  concerning 
which  no  narrow  construction  should  be  indulged  tending  to 
weaken  or  discredit  its  work.  In  view  of  the  wise  and  humani- 
tarian object  of  the  statute,  which  should  be  supported  and 
upheld  to  the  utmost  legal  extent,  we  are  of  the  opinion  that 
the  communication  in  question  falls  within  well  recognized 
limitations  governing  privileged  communications,  and  should,  in 
the  interest  of  the  general  good,  be  so  treated  by  the  courts." 

Nbcessitt  of  Consideration  to  Support  Option  Under 
Seal.— In  Thomason  v.  Bescher,  176  N.  C.  622,  97  S.  E.  654,  re- 
ported and  annotated  in  2  A.  L.  R.  626,  it  was  held  that  an 
option  under  seal  to  purchase  standing  timber  within  a  specified 
time  requires  no  consideration  to  support  it.  Said  the  court: 
*^t  is  the  accepted  principle  of  the  common  law  that  instru- 
ments under  seal  require  no  consideration  to  support  them. 
Whether  this  should  rest  on  the  position  that  a  seal  conclusively 
imports  a  consideration,  or  that  the  solemnity  of  the  act  imports 
such  reflection  and  care  that  a  consideration  is  regarded  as  un- 


necessary, such  instruments  are  held  to  be  binding  agreements^ 
enforceable  in  all  actions  before  the  common-law  courts.  Speak- 
ing to  the  question  in  Harrell  v.  Watson,  63  N.  C.  454,  Pearson, 
Ch.  J.,  said:  ''A  bond  needs  no  consideration.  The  solemn  act 
of  sealing  and  delivering  is  a  deed;  a  thing  done,  which,  by 
the  rule  of  the  common  law,  has  full  force  and  effect,  without 
any  consideration.  Nudum  pactum  applies  only  to  simple  con- 
tracts." A  similar  position  is  stated  with  approval  in  Pro- 
fessor Mordecai's  Lectures,  at  page  931,  and  Dr.  Minor,  in  his 
Institutes  (pt.  1,  vol.  3,  p.  139),  says:  "In  all  contracts  under 
seal  a  valuable  consideration  is  always  presumed,  from  the 
solemnity  of  the  instrument,  as  a  matter  of  public  policy  and 
for  the  sake  of  peace,  and  presumed  conclusively;  no  proof  to 
the  contrary  being  admitted,  either  in  law  or  equity,  so  far  as 
the  parties  themselves  are  concerned.  While  there  is  much 
diversity  of  opinion  on  the  subject,  we  think  it  the  better  posi- 
tion, and  sustained  by  the  weight  of  authority,  that  the  principle 
should  prevail  in  reference  to  these  unilateral  contracts  or  options 
wh^n,  as  in  this  case,  they  take  the  form  of  solemn  written 
covenants  under  seal;  and  its  proper  application  is  to  render 
them  binding  agreements,  irrevocable  within  the  time  desig- 
nated, and  that  the  stipulations  may  be  enforced  and  made 
effective  by  appropriate  remedies,  when  such  time  is  reasonable, 
and  there  is  nothing  offensive  and  unconscionable  in  the  terms 
of  the  principal  contract." 

Right  to  Habbas  Corpus  or  Onb  Arrested  on  Sitspicion  of 
Having  Contagious  Disease. — ^In  Ex  p.  Hardcastle  (Tex.)  208 
S.  W.  531,  it  was  held  that  habeas  corpus  would  lie  to  inquire 
into  the  legality  of  the  detention  of  one  who  had  been  arrested 
on  the  warrant  of  a  health  officer  without  a  hearing,  as  being 
suspected  of  being  afflicted  with  a  contagious  disease.  The 
court  said:  ''This  is  a  habeas  corpus  proceeding  in  which  the 
relator  is  held  under  an  order  of  the  city  health  officer  of  ^an 
Antonio,  by  virtue  of  quarantine  regulations  established  in  ao- 
eord  with  chapter  85  of  the  Acts  of  the  Fourth  Called  Session 
of  the  Thirty-Fifth  Legislature,  under  a  statement  of  the  order 
of  arredt  that,  according  to  the  information  of  the  liealth  officer^ 
relator  is  affected  with  gonorrhea.  The  form  of  the  order  is 
not  involved,  the  agreed  statement  of  facts  containing  the  fol- 
lowing: 'It  is  further  agreed  that  the  sole  issue  in  the  case  is 
whether  or  not  the  decision  of  the  proper  health  officer  is  final, 
or  whether  the  same  can  be  inquired  into  by  writ  of  habeas 
corpus.'  The  legislature,  under  the  police  power,  has  authority 
to  authorize  the  establishment  of  quarantine  regulations  for  the 
protection  of  the  public  against  contagion  from  those  persons 
whose  condition  is  such  as  to  spread  disease,  and,  incident 
thereto,  to  authorize  the  arrest  and  detention  of  such  persons; 
and  such,  we  understand,  is  the  purpose  of  the  statute  in  ques- 
tion. Under  its  terms,  the  proper  health  officer  may  issue  a 
warrant  by  virtue  of  which  a  lawful  arrest  may  be  made  with- 
out, preliminary  thereto,  affording  the  person  affected  a  hear- 
ing; but  if,  after  arrest,  such  person  challenges  the  right  of 
the  authorities  to  continue  the  detention,  the  fundamental  law 
accords  him  the  right  to  have  the  legality  of  his  detention  in- 
quired into  by  a  proper  court  in  a  habeas  corpus  proceeding. 
The  law  denies  to  no  one  restrained  of  his  liberty  without  a 
hearing  the  right  to  prove  in  some  tribunal  that  the  facts  justi- 
fying his  restraint  do  not  exist  (6  R.  C.  L.,  p.  435,  $  449).  The 
health  authorities  causing  the  arrest  of  relator  derive  their 
power  to  do  so  from  the  alleged  existence  of  the  fact  that  the 
relator  is  affected  with  the  disease  menti<med,  and  that  her  de- 
tention is  required  in  the  public  interest,  to  prevent  contagion. 
If  those  facts  do  not  exist,  the  officer  has  no  jurisdiction  to 
continue  the  restraint^  and  the  oourt  in  the  habeas  corpus  pro- 
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ceeding  has  authority  to  inquire  whether  the  facts  essential  to 
jurisdiction  exist." 

Referendum  on  Prohibition  Amendment. — In  State  v. 
Howell  (Wash.),  181  Pac.  920,  the  court  held  that  under  a 
<5onstitutional  provision  for  a  referendum  on  "acts,  bills  or 
laws"  a  joint  resolution  of  the  legislature  ratifying  the  18th 
amendment  to  the  federal  constitution  was  subject  to  a  refer- 
endum. After  discussing  at  length  the  opposing  contention  the 
court  said  by  way  of  a  reductio  ad  absurdam:  "Keeping  in 
mind  our  present  *bone-dry'  condition,  or  plight,  if  that  term 
be  preferred,  suppose  the  Congress  of  the  United  States  should 
propose  an  amendment  to  the  federal  constitution  providing 
that  it  shall  hereafter  be  lawful  to  ship  into  and  sell  in  all,  of 
the  states  of  the  Union  wines  and  beers  containing  not  to  exceed  a 
<jertain  mir^ii^nTn  of  alcohol — that  it  has  the  power  so  to  do  will  not 
be  denied;  then  suppose  that  the  state  legislature  did  by  reso- 
lution, as  in  the  present  instance,  ratify  the  amendment,  and 
that  it  was  ratified  by  a  sufficient  number  of  states  only,  in- 
cluding our  own,  to  meet  the  demands  of  the  federal  constitu- 
tion. We  would  then  have  a  law  that  waa  not  a  law  before; 
that  would  wipe  out  pro  tanto  the  present  law;  that  would  work 
€uch  an  exception  to  it  that,  so  far  as  the  policy  of  our  citizens 
had  been  expressed  by  their  direct  vote,  would  defeat  its  pur- 
poses. In  such  event — and  it  is  a  reasonable  postulate — ^would 
it  be  urged  for  one  moment  that  the  people  of  this  State  could 
be  denied  a  right  of  referendum  to  determine  for  themselves, 
under  their  reserved  powers,  whether  they  would  desire  their 
own  law  to  be  thus  overcome!  Would  they  have  to  stand  by 
helplessly,  while  the  fruits  of  their  victory  were  swept  away, 
and  their  sovereignty  surrendered  in  degree,  by  resolution  of 
the  legislature  f  I  opine  that  we  would  find  some  way  to  de- 
clare that  the  right  to  refer  the  matter  to  the  people,  who  had 
theretofore  exercised  their  reserved  power  upon  the  very  subject 
of  the  proposed  legislation,  could  not  be  thus  defeated.  It  is 
no  argument  to  say  that  a  referendum  in  that  event  would  operate 
to  promote  a  good  cause,  while  this  demand  comes  from  those 
who  would  defeat  all  liquor  legislation.  We  are  here  to  declare 
the  law,  not  to  maintain  or  defend  policies;  and  it  is  enough  to 
say  that  the  relator  is  within  the  law  as  declared  by  the  whole 
people,  and  as  such  his  right  should  not  in  conscience  be  denied. 
We  cannot  fit  a  rule  to  meet  a  particular  case;  it  must  apply 
to  all  alike,  whatever  the  cause  and  whatever  the  character  of 
those  who  invoke  it."  V:|f;U:.fMiLi 

Liability  in  Tort  of  Public  Service  Corporation  Attempt- 
ing TO  Use  Power  of  Eminent  Domain  for  Private  Pur- 
poses.—The  attempt  by  a  public  service  corporation  to  exercise 
its  right  of  eminent  domain  for  a  private  purpose  under  the 
guise  of  a  public  one  renders  it  liable  in  tort  to  one  injured 
thereby,  although  there  is  no  interference  with  the  physical  pos- 
session of  the  property.  It  was  so  held  in  Sidelinker  v.  York 
Shore  Water  Co.  (Me.),  105  Atl.  122,  wherein  the  court  said: 
"Did  the  filing  by  the  defendant  in  the  county  commissioners' 
court  of  a  notice  of  taking,  stating  that  the  defendant  *haa  taken 
and  hereby  does  take'  the  plaintiff's  land,  such  act  being  ostensibly 
for  a  public  and  lawful  purpose,  but  really  for  a  private  and 
unauthorized  purpose,  render  the  defendant  liable  in  this  action 
of  tort?  A  private  individual,  enjoying  no  special  privileges, 
who,  without  malice,  wrongfully  asserts,  and  presses,  by  suit  or 
otherwise,  a  claim  to  the  property  of  another,  provided  he  do 
not  physically  interfere  with  such  property  or  its  possession, 
is  not,  under  the  common  law,  guilty  of  tort.  But  a  different 
and  stricter  rule  should  be  applied  to  a  corporation  armed  with 
the  right  of  eminent  domain.     Authority  in  some  measure  de- 


termines accountability.  Responsibility  is  a  corollary  of  power. 
Privileges  and  duty  grow  on  the  same  stem.  The  high  standard 
demanded  in  the  conduct  of  trustees,  the  rule  of  trespass  ab 
initio  applied  in  the  case  of  public  officers,  and  the  extraordinary 
degree  of  care  required  of  common  carriers,  are  some  of  many 
illustrations  of  the  broad  application  of  this  principle.  The 
defendant  was  intrusted  by  the  state  with  the  power  of  taking 
property  by  eminent  domain.  This  power  is  an  attribute  of 
sovereignty.  Its  possession  is  a  privilege  of  high  import.  While 
nothing  in  this  case  shows  that  it  is  so  used  by  this  defendant, 
it  may  be  made  an  instrument  of  oppression.  Its  exercise  should 
be  sedulously  guarded.  Atonement  should  be  made  for  its  abuse. 
While  counsel  have  not  cited,  nor  have  we  discovered,  any  author- 
ity directly  in  point,  we  hold  that,  when  this  defendant  filed  in 
the  office  of  the  county  commissioners  its  notice  of  taking  the 
plaintiff's  land,  stating  therein  that  it  'has  taken  and  hereby  does 
take'  such  land,  professedly  for  public,  but  in  fact  for  private, 
purposes,  and  also  filed  its  petition  for  determination  of  dam- 
ages, it  committed  an  act  tortious  as  to  the  plaintiff,  notwith- 
standing it  did  not  by  any  physical  means  interfere  with  the 
plaintiff's  possession." 

Presence  of  Owner  as  Affeoting  Liabiutt  for  Negligekce 
OF  Adult  Son  in  Driving  Car. — ^In  Zeeb  v.  Bahnmaier,  103 
Kan.  599,  176  Pac.  326,  it  was  held  that  the  owner  of  an  auto- 
mobile was  not  liable  in  damages  for  the  tort  of  his  adult  son 
who  was  in  the  possession  of  and  had  the  control  and  manage^ 
ment  of  the  car,  on  the  mere  ground  that  the  owner  was  present 
when  the  son,  although  an  experienced  driver,  committed  a  tort 
by  momentary  negligence  in  driving  the  car.  The  facts  of 
the  case  were  as  follows:  The  defendant  owned  an  automobile 
which  his  son,  an  adult  in  business  for  himself,  was  accustomed 
to  use  for  business  or  pleasure  with  the  defendant's  permission. 
The  son  was  wont  to  use  it  to  drive  to  church.  Sometimes  the 
defendant  or  other  members  of  the  family,  or  all  together,  ac- 
companied the  son.  At  such  times  the  son  always  drove  and 
exclusively  operated  the  car.  On  the  day  of  the  accident  the 
son  invited  his  parents  to  accompany  him  to  church.  On  the 
return  journey  the  son,  while  operatiog  the  car  at  a  speed  of 
2  or  3  miles  an  hour,  overtook  and  collided  with  a  buggy  through 
his  negligent  failure  to  give  the  occupants  of  the  buggy  suffi- 
cient time  to  get  their  vehicle  to  the  side  of  the  road,  and  one 
of  the  occupants  of  the  buggy,  the  plaintiff,  was  injured.  The 
jury  specially  found  that  the  father,  who  owned  the  car  had 
nothing  to  do  with  its  operation  or  control  at  the  time  of  the 
accident.  The  court  said:  "The  law  imposes  no  liability  on  a 
father  for  the  tort  of  his  son  on  the  mere  ground  of  paternity. 
This  is  the  law,  even  where  the  tort  is  that  of  a  minor  son. 
Mirick  v.  Suchy,  74  Kan.  715,  87  Pac.  1141,  11  Ann.  Gas.  366; 
Smith  V.  Jordan,  211  Mass.  269,  97  N.  E.  761.  Unless  some 
rational  theory  of  principal  and  agent,  or  of  master  and  servant, 
supported  by  substantial  evidence,  can  connect  the  father  with 
the  act  or  delict  of  the  son,  the  father  is  no  more  liable  than  a 
stranger.  And  this  principle  holds  true,  whether  the  father  is 
present  or  absent  when  the  tort  of  the  son  is  committed.  If  I 
do  no  more  than  permit  my  adult  son  to  use  my  horse  or  my 
shotgun  whenever  he  cares  to  do  so,  and  if  my  son  is  conceded 
to  be  experienced  in  the  management  of  horses  and  in  the 
handling  of  shotguns,  and  is  not  known  to  be  careless  therewith, 
shall  I  be  held  liable  if  he,  in  a  moment  of  negligence,  rides 
down  a  pedestrian  or  shoots  a  neighbor's  cow,  merely  because 
the  horse  or  shotgun  is  mine,  and  because  I  was  personally 
present  when  the  negligent  mishap  occurred  f  There  is  no  such 
rule  of  law  in  any  20th  century  textbook.  Any  such  rule  of 
j  liability  attaching  to  mere  ownership  of  an  automobile,  if  found 
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in  the  decided  cases,  must  have  been  announced  when  the  judi- 
ciary were  less  familiar  than  now  with  that  distinctively  modem 
invention.  Why  should  the  mere  presence  of  the  owner  of  the 
automobile,  which  was  in  the  possession,  control,  and  exclusive 
management  of  another  responsible  adult  at  the  time  of  the  tort, 
subject  the  owner  of  the  car  to  liability  in  damages  f  An  auto- 
mobile is  a  more  safe  and  dependable  chattel  than  a  horse,  and 
it  is  not  an  inherently  dangerous  instrument;  certainly  much 
less  so  than  a  shotgun." 

Forfeiture  by  Conditional  Vendor  of  Automobile  Used  by 
Vendee  in  Violation  of  Law. — In  H.  A.  White  Auto  Co.  v, 
Collins,  (Ark.)  206  S.  W.  748,  reported  and  annotated  in  2 
A  L.  R.  1594,  it  was  held  that  one  selling  an  automobile  on 
credit,  retaining  title  as  security,  could  not  recover  the  machine 
in  case  it  was  forfeited  by  the  public  because  used  for  the 
illegal  transportation  of  intoxicating  liquor,  although  he  had 
no  notice  that  it  was  to  be  used  for  an  unlawful  purpose.  The 
court  said:  'Trior  to  October  8,  1917,  the  appellant  company 
sold  to  one  Jones,  in  Memphis,  Tennessee,  an  automobile  for 
jitney  and  taxi  service,  retaining  the  title  to  the  car  until  the 
purchase  price  had  been  paid.  But  the  payment  had  not  been 
made  on  the  date  aforesaid.  After  purchasing  the  car,  Jones, 
without  the  knowledge  or  consent  of  appellant,  fitted  the  car 
with  copper  tanks  having  an  aggregate  capacity  of  70  to  80 
gallons  of  liquid,  and,  with  the  car  thus  camouflaged,  proceeded 
to  transport  intoxicating  liquor  from  Camthersville,  Missouri, 
into  and  through  Mississippi  county,  Arkansas,  in  violation  of 
the  laws  of  this  state.  The  sheriff  of  that  county  arrested  the 
occupants  of  the  car,  who  were  fined  for  their  violation  of  the 
law,  and  an  order  of  the  court  was  made  confiscating  the  car. 
Appellant  brought  replevin  against  the  sheriff  to  recover  the 
ear,  and  the  cause  was  heard  upon  an  agreed  statement  of  facts, 
containing,  in  addition  to  the  above  recitals,  the  statement  that  ap- 
pellant was  not  a  party  to  any  of  the  procedure  above  outlined, 
and  had  no  knowledge  of  the  tanks  or  of  the  use  to  which  they 
were  put,  but,  on  the  contrary,  had  no  reason  to  believe  the 
car  was  being  used  for  any  purpose  other  than  that  for  which 
it  was  sold  to  Jones,  to  wit,  for  taxi  and  jitney  service.  Appel- 
lant has  prosecuted  this  appeal  to  reverse  the  judgment  of  the 
court  refusing  to  award  it  the  possession  of  the  car.  The  car 
was  confiscated  under  the  provisions  of  J  6  of  Act  No.  13  of 
the  Acts  of  1917,  vol.  1,  p.  41,  prohibiting  the  shipment  of 
intoxicating  liquors  into  this  state,  and  otherwise  restricting 
the  sale  or  transportation  of  intoxicating  liquors.  The  relevant 
portions  of  the  section  referred  to  are  as  'follows:  That  no 
property  rights  of  any  kind  shall  exist  in  the  liquors  mentioned 
in  section  1  of  this  act,  ...  or  in  any  vessel,  fixture,  furniture, 
implements,  or  vehicles,  when  the  said  liquors  or  other  property 
mentioned  are  kept,  stored  or  used  for  the  purpose  of  violating 
any  law  of  this  stato,  nor  in  any  such  liquors,  bitters  and  drinks 
when  received,  possessed,  kept  or  stored  at  any  forbidden  place; 
and  in  all  such  cases  the  liquors,  bitters  and  drinks  aforesaid, 
and  said  property  herein  named  are  forfeited  to*  the  state  of 
Arkansas  and  may  be  seized,  or  searched  for  and  seized,  under 
the  laws  of  this  state  and  ordered  to  be  destroyed  in  the  manner 
and  under  the  rules  prescribed  by  law  respecting  contraband 
liquors,  or  by  order  of  the  judge  or  court  after  a  conviction. 
.  .  J  There  are  a  nimiber  of  cases  in  the  Federal  courts,  up- 
holding the  right  of  seizure  and  confiscation  of  property  used 
for  an  unlawful  purpose,  under  statutes  forfeiting  property 
rights  in  property  so  used.  .  .  .  There  appears  to  be  no  question 
about  the  constitutionality  of  statutes  similar  to  our  own.  In- 
deed, under  the  common  law,  property  thus  illegaUy  used  would 
be  forfeitable^  ipso  facto,  without  a  statute.    We  conclude,  there- 


fore, that,  as  the  appellant  company  had  voluntarily  parted  with 
the  possession  of  the  car,  it  cannot  complain  against  the  judg- 
ment of  confiscation  rendered  against  it  because  of  the  unlawful 
use  made  of  it  by  persons  who  were  in  possession  of  it  with  the 
appellant's  knowledge  and  consent." 


The  Commercial  Law  League  had  a  convention  *  in  Cincin- 
nati, Aug.  18-20. 

The  American  Institute  of  Criminal  Law  and  Criminology 
held  its  eleventh  annual  meeting  in  Boston,  Sept.  2-3. 

Missouri  Judge  Dead. — Judge  James  T.  Neville,  for  eighteen 
years  district  judge  of  the  twenty-third  district,  died  Aug.  8. 

Demise  of  Cleveland  Attorney. — Theodore  M.  Bater, 
a  prominent  Cleveland  attorney  and  land  valuation  expert,  died 
recently. 

The  Dunklin  Counts,  Missouri,  Bab  Association  was  ad- 
dressed by  James  C.  Jones,  president  of  the  Missouri  Association, 
July  14. 

Reappointment  of  Creek  National  Attorney. — The  reap- 
pointment of  James  C.  Davis  to  the  office  of  Creek  national 
attorney  has  been  announced.. 

Death  of  Prominent  Michigan  Attorney. — ^Everett  Clark 
Eastman  of  Marinette  died  Aug.  8.  He  was  general  counsel  of 
the  Wisconsin  and  Michigan  railroad. 

Change  in  Personnel  of  District  Attorneys  of  Texas. — 
Frank  S.  Morris  of  Stephenville,  Texas,  has  been  appointed 
district  attorney  of  the  29th  judicial  district  in  that  state. 

Grand  Rapids  Lawyer  Passes  Away. — George  L.  Williams, 
one  of  the  oldest  lawyers  of  Michigan,  died  recently  at  his  home 
in  Grand  Rapids.    He  was  bom  in  New  York  state. 

The  North  Carolina  Bar  Association  met  August  5-7. 
Among  the  speakers  were  Lieut.-Col.  Samuel  T.  Ansell,  former 
Judge  Advocate  General  of  the  army,  and  former  Attorney- 
General  T.  W.  Gregory. 

Death  of  Former  Nebraska  Judge. — T.  O.  C.  Harrison,  at 
one  time  chief  justice  of  the  Nebraska  Supreme  Court,  died  at 
Grand  Island  after  a  short  illness.  He  had  held  many  offices  in 
that  state. 

New  Circuit  Judge  in  Alabama.— W.  H.  Evans  of  Saline 
County,  Arkansas,  has  been  appointed  circuit  judge  of  the 
seventh  district,  succeeding  Judge  John  C.  Ross,  deceased.  Judge 
Evans  formerly  held  the  same  office. 

Appointment  op  United  States  District  Attorney  for 
Texas. — ^D.  E.  Simmons  has  been  appointed  United  States  at- 
torney for  the  Southern  district  of  Texas,  succeeding  John  E. 
Green,  whose  assistant  he  formerly  was. 

Brooklyn  Lawyer  Dead. — John  F.  Clarke,  a  prominent 
Brooklyn  attorney  and  former  district  attorney  of  Kings 
countjr,  died  suddenly  at  Belgrade  Lakes,  Maine,  where  he  was 
spending  a  vacation. 
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Nebraska  Judicial  Changes. — Judge  Dorsey  of  the  district 
court  of  Nebraska  has  resigned  his  office  to  accept  a  place  as 
commissioner  of  the  Supreme  Court.  George  W.  Tibbets  of 
Hastings  has  accepted  a  similar  appointment. 

Death  op  Chicago  Jurist. — Circuit  Judge  Frederick  A. 
Smith  of  Chicago  is  dead.  He  was  at  one  time  a  partner  of 
Judge  C.  C.  Kohlsoot  and  was  one  of  the  original  trustees  of  the 
University  of  Chicago. 

The  County  Judges  and  Commissioners^  Association  of 
Texas  met  in  Galveston,  Aug.  4,  and  continued  three  days. 
One  of  tjie  important  addresses  was  by  Judge  F.  D.  Lowe  of 
•Georgetown .  on  the  subject  of  the  state  inheritance  tax  law. 

The  County  and  Probate  Judges'  AasociATiON  of  Illinois 
held  a  special  meeting  July  16.  Judge  Henry  H.  Orr  of  Carthage 
was  one  of  the  speakers,  delivering  an  address  on  "Late  Deci- 
sions of  Supreme  Court  Affecting  Probate." 

Former  United  States  Attorney  of  Arkansas  Dead. — 
James  Frayer  Read,  formerly  United  States  district  attorney  at 
Fort  Smith,  Arkansas,  died  August  1  at  Little  Rock  where  he 
had  lived  since  his  retirement  from  practice  several  years  ago. 

Ohio  Lawyer  Resigns  from  State  Board  of  Clemency. — 
Price  Russell,  member  of  the  State  Board  of  Clemency  of  Ohio, 
has  announced  his  intention  of  resigning  his  place  on  the  board 
in  order  to  resume  the  practice  of  law  at  Creston,  Wayne 
county. 

Woman  on  New  York  District  Attornht's  Staff.— Ifiss 
Rose  Rothenberg  of  New  York  city  is  now  on  the  legal  staif 
of  the  district  attorney  of  New  York  county.  She  is  the  first 
woman  to  become  a  member  of  a  district  attorney's  staff  in  that 
county.    She  has  been  assigned  to  duty  in  the  women's  court. 

Federal  Judges  to  Retirb  on  A(XX)unt  of  Age. — Judges  D. 
P.  Dyer  of  St.  Louis,  and  John  W.  Warrington  of  Cincinnati, 
have  been  retired  under  the  law  penoitting  federal  jurists  to 
retire  on  a  pension  on  reaching  the  age  of  70,  provided  they  have 
served  on  the  bench  for  a  period  of  at  least  ten  years. 

New  Assiotant  Attorney-General  of  United  States. — 
Charles  B.  Ames  of  Oklahoma  City,  Oklahoma,  was  recently 
appointed  as  assistant  to  United  States  Attorney-General  Pahner. 
For  many  years  Mr.  Ames  was  pending  judge  of  the  Oklahoma 
Supreme  Court  Commission  and  he  was  also  at  one  time  presi- 
dent of  the  Oklahoma  Bar  Association. 

The  South  Dakota  Bar  Association  held  its  annual  meeting 
in  Aberdeen  July  30  and  continued  three  days.  The  address 
of  welcome  was  made  by  Judge  McCoy  of  the  Supreme  Court. 
The  president,  George  N.  Williamson,  delivered  the  annual  presi- 
dent's address,  and  C.  A.  Severance  of  St.  Paul  spoke  on  "The 
Duty  of  the  Bar  in  the  Present  World  Crisis.'* 

The  Ohio  Bar  Association  at.  its  annual  myeeting  held  at 
Cedar  Point  in  July  elected  Smith  W.  Bennett  of  Columbia 
president.  With  but  three  negative  votes  the  association  recom- 
mended the  abolition  of  the  unpartisan  judicial  ballot  law  which 
was  declared  to  be  a  failure.  A  midwinter  meeting  will  be  held 
In  Dayton  during  the  Christmas  holidays. 

Additional  United  States  Judge  in  Georgia. — Samuel  H. 
Sibley  of  Green  county,  Georgia,  has  been  appointed  an  addi- 
tional United  States  judge  for  the  northern  district  of  that  state 
to  lighten  the  duties  of  Judge  William  T.  Newman  who  requested 
the  appointment  of  an  additional  judge.    Judge  Sibley  was  until 


recently  president  of  the  Georgia  Bar  Association  and  was  for 
some  years  judge  of  the  City  Court  of  Greensboro. 

The  Illinois  Bar  Association  has  elected  for  the  coming 
year  the  following  oflScers:  President,  Frederick  Brofn,. 
Chicago;  first  vice-president,  Logan  Hay,  Springfield;  vice- 
presidents,  Silas  H.  Strawn,  Chicago,  and  Bruce  A.  Campbell,. 
East  St.  Louis;  secretary,  E.  Allan  Stephens,  Danville;  treasurer, 
Franklin  L.  Velde,  Pekin;  board  of  governors,  R(^r  Sherman, 
Chicago;  Robert  P.  Vail,  Decatur. 

The  Colorado  Bar  Association  which  met  in  Colorado 
Springs  July  12  elected  officers  as  follows:  President,  W.  L. 
Dayton,  Denver;  first  vice-president,  C.  C.  Balreich,  Pueblo; 
second  vice-president,  John  L.  Bennett,  Colorado  Springs;  seere* 
tary  and  treasurer,  W.  W.  Grant,  Denver;  assistant  secretary, 
W.  D.  Cobb,  Denver.  A  resolution  endorsing  the  League  of 
Nations  was  turned  down  as  not  falling  within  the  province  of 
the  association. 

Indiana  Bar  Association. — Oscar  H.  Montgomery  of  Sey- 
mour was  elected  president  of  the  Indiana  State  Bar  Assodatioik 
at  its  recent  meeting.  Other  officers  elected  were:  Elmer  £• 
Stevenson,  Indianapolis,  vice-president;  George  H.  Batchelor,. 
Indianapolis,  secretary;  Elias  D.  Salsbury,  Indianapolis, 
treasurer.  Three  members  elected  to  the  board  of  governors 
were  Geoi^e  0.  Diz  of  Terra  Haute;  Edgar  M.  Blessing,  Dan- 
ville, and  Allison  E.  Stuart  of  Lafayette. 


Thb  Prince  op  Walks  and  thb  Bar. — On  Wednesday,  the 
2d  of  July,  the  Prince  of  Wales  was  called  to  the  Bar  by  the 
Middle  Temple  and  elected  a  Master  of  the  Bench  of  that 
Inn,  of  which  his  grandfather,  his  late  Majesty  Ejng  Ed- 
ward YII  was  also  a  Bencher.  The  connection  of  the  Royal 
House  with  the  Inns  of  Court  is  an  intimate  one.  His  present 
Majesty  is  a  Bencher  of  Lincoln's-inn,  H.  R.  H.  Prince  Albert 
of  the  Inner  Temple,  and  H.  R.  H.  the  Duke  of  Connaught 
of  Gray's-inn. 

The  Pope  in  Court. — ^His  Holiness  Pope  Benedict  XV  fig- 
ured as  a  litigant  in  the  Chancery  Courts  in  Dublin  recently. 
In  the  case  of  Moore  v.  Pope  Benedict,  before  Mr.  Justice 
Powell,  the  question  had  to  be  determined  whether  a  gift  of 
£10,000  "to  His  Holiness  the  Pope"  was  a  valid  charitable  gift 
It  was  contended  on  behalf  of  the  residuary  legatee  that  the 
gift  was  bad  on  the  ground  of  uncertainty;  that  it  was  bad, 
further,  on  the  ground  that  it  might  be  used  for  purposes  con- 
trary to  law  in  upholding  or  supporting  some  monastic  order 
which  under  statute  law  was  unlawful.  On  behalf  of  the  de- 
fendant it  was  contended  that  the  court  must  assume  that  it 
would  be  used  for  general  religious  purposes,  and  that  this  would 
constitute  the  gift  a  valid  charitable  one.  The  learned  judge 
took  time  to  consider  his  decision,  and  subsequently  in  a  long 
judgment  he  laid  down  that  the  gift  must  fail  on  the  ground 
of  uncertainty.  His  Lordship  reviewed  all  the  authorities  in 
his  judgment.  It  is  stated  that  the  case  will  go  to  the  Court 
of  Appeal,  and  ultimately  to  the  House  of  Lords. 

•  With  credit  to  English  legal  periodicals. 
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Judicial  Robes. — The  decision  of  the  judges  of  the  Superior 
and  Circuit  Courts  of  Chicago  to  assume  the  traditional  judicial 
robe,  and  the  approval  of  this  determination  given  by  the 
American  Law  Review,  are  significant,  says  the  Law  Times,  as 
recognizing  that  in  so  democratic  a  country  as  the  United  States 
dignity  and  prestige  may  be  given  to  a  court  by  the  costume 
of  its  judges.  For  many  years  the  judges  of  the  Supreme 
Court  of  the  United  States  have  been  accustomed  to  wear  black 
gowns,  and  in  a  certain  number  of  the  States  the  appellate 
judges  have  followed  their  example,  but  the  rule  has  not  ob- 
tained universal  acceptance.  A  judge  arrayed  in  a  distinctive 
«ostume  is  doubtless  more  picturesque- and  more  impressive  than 
one  dad  in  what  in  America  is  known  as  '^ Jeffersonian  simplicity," 
but  there  is  little  likelihood  of  our  kin  beyond  sea  adopting  the 
extensive  and  expensive  judicial  wardrobe  with  which  English 
judges  have  to  provide  themselves.  The  history  of  the  robes,  as 
well  as  the  times  and  seasons  when  they  are  to  be  worn,  are  dealt 
with  at  length  and  in  interesting  fashion  by  Pulling  in  his  Order  of 
the  Coif,  and  by  the  Comte  de  Franqueville  in  his  extremely 
valuable  work,  Le  Syst^me  Judiciare  de  la  Grand  Bretagne.  As 
we  have  said,  the  English  High  Court  judge's  outfit  is  both  ex- 
tensive and  expensive,  and  in  this  connection  it  may  be  recalled 
that  a  former  judge  noted  for  his  somewhat  gloomy  views  on 
things  in  general,  meeting  a  friend  whose  promotion  to  the 
Bench  had  just  been  announced,  ofl^ered  him  the  cheering  ob- 
servation, '^our  robes  will  cost  you  a  lot  of  money." 

Testamentary  Law  and  the  Birth-Rate. — In  certain  pro- 
ceedings before  him  recently  Lord  Coleridge  quoted  the  answer 
of  the  American  lawyer  who,  when  asked  what  would  happen 
in  his  country  if  a  man  chose  to  entail  a  great  landed  estate, 
Instantly  replied,  "Set  aside  the  will  on  the  ground  of  insanity." 
This  remark  was  used  many  years  ago  by  Matthew  Arnold,  in 
his  essay  on  Equality,  in  which,  with  his  marked  tendency  to 
exalt  things  foreign  over  things  English,  he  sought  to  demon- 
strate that  the  higher  civilization  he  discovered  among  the  French 
peasantry  was  due  entirely  to  the  testamentary  law  established 
by  the  Code  Napoleon — ^the  law  which  forbids  entails,  and  in- 
sists upon  the  principle  of  practically  equal  division  of  prop- 
erty  among   a   testator's   children.      There  were   those    among 
Arnold's  critics  who  declared  that  the  essayist  saw  the  French 
peasantry  through  rose-colored  spectacles,  and  entertained  grave 
doubts  whether   he  and   George  Sand,  whom  he   called  in  as 
corroborating  his  views,  were  justified  in  claiming  that  France 
was  the  most  civilized  of  nations,  and  that  its  pre-eminence  in 
this  respect  it  owed  to  the  principle  of  equalty.     It  is  certainly 
significant  that  not  a  few  later  writers,  and  several  of  them 
French,  have  been  questioning  the  wisdom  of  the  testamentary 
law  as  it  exists.     In  his  standard  work  on  France  Mr.  Bodley 
says  that  one  of  its  disadvantages  is  "that  its  operation  after 
several  generations  has  caused  such  an  excessive  subdivision  of 
landed  property  that  peasant  proprietors  meet  the   inevitable 
difficulty  by  limiting  the  number  of  their  children.    Whence  the 
shrinking  birth-rate   of  France,  which   is  a  further  check   on 
colonial  enterprise,  and  in  the  days  of  universal  conscription  on 
the  Continent  is  a  menace  to  French  security  in  the  face  of  the 
steady  growth  of  the  armed  nation  beyond  the  Vosges."    It  may 
be,  now  that  the  League  of  Nations  is  set  on  its  feet,  which  its 
sponsors  fondly  hope  will  put  an  end  to  war — ^we  hope  it  may, 
although  we  have  our  doubts — ^the  last  point  touched  on  by  Mr. 
Bodley  has  lost  some  of  its  force;  but,  be  that  as  it  may,  it  is" 
interesting  to  observe  that  a  law  intended  to  secure  an  equitable 
distribution  of  property  has  in  the  past  so  operated  as  seriously 
to  affect  the  growth  of  a  nation.    No  doubt  there  have  been  other 


causes  at  work  tending  in  the  same  direction,  as  has  been  the 
case  in  England,  where  the  law  of  bequest  is  different,  but 
recent  French  observers  have  pointed  to  this  as  the  chief  deter- 
mining cause  of  the  alarming  decrease  in  the  birth-rate. 

•  Scottish  Marriages. — ^Many  yeaj^s  ago  Lord  Neaves,  one  of 
the  judges  of  the  Court  of  Session,  who  cultivated  letters  as 
well  as  law,  thus  maintaining  the  literary  traditions  of  the  Scot- 
tish Bench  and  Bar,  wrote  some  capital  verses  under  the  title 
"The  Tourist's  Matrimonial  Guide  Through  Scotland,"  in  which 
with  equal  humor  and  accuracy  he  sang  the  elegant  simplicity 
of  the  law  of  Marriage  then  prevailing  north  of  the  Tweed.    As 
he  said,  "It  isn't  with  us  a  hard  thing  to  get  woo'd  and  married 
an'a'."    Those  were  the  days  when  Gretna  Green  marriages  were 
popular  with  romantic  young  couples  from   England,  who  to 
effect  their  object  had  only  to  cross  the  border,  exchange  words 
of  consent,  and  behold  they  were  married.     Then  came  Lord 
Brougham's  Act  of  1856  which  destroyed  at  one  blow  the  staple 
industry  of  Gretna  Green  by  enacting  that  after  the  December 
31,  1856,  "no   irregular  marriage   shall  be  valid  in   Scotland, 
unless*  one  of  the  parties  has  lived  in  Scotland  for  twenty-one 
days  next  preceding  the  marriage,  or  has  his  or  her  usual  resi- 
dence there  at  the  time."    The  existence  of  this  statute  is  some- 
times forgotten,  perhaps  intentionally,  and  a  form  of  marriage 
is  gone  through  in  Scotland  although  the  requirements  of  the 
law  have  not  been  complied  with.    This  appears  to  have  occurred 
only  recently,  and,  as  false  statements  were  made  as  to  residence 
in  Scotland  in  order  to  obtain  the  registration  of  the  marriage, 
the  parties  and  certain  others  who  aided  and  abetted  them  found 
themselves  charged  before  the  sheriff  and  were  severely  dealt 
with.    In  addition  to  this,  the  marriage  is,  of  course,  a  nuUity, 
as  neither  party  has  resided  in  Scotland  for  the  requisite  period 
nor  had  his  or  her  usual  residence  there.    Curiously  enough,  the 
schedule  which  by  the  recent  Marriage  (Scotland)  Act  1916  has 
to  be  filled  up  by  those  who  have  contracted  an  irregular  mar- 
riage contains  no  question  as  to  the  length  of  residence  in  Scot- 
land of  either  party.     It  is  true  that  the  schedule  assumes  the 
fact  of  the  marriage  having  been  contracted,  but  it  would  have 
been  well  to  insist  upon  a  statement  as  to  residence  as  well  as 
on  the  various  other  matters  regarding  which  information  has 
to  be  furnished.    While  the  whole  procedure  in  Scotland  in  con- 
nection with  the  celebration  of  marriage  is  lax  when  compared 
with  that  which  obtains  in  England,  it  cannot  be  too  much  em- 
phasized that  the  laxity  is  not  so  pronounced  as  it  once  was,  and 
that  certain  conditions  must  be  complied  with  before  a  legal 
marriage  can  be  contracted. 

Superstitious  Uses  and  Gifts  for  Masses. — The  House  of 
Lords  has  now  reversed  the  decision  of  the  Court  of  Appeal  in 
Re  Egan;  Keane  v.  Hoare  (119  L.  T.  Rep.  618;  (1918)  2  Ch. 
350)  by  which  gifts  for  masses,  bequeathed  by  a  testator,  who 
was  a  Roman  Catholic,  were  held  invalid.  These  gifts  are  now 
decided  to  be  valid,  and  the  long  standing  rule  of  law  in  Eng- 
land;  under  which  a  gift  for  masses  to  be  said  for  souls  of  the 
dead  was  void  as  a  superstitious  use,  has  been  abrogated.  The 
Law  Lords  who  heard  the  appeal  were  the  Lord  Chancellor,  Lord 
Atkinson,  Lord  Wrenbury,  and  Lord  Buckmaster,  of  whom  Lord 
Wrenbury  dissented  from  the  opinion  of  the  majority.  The 
Lord  Chancellor  described  the  case  as  "difficult"  and  "extremely 
important."  The  case  is  certainly  important  from  a  social  and 
economic  point  of  view,  for  the  Roman  Catholic  community  in 
the  country  has  now  been  placed  in  the  same  position  with  re- 
gard to  freedom  of  bequest  for  religious  purposes  as  other  re- 
ligious communities.  The  law  of  England  on  the  subject  has 
also  been  brought  into  line  with  the  law  of  Ireland  and  the 
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oversea  dominions^  and  thus  a  uniform  rule  established  for  those 
parts  of  the  Empire  where  the  common  law  is  in  force.  The 
case  is,  however,  principally  important — ^as  well  as  diflBcult — 
on  purely  juridical  grounds,  and  will  form  a  landmark  in  the 
field  of  law  relating  to  the  limits  within  which  the  House  of  Lords 
should  exercise  its  competency  to  overrule  long-standing  decisions 
of  inferior  courts.  The  cases  first  decided  on  the  effect  of  the 
Chantries  Act,  1547,  have  stood  for  more  than  300  years.  The 
case  of  West  v.  Shuttleworth  has  stood  for  eighty-four  years, 
and  has,  moreover,  been  recognized  as  authoritative  both  in  the 
Privy  Council  and  the  House  of  Lords  itself,  though  this  recog- 
nition does  not,  of  course,  constitute  anything  like  a  binding 
decision:  (see  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo,  L.  Rep.  6  P. 
C.  381,  396;  Bowman  v.  Secular  Society,  117  L.  T.  Rep.  161 
(1917);  A.  C.  406,  437).  ...  It  does  not  foUow,  however,  that 
all  questions  on  the  subject  of  gifts  for  masses  are  at  rest.  It 
has  still  to  be  decided  in  the  English  courts  that  such  gifts  are 
charitable,  and  therefore  (when  tending  to  a  perpetuity)  not 
void  on  that  account.  This  question  has  been  decided  already  in 
the  Irish  courts,  the  latest  case  apparently  being  O'Hanlon  v, 
Logue  (1906,  1  I.  R.  247),  and  in  Ireland  gifts  for  masses,  even 
if  creating  a  perpetuity,  are  still  valid  as  being  charitable.  Now 
that  the  supposed  authority  of  the  Chantries  Act,  1547,  and 
West  17.  Shuttleworth  is  out  of  the  way,  there  seems  every  reason 
to  expect  that  the  English  courts  will  follow  the  rule  laid  down 
in  Ireland  and  hold  gifts  for  masses  to  be  charitable  gifts,  and 
so  not  obnoxious  to  the  rule  against  perpetuities. 

Authority  of  Agent  to  Make  Contbactp  op  Sale. — ^It  is  im- 
portant for  the  principal  and  the  agent  that  the  limit  of  the 
authority  of  the  agent  who  is  instructed  to  find  a  purchaser  or 
a  vendor  should  be  known.  A  man,  for  instance,  wishes  to  sell 
his  house  and  puts  down  the  description  of  the  house  at  scwae 
house  agent's.  Clearly  the  house  agent's  duty  is  to  find  a  pur- 
chaser, not  to  bind  the  intending  vendor  by  entering  into  a  con- 
tract with  the  purchaser.  He  has  to  suggest  the  purchaser  and 
then  let  the  parties  make  their  own  terms  (see  judgment  of  Mr. 
Justice  Parker  in  Thuman  v.  Best,  97  L.  T.  Rep.  239).  The 
question  as  to  the  solicitor's  authority  is  more  difficult  to  answer. 
In  Daniels  v.  Trefusis  (109  L.  T.  Rep.  922;  (1914)  1  Ch.  788) 
Mr.  Justice  Sargant  referred  to  what  he  called  the  well-known 
case  of  Smith  v.  Webster  (35  L.  T.  Rep.  44;  3  Ch.  Div.  49) 
and  said  that  it  "really  decided  that  the  authority  of  a  solicitor 
to  prepare  a  draft  contract  did  not  include  and  indeed  was  in- 
consistent with  an  authority  to  state  in  a  binding  form  and  so 
as  to  constitute  a  contract  the  rough  heads  of  information  which 
had  been  given  by  the  client  to  the  sdicitor  as  material  on  which 
to  draw  the  formal  contract."  In  the  case  before  Mr.  Justice 
Sargant  the  solicitors  had  authority  to  sign  some  letters  inclosing 
certain  statements.  This  signature  was  not  intended  to  be  the 
signature  of  a  note  or  memorandum  of  a  contract  sufficient  to 
satisfy  the  Statute  of  Frauds,  but  Mr.  Justice  Sargant  held  that 
nevertheless  it  had  that  effect.  The  question  of  the  solicitor's 
authority  to  bind  his  principal  has  been  brought  up  again  in 
the  recent  case  of  North  v.  Loomes  (120  L.  T.  Rep.  533  (1919) ; 
1  Ch.  378).  The  intending  purchaser  sent  the  receipt  which 
the  vendor  had  given  him  for  the  deposit,  in  which  the  purchase 
price,  the  name  of  the  house,  and  the  date  for  completion  were 
all  mentioned,  to  his  solicitor,  instructing  him  to  carry  out  the 
agreement.  When  the  vendor's  solicitor  suggested  a  formal  con- 
tract, the  purchaser's  solicitor  replied  in  writing:  "I  need  not 
trouble  you  to  send  me  another  contract,  as  the  one  which  your 
client  has  signed  is,  I  think,  quite  sufficient."  Mr.  Justice 
Younger  decided  that  this  was  a  note  or  memorandum  signed 


by  the  purchaser's  solicitor  and  satisfied  the  requirements  of 
the  Statute  of  Frauds.  He  held  that  the  purchaser's  instruc- 
tions were  to  complete,  not  merely  negotiate,  a  sale.  Conse- 
quently, the  solicitor  was  by  necessary  implication  authorized 
to  affirm  on  behalf  of  his  client  the  existence  and  validity  of  the 
contract  which  he  was  instructed  to  carry  out.  The  distinction 
between  instructions  to  negotiate  a  contract  and  those  to  com- 
plete a  contract  already  formed  is  a  very  real  one.  The  vendor 
or  purchaser,  as  the  case  may  be,  does  not  wish  to  make  or 
answer  requisitions  or  prepare  the  draft  conveyance  himself, 
but  he  does  wisli  to  have  a  voice  in  settling  the  purchase  price- 
and  in  making  arrangements  about  the  property  which  may 
materially  affect  his  comfort  or  the  value  to  him  of  the  prop- 
erty or  the  neighboring  property  (if  he  is  the  vendor  and  're- 
taining any). 

Life  Assurance  Policy  Effected  and  Premiums  There- 
under Paid  by  Bankrupt. — ^In  Re  Phillips;  Ex  parte  Official 
Receiver  (110  L.  T.  Rep.  939  (1914) ;  2  K  B.  689)  this  ques- 
tion  was  raised:  Whether  the  circumstance  that  a  policy  of  as- 
surance was  effected  by  a  bankrupt  on  his  own  life  without  the 
knowledge  of  the  trustee  in  bankruptcy,  and  with  similar  secrecy 
the  first  premium  was  paid  by  him  thereon  while  he  was  still 
an  undischarged  bankrupt,  rendered  the  case  distinguishable  from 
that  of  Tapster  v.  Ward  (101  L.  T.  Rep.  25,  503).  For  in  that 
case,  the  policy  was  effected,  and  the  first  premium,  and  one 
only,  was  paid  before  the  bankruptcy,  without  the  existence  of 
the  policy  being  disclosed  to  the  trustee  in  bankruptcy.  It  wa» 
there  decided  by  the  Court  of  Appeal,  af&rming  the  decision  of 
Mr.  Justice  Eve,  that  the  trustee  having  been  absolutely  igno* 
rant  of  the  existence  of  the  policy,  and  the  payments  for 
premiums  in  respect  thereof  having  been  made  by  the  debtor  him* 
self  without  the  knowledge  of  the  trustee,  the  official  receiver 
was  entitled  to  the  policy  moneys  on  the  death  of  the  bankrupt 
as  against  the  legal  personal  representative  of  the  deceased.  Mr. 
Justice  Horridge,  before  whom  Re  Phillips  (ubi  sup.)  came  on  to 
be  heard,  did  not  see  why  the  difference  in  the  period  in  whicb 
the  policy  was  effected  by  the  bankrupt  and  the  first  premium 
was  paid — ^nor  a  further  difference  that  the  dispute  arose  there* 
between  the  creditors  in  two  bankruptcies,  whereas  in  Tapster  i^» 
Ward  (ubi  sup.)  it  arose  between  the  creditors  in  the  bank- 
rutpcy  and  the  personal  representative  of  the  deceased  bank- 
rupt— ought  to  lead  him  to  a  different  conclusion.  The  learned 
judge  distinguished  Re  Tyler;  Ex  parte  Official  Receiver  (97 
L.  T.  Rep.  30  (1907) ;  1  K.  B.  865)  as  the  Court  of  Appeal  had 
done  in  Tapster  v.  Ward  (ubi  sup.).  And  his  Lordship  did  so 
for  identically  the  same  reason — ^that  is  to  say,  that  there  was 
knowledge  in  Re  Tyler  (ubi  sup.)  of  the  trustee  in  bankruptcy 
of  the  execution  of  the  policy  and  the  necessity  for  paying  the- 
premiums:  (see  also  Re  Hall;  Ex  parte  Official  Receiver,  97  L» 
T.  Rep.  33  (1907) ;  1  K.  B.  875).  That  is  the  crux  of  the  whole 
matter.  Knowledge  or  want  of  it  on  the  part  of  the  trustee  in 
bankruptcy  is  the  dominant  factor  to  be  taken  into  consid- 
eration by  the  court,  and  so  it  was  regarded  by  Mr.  Justice 
Horridge  in  the  recent  case  of  Re  Stokes;  Ex  parte  Mellish. 
There  it  was  established  to  the  complete  satisfaction  of  tho 
learned  judge  that  the  original  trustee  in  bankruptcy  had  no 
notice  of  the  execution  of  a  policy  of  assurance  which  had  been 
effected  by  the  debtor  on  his  life.  The  fact  of  the  payment  by 
him  of  the  premiums  thereunder  was  equally  without  the  trustee's 
knowledge.  The  case  therefore  was,  in  the  opinion  of  his  Lord- 
ship, governed  by  Tapster  v.  Ward  (ubi  sup.)— which,  as  we 
have  already  intimated,  was  followed  in  Re  Phillips  (ubi  sup.) — 
and  was  distinguishable  from  Re  Tyler  (ubi  sup.),  where  the 
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trustee  for  the  time  being  knew  of  the  payment  of  premiums.  In 
the  present  case,  the  debtor,  whose  affairs  were  being  liquidated 
by  arrangement  under  the  Debtors  Act  1869,  insured  his  life 
without  infonning  the  trustee  of  the  project  and  paid  the  prem- 
iums under  the  policy  during  the  liquidation,  and  after  his  dis- 
charge, until  his  death.  The  decision  consequently  was  that 
the  proceeds  of  the  policy  did  not  pass  under  the  debtor's  will 
but  belonged  to  the  official  receiver  as  successor  to  the  original 
trustees.  The  principle  of  this  decision  accords  entirely  with 
that  on  which  the  conclusion  arrived  at  in  Re  Leslie;  Leslie  v. 
French  48  L.  T.  Rep.  564;  23  Ch.  Div.  652)  and  in  Flacke  v. 
Scottish  Imperial  Insurance  Company  (56  L.  T.  Rep.  220;  32 
Ch.  Div.  234)  was  founded:  A  person  who  keeps  up  a  policy 
which  is  not  his  own  property  cannot  claim  any  lien  in  the 
nature  of  salvage  on  the  proceeds  thereof. 

Survivorship  in  an  Accident. — The  question  whether,  when 
two  persons  have  perished  in  the  same  accident,  one  can  be  pre- 
sumed to  have  survived  the  other,  has  been  raised  again  in  the 
recent  case  of  Re  Coupe  deceased.  A  man  and  his  wife  were 
found  in  their  bedroom  dead  of  gas  poisoning.  The  man  had 
left  his  property  to  his  wife,  so  if  she  survived  him  it  passed 
under  her  will.  He  was  partly  dressed,  and  was  found  near 
to  the  escaping  gas,  while  she  was  lying  on  the  bed  farther 
away.  It  was  also  shown  that  he  suffered  from  valvular  disease 
of  the  heart  The  leading  case  on  this  subject  is  Wing  17.  An- 
grave  (8  H.  L.  Cas.  183),  decided  in  1860.  There  a  husband  and 
wife  and  their  two  children  were  all  swept  off  the  deck  of  an 
emigrant  ship  by  a  wave.  The  House  of  Lords  decided  that 
in  English  Law  there  is  no  presumption  that  two  persons  who 
perished  in  the  same  accident  died  at  the  same  tune,  or  as  to  which 
of  them  survived.  It  is  entirely  a  question  of  evidence,  and  if 
there  is  no  evidence  the  matter  will  be  treated  as  being  incapable 
of  determination,  the  burden  of  proof  being  on  the  person  who 
affirms  that  one  survived  the  other.  The  wife  under  a  power 
of  appointment  had  appointed  by  her  will  certain  property  to 
her  husband  absolutely  and,  in  case  he  died  in  her  lifetime, 
then  to  W.  The  husband  by  his  will  in  case  his  wife  should  die 
in  his  lifetime  had  given  all  his  property  to  W.  As  it  was 
practically  certain  that  one  of  the  two  died  before  the  other, 
though  it  might  have  been  only  by  an  infinitesimal  fraction  of  a 
second,  it  seems  hard  on  W.  that  he  was  not  allowed  to  take  the 
property  which  the  wife  had  appointed,  either  as  the  appointee 
or  as  the  residuary  legatee  of  the  appointee.  Lord  Chelms- 
ford in  his  speech  said:  'It  has  been  proposed  also  to  place 
the  wills  of  Mr.  and  Mrs.  Underwood  together,  and  to  contend 
that,  as  under  the  two  Mr.  Wing  would  have  been  entitled, 
whichever  of  them  was  the  survivor,  therefore  it  is  immaterial  to 
the  decision  of  this  case  whether  he  proves  that  Mrs.  Underwood 
survived  her  husband  or  not.  But  it  is'  difficult  to  understand 
upon  what  principle  the  wills  of  Mr.  and  Mrs.  Underwood  can 
be  taken  together  for  the  purpose  of  interpretation.  If  different 
peisons  had  been  entitled  under  the  two  wills,  each  must  havo 
established  his  claim  solely  by  the  will  in  his  favor,  indepen- 
dently of  the  other,  and  no  difference  can  be  made  in  the 
rules  of  evidence  because  the  appellant  accidentally  happens  to 
be  the  ultimate  legatee  in  both  wills.''  It  would  seem  that  the 
appellant  was  in  the  dilemma,  that  he  could  not  show  that  the 
husband  survived  the  wife  or  conversely,  and  so  was  unable  to 
fix  on  the  will  under  which  he  was  to  claim.  The  particular 
suit  was  for  the  administration  of  the  appointed  property,  and  it 
is  true  that  whether  the  one  or  the  other  survived  he  would  have 
taken  the  bulk  of  that  property,  but,  if  the  husband  had  sur- 
vived,  it  would  have  been  liable  to  the   husband's   debts   and 


testamentary  expenses,  which,  of  course,  it  would  not  have  been 
liable  to  if  the  wife  had  survived.  It  is  interesting  to  note 
that  the  Lord  Chancellor,  Lord  Campbell,  differed  from  the 
decision  of  the  majority  of  the  House.  In  Re  Coupe  Mr.  Justice 
Coleridge  held  that  there  was  no  evidence  that  the  wife  sur- 
vived the  husband  and  dismissed  with  costs  the  application  of 
the  wife's  executrixes  for  administration  of  the  husband's 
estate  with  the  will  annexed.  As  there  is  always  the  contin- 
gency of  the  husband  and  wife  dying  in  the  same  accident,  drafts- 
men should  prevent  such  a  misfortune  as  happened  to  Wing^ 
in  Wing  v.  Angrave  from  occurring.  Some  draftsmen,  it  is  be- 
lieved,  get  over  the  difficulty  by  saying:  "If  he  [she]  shall  not 
survive  me  by  [say]  a  calendar  month."  In  most  cases  that  is 
sufficient,  but,  if  nothing  were  heard  of  a  ship  after  it  had  started 
on  a  long  voyage,  it  might  be  difficult  to  prove  even  that.  It 
may  be  suggested  that  ihe  following  would  meet  every  case:  "but 
if  he  should  not  survive  me  or  it  should  be  uncertain  whether  he 
survived  me  or  not."  To  prevent  the  property  passing  under  the 
other's  will,  if  that  other  was  known  to  have  survived  by  a  few 
minutes,  which  in  some  accidents  is  obviously  possible,  it  would 
be  necessary  to  combine  the  two  forms  thus:  "but  if  he  should 
not  survive  me  by  a  calendar  month,  or  should  it  be  uncertain  if 
he  survived  me  by  a  calendar  month."  It  would  be  well,  too,  tO' 
make  the  legal  personal  representative  [s]  of  the  testator  who> 
should  prove  the  will  absolute  judge  [s]  of  the  question  of  uncer- 
tainty. Owing  to  the  practical  impossibility  of  two  persons  dying- 
exactly  at  the  same  moment,  a  gift  over  if  one  person  predeceases 
another  is  treated  as  a  gift  over  if  that  predeceasing  takes  place 
in  the  lifetime  of  the  testator  or  of  the  tenant  for  life  {if  there 
is  one) :  See  Re  Fisher  (112  L.  T.  Rep.  548  (1915) ;  1  Ch.  302),. 
where  Mr.  Justice  Sargant  said:  "The  death  of  one  of  two  per- 
sons  in  the  lifetime  of  the  other  is  a  certainty  not  only  in  com- 
mon parlance,  but,  I  think,  speaking  scientifically,  for,  having^ 
regard  to  the  infinite  divisibility  of  time,  it  seems  to  me  im- 
possible that  both  should  die  at  exactly  the  same  moment." 


Winter  ^tdm 

Speedy  Justice. — ^Hurry  v.  Hurry,  81  So.  376. 

"Not  Too  Short."— Head  v.  Shaver,  9  Ala.  791. 

Mutiny  Among  the  57. — ^Bean  v.  Canning,  2  E.  D.  Smith  419^ 

Shopping  Eably.— Dodge  v.  Rush,  28  App.  Cas.  (D.  C.)  149. 

Not  So  Lucky. — In  Lucky  Brothers  v,  Phillips,  20  Ga.  App. 
416,  the  defendant  won  in  all  the  courts. 

Too  Many  Knots.— In  Knott  v.  Knott,  51  Atl.  15,  nullity 
of  marriage  was  decreed  because  the  knot  by  which  Knott  was 
bound  to  another  woman  had  not  been  untied. 

Not  So  Dear  as  Expensive. — In  Jung  Back  Sing  v.  White,. 
257  Fed.  416,  the  court  aflSrmed  the  necessity  on  the  part  of 
the  government  of  deporting  "Dear  Shee,"  a  Chinese  female, 
on  the  ground  of  immorality. 

"Op  All  Sad  Words,"  Etc. — "He  and  the  appellee  indulged 
in  a  social  dram,  as  many  other  good  and  worthy  people  have- 
been  wont  to  do  in  times  now  in  the  glimmering  past." — See 
Com.  V.  Metcalfe  (Ky.)  212  S.  W.  434. 
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Worse  Than  the  Peace  Conference. — "The  evidence  on  the 
part  of  the  state  tended  to  show  that  this  was  a  family  re- 
union of  the  Yoont  family  which  had  been  going  on  for  ten  or 
twelve  years."— See  State  v.  Stames,  151  N.  C.  724. 

"Human  Law''  Preferred. — "It  has  ^often  been  urged  by  the 
preacher  that  man  is  judged  by  every  word  that  proceedeth  out 
of  his  mouth;  human  law  usually  treats  speech  only  as  evi- 
dence."— ^Per  Hough,  J.,  in  Fraina  v.  United  States,  255  Fed. 
37.  Suppose  some  prominent  Americans  were  actually  to  be 
judged  by  the  divine  law! 

A  New  Field  for  Insurance. — "I  believe  it  is  no  uncommon 
thing  for  sentimental  women,  disappointed  in  love,  to  linger  a 
moment  by  the  side  of  an  unmarked  grave.  But  does  the 
memory  of  an  old  romance,  cherished  through  the  years,  indicate 
insanity  f  If  it  does  then  many  of  us  would  need  an  insurance 
upon  our  testamentary  dispositions." — Per  Woodward,  J.,  in 
Matter  of  Brand,  185  N.  Y.  App.  Div.  145. 

Humor  Among  the  Gods. — "A  friend  of  the  court  appears  in 
ihe  form  of  a  Salt  Company  and  presents  an  argument  in  sup- 
port of  the  order  of  the  Commission  and  asserts  the  right  to 
a  special  equipment  for  the  transportation  of  salt  in  bulk.  Little 
more  need  be  said." — Per  McKenna,  J.,  in  United  States  v, 
Pennsylvania  R.  Co.,  242  U.  S.  208.  Apparently  the  dignified 
Supreme  Court  considered  this  amicus  curiae  to  be  rather  a 
fresh  guy. 

"The  Competition  of  Opposite  Analogies." — "To  accept  and 
amplify  Mr.  Chief  Justice  McBride's  homely  illustration,  this 
is  not  a  case  where  any  one  has  suggested  to  'cut  the  dog's  tail 
off  by  inches.'  It  is  a  case  where,  because  one  dog  has  a 
broken  tail  which  needs  amputation,  we  are  asked  to  drag 
in  the  other  dogs  in  the  community  and  mutilate  them,  because 
their  tails  might  possibly  be  broken  at  some  time  in  the  future." 
—Per  Bennett,  J.,  in  Olcott  v.  Hoff,  181  Pac.  481. 

Only  "Fair.^^— Apparently,  lawyers  were  not  held  to  a  very 
high  standard  in  this  country  a  century  or  more  ago.  Rule  II 
of  the  United  States  Supreme  Court,  promulgated  February  5, 
1790,  provided  as  follows:  "Ordered,  That  (until  further 
orders)  it  shall  be  requisite  to  the  admission  of  attomies,  or 
oounsellors,  to  practice  in  this  court,  that  they  shall  have  been 
such  for  three  years  past  in  the  supreme  courts  of  the  state  to 
which  they  respectively  belong,  and  that  their  private  and  pro- 
fessional character  shall  appear  to  be  fair." 

A  New  Role  for  His  Satanic  Majesty. — The  idea  of  Satan 
as  an  "inspired  patriarch"  is  both  novel  and  startling.  Yet 
that  is  the  only  deduction  to  be  drawn  from  the  following 
statement  by  Ashman,  J.,  in  Estate  of  Mortimer,  29  Pa.  Co.  Ct. 
388:  "It  is  as  true  now  as  it  was  in  the  days  of  Job  that  a 
man  will  give  all  that  he  has  for  his  life.  With  somewhat  of 
unanimity  the  rhetoricians,  from  Isocrates  to  Ingersol,  have 
agreed  with  the  inspired  patriarch  that  human  life,  whether  of 
high  or  low  degree,  is  equally  sacred,  and  every  sane  man  and 
every  court  in  Christendom  admits  the  truth  of  the  proposition." 
Of  course  the  learned  judge  must  have  known  that  it  was 
Satan  and  not  Job  who  said :  "Yea,  all  that  a  man  hath  will  he 
give  for  his  life."    See  Job  ii,  4. 

A  Rather  Fine  Distinction.— A  lawyer  from  Houston, 
Texas,  writes  us  the  following  experience  for  this  column:  "I 
to-day  had  a  valuable  proffer  of  business.  A  man  who  had  seen 
me  try  a  case  ten  years  ago  in  the  Justice  Court  in  one  of  the 
adjoining  counties,  came  in  to  see  me  to-day  and  told  me  that 


he  had  always  wanted  to  get  a  good  case  for  me,  and  that  at 
last  he  had  succeeded  in  doing  it,  and  his  case  was  this:  He 
said  he  had  been  away  from  home  for  four  months,  and  when 
he  got  back  he  found  that  a  wealthy  banker  with  plenty  of  prop- 
erty had  circulated  on  him  in  his  absence  that  he  was  in  the 
penitentiary;  that  it  was  a  villainous  slander  on  him,  for  which 
he  wanted  me  to  sue  the  banker  for  heavy  damages ;  that  he  had 
not  been  in  the  penitentiary  and  that  the  only  occasion  for  his 
being  away  from  home  four  months  was  that  he  had  been  con- 
fined in  jmL  The  client  had  stayed  in  town  two  days  to  wait 
to  see  me  and  he  seemed  very  much  down-fallen  to  be  told  that 
we  did  not  think  we  could  make  any  money  out  of  his  case." 

"Jennies." — ^At  numerous  times  in  the  history  of  the  journal, 
Law  Notes  has  immortalized  by  reprinting  in  whole  or  in  part 
certain  opinions  of  the  courts  dealing  humorously  or  satirically 
with  the  characteristics  and  doings  of  members  of  the  lower 
animal  family.  Thus,  we  have  published  dog  cases,  mule 
cases,  cat  cases,  goose  cases,  and  many  other  cases  of  the  same 
species,  to  the  vast  edification  of  ourselves,  and  we  trust,  of  our 
readers.  Hence  our  delight  in  the  discovery  of  a  recent  de- 
cision of  the  Court  of  Appeals  of  Alabama  dealing  chiefly  with 
"jennies."  It  is  not  long  and  so  rich  withal  that  we  bow  to 
time-honored  custom  and  give  it  in  full  herewith:  "Bricken,  J. 
Several  years  ago  Richardson  sold  O'Rear  two  jennets  for  $65 
cash  and  a  promissory  note  for  like  amount  due  December  1, 
1911.  We  learn  this  due  date  from  the  court's  oral  charge, 
and  not  from  the  pleadings,  evidence,  or  brief  of  counsel.  The 
note  not  being  paid  when  due,  the  appellee  instituted  suit 
thereon,  long  after  the  due  date,  and  the  cause  coming  on  to 
be  tried,  the  defendant  alleged  that  he  had  been  deceived,  de- 
frauded, and  damaged,  because,  as  he  claimed,  the  plaintiff  at 
the  time  of  the  sale  'guaranteed'  that  these  two  specimens  of 
the  equine  family  were  then  'in  fold'  by  a  horse  and  would 
bring  forth  mule  colts,  and  that  the  sire  fees  for  the  services 
rendered  by  the  horse  had  been  paid,  all  of  which  the  defendant 
claims  was  untrue,  in  that  the  said  animals  of  feminine  gender 
were  then  and  there  more  or  less  impregnated  by  a  'jack,'  and 
therefore  brought  forth  'jennet'  colts,  and,  further,  that  the 
sire  fees  were  unpaid,  but,  on  the  contrary,  had  to  be  paid  by 
the  defendant,  to  which,  it  seems,  neither  the  plaintiff  nor  the 
jack  made  objections.  The  term  'in  fold'  so  frequently  used 
in  the  record  and  in  briefs  of  counsel  we  construe  to  mean  'in 
foal,'  for  in  the  connection  in  which  this  term  is  so  frequently 
used  it  could  mean  nothing  else  and  would  be  unintelligible,  for 
'in  fold'  means  'to  wrap  up  or  cover  with  folds,'  'to  inclose,' 
'to  clasp  with  the  arms,'  'to  embrace' — ^all  of  which  is  mani- 
festly inapplicable  and  impossible  to  be  consummated  by  stallions 
or  jacks  with  jennets.  While  'foal'  according  to  recognized 
authorities,  means  'to  bring  forth  young,'  'said  of  animals  of 
the  horse  family,'  'to  bring  forth,  as  a  colt  or  filly,'  'said  of 
a  mare  or  a  she  ass,'  therefore  we  may  safely  conclude  that, 
where  the  record  and  briefs  of  counsel  allude  to  the  particular 
jennies  as  being  'in  fold,'  it  really  means  they  were  in  foal  by 
a  jack  or  a  stallion,  as  the  case  may  be.  And  for  like  reasons 
we  must  hold  that  the  term  'jennies,'  as  used  in  the  record  and 
in  briefs  of  counsel  quite  frequently,  does  not  apply  to  machines 
used  in  cotton  mills  for  spinning  many  threads,  etc,  as  con- 
tended by  counsel  for  plaintiff,  but  must  be  taken  to  mean  the 
female  of  an  ass.  In  fact,  this  definition  is  used  for  the  word 
'jenny*  by  several  of  the  recognized  authorities.  In  the  case 
here  cotton  gin  machinery  is  not  involved,  but,  to  the  contrary, 
the  cause  of  action  is  a  promissory  note  given  for  part  of  the 
purchase  price  of  two  jennets.    For  one  time  in  the  history  of 
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this  court  no  question  is  raised  in  appellant's  brief  as  to  the 
correctness  of  the  rulings  of  the  trial  court  on  the  pleadings; 
the  bridle  seems  to  have  been  taken  off  the  jennets,  the  jack, 
and  the  pleadings  as  well,  and  all  parties  went  to  it,  and  the 
intimate  secrets  concerning  the  ambitions  and  characteristics  of 
the  jennets  were  ruthlessly  exposed  by  skilled  counsel,  no  doubt 
to  the  satisfaction  of  an  impartial  judge,  an  attentive  jury,  and 
an  interested  audience.  We  would  that  others  may  emulate  the 
example  of  the  jennets,  and  their  counsel  as  well,  and  remain 
satisfied  that  a  trial  court  can  sometimes  rule  on  a  question  of 
pleading  without  error.  The  case  was  duly  tried,  and  a  jury 
returned  a  verdict  for  plaintiff  for  $84.45,  and,  being  dissatis- 
fied therewith,  and  intent,  no  doubt,  upon  vindicating  his  posi- 
tion and  contention,  the  appellant  filed  a  $3,000  appeal  bond 
and  comes  here  for  review.  The  amount  of  the  bond  probably 
indicates  the  degree  of  the  appellant's  dissatisfaction  with  the 
result  of  the  case  in  the  court  below.  The  first  question  insisted 
by  the  appellant  as  having  been  improperly  disallowed  was  lead- 
ing, invaded  the  province  of  the  jury,  and  called  for  a  conclu- 
sion of  the  witness.  The  second  and  fourth  were  objected  to 
by  the  defendant,  and  exception  reserved  by  him  to  the  court's 
action  in  sustaining  his  own  objection.  It  is  needless  to  say  that 
the  defendant  could  not  invite  action  by  the  court  and  then 
assign  such  action  for  error  here.  The  third  question  was  pro- 
pounded after  this  fashion:  Q.  'Mr.  O'Rear,  how  is  a  jennet 
about  breeding  to  a  horse  f  And  appellant's  counsel  informs 
as  that  his  purpose  was  to  show  that  few  jennets  would  accom- 
modate a  horse,  the  preference  of  the  majority  being  a  jack, 
and  that  a  jennet  that  would  so  far  forsake  her  species  as  to  be 
served  by  a  horse  was  considered  by  those  well  informed  on 
such  subjects,  if  not  by  the  jack,  as  worth  more  in  the  market 
than  one  that  stuck  to  the  path  of  jennetly  virtue  and  mani- 
fested due  preference  for  a  jack.  There  was  no  evidence  offered 
by  the  defendant  or  otherwise  that  the  particular  jennets  involved 
in  this  case  would  not  take  a  stallion,  and,  however  laudable 
the  purpose  of  counsel  may  have  been  in  the  premises,  we  are  of 
the  opinion  that  the  question  was  not  appropriately  framed  to 
elicit  the  information  indicated ;  furthermore,  it  should  have  been 
confined  to  the  jennets  in  question,  whose  preferences  and  de- 
sires and  characteristics  and  whose  reputation  for  equine  chastity 
were  being  considered.  It  therefore  appears  that  the  rulings  of 
the  trial  court  are  free  from  error.  There  being  no  other 
questions  in  the  record,  its  judgment  is  affirmed." — See  O'Rear 
V.  Richardson,  81  So.  865. 
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SETTLEMENTS  BY  INSURERS  AGAINST  XJABILmf 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  read  with  much  interest  your  article  entitled 
"Settlements  by  Insurers'  Against  Liability"  which  appeared  in 
the  June  issue  of  Law  Notes,  and  believe  the  question  is  of  such 
importance  that  it  is  advisable  to  point  out  that  the  remedy 
suggested  is  unfair  and  impractical,  whereas  a  satisfactory  solu- 
tion exists. 

A  statute  compelling  an  insurance  company  to  accept  a  com- 
promise or  be  liable  for  the  full  sum  adjudged  against  the  as- 
Bured  regardless  of  the  limits  expressed  in  his  policy  would  be 
oneonstitutionfU  wd  wpujd  be  a  condition  und^y  which  my  re- 


sponsible company  would  refuse  to  operate.  A  statatey  the 
effect  of  which  would  practically  compel  an  insoranoe  oompany 
to  compromise  every  large  claim  for  damages  before  its  merits 
are  established,  would  be  ridiculously  unfair  and  nnnecessaiy. 

An  insurance  company  cannot  prohibit  the  insured  from  set- 
tling his  own  liability  above  the  limits  of  the  policy  contract. 

In  the  case  cited,  which  is  a  rare  and  exaggerated  instanee,  if 
he  could  have  secured  a  settlement  for  $7500,  he  6ouId  have  un- 
doubtedly secured  a  release  from  any  liability  above  $10,000  for 
a  very  small  sum  and  thus  have  fully  protected  himself.  The  in- 
surance contract  merely  prevents  him  from  settling  his  own 
liability  with  the  funds  of  the  insurance  company  or  settling 
their  liability  by  substituting  his  untried  judgment  in  place  of 
the  judgment  of  experienced  adjusters  and  attorneys. 

The  trouble  arises  from  the  fact  that  a  person  with  a  heavy 
potential  liability  is  willing  to  accept  a  limited  c<Hitraet  of  in- 
demnity in  order  to  effect  a  slight  saving  in  proniam,  and  be- 
cause the  average  loss  is  well  within  the  contract  limits.  The 
assured  is  unwilling  to  carry  insurance  except  for  average  lia- 
bility, whereas  in  fact  he  is  grossly  under  insured. 

As  all  the  insurance  companies  offer  additional  limits  of  in- 
demnity for  a  very  reasonable  increase  in  premium,  the  true 
remedy  for  this  condition  would  be  for  attorneys  and  insurance 
brokers  to  advise  their  clients  to  carry  insurance  in  a  fair  pro- 
portion to  the  possible  liability  and  not  be  satisfied  with  partial 
coverage. 

In  conclusion,  it  is  submitted  that  under  the  Constitution  of 
the  United  States  the  freedom  of  contract  cannot  be  abridged, 
and  a  statute  of  the  kind  proposed  in  your  article,  not  coming 
within  the  police  power  of  the  government,  would  be  a  direct  in- 
fringement of  this  section  of  the  Constitution. 

Chicago,  III  W.  S.  Hawxhubst. 


referendum   on   PROHIBITION  AMBNOHENT 

To  the  Editor  of  Law  Notes. 

Sir:  In  your  last  issue  in  commenting  on  the  Oregon  case 
holding  that  a  ratification  of  an  amendment  to  the  Federal  Con- 
stitution  could  not  be  submitted  to  a  vote  of  the  people  o£  the 
state  under  the  referendum  clause  of  the  State  Ccmstitution,  you 
suggest  that  a  larger  view  of  what  constitutes  the  l^;islature 
should  be  taken  and  that  under  the  referendum  clause  the  peo-^ 
pie  of  the  state  are  the  real  legislature,  and  therefore  the  ques- 
tion should  be  submitted  to  them.  If,  as  you  suggest,  the  peo- 
ple constitute  the  real  legislature,  then  it  is  folly  to  submit  the 
matter  to  the  inferior  legislatures  that  meet  at  the  state  capitals 
and  go  through  the  performance  of  making  laws.  There  cannot 
be  two  final  legislatures  in  the  same  state  and  the  reaH  legis- 
lature is  the  one  to  which  the  question  of  ratificaticm  should  be 
submitted  in  the  first  place. 

But  it  seems  to  me  that  all  such  discussion  is  irrelevant.  The 
referendum  clause  of  the  State  Constitution  has  nothing  to  do 
with  the  amendment  of  the  Federal  Constitution.  That  must  be 
done,  if  at  all,  according  to  the  provisions  of  sudi  Ccmstitution. 
The  preamble  of  the  Federal  Constitution  says:  '^e  the  people 
of  the  United  States  ...  do  ordain  and  establish  this  Constitu- 
tion for  the  United  States  of  America."  The  original  Constitu- 
tion therefore  was  ratified  by  the  people  of  the  United  States, 
^d  every  amendment  thereto  must  be  ratified  in  the  same  way. 
But  this  is  a  Republic  where  the  people  act  not  diru^y  but 
through  representatives.  The  original  Constitution  was  rati- 
fied and  adopted  by  State  Conventions  chosen  by  the  people  of 
the  United  States  and  acting  for  the  people  of  the  United 
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States,  and  when  adopted  was  the  act  of  the  people  of  the 
United  States.  They  acted  as  citizens  of  the  nation  and  not  as 
citizens  of  the  different  states.  We  must  not  forget  that  this  is 
a  dual  government  and  that  within  its  sphere  each  government 
is  supreme.  The  adoption  or  amendment  of  a  National  Con- 
stitution is  wholly  a  national  matter  and  it  comes  within  the  ex- 
clusive spher^  of  the  National  Government,  and  when  the  peo- 
ple act  upon  the  question  they  are  acting  as  citizens  of  the 
Nation  and  not  citizens  of  the  State^ 

The  United  States  Constitution  provides  how  it  may  be 
amended,  and  of  course  it  can  be  amended  in  no  other  way.  A 
.  proposed  amendment  may  be  ratified  by  the  legislatures  of  three- 
fourths  of  the  states  or  by  conventions  in  three-fourths  thereof 
as  Congress  may  determine.  It  is  evident  that  the  two  methods 
are  exactly  equivalent,  and  that  in  ratifying  a  proposed  amend- 
ment the  legislatures  of  the  states  act  in  exactly  the  same  ca^ 
pacity  that  conventions  would  if  that  method  were  chosen.  It 
requires  no  argument  to  prove  that  conventions  would  act  just  as 
the  original  conventions  acted,  that  is,  merely  as  agents  o'r  rep- 
resentatives of  the  people  of  the  United  States  residing  in  the 
different  States.  Just  so,  the  members  of  the  legislatures  in  vot- 
ing to  ratify  a  proposed  amendment  to  the  Federal  Constitu- 
tion act,  not  as  state  officers  or  legislators,  but  as  agents  and 
representatives  of  the  people  of  the  United  States  residing  in 
the  different  States,  just  as  conventions  would  have  done,  and 
their  votes  are  counted  as  the  votes  of  the  people.  When  the 
legislatures  of  three-fourths  of  the  States  have  ratified  the  pro- 
posed amendment  it  becomes  a  part  of  the  Constitution,  not  be- 
cause it  has  been  ratified  by  the  legislatures  of  three-fourths  of 
the  States  acting  as  such,  but  because  it  has  been  adopted  by 
the  people  of  the  United  States  acting  through  their  agents, 
the  members  of  the  state  legislatures,  as  required  by  the  Federal 
Constitution, 

It  is  plain  therefore  that  the  referendum  clause  of  State  Con- 
stitutions has  nothing  to  do  with  the  matter,  because  it  applies 
to  the  members  of  the  legislature  only  when  they  are  acting  in 
their  capacity  as  officers  of  the  State.  A  ratification  by  the 
members  of  a  state  legislature  can  no  more  be  referred  to  the 
people  of  the  st-ate  than  could  a  ratification  by  the  members  of 
a  state  convention.  When  the  question  of  ratification  is  sub- 
mitted to  a  legislature  of  a  state  it  is,  ipso  facto,  submitted  to 
^  the  people  of  the  United  States  residing  in  that  state,  and  when 
ratified  by  a  legislature  is  adopted  and  ratified  by  the  people  in 
that  state  acting  in  their  capacity  as  citizens  of  the  United 
States.  How  then  can  it  again  be  submitted  to  the  same  peo- 
ple for  the  same  purpose  under  a  referendum  clause  of  the 
State  Constitution  f 

The  word  "legislature"  as  it  was  used  when  the  Federal  Con- 
stitution was  adopted  and  as  it  is  used  to-day,  has  a  precise 
and  definite  meaning.  It  does  not  mean  the  people  of  the 
state  in  their  capacity  as  legislators  under  the  referendum  clause 
of  a  state  constitution.  The  referendum  clause  provides  for 
the  reference  of  an  act  of  the  legislature  of  the  State  to  the 
people  of  the  State,  thus  carefully  preserving  the  distinction  be- 
tween the  legislature  and  the  people.  The  NebrasTca  State  Con- 
stitution says:     "The  legislative  authority  of  the  State  shall  be 
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vested  in  a  legislature  consisting  of  a  senate  and  a  house  of 
representatives,  but  the  people  reserve  to  themselves  power  to  re- 
ject at  the  polls  any  act,  item,  section  or  part  of  any  act  passed 
by  the  legislature"  This  power  is  called  the  referendum.  The 
"legislature"  and  the  "people"  are  entirely  distinct  bodies — the 
legislature  consisting  of  the  senate  and  house  of  representatives 
to  whose  members,  acting  as  representatives  of  the  people,  the 
Federal  Constitution  commits  the  power  to  ratify  a  proposed 
amendment  to  the  Federal  Constitution. 

When  they  have  ratified  it,  all  the  requirements  of  the  Federal 
Constitution  have  been  complied  with;  and  it  would  seem  to  re- 
quire no  argument  to  show  that  nothing  more  can  be  added  or 
required  by  an  amendment  to  a  State  Constitution.  For  the 
referendum  clause  is  an  amendment  to  most,  if  not  all,  of  the 
State  Constitutions,  and  no  such  thing  was  in  existence  among  the 
States  when  the  Federal  Constitution  was  adopted.  It  is  very 
evident  that  the  Federal  Constitution  cannot  be  amended  merely 
by  amending  a  State  Constitution.  Possibly  a  State  Constitu- 
tion might  abolish  the  legislature  altogether,  as  you  suggest,  but 
that  is  a  question  of  no  present  moment;  for  until  that  is  done 
a  proposed  amendment  must  be  ratified  by  the  legislatures  of  the 
States  as  they  existed  when  the  present  Constitution  was  adopted 
and  as  they  exist  in  all  the  states  to-day.  That  bridge  cannot 
be  crossed  until  it  is  reached. 

Beatrice,  Nehr.  L.  M.  Peicbebton'. 


"In  this  country  the  full  and  free  right  to  entertain  any  re- 
ligious belief,  to  practice  any  religious  principle,  and  to  teach 
any  religious  doctrine  which  does  not  violate  the  laws  of  morality 
and  property,  and  which  does  not  infringe  personal  rights,  is 
conceded  to  all.  The  law  knows  no  heresy,  and  is  committed  to 
the  support  of  no  dogma,"  the  establishment  of  no  sect." — Per 
Miller  J.,  in  Watson  v,  Jones,  13  Wall.  728. 
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credulous  ear  to  such  accounts  of  Apache  raids  as  filtered 
through  to  their  peaceful  New  England  homes.  Without 
attempting  to  apportion  the  blame  for  the  high  cost  of 
living  among  the  various  possible  factors,  the  acts  for- 
bidden by  the  anti-trust  law  and  the  anti-profiteering  law 
are  morally  iniquitous  and  economically  damaging,  no 
matter  by  whom  committed.  There  is  no  just  reason  for 
excluding  any  class  of  pecsons  from  their  operation.  The 
Socialist  or  Bolshevist  propaganda  is  aimed  entirely  at 
securing  a  governmental  policy  based  on  class  conscious- 
ness. Those  cults  assert  in  effect  that  manual  labor  is 
the  source  of  all  production,  and  that  those  who  perform 
it  should  be  the  favorites  of  the  law.  The  opposing  con- 
tention is  that  all  lawful  occupations  stand  on  a  level 
before  the  law,  and  that  the  lawfulness  of  conduct  should 

!  be  judged  by  its  effect  on  the  body  politic,  and  not  by  the 
raii  or  occupation  of  the  actor.  Principles,  once  ad- 
mitted, have  a  fashion  of  working  themselves  out  to  a 
logical  conclusion,  and  the  logical  conclusion  of  an  act 

;  exempting  certain  men  from  a  penal  law  because  of  their 
occupation  is  one  that  few  patriotic  Americans  care  to 
contemplata 


Discrimination  in  Favor  of  Parmen. 

THESE  is  a  strong  tendency,  which  it  is  difficult  to 
ascribe  entirely  to  nonpolitical  causes,  to  exempt 
agriculturists  from  the  wholesome  regulations  which  it 
has  been  found  necessary  to  apply  to  other  lines  of  busi- 
ness. The  Clayton  Act  exempts  the  farmer  from  the 
operation  of  the  federal  anti-trust  law.  A  like  exception 
is  attached  to  the  anti-trust  law  of  New  York.  With 
that  exception,  it  may  be  noted  in  passing,  was  coupled 
one  of  dairymen,  which  has  been  found  recently  to  pre- 
clude governmental  action  against  a  ''milk  trust"  whose 
alleged  activities  were  the  source  of  bitter  popular  com- 
plaint. The  latest  manifestation  of  the  same  tendency 
18  the  exemption  of  farmers  from  the  federal  bill,  pending 
at  the  present  writing,  to  prevent  profiteering  in  food. 
Of  course  a  certain  amount  of  the  acquiescence  in  this 
wrt  of  discrimination  is  due  to  pure  superstition.  We 
have  heard  so  much  about  the  ''honest  farmer"  that  we 
picture  him  as  a  kindly  bucolic  simpleton,  the  perpetual 
victim  of  every  form  of  swindle.  The  stage  and  the  pages 
of  fiction  combine  to  paint  him  in  a  form  of  rude  yet 
genial  simplicity.  The  horse  trading  proficiency  of  David 
Harum  was  disclosed  to  the  world  through  a  veil  of 
humor  which  aroused  no  spirit  of  condemnation.  So  it 
is  not  singular  that  the  average  legislator  has  been  com- 
placent of  such  discrimination  as  has  been  referred  to. 
Surely  good  old  Uncle  Josh  would  not  enter  any  iniquitous 
combination  in  restraint  of  trade;  his  simple  soul  would 
revolt  at  the  very  idea  of  "engrossing  and  forestalling." 
It  is  much  like  the  attitude  of  the  Congressmen  of  an 
earlier  day  who  rose  from  the  pages  of  Fenimore  Cooper 
to  l^date  on  the  Indian  question,  and  turned  an  in- 


The  Foundations  of  Personal  Liberty. 

ACOBEESPONDENT  whosc  letter  is  published  in' this  issue, 
taking  exception  to  previous  references  to  prohibi- 
tion as  an  infringement  on  personal  liberty,  inquires  what 
distinction  in  principle  is  to  be  made  between  such  l^is- 
lation  and  that  against  profiteering,  that  requiring  vac- 
cination of  school  children  or  that  forbidding  the  erection 
}  of  a  public  nuisanca  That  distinction  was  quite  clearly 
pointed  out  in  these  columns  over  a  year  ago  (see  Law 
.  Notes,  May,  1918,  p.  21),  it  being  said  editorially: 

As  a  result  of  the  organization  of  humanity  into  a  social 
structure  growing  ever  more  complex,  every  act  of  a  man 
wherein  he  deals  with  his  fellow-men  may  be  so  regulated  as  to 
protect  the  interests  of  the  persons  so  dealt  with.  If  he  mianu- 
factures  or  sells  goods,  regulations  of  purity,  weights  and 
measures,  labelling,  and  perhaps  price  are  legitimate.  If  he 
owns  or  controls  property,  he  can  be  compelled  so  to  use  it  as 
not  to  endanger  the  persons  or  property  of  others.  Government 
and  the  just  administration  of  the  law  being  a  common  good, 
any  act  tending  to  subvert  them  may  be  prohibited.  The  domestic 
and  economic  relations  which  are  the  units  of  social  organization 
may  be  regulated.  But  with  the  regulation  of  those  acts  wherein 
a  man  deals  with  his  fellows  the  regulatory  power  ends.  The 
law  may  and  should  protect  the  rights  and  interests  of  every 
man;  it  has  no  power  to  enforce  on  any  man  a  standard  of 
conduct  approved  by  his  fellows  so  long  as  his  interests  alone 
are  affected.  A  majority  may  believe  it  wrong  to  eat  meat;  in 
Buddhist  communities  it  is  so  behoved.  But  they  have  no  more 
right  to  interfere  with  another's  meat  eating  than  he  with  their 
vegetarianism.  A  majority  may  believe  it  wrong  to  drink  wine; 
in  Moslem  communities  it  is  so  believed.  The  right  of  the  be- 
liever is  to  continue  his  abstinence  and  not  to  enforce  its  prac- 
tice on  the  unwilling.  A  man  may  believe  in  a  certain  manner 
of  observance  of  Sunday  if  he  is  a  Christian,  or  of  Saturday 
if  he  is  a  Jew,  or  of  Friday  if  he  is  a  Mohammedan.  He  has 
a  right  to  be  protected  by  law  from  interference  with  his  ob- 
servance, but  none  whatever  to  control  the  observance  of  others. 

Other  lines  of  legislation  were  in  mind  when  that  state- 
ment was  written,  and  to  be  applicable  to  the  present  dis- 
cussion one  further  qualification  must  be  added — ^that  the 
dealing  with  others  which  is  the  subject  of  just  regulation 
must  be  such  as  is  beyond  the  reasonable  power  of  those 
others  to  control.  If  a  man  sets  up  a  nuisance  or  spreads 
contagion  his  act  is  of  course  beyond  the  physical  control 
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of  those  affected.  If  he  profiteers  in  the  actual  necessities 
of  life  it  is  bejond  the  practical  control  of  the  consumer 
who  must  buy  in  order  to  liva  On  the  other  hand  regu- 
lation against  profiteering  in  diamond  rings  .would  be  be- 
yond any  just  legislative  power.  There  are  thousands  of 
people  in  the  United  States  who  believe  with  sincerity 
that  organized  religion  is  an  unmixed  public  eviL  If 
they  should  attain  political  power  would  they  have  the 
right  to  enact  a  prohibition  of  the,  to  them,  obnoxious 
institution?  They  would  not,  for  the  reason  that  no  one 
forces  the  services  of  priest  or  pastor  on  them.  There 
are  thousands  who  believe  that  the  existence  of  a  medical 
profession  is  a  menace  to  the  public  welfara  So  long 
as  they  are  not  compelled  to  employ  a  doctor  except  to 
avoid  the  spread  of  contagion,  tiiey  have  no  power  to 
compel  others  to  refrain  from  seeking  medical  advice.  The 
force  of  these  analogies  can  be  avoided  only  by  the  com- 
placent assumption  that  what  the  prohibitionist  believes 
is  right  while  what  the  others  believe  is  foolishness. 

The  Flaw  In  the  Reasoning. 

THE  fundamental  fault  in  the  logic  which  seeks  to  com- 
pare the  prohibition  of  the  sale  of  intoxicants  with 
profiteering  in  food  or  the  maintenance  of  a  slaughter 
house  in  a  residence  district  is  that  it  regards  the  sale 
rather  than  the  purchase.  It  is  not  the  infringement  of 
the  right  of  the  saloon  keeper  to  sell  which  constitutes  the 
burden  of  our  complaint  against  the  prohibition  laws;  it 
is  the  infringement  of  the  right  of  the  private  citizen  to 
buy  and  use.  That  right  is  of  course  subject  to  the  quali- 
fication heretofore  asserted;  it  may  be  penalized  if  so 
exercised  as  to  injure  others.  If  a  man  becomes  drunk 
and  disturbs  the  peace,  he  is  subject  to  punishment — ^he 
is  just  as  subject  thereto  if  he  disturbs  the  peace  without 
having  taken  a  drink.  If  he  waates  his  money  on  drink 
and  neglects  to  support  his  family  he  is  amenable  to  the 
law.  He  would  be  amenable  to  the  same  extent  if  he 
starved  his  children  to  give  his  money  to  foreign  missions 
or  the  Anti-Saloon  Leagua  But  if  a  man  desires  to  take 
a  drink  of  liquor  and  his  doing  so  does  not  lead  him  to 
neglect  any  duty  or  wrong  any  person,  what  right  has 
society  to  say  that  he  shall  not?  Perhaps  it  would  be 
better  for  him  if  he  did  not,  but  that  is  his  own  business. 
Perhaps  it  would  be  better  if  he  went  for  a  walk  Sunday 
morning  instead  of  lying  in  bed,  but  is  the  government 
going  to  prescribe  his  conduct  in  those  particulars?  Of 
course  intemperate  drinking  produces  much  misery.  Is 
there  a  factor  in  our  complex  civilization  which  does  not 
do  the  like?  Hundreds  of  innocent  persons  are  killed 
or  injured  annually  by  automobiles.  Is  that  a  reason  for 
prohibiting  the  use  of  such  vehicles  and  penalizing  the 
careful  and  law-abiding  many  for  the  acts  of  the  reckless 
few  ?  It  is  easy  but  illogicfid  to  center  the  discussion  on 
the  "rum  seller'*  and  compare  him  to  one  shooting  reck- 
lessly into  a  crowd.  But  no  one  need  buy  unless  he 
wishes,  and  anyone  has  a  right  to  buy  if  he  wishes,  being 
responsible  strictly  for  any  wrong  which  he  does  to  others 
by  reason  of  avaUing  himself  of  that  right. 

An  Excellent  Measure. 

T  has  always  been  a  reproach  to  our  judicial  system  that 
one  person  accused  of  crime  was  compelled  to  spend 
months  in  jail  awaiting  trial,  while  another,  accused  of 


I 


the  same  offense,  was  able  to  obtain  baiL  A  law  recently 
enacted  in  New  York  (Laws  1919,  a  410)  obviates  this 
inequality  by  providing  that  "any  time  spent  by  a  person 
convicted  of  crime  in  a  prison  or  jail  prior  to  his  con- 
viction and  before  sentence  has  been  pronounced  upon  him 
shall  become  and  be  calculated  as  a  part  of  the  term  of 
the  sentence  imposed  upon  him,  whether  such  sentence  is 
an  indeterminate  one  or  for  a  definite  period  of  time,  and 
such  time  shall,  in  addition  to  the  time  allowed  for  good 
conduct  and  earned  as  compensation,  be  deducted  from 
the  teim  of  the  sentence  so  imposed."  It  is  further  pro- 
vided that  the  time  so  spent  in  jail  shall  be  deducted  in 
determining  the  time  when  the  convict  shall  become 
eligible  to  parole.  The  judge  imposing  sentence  is  re- 
quired to  indorse  on  the  commitment  the  length  of  time 
thus  to  be  deducted.  In  some  of  the  insular  possessions 
of  the  United  States  similar  provisions  have  been  enacted 
(see  U.  8.  v.  Salazar,  5  Philippine  500 ;  Ex  p.  Leroy,  17 
Porto  Bico  1008)  illustrating  anew  that  colonial  legisla- 
tion being  more  removed  from  national  politics  ia  of ttimes 
better  than  that  enacted  for  the  mother  countiy.  Cer- 
tainly no  such  humane  provision  has  ever  found  its  way 
into  our  national  penal  law.  Of  course  it  has  always  been 
within  the  power  of  any  judge  to  impose  a  reduced  sentence 
because  of  the  confinement  prior  to  trial,  and  in  many 
instances  this  has  been  dona  Indeterminate  sentences, 
however,  are  of  increasing  frequency,  and  in  such  a  case 
legislative  authority  for  the  reductioxi  is  doubtless  essen- 
tiaL  Moreover,  the  statute  reduces  to  a  rule  that  which 
previously  rested  in  the  varying  discretion  of  judges.  Ob- 
viously, it  will  always  be  possible  for  a  jud^  to  nullify 
the  act  by  imposing  a  longer  sentence,  but  ti^ere  is  prac- 
tically no  right  of  a  litigant  that  cannot  be  subverted  by 
a  corrupt  judge,  and  there  is  no  reason  to  suppose  that 
the  act  will  not  be  executed  in  spirit  as  well  as  in  letter. 
So  executed,  it  is  a  reform  worthy  of  general  adoption. 

Reparation  for  Crime. 

FiJBTHEB  consideration  of  the  suggestion  made  some 
time  ago  in  Law  Notes  (May  1918,  p.  22)  has 
confirmed  the  opinion  then  expressed  that  no  eystexa  of 
punishment  for  crime  is  adequate  or  logical  which  does 
not  involve  reparation  to  the  victim  of  the  crime.  The 
punishment  of  crime  has  a  twofold  purpose — ^to  reform 
the  offender  and  to  deter  others  from  crime.  There  is  a 
strong  resemblance  betweoi  the  moral  irresponsibilily  of 
a  criminal  and  that  of  a  child.  Every  parent  knows  that 
no  punishment  is  so  effective  with  a  child  as  that  which 
its  mind  comprehends  as  a  just  and  natural  consequence 
of  its  act.  Even  the  most  blunted  conscience  can  grasp 
the  force  of  the  proposition  that,  having  injured  a  person 
by  an  unlawful  act,  he  must  make  good  that  injury.  Im- 
prisomnent  for  a  fixed  term  may  seem  to  him  arbitraiy 
and  merely  vengeful,  but  imprisonment  until  by  his  labor 
he  has  earned  tbe  money  to  repay  what  he  stole  or  make 
compensation  for  the  personal  injury  which  he  inflicted 
will  be  recognized  by  any  man  as  logical  retribution  which, 
in  the  words  of  the  Hindu  aphorism,  follows  the  act  as 
the  cart  wheel  follows  the  ox.  Moreover,  such  a  system 
would  perform  a  function  which  has  heretofore  been  sadly 
neglected — ^the  ameliorating  of  the  shock  to  the  social  sys- 
tem caused  by  crima  A  murder  may  evoke  headlines  in 
the  papers  for  a  few  days,  but  after  the  criminal  is  ap- 
prehended and  sent  to  prison,  no  thought  is  taken  of  the 
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long  years  that  the  widow  of  the  murdered  man  must  toil 
to  earn  a  livelihood  for  herself  and  her  children.  If  her 
breadwinner  had  been  run  over  by  a  railroad  train  there 
is  ample  legal  machinery  to  enforce  compensation  to  the 
widow,  but  because  he  was  killed  by  a  penniless  assassin 
society  lets  her  toil  or  starve  while  the  cause  of  her  de- 
privation is  kept  from  productive  work  lest  his  product 
come  into  competition  with  that  of  some  labor  union. 

Too  Speedy  Justice. 

COMPLAINT  of  delay  in  the  administration  of  criminal 
justice  is  familiar  to  all.  While  much  of  that  com- 
plaint may  be  well  founded,  it  is  often  forgotten  that  a 
measure  of  deliberation  is  essential  to  the  fair  and  im- 
partial trial  of  a  criminal  case,  particularly  where  the 
crime  is  one  which  arouses  intense  popular  indignation. 
This  is  well  illustrated  in  the  recent  case  of  Fountain  v. 
Staie  (Md.)  10^  Atl.  564,  where  the  chronology  of  the 
prosecution  wab  ttated  in  the  brief  of  counsel  for  the 
appellant  as  follows: 

1919.    Crime  comiDitted. 

Defendant  arrested. 

Special  Tenn  of  Court  convened  (though  the 
regular  term  began  May  19th). 

Special  Grand  Jury  draim. 

Presentment  and  indictment  found. 

Trial  begun. 

Attempts  to  lynch  the  accused. 

Accused  escapes  from  the  mob. 

Court  offers  five  thousand  ($5000)  reward  for 
his  return  "Unlynohed." 

Man  hunt  through  two  States. 

Accused  captured. 

So-called  trial  resumed. 

Verdict  Quiltt  and  Death  Sentence. 

Taken  out  of  county  for  safekeeping. 

Appeal  filed. 

Extension  of  time  to  July  15  to  prepare  ap- 
peal and  bills  of  exception. 

Case  specially  assigned  for  argument  in  Court 
of  Appeals  for  June  24,  2  P.  M. 

Typewritten  transcript  of  record  reached  Court 
of  Appeals. 

Printed  record  filed. 

Printed  briefs  filed. 

Case  argued. 

It  ax)eared  that  at  the  trial  there  was  such  excit^oient  that 
a  military  guard  was  maintained  around  the  court  house. 
In  ordering  a  new  trial  the  appellate  court  said :  "There 
can  be  no  doubt  that  the  court  below  made  earnest  efforts 
to  protect  the  defendant's  right  to  a  fair  trial,  but  the 
conditions  with  which  the  court  had  to  deal  appear  to 
have  rendered  such  a  trial  at  that  time  and  place  im- 
practicable. In  such  an  extraordinary  situation  as  that 
in  which  the  lower  court  was  placed  in  this  case,  and  with 
such  vital  issues  involved,  its  ruling  upon  the  application 
to  have  the  trial  deferred  could  not  properly  be  held  to  be 
so  far  discretionary  as  to  be  beyond  the  scope  of  appellate 
review."  The  speedy  administration  of  justice  is  of  value 
not  only  to  the  public  but  to  the  innocent  accused.  But 
the  case  cited  illustrates  anew  that  justice  must  not  be 
sacrificed  to  speed,  that  there  must  be  no  yielding  to  a 
mere  clamor  for  vengeance. 
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June     t. 

June   20. 

June   23. 

June   24. 
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A  SelNQoveming  Bar. 

THE  bar  in  the  aggregate  is  unique  in  respect  to  its 
close  relation  to  the  administration  of  justice  and  its 
exclusive  possession  of  knowledge  in  respect  thereto.  Yet 
the  bar  is  without  any  practical  organization  through 
which  to  exercise  its  power,  and  as  a  result  many  matters 
which  pertain  chiefly  to  its  province  have  passed  to  other 
hands.  Admission  to  the  bar  is  left  to  a  few  official 
examiners  appointed  under  a  law  passed  by  laymen.  Ex- 
clusion from  the  bar  is  delegated  to  a  few  overworked 
judges.  The  selection  of  judges,  a  subject  on  which  few 
outside  the  bar  have  any  competency  whatever,  is  in  the 
hands  of  laymen  guided  by  politicians.  The  establish- 
ment of  the  rules  of  procedure  under  which  judicial  busi- 
ness is  transacted  is  vested  in  l^islatures  which  give  it 
some  cursory  attention  after  matters  of  political  im- 
portance have  been  attended  to.  All  this  has  come  to 
pass  because  of  the  want  of  an  organization  to  mobilize 
the  profession.  "The  lawyer  has  been  scolded  and  ex- 
horted so  long  that  he  would  feel  neglected  if  his  critics 
should  cease.  But  nobody  has  ever  suggested  the  practical 
steps  to  be  taken  to  enable  him  to  work  out  his  salvation. 
The  time  has  come  to  stop  moralizing  and  consider  a 
definite  plan  for  integrating  the  bar  so  it  can  realize  its 
highest  ideals."  Journal  of  American  Society  of  Judi- 
cature, Dec.,  1918.  The  membership  of  the  existing  bar 
associations  is  a  small  minority  of  the  bar,  and  their 
powers  are  confined  largely  to  electing  officers,  holding 
dinners,  and  passing  resolutions.  That  they  have  been 
able  to  accomplish  anything  toward  reform  in  procedure 
is  due  to  the  heroic  efforts  of  a  comparatively  few  men. 
Suppose,  however,  there  should  be  created  bar  associations 
in  which  every  lawyer  was  ipso  facto  a  member,  having 
the  control  of  admission  to  and  expulsion  from  the  bar, 
and  of  nominating  all  candidates  for  judicial  office.  To 
such  an  organization  could  likewise  be  committed  the 
power  to  enact,  by  proper  formulating  committees  and  a 
referendum,  all  rules  of  judicial  procedure.  These  are 
extensive  powers,  it  is  true,  and  liable  to  abuse,  but  they 
must  be  exercised  by  some  one,  and  it  is  submitted  that 
not  one  of  them  is  to-day  in  hands  so  competent  or  so 
trustworthy  as  those  of  the  bar.  It  may  be  noted  that  in 
Minnesota  the  district  court  judges  have  recently  ap- 
pointed a  permanent  committee  to  act  on  proposed  changes 
in  court  rules  and  procedure,  and  to  consider  legislation. 
This  is  a  step  in  the  right  direction,  albeit  a  short  one. 
To  be  really  effective  the  committee  should  be  representa- 
tive of  a  fally  organized  bar,  and  that  bar  should  have 
much  power  with  respect  to  the  regulation  of  procedure 
which  is  now  committed  to  the  l^islatura 

Unauthorized  Practice  of  Law. 

AcoLLATERAx  advantage  which  would  flow  from  a  better 
organization  of  the  bar  is  the  check  which  might 
thereby  be  put  on  the  many  petty  encroachments  on  the 
domain  of  the  l^al  profession.  Probably  the  great  major- 
ity of  the  deeds  and  mortgages  made  in  the  United  States 
are  drawn  by  real  estate  brokers  and  the  like.  Sometimes, 
of  course,  nothing  more  is  required  than  the  mere  clerical 
ability  to  fill  out  a  blank  form.  In  other  cases  the  ut- 
most care  and  skill  in  the  use  of  technical  phrases  is 
necessary  to  carry  out  the  intention  of  the  parties,  and 
neither  the  average  grantor  nor  the  average  real  estate 
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dealer  is  able  to  recognize  such  an  instance  when  it  arises. 
The  security  of  land  titles  and  the  avoidance  of  legal  dis- 
putes in  respect  to  them  is  a  matter  which  deeply  affects 
the  public  interest.  The  evils  of  allowing  a  layman  to 
conduct  a  proceeding  in  court  are  in  some  respects  less 
than  those  of  allowing  him  to  draw  an  instrument  on  which 
depends  the  title  to  landed  property — perchance  a  modest 
home,  the  product  of  years  of  industry  and  thrift.  There 
are  few  lawyers  who  cannot  recall  a  case  where  a  title 
has  been  thrown  into  litigation,  if  not  lost,  because  of 
an  error  in  the  deed  which  no  member  of  the  profession 
would  have  committed.  There  is  possible,  of  course,  the 
cynical  view  that  the  amateur  draftsman  brings  into  the 
profession  fees  for  the  litigation  created  by  his  blunders 
far  exceeding  those  which  could  have  been  charged  for  the 
original  servica  This  does  not,  however,  represent  the 
attitude  of  the  profession,  which  has  repeatedly  shown  by 
its  advocacy  of  workmen's  compensation  acts  and  similar 
measures,  its  willingness  to  sacrifice  its  financial  interest 
to  the  public  .welfare.  Apart  from  the  injury  to  the 
public  from  the  blunders  inevitable  in  the  drawing  of 
instruments  of  title  by  laymen,  the  practice  works  a  dis- 
tinct hardship  to  the  younger  members  of  the  profession. 
The  joung  lawyer,  precluded  by  the  code  of  ethics  from 
tolieiting  employm^it,  is  forced  to  see  this  class  of  work 
which  he  has  been  q)ecially  trained  to  perform  go  into 
the  incompetent  hands  of  laymen  who  are  bound  by  no 
Mrtrictions  of  professional  ethics,  and  to  lose  thereby  not 
only  the  small  though  sorely  needed  fees,  but  also  the 
valuable  opportunity  to  lay  the  foundations  for  future 
employment  by  his  skilful  performance  of  these  minor 
services.  A  suggestion  recently  made,  which  may  go  im- 
practicably far  yet  is  deserving  of  serious  consideration, 
is  that  every  lawyer  should  be  ex  officio  a  notary  public, 
and  that  the  oflSce  of  notary  should  be  confined  to  members 
of  the  legal  prof  ession.  While  the  position  of  notary  has 
lost  much  of  its  ancient  dignity  it  still  retains  functions 
which  are  capable  of  use  in  the  perpetration  of  fraud. 
The  restriction  of  those  functions  to  members  of  a  learned 
profession  subject  to  professional  discipline  would  largely 
do  away  with  the  antedated  acknowledgments  and  similar 
frauds  which  the  practitioner  occasionally  encounters. 


The  Passing  of  the  Legislature. 

'O  EFEEBiNo  to  the  editorial  under  the  above  title  in  the 
•*^  August  issue  of  Law  Notes,  a  subscriber  proffers 
the  following  suggestion:  "You  ascribe  the  tendency 
under  discussion  to  a  ^rnore  or  less  unconscious  recognition 
of  a  transition  in  our  institutions.'  Is  it  not  more  prob- 
able that  it  represents  the  lamentable  but  entirely  logical 
result  of  the  substitution  of  the  system  of  primaries  for 
the  old  political  convention?  Active  minorities,  such  as 
the  Prohibitionists,  Suffragists  and  the  like,  are  compact 
units,  able  to  enforce  their  platforms  by  threats  of  united 
action  against  legislators;  the  political  parties  known  as 
Democratic  and  Kepublican  no  longer  exist  apparently 
except  in  name,  for  there  are  no  party  principles  pro- 
claimed as  in  former  times  by  county  and  state  con- 
ventions, controlling  the  candidates  named  for  office;  there 
is  no  such  thing  as  party  discipline;  and  there  is  no  such 
thing  as  punishment  by  the  party,  as  such,  capable  of 
being  imposed  upon  officials  selected  as  candidates  at 
primaries  in  which  often  both  Republicans  and  Democrats 


vote  with  equal  right.  The  result  is  that  the  members 
of  the  majority  parties  in  fact  are  a  voiceless  mass;  the 
members  of  minority  factions,  whose  wishes  are  expressed 
in  and  whose  punishments  are  inflicted  by  their  conven- 
tions, impress  members  of  legislative  bodies  with  a  sem- 
blance of  power."  It  is  probably  true  that  the  decline  of 
the  power  of  party  leaders  and  the  weakening  of  party 
ties  are  the  inomediate  cause  of  the  subservience  of  elective 
officers  to  the  clamor  of  compact  minorities.  But  does  uot 
the  situation  go  somewhat  deeper?  The  decadence  of 
party  government  did  not  come  about  without  a  cause, 
and  that  cause  would  seem  to  be  the  demand  of  the  people 
for  a  more  direct  control  by  themselves  of  the  govern- 
mental machinery.  Pursuant  to  that  demand,  direct 
primary  laws  were  enacted,  the  election  of  United  States 
senators  passed  from  the  legislatures  to  the  electorate, 
and  the  referendum  was  established  in  many  states.  The 
decline  of  political  party  discipline  is  therefore  not  a 
prime  cause  but  merely  one  of  the  effects  of  a  tendency 
which  has  not  yet  fully  worked  itself  out.  It  was  in  this 
sense  that  the  present  status  of  the  legislative  departm^it 
was  referred  to  as  the  result  of  a  transition  period.  The 
old  system  of  party  control  has  passed;  the  new  system 
of  popular  control  has  not  yet  established  itself.  The 
temporary  result  is  a  confusion  which  the  old  system 
would  have  avoided  and  which  the  new  will  doubtless 
prevent  as  completely. 


Unicameral  Legislatures. 

ONE  of  the  most  practical  suggestions  for  legislative 
reform  which  has  been  made  recently  is  that  look- 
ing to  the  abolition  of  the  present  system  of  dual  legis- 
lative bodies,  substituting  therefor  a  single  house  of  con- 
venient size.    Of  course  our  present  system  was  borrowed 
from  England  where  the  existence  of  distinct  orders,  the 
nobility  and  the  conunons,  made  it  logical.     In  the  na- 
tional Congress  there  may  be  reason  for  the  separation 
between  the  representatives  of  the  states  and  those  of  the 
people  at  large.    But  passing  that  question,  it  is  hard  to 
find  an  excuse  for  the  dual  system  in  state  legislation. 
In  support  of  a  proposition  looking  to  a  unicameral  l^s- 
lature  in  Arkansas,  Mr.  C.  E.  Daggett  presented  to  the 
Bar  Association  of  that  state  a  forcible  argument  which 
he  summarized  as  follows:     "(1)  The  historical  reason 
for  the  bicameral  system  has  disappeared.    (2)  The  'check 
and  balance'  system  is  not  applicable  to  present-day  con- 
ditions.    The  same  kind  of  men  who  compose  the  upper 
house  compose  the  lower;  we  have  no  classes  and  the 
membership  of  both  houses  is  elected  by  the  same  electors, 
at  the  same  election.    (3)  The  bicameral  system  has  grown 
from  bad  to  worse.    (4)  The  bicameral  system  diminishes 
responsibility;  the  unicameral  increases  it,  locates  and 
fixes  it.     (6)  The  economic  consideration  is  deserving  of 
attention.     We  can  save  $76,000  annually.     (6)  The  re- 
duction in  membership  in  the  one  house  would  increase 
the  ability,  intelligence  and  experience  of  the  personnel. 
(7)  The  second  house  was  designed  as  a  check,  not  to 
facilitate  l^slation  but  to  prevent  it.    We  need  a  body 
to  efficiently  enact  necessary  legislation.     (8)  The  evil  of 
local  legislation  will  be  remedied  for  the  reason  that  such 
a  body  as  the  one  proposed  will,  after  due  consideration 
and  deliberation,  enact  general  laws  that  can  be  made 
applicable  to  the  state  at  large.     (9)  By  definitely  fixing 
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the  responsibility  of  a  small  number  of  men,  in  a  single 
chamb^,  the  effect  will  be  that  consciousness  of  such 
responsibility  will  sober  the  body  and  have  its  effect  on 
legislation*  (10)  The  most  important  law  under  which 
we  live,  the  constitution  of  the  state,  is  written  by  a  uni- 
cameral body.  The  'people^  have  never  yet  demanded  the 
bicameral  system  for  the  performance  of  this  great  task." 
The  novelty  of  the  proposition  naturally  repels  at  the 
outset  the  conservative  legal  mind,  but  it  is  difficult  to 
find  a  convincing  answer  to  the  arguments  adduced.  It 
really  involves  nothing  more  than  the  application  to  the 
state  of  the  commission  form  of  government,  and  that 
in  a  modified  form,  since  the  separate  executive  power 
is  left  intact  The  analogies  of  business  organization  are 
in  line  with  the  proposal.  A  corporation  which  adopted 
a  dual  board  of  directors  yovld  soon  find  its  way  into 
the  hands  of  a  receiver.  Every  business  executive  knows 
that  a  system  of  "checks  and  balances"  gets  nothing  done, 
and  that  the  way  to  accomplishment  is  to  give  adequate 
powers  and  hold  the  recipients  responsible  for  their  ex- 
ercise. A  state  is  not  dissimilar  to  a  large  business  and 
the  methods  of  efficient  corporate  management  are  worthy 
of  serious  consideration  by  the  makers  of  constitutions. 


The  Duty  of  a  Legislator. 

Oxr&  present  l^slative  system  presents  a  question  of 
some  difficulty — is  it  the  duty  of  a  l^slator  to 
carry  out  t^  wishes  of  his  constituents  irrespective  of 
his  personal  convictions,  or  should  he  vote  according  to 
his  own  convictions  as  to  the  merits  of  each  particular 
measure?     An  extreme  case  either  way  might  easily  be 
put     A   patriotic   American    Congressman   who   found 
himself  in  the  early  days  of  1917  representing  a  con- 
stituency of  pro-German  or  pacifist  views  certainly  would 
not  have  been  bound  to  make  himself  a  traitor  in  order 
to  carry  out  the  wishes  of  his  constituency.    On  the  other 
hand,  on  a  question  like  daylight  saving  or  prohibition, 
which  is  in  effect  local,  a  Congressman  would  plainly  not 
be  justified  in  aiding  to  force  on  his  constituency   a 
measure  repugnant  to  them,  although  he  personally  might 
approve  of  it     Between  these  extremes  lies  a  zone  of 
debatable  questions.     There  is  just  ground  in  many  in- 
stances for  a  Congressman  to  believe  that  he  is  more 
competent  to  form  an  opinion  than  his  constituency,  and 
that  he  is  justified  in  disregarding  their  views  for  their 
own  good,  just  as  an  attorney  may  refuse  to  be  governed 
by  the  wishes  of  his  client  as  to  the  use  of  a  particular 
witness  at  the  trial.     Opposed  to  this  is  the  view  that  a 
representative  is  elected  not  for  his  superior  wisdom  but 
merely  for  convenience,  like  a  business  agent,  and  like 
such  an  agent  is  bound  to  keep  in  touch  with  his  principal 
and  carry  out  his  directions.     While  the  latter  view  is 
probably  the  prevailing  one  at  the  present  time,  it  will 
never  gain  a  logical  ascendancy  without  a  considerable 
change  from  the  prevailing  public  apathy.     The  election 
of  officers  arouses  considerable  interest  and  excitement, 
but  a  primary  or  a  referendum  goes  practically  by  de- 
fault    Until   that  condition  is   removed   it  seems   im- 
possible to  lay  down  any  general  rule  for  the  conduct  of 
legislators,  who  must  as  heretofore  strike  a  balance  be- 
tween their  personal  convictions  and  their  hopes  of  re- 
jection. 


Docking  the  Judges. 


I 


w  1838  the  legislature  of  Arkansas  provided  that  if  any 
judge  shoidd  fail  to  hold  court  in  any  county  at 
the  time  required  by  law  he  should  forfeit  to  the  state 
$150.  Holding  the  act  to  be  invalid  the  court  said  in 
Ex  p.  Tully,  4  Ark  220,  38  Am.  Dec.  83:  "To  our 
mind  the  act  is  a  clear  and  palpable  violation  of  the 
constitution.  It  is  a  direct  and  dangerous  attack  upon 
the  independence  of  the  judiciary,  and  upon  the  freedom 
and  happiness  of  the  people.^*  To  the  mind  of  any  one 
except  a  judge  this  is  a  little  laughable.  If  an  employee 
in  any  well-conducted  business  took  a  few  weeks  ofE  with- 
out the  permission  of  his  employer  he  would  not  be 
surprised  to  find  his  salary  proportionately  curtailed,  and 
would  have  difficulty  in  maintaining  that  the  liberty  and 
happiness  of  any  one  except  himself  was  endangered.  Men 
in  high  public  station  are  prone  to  arrogate  to  them- 
selves the  dignity  of  their  offices.  The  incumbent  of  a 
judicial  position  is  a  judge  while  hearing  and  deciding 
a  case.  In  that  capacity,  as  the  administrator  of  justice, 
he  is  rightfully  hedged  about  with  the  dignity  which 
belongs  to  his  lofty  function.  But  with  respect  to  the 
quantity  and  quality  of  the  service  which  he  renders  in 
return  for  his  salary  he  is  the  servant  of  the  public.  If 
he  is  ordered  by  his  employer  to  hold  court  at  a  certain 
time  and  place  and  fails  to  do  it,  there  is  no  reason  why 
the  employer  should  not  dock  his  salary.  We  still  main- 
tain a  lit^e,  and  a  little  is  too  much,  of  the  old  notion 
that  the  judges  are  a  distinct  caste  endowed  with  some 
measure  of  infallibility.  Most  of  the  unjust  attacks  on 
the  judiciary  are  the  result  of  a  reaction  against  that 
idea,  for  it  needs  but  scant  research  to  demonstrate  that 
judges  are  not  always  infallible.  If  the  public  had  been 
brought  up  to  recognize  the  fact  that  the  judges  are 
merely  lawyers  raised  to  official  station,  usutdly  honest, 
usually  competent,  but  occasionally  neither  one  nor  the 
other,  that  mistakes  are  as  inevitable  in  the  decision  of 
cases  as  in  any  other  department  of  human  activity,  the 
occasional  instances  of  judicial  misconduct  or  incom- 
petence would  never  have  produced  the  present  distrust 
of  our  judicial  system.  Teach  that  a  book  is  infallible 
and  the  man  who  can  prove  one  mistake  can  justly  claim 
to  have  destroyed  it ;  teach  that  it  is  good  and  helpful  and 
the  discoverer  of  a  trivial  error  will  speak  to  unheeding 
ears.  On  the  same  principle  the  well  meant  effort  to 
invest  the  judiciary  with  a  peculiar  sanctity  checked 
criticism  for  a  few  years,  but  has  now  rendered  a  large 
share  of  the  public  incapable  of  recognizing  the  real  and 
substantial  merit  of  our  judicial  system  and  its  admin- 
istrators. The  efforts  which  have  been  made,  copying, 
an  outgrown  day,  to  invest  the  judges  with  an  artificial 
dignity  have  deprived  them  of  much  of  the  respect  to 
which  their  own  merits  justly  entitled  them. 


''The  proximate  cause  is  the  efficient  cause,  the  one  that  neces- 
sarily sets  the  other  causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  superior  or  controlling 
agency  are  not  the  proximate  causes  and  the  responsible  ones, 
though  they  may  be  nearer  in  time  to  the  result.  It  is  only 
when  the  causes  are  independent  of  each  other  that  the  nearest 
is,  of  course,  to  be  charged  with  the  disaster." — ^Per  Strong,  J., 
in  Aetna  Fire  Ins.  Co.  v.  Boon,  95  U.  S.  130. 
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UNDERMININQ  THE  RIGHT  TO  JURY  TRIAL. 

"A  PBiNCiPLE  of  law  won  without  toil  is  on  a  level  with 
children  brought  by  the  stork ;  what  the  stork  has  brought 
the  fox  or  the  vulture  can  take  away  again.  But  from 
the  mother  who  gave  it  birth  neither  the  fox  nor  the 
vulture  can  take  the  child  away,  and  just  as  little  can 
a  people  be  deprived  of  the  laws  or  institutions  which 
they  have  had  to  labor  and  to  bleed  for  in  order  to 
obtain.''  Von  Ihring,  "The  Struggle  for  Law,"  p.  18. 
But  as  time  goes  on  and  the  memory  of  the  struggle  and 
the  sacrifice  wanes,  the  right  is  less  jealously  guarded. 
It  becomes  "ancient  right,  unnoticed  as  the  breath  we 
draw"  and  we  forget  that 

"Blood  and  fire  and  tumult,  sword  and  gray  goose  wing, 
Wrenched  and  tore  it  ineh  by  inch  slowly  from  the  King." 

Thus  it  is  that  peoples  win  their  freedom  and  hold 
it  till  their  hands  become  lax  in  fancied  security,  and 
then  another  tyrant  rises  to  snatch  it  from  them.  To-day, 
when  a  new  assault  is  being  made  on  what  was  once  the 
most  prized  heritage  of  the  Anglo-Saxon,  the  right  to  trial 
by  a  jury  of  his  peers,  it  is  not  amiss  to  glance  at  the 
manner  in  which  its  foundations  were  laid  by  an  earlier 
generation.  The  right  did  not  spring  into  being  full 
grown  from  Magna  Charta — as  a  substantial  right  it  was 
won  by  years  of  struggle  in  the  courts  after  the  King  had 
nominally  granted  it.  The  instances  of  the  juries  who 
stood  out  against  the  King's  judges  to  make  ihe  right  a 
real  one  are  the  brightest  page  in  the  history  of  common 
law  trials.  Seven  bishops  presented  a  respectful  petition 
to  the  King  praying  for  the  enforcement  of  the  laws  of 
the  realm.  For  this  they  were  indicted  for  libel.  Char- 
ging the  jury,  the  Chief  Justice  said:  "And  I  must  in 
short  give  you  my  opinion:  I  do  take  it  to  be  a  libeL'' 
Justice  Allibone  said  to  the  jury:  "Then  I  lay  down 
this  for  my  next  position:  that  no  private  man  can  take 
upon  him  to  write  concerning  the  government  at  all,  for 
what  has  any  private  man  to  do  with  the  government  if 
his  interest  be  not  stirred  or  shaken.''  After  receiving 
this  charge  the  jury  were  marched  off  in  care  of  a 
bailiff  who  was  sworn  not  to  let  them  have  meat  or  drink, 
fire  or  candle  till  they  were  agreed.  All  night  they  were 
shut  up,  Mr.  Arnold  the  King's  brewer  standing  ou/  for 
a  conviction  until  six  the  next  morning,  when  he  was  thus 
addressed  by  a  fellow  juror:  "Look  at  me,  I  am  the 
biggest  and  strongest  of  the  twelve,  yet  before  I  find  such 
a  petition  as  this  a  libel  why  I  will  stay  until  I  am 
no  bigger  than  a  tobacco  pipe."  At  ten  the  verdict  of 
"not  guilty"  was  returned  and  the  King  shook  with  rage 
and  fear  in  his  palace  as  he  heard  the  shouts  of  joy 
which  arose  from  the  street  and  spread  with  the  news  of 
the  acquittal.  3  Campbell's  Lives  of  the  Chief  Justices 
121.  William  Penn,  a  Quaker  preacher,  conducted  a 
street  meeting  with  the  staid  quiet  peculiar  to  his  sect. 
The  meeting  was  dispersed  and  Penn  indicted  for  "un- 
lawful and  tumultuous  assembly."  His  trial  was  a  farce, 
as  witness  a  few  excerpts.  Asking  to  be  shown  the  law 
under  which  he  was  persecuted,  Penn  was  answered  thus : 

Rec.     Sir,  we  must  not  stand  to  hear  you  talk  all  night. 
Penn.    I  design  no  afi&ont  to  the  court,  but  to  be  heard  in 
my  just  plea:  and  I  must  plainly  tell  you,  that  if  you  will  deny 


me  Oyer  of  that  law,  which  you  suggest  I  have  broken,  you  do 
at  once  deny  me  an  acknowledged  right,  and  evidence  to  the 
whole  world  your  resolution  to  sacrifice  the  privileges  of  Eng- 
lishmen to  your  sinister  and  arbitrary  designs. 

Bee  Take  him  away.  My  lord,  if  you  take  not  some  course 
with  this  pestilent  fellow,  to  stop  his  mouth,  we  shall  not  be  able 
to  do  anything  to-night. 

Mayor.  Take  him  away,  take  him  away,  turn  him  into  the 
bale-dock. 

As  the  jury  were  going  out,  he  protested  from  the  distant 
bale-dodc  that  he  had  been  tried  without  hearing  the 
evidence. 

Rec.    Why,  ye  are  present,  you  do  hear,  do  you  nott 

Penn.  No  thanks  to  the  court,  that  commanded  me  into  the 
bale-dock;  and  you  of  the  jury,  take  notice,  that  I  have  not  been 
heard,  neither  can  you  legally  depart  the  Court  before  I  have 
heen  fully  heard,  having  at  least  tensor  twelve  material  points 
to  offer,  in  order  to  invalidate  their  Indictment. 

Rec.    Pull  that  fellow  down,  pull  him  down. 

Mead.  Are  these  according  to  the  rights  and  privileges  of 
Englishmen,  that  we  should  not  be  heard,  but  turned  into  the 
bale-dock,  for  making  our  defence,  and  the  jury  to  have  their 
charge  given  th^n  in  our  absence  f  I  say  these  are  barbaroos 
and  unjust  proceedings. 

Rec  Take  them  away  into  the  Hole:  To  hear  them  talk  all 
night  as  they  would,  that  I  think  doth  not  become  the  honour  of 
the  court  and  I  think  you  (Le.,  the  jury)  yourselves  would  be 
tired  out,  and  not  have  patience  to  hear  them. 

The  jury,  though  commanded  positively  to  convict,  per- 
sisted in  returning  a  verdict  "guilty  of  preaching  in 
Grace-church  street"  and  for  this  were  abused  and  vili- 
fied at  length,  the  recorder  saying  to  the  foreman,  "I'U 
take  a  course  with  you,"  "I  will  cut  your  throat,"  "I  will 
set  a  mark  upon  you,"  and  observing  in  conclusion:  "Till 
now  I  never  understood  the  reason  of  the  policy  and 
prudence  of  the  Spaniards,  in  suffering  the  Inquisition 
among  them.  And  certainly  it  will  never  be  well  with 
us,  till  something  like  unto  the  Spanish  Inquisition  be 
in  England."  Finally,  being  ordered  to  return  a  verdict 
of  guilty  or  not  guilty  in  form,  the  jury  returned  an  ac- 
quittal, to  which  the  court  said:  "I  am  sorry,  gentlemen, 
you  have  followed  your  own  judgments  and  opinions, 
rather  than  the  good  and  wholesome  advice  which  was 
given  you ;  God  keep  my  life  out  of  your  hands,  but  for 
this  the  Court  fines  you  40  marks  a  man,  and  imprison- 
ment till  paid."  The  jury  were  promptly  ordered  into 
confinement  in  Newgate  for  their  contumacy,  from  which 
confinement  they  were  later  released  on  habeas  corpus. 
6  How.  State  Trials  951. 

These  and  many  a  similar  instance  constitute  the  back- 
ground of  struggle  out  of  which  grew  a  deep  affection  for 
the  right  of  jury  trial,  with  which  no  English  King  has 
ever  dared  to  trifle.  The  same  feeling,  brought  to  their 
new  home  by  the  American  colonists,  wrote  into  the  Con- 
stitution "The  trial  of  all  crimes  shall  be  by  jury,"  To 
attempt  to-day  to  erase  that  guaranty  would  bring  swift 
political  destruction  on  the  man  who  ^attempted  it.  Can 
this  right  which  will  never  be  yielded  to  force  be  under- 
mined or  subverted?  Once  it  was  attempted.  The  long 
established  practice  of  issuing  injunction  against  the  in- 
dividual violation  of  a  property  right  and  trying  the 
violator  of  such  an  injunction  for  contempt  was  gradually 
adopted  as  a  weapon  against  the  disorders  and  riots  at- 
tendant on  labor  disputes.  As  a  result  men  charged  with 
assault,  arson  and  the  like  were  tried  and  sentenced  for 
contempt  without  a  jury  trial.    The  trials  were  fair  and 
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impartial,  the  judgee  wise  and  honest,  the  sentences  con- 
spicuously moderate  and  humane,  yet  the  denial  of  a 
jury  trial  for  criminal  acts  aroused  protest  so  widespread 
that  in  1914  it  was  enacted  by  Congress  (6  Fed.  St.  Ann. 
2d  ed.  142)  that  in  all  trials  for  indirect  contempt  where 
the  acts  charged  constitute  a  crime  under  state  or  federal 
law  the  accused  shall  have  the  right  to  demand  a  jury 
trial. 

Undeterred  by  this  example  another  attempt  far  more 
bold  is  being  made  to  substitute  injunction  and  contempt 
proceedings  for  trial  by  jury.  It  is  provided  in  the  (at  tins 
writing)  proposed  federal  measure  for  the  enforcement 
of  the  18th  Amendment  to  the  Constitution,  that  injunc- 
tion may  issue  against  any  liquor  seller  and  subsequent 
sales  may  be  punished  as  a  contempt.  To  avoid  mis- 
understanding let  it  be  said  that  the  writer  does  not  here 
question  the  constitutionality  of  that  provision.  He  is 
also  well  aware  that  injunctions  have  long  been  issued  to 
protect  private  rights,  that  the  fact  that  the  act  threatening 
such  a  right  is  a  crime  is  no  defense  and  that  jury  trials 
are  not  allowed  in  proceedings  for  the  violation  of  such 
an  injunction.  It  is  not  the  intention  at  this  time  to  dis- 
cuss the  propriety  of  that  procedure.  What  is  here  and 
now  asserted  is  this:  that  to  create  such  a  procedure  to 
enforce  a  public  law,  made  in  the  exercise  of  the  police 
power  for  the  prevention  of  allied  offenses  against  the 
public  morals,  health  and  safety,  no  private  interest  or 
property  right  being  thereby  protected,  is  a  gross  sub- 
version of  tiie  right  of  trial  by  jury.  What  excuse  can 
be  given  for  such  a  measure?  The  justification  offered 
is  so  inadequate  that  lest  the  writer  be  accused  of  mis- 
representing it  he  quotes  from  a  statement  of  Mr.  Wayne 
B.  Wheeler,  general  counsel  of  the  Anti-Saloon  League 
of  America.  In  the  New  York  Tribune  for  Aug.  5,  1919, 
he  wrote: 

The  criticism  concerning  the  injunction  clause  is  not  well 
founded.  There  is  a  dear  distinction  betv^een  criminal  and 
equity  eases  with  reference  to  a  jury  trial.  In  all  criminal 
eases  where  imprisonment  is  or  may  be  a  part  of  the  penidty 
a  jury  trial  is  guaranteed.  In  an  equity  case  where  the  court 
issues  a  writ  it  simply  orders  the  defendant  not  to  further  violate 
the  law.  If  he  is  inclined  to  be  a  law-abiding  citizen  he  will 
obey  it,  and  not  be  embarrassed  by  it.  If  he  violates  the  order 
of  the  court  he  may  be  fined  for  contempt  of  court.  There  never 
has  been  a  jury  trial  provided  in  the  original  proceeding  for  the 
injunction.  If  the  habitual  law  violator  or  speak-easy  keeper 
continues,  the  court  should  be  authorized  to  severely  punish  him. 
If  tiie  court  decided  the  case  wrong,  it  may  be  reversed  on  error, 
or  the  liquor  law  violator  may  be  relieved  from  this  proceeding 
by  becoming  a  law-abiding  citizen.  Practically  every  dry  state 
has  this  kind  of  law.  Congress  recently  wrote  it  into  the  Alaskan 
and  District  of  Columbia  law.  See  p.  169,  serial  No.  1,  Com- 
mittee Hearings  on  the  bill.  Experience  shows  that  if  the  law 
is  to  be  effectively  enforced  against  these  habitual  liquor  criminals, 
such  provision  is  necessary.  To  eliminate  this  provision,  which 
is  found  in  every  prohibition  law  that  is  effective,  would  be  an 
invitation  to  law-breakers  to  violate  law  in  places  where  it  is 
diflScult  to  get  fair  juries  in  criminal  cases.  .  .  . 

No  one  will  be  injured  by  this  provision  of  the  law  unless 
he  is  a  defiant  violator  of  the  law.  Even  when  a  case  is  made 
and  the  injtmction  granted,  the  liquor  dealer  will  not  be  injured 
unless  he  continues  to  violate  the  Iaw  in  defiance  of  the  order  of 
the  court. 

'If  the  law  is  to  be  effectively  enforced  against  these 
hahitual  liquor  criminals  such  a  provision  is  necessary  1" 
One  seems  to  hear  the  echo  of  the  words  of  the  Kecorder 
in  Penn's  case:  "It  certainly  will  not  be  well  with  us 
till  something  like  unto  the  Spanish  Inquisition  be  in 


England.''  The  tactics  of  tyranny,  like  those  of  war,  have 
gained  something  in  acumen  since  that  day,  for,  as  an 
eminent  judge  once  said:  "With  all  their  astuteness  and 
eager  desire  to  serve  the  crown,  it  never  occurred  to  the 
judges  in  those  days  to  enjoin  the  Quakers  from  meeting, 
and  Penn  from  preaching  to  them.  This  'shortcut'  would 
have  gotten  rid  of  the  jury,  and  placed  Penn  and  his 
followers  completely  in  the  power  of  the  judges;  and, 
instead  of  becoming  the  founder  of  a  great  city  and  com- 
monwealth in  a  free  republic,  he  would  have  languished 
in  an  English  prison  for  contempt  of  court,  incurred  by 
preaching  to  his  congr^ation,  for  he  avowed  in  court  'that 
all  the  powers  upon  earth'  could  not  divert  or  restrain  him 
from  that  duty."  (Caldwell  J.,  in  Hopkins  v.  Oxley 
Stave  Co.,  83  Fed.  912,  49  U.  S.  App.  709,  28  C.  C.  A. 
99.) 

Mr.  Wheeler's  second  paragraph  is  if  anything  more 
remarkable  than  his  first.  The  liquor  dealer  "will  not  be 
injured  unless  he  continues  to  violate  the  law  in  defiance 
of  the  order  of  the  court."  Is  this  not  the  very  issue  on 
which  the  right  to  a  jury  trial  exists,  whether  he  has  con- 
tinued to  violate  the  law?  By  the  same  logic  a  denial 
of  a  jury  in  homicide  cases  does  no  harm,  for  unless  the 
accused  commits  murder  he  will  not  be  injured.  The 
guaranties  which  surround  a  person  accused  of  crime  are 
for  the  benefit  of  the  man  who  is  unjustly  accused;  and 
it  is  certainly  a  strained  logic  which  assumes  his  guilt  at 
the  outset  as  a  reason  why  the  guaranties  may  be  dis- 
pensed with. 

But  let  it  be  assumed  that  crime  cannot  be  punished 
with  certainty  unless  injunction  and  summary  trial  are 
substituted  for  the  constitutional  procedura  Assume  also 
that  the  desirability  of  certainty  in  punishing  crime  is 
sufficient  to  justify  a  violation  of  the  spirit  of  the  Con- 
stitutioti  so  long  as  its  letter  is  not  infringed.  Both  of 
these  assumptions  the  writer  would  most  strenuously  deny, 
but  granting  them  as  the  only  basis  on  which  the  proposed 
measure  can  stand,  to  what  does  the  argument  tend  ?  In- 
evitably to  one  of  two  conclusions — either  the  same  pro- 
cedure should  be  adopted  in  all  cases  and  coiirts  of  equity 
should  be  charged  with  the  enforcement  of  the  criminal 
law,  or  the  offense  of  ill^ally  selling  intoxicating  liquor 
is  one  of  such  peouliar  enormity  that  while  some  latitude 
may  be  allowed  as  to  minor  offenses  like  treason,  murder 
and  rape,  a  procedure  of  peculiar  stringency  is  necessary 
to  suppress  this  one  crime  of  inexpressible  turpitude. 
During  the  darkest  days  of  the  war,  when  the  existence 
of  civilization  hung  in  the  balance,  we  gave  a  jury  trial 
to  seditious  agitators  and  agents  of  the  Hun.  The  Bol- 
shevist or  Anarchist  who  threatens  the  life  of  our  govern- 
ment is  tried  by  jury.  A  jury  passed  on  the  guilt  of  the 
man  who  a  few  years  ago  shot  down  the  Chief  Magistrate 
of  our  country.  Are  we  to  believe  that,  while  all  this  is 
well  enough,  it  is  not  safe  to  take  such  chances  with  the 
man  who  sells  a  pint  of  2.76  ? 

Von  Ihring,  in  the  monumental  essay  quoted  at  the  out- 
set, points  out  that  the  character  of  a  civilization  is  clearly 
revealed  by  its  selection  of  offenses  for  peculiar  repro- 
bation. "Let  us  take  the  most  undoubted  case,  an  attack 
on  one's  honor,  and  the  profession  in  which  it  is  most 
sensitively  devdoped — ^the  military  profession.  An  officer 
who  has  patiently  borne  an  insult  which  involves  his 
honor,  is  no  longer  an  officer.  .  .  .  With  the  officer,  let 
us  now  compare  the  peasant,  who  defends  his  property 
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with  the  greatest  stubbornness,  but  evinces  a  surprising 
indifference  as  to  his  honor.  Why  ?  Because  he,  too,  has 
a  correct  feeling  of  the  peculiar  conditions  of  his  existence. 
.  .  .  Put  them  in  the  july-box — submit  to  a  jury  of 
officers  the  case  of  an  injury  to  property,  and  to  a  jury 
of  peasants  a  question  of  honor — ^and  see  how  different 
their  verdicts  1  It  is  well  known  that  there  are  no  severer 
judges,  in  the  matter  of  injuries  to  property,  than  the 
peasantry.  And  although  I  cannot  here  speak  from  ex- 
perience, I  have  no  manner  of  doubt,  that  if  a  peasant 
were  to  bring  an  action  for  damages  for  assault  and 
battery,  for  instance,  it  would  be  found  much  easier  to 
induce  him  to  arbitrate  than  if  his  action  were  for  an 
injury  to  property.  The  old  Eoman  peasant  was  satisfied 
with  twenty-five  as  for  a  slap  on  the  face;  and  when  a 
person  put  out  one  of  his  eyes,  he  was  willing  to  talk  the 
matter  over  and  to  arbitrate,  instead  of  putting  out  one  of 
his  opponent's  eyes  as  he  was  authorized  to  do.  But 
he  demanded  that  the  law  should  empower  him  to  hold 
the  thief  caught  in  the  act,  as  a  slave,  and,  in  case  of 
resistance,  to  slay  him;  and  the  law  permitted  him  to 
do  so.  In  the  former  case,  only  his  honor,  his  body,  was 
at  stake;  in  the  latter,  his  property.  As  a  third  illustra- 
tion, let  us  take  the  case  of  the  merchant.  His  credit  is 
to  him  what  honor  is  to  the  officer,  and  property  to  the 
peasant.  The  maintenance  of  his  credit  is,  for  him,  a 
vital  question;  and  the  moa  who  charges  him  with  neg- 
ligence in  meeting  his  obligations,  de^s  a  heavier  blow 
than  the  one  who  attacks  his  person  or  robs  him.  It 
is  in  keeping  with  this  peculiar  position  of  the  merchant 
that  recent  laws  tend  more  and  more  to  restrict  the  crime 
of  negligent  and  fraudulent  bankruptcy,  to  him  and  others 
like  him." 

Are  the  people  of  the  United  States  willing  to  accept 
the  characterization  which,  under  this  test,  the"  proposed 
measure  imposes  on  them?  Are  they  a  people  who  con- 
template with  a  judicial  calm  the  trial  of  one  accused  of 
offenses  against  life,  chastity  or  property,  but  are  moved 
to  such  fanatic  rage  by  the  violation  of  a  sumptuary  law 
that  they  cannot  tolerate  the  thought  that  any  constitu- 
tional guaranty  should  protect  this  vilest  of  all  miscreants  ? 
If  they  are  not,  then  this  measure  does  not  represent  their 
will. 

The  merits  or  demerits  of  prohibition  as  a  national 
policy  have  nothing  to  do  wili  the  present  discussion. 
The  fact,  if  it  is  a  fact,  that  the  public  welfare  requires 
the  absolute  suppression  of  the  liquor  traffic  no  more 
justifies  the  invasion  of  the  right  to  a  trial  by  jury  than 
the  fact  that  white  women  must  be  protected  from  negro 
ravishers  justifies  lynch  law.  At  all  times  laymen  have 
been  impatient  of  the  orderly  processes  of  the  law.  In- 
censed by  wrong  or  zealous  for  right,  well  meaning  men 
are  prone  to  look  to  the  end  and  ignore  the  means.  Every- 
one will  concede  that  a  fair  trial  should  have  been  given 
to  Perm  and  Home  Tooke  and  anyone  else  who  has  been 
dead  long  enough  to  be  invested  with  some  measure  of 
respectability.  Everyone  will  concede  that  our  present 
liberty  is  due  in  no  small  part  to  the  contumacy  of  the 
juries  that  acquitted  them.  But  many  persons  are  un- 
able to  see  that  this  has  any  application  to  the  trial  of 
bootleggers  and  blind-piggers.  Besides,  they  say,  there  are 
no  longer  any  tyrannical  kings  against  whom  the  citizen 
must  be  protected.  They  forget  that  Pemi  was  r^arded 
by  the  ''best  people^'  of  his  day  as  a  common  miscreant 


They  forget  that  majorities  (or  minorities)  may  impose 
a  tyranny  as  crushing  and  be  served  by  agents  as  un- 
scrupulous as  any  king.  It  is  not  impossible  that  the 
next  century  v^ill  point  to  the  acquittal  of  an  obscure 
bartender  in  a  prosecution  directed  by  the  Anti-Saloon 
League  as  we  do  to  the  acquittal  of  Penn  and  the  seven 
bishops.  If  the  rights  which  the  heroism  of  the  past  won 
for  us  are  to  be  retained,  it  must  be  vnritten  not  only  on 
parchment  but  in  the  hearts  of  the  people,  it  must  be 
maintained  not  only  in  letter  but  in  spirit,  that  "the  trial 
of  all  crimes  shall  be  by  jury." 

W.  A.  S. 


SUNDAY  LAWS  AND  GOLF. 


AocoBDiNG  to  the  newspapers  the  courts  of  Massa- 
chusetts have  recently  upheld  as  constitutional  a  law  pro- 
hibiting engaging  in  amusements  on  Sunday,  and  declared 
that  the  game  of  golf  came  under  the  ban  of  the  statute. 
This  has  caused  great  indignation  on  the  part  of  the 
devotees  of  the  ancient  and  honorable  game  and  not  a  few 
smiles  on  the  part  of  her  neighbors  at  Massachusetts'  re- 
version to  its  ancient  blue  laws.  It  also  brings  up  again 
the  ever  recurring  question  as  to  how  far  the  state  may 
go  in  regulating  the  habits  and  pursuits  of  its  citizens 
under  the  authority  given  by  the  police  power. 

Sunday  legislation  dates  back  to  the  days  of  the  early 
Christians,  being  more  than  fifteen  centuries  old.  The 
first  "Sunday  LaV  was  enacted  in  the  year  821  after 
Christ,  soon  after  the  Emperor  Constantino  had  abjured 
paganism,  and  read  as  follows:  "Let  all  judges  and  city 
people  and  all  tradesmen  rest  upon  the  venerable  day  of 
the  Sun.  But  let  those  dwelling  in  the  country  freely 
and  with  full  liberty  attend  to  the  culture  of  their  fields, 
since  it  frequently  happens  that  no  other  day  is  so  fit  for 
the  sowing  of  grains  or  the  planting  of  vines;  hence  the 
favorable  time  should  not  be  allowed  to  pass  lest  the  pro- 
visions of  Heaven  be  lost."  Codex,  Justin.,  lib.  3,  tit  12, 
1,  8.  Under  Theodosius  II,  426  a.d.,  games  and  the- 
atrical exhibitions  were  prohibited,  and  about  a  century 
later  all  labor  was  prohibited  on  Sunday.  The  Saxon  laws 
of  about  700  a.d.  forbade  working  on  Sunday,  and  laws 
of  a  similar  character  were  in  force  under  Alfred  (700 
A.D.)  and  Athelstan  (900  a.d.),  since  which  time  Sun- 
day laws  of  a  more  or  less  stringent  nature  have  existed 
in  that  country.  Although  it  is  said  that  the  eonmion 
law  in  England  did  not  forbid  the  citizen  from  pursuing 
his  ordinary  labor  on  Sunday,  this  situation  was  changed 
by  the  statute  of  29  Car.  II  (1678)  which  seems  to  have 
laid  the  foundation  for  laws  on  the  subject  in  England 
and  in  many  states  of  this  coimtry.  It  provided  that  no 
craftsman,  artificer,  workman,  laborer,  or  other  person 
whatsoever  should  do  or  exercise  any  worldly  labor,  busi- 
ness, or  work  of  their  ordinary  callings  on  the  Lord's 
Day,  or  any  part  thereof  (works  of  necessity  and  charity 
excepted),  and  placed  prohibitions  on  public  sales  on  that 
day.  Subsequent  Sunday  l^slation  has  differed  in  dif- 
ferent Christian  countries  and  still  differs,  and  the  di- 
vergence is  very  great  even  in  the  l^slation  of  the  states 
of  the  Union.  The  first  Sunday  law  in  this  coimtry  was 
enacted  in  Virginia  in  1617  (three  years  before  the  land- 
ing at  Plymouth),  and  provided  a  punishment  of  a  fine 
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payable  in  tobacco  for  a  failure  to  attend  church  on  Sun- 
day. This  statute  was  re-enacted  in  1623  (Henning's 
Statutes  at  Large,  Va.  1618-60,  vol.  1,  p.  123).  Plym- 
outh Colony  not  only  made  it  compulsory  to  attend 
church,  but  made  it  punishnble  by  imprisonm^it  in  the 
stocb  to  go  to  sleep  in  church.  (Eecords,  vol.  11,  p.  214.) 
And  to  lliink  that  some  of  the  reverend  gentlemen  of 
those  days  held  forth  hours  upon  hours !  The  same  colony 
in  1650  made  it  punishable  by  whipping  to  do  "any  servile 
work  or  any  such  like  abuse"  on  the  Lord's  Day.  And 
in  the  Eecords  of  Massachusetts  Bay,  vol.  2,  p.  98,  we 
find  that  "any  sin  committed  with  a  high  hand,  as  the 
gathering  of  sticks  on  the  Sabbath  day,  may  be  punished 
with  death,  when  a  lesser  punishment  might  serve  for 
gathering  sticks  privily  and  in  need."  The  New  Haven 
CJolony  Records  (1653-65,  p.  605)  contain  a  similar  provi- 
sion punishing  xmlawful  sports,  recreations,  etc.,  by  fine, 
imprisonment  or  corporally,  but  if  "the  sin  was  proudly, 
presumptiously  and  with  a  high  hand  conMnitted"  the 
offender  "shaU  bq  put  to  death."  Similar  laws,  though 
not  80  stringent,  have  been  enacted  in  practically  all  of 
the  states. 

The  earlier  statutes  providing  for  the  observance  of 
Sunday  bore  the  sanction  of  religious  obligation,  deriving 
their  validity  from  the  oft  repeated  rule  that  Christianity 
was  a  part  of  the  common  law.  In  more  modem  times, 
however,  the  courts  have  repudiated  that  doctrine  and  it 
is  now  well  settled  that  the  validity  of  the  so-called  "Sun- 
day Laws"  is  based  on  the  police  power  of  the  state  and 
does  not  depend  on  any  religious  tenet.  'For  years  the 
judges  of  England  were  wont  when  charging  a  jury  to  say 
that  "Christianity  is  a  part  of  the  law."  The  doctrine 
was  as  well  established  as  the  numerous  declarations  of 
the  courts  could  make  it,  and  Christianity  was  xmiversally 
recognized  as  constituting  a  part  and  parcel  of  the  com- 
mon law.  It  became  a  maxim  of  the  English  law  and  was 
followed  and  adopted  in  many  of  our  states  adopting  the 
English  common  law.  As  was  said  in  an  early  Peim- 
sylvania  case,  "the  declaration  that  Christianity  is  a  part 
of  the  common  law  is  a  summary  description  of  an 
existing  and  very  obvious  condition  of  our  institutions." 
Mohney  v.  Cook,  26  Pa.  St.  342,  67  Am.  Dec.  419.  How- 
ever, frequently  as  the  proposition  in  question  appears  in 
one  form  or  another,  it  was  always  as  something  taken 
for  granted  and  handed  down  from  the  past  rather  than 
as  a  deliberate  and  reasoned  proposition.  Once  viewed 
in  the  cold  light  of  reason  the  courts  found  no  difficulty 
in  repudiating  it.  In  England  the  doctrine  was  exploded 
bv  Lord  Sumner,  in  the  case  of  Boivman  v.  Secular  Soc. 
(1917)  A.  C.  406,  Ann.  Cas.  1917D  761,  decided  in 
1917,  wherein  he  said:  "My  Lords,  with  all  respect  for 
the  great  names  of  the  lawyers  who  have  used  it,  the 
phrase  ^Christianity  is  part  of  the  law  of  England'  is 
really  not  law ;  it  is  rhetoric,  as  truly  so  as  was  Erskine's 
peroration  when  prosecuting  Williams :  'No  man  can  be 
expected  to  be  faithful  to  the  authority  of  man,  who  re- 
volts against  the  Government  of  God.'  One  asks  what  part 
of  our  law  may  Christianity  be,  and  what  part  of  Chris- 
tianity may  it  be  that  is  part  of  our  law?  Best,  C.  J., 
once  said  in  Bird  v.  HoTbroole,  (1828)  4  Bing.  628,  641, 
15  E.  C.  L.  91,  95  (a  case  of  injury  by  setting  a  springs 
gnn) :  *There^  is  no  act  which  Christianity  forbids,  that 
the  law  will  not  reach:  if  it  were  otherwise,  Christianity 
wonld  not  be,  as  it  has  always  been  held  to  be,  part  of 


the  law  of  England' ;  but  this  was  rhetoric  too.  Spring- 
guns,  indeed,  were  got  rid  of,  not  by  Christianity,  but 
by  Act  of  Parliament.  'Thou  shalt  not  steal'  is  part  of 
our  law.  'Thou  shalt  not  commit  adultery'  is  part  of 
our  law,  but  another  part,  'Thou  shalt  love  thy  neighbor  as 
thyself,'  is  not  part  of  our  law  at  all  Christianity  has 
tolerated  chattel  slavery;  not  so  the  present  law  of  Eng- 
land. Ours  is,  and  always  has  been,  a  Christian  State. 
The  English  family  is  built  on  Christian  ideas,  and  if 
the  national  religion  is  not  Christian  there  is  none.  Eng- 
lish law  may  well  be  called  a  Christian  law,  but  we 
apply  many  of  its  rules  and  most  of  its  principles  with 
equal  justice  and  equally  good  government  in  heathen 
communities,  and  its  sanctions,  even  in  courts  of  con- 
science, are  material  and  not  spiritual."  Numerous 
American  cases  have  announced  the  same  doctrine.  In 
Melvin  v.  Easley,  52  N.  0.  856,  the  court  said:  "Ours 
is  a  Christian  country,  but  Christianity  is  not  established 
by  law,  and  the  genius  of  our  free  institutions  requires 
that  'church'  and  'state'  should  be  kept  separate."  And 
in  Board  of  Education  v.  Minor,  23  Ohio  St.  211,  13 
Am.  Bep.  283,  it  was  said:  "The  only  foundation — 
rather,  tiie  only  excuse — ^for  the  proposition,  that  Chris- 
tianity is  a  part  of  the  law  of  this  country,  is  the  fact 
that  it  is  a  Christian  country,  and  that  its  constitution 
and  laws  are  made  by  a  Christian  people." 

Ajs  we  gradually  drew  away  from  the  doctrine  that 
Christianity  was  a  part  of  the  common  law  our  courts 
have  tended  more  and  more  to  found  the  validity  of  the 
so-called  Sunday  laws  on  the  valid  exercise  of  the  police 
power  and  not  on  any  religious  ground.  As  was  said  in 
Carr  v.  State,  175  Ind.  241,  98  N.  E.  1071,  32  L.  R  A. 
(N.  S.)  1190:  "The  police  power  is  that  inherent  and 
plenary  power  residing,  within  constitutional  limitations, 
in  the  legislature  to  pass  wholesome  and  reasonable  laws 
for  the  good  and  welfare  of  the  people  of  the  state.  Sun- 
day laws,  which  are  an  invasion  of  natural  private  right, 
are  enacted  under  this  power.  They  are  upheld  as  sani- 
tary measures,  on  the  ground  of  necessity  for  periodical 
relaxation  and  rest  from  mental  and  physical  toil,  for 
the  general  good.  The  influence  of  the  Christian  religion 
we  know  has  been  potent  in  establishing  our  civil  Sun- 
day, and  it  is  probably  true  that  the  desire  to  give  free 
opportunity  for  religious  devotion  and  observance  of  the 
day  as  a  Christian  institution  was  not  absent  from  the 
mind  and  intent  of  the  lawmaking  power  in  providing 
for  and  requiring  fulfilment  of  the  day  as  a  day  of  pause 
in  the  activities  of  Ufa  And  we  know  also  that  without 
the  influonce  of  the  Christian  religion  and  its  followers 
and  believers  the  enforcement  of  observance  of  the  day 
as  a  civil  day  of  rest  and  recuperation  would  be  difficult 
indeed  and  its  integrity  hardly  preserved.  But  eminent 
jurists  and  courts,  with  practical  unanimity,  agree  that 
Sunday  laws  can  only  be  upheld  as  a  civil  r^ulation  of 
a  sanitary  natura"  And  in  Com.  v.  Has,  122  Mass.  40, 
it  was  said:  "It  is  essentially  a  civil  r^ulation,  pro- 
viding for  a  fixed  period  of  rest  in  the  business,  the 
ordinary  avocations  and  the  amusements  of  the  com- 
munity. If  there  is  to  be  such  a  cessation  from  labor  and 
amusement,  some  one  day  must  be  selected  for  the  pur- 
pose; and  even  if  the  day  thus  selected  is  chosen  because 
a  great  majority  of  the  people  celebrate  it  as  a  day  of 
peculiar  sanctity,  the  legislative  authority  to  provide  for 
its  observance  is  derived  from  its  general  authority  to 
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regulate  the  business  of  the  community  and  to  provide 
for  its  moral  and  physical  welfare." 

Granted  then  that  the  constitutionality  of  Sunday  laws 
can  be  sustained  only  as  an  exercise  of  the  police  power 
of  the  state  and  not  by  reason  of  the  force  of  any  re- 
ligious tenet  we  come  to  that  question  of  a  million  an- 
swers— ^what  is  the  police  power?  It  is  under  the  cloak 
of  this  all-pervading  power  that  the  innumerable  sump- 
tuary laws  of  the  present  day  are  passed  and  every  ad- 
vocate of  every  fad  or  ism  known  to  mankind  will  tell 
you  that  the  police  power  is  that  sovereign  cure-all  for 
the  particular  imagined  wrong  they  wish  to  right.  The 
courts  define  police  power  as  that  power  inherent  in  the 
state  to  enact  all  laws  necessary  for  the  promotion  and 
preservation  of  the  safety,  health,  morals  and  general 
welfare  of  society.  "It  is  a  power  co-extensive  with  self- 
j^reservation,  and  is  sometimes  termed,  and  not  inaptly, 
the  law  of  overruling  necessity."  Dunne  v.  People^  94 
HI.  120,  141,  34  Am.  Rep.  213.  "It  is  a  familiar  law 
that  even  the  privil^e  of  citizenship  and  the  rights  in- 
ker ing  in  personal  liberty  are  subject,  in  their  enjoyment, 
to  such  reasonable  restraints  as  may  be  required  by  the 
jjeneral  good."  Per  Harlan,  J.,  in  Halter  v.  Neibraska, 
^5  U.  S.  34,  27  S.  Ct.  419,  51  U.  S.  (L.  ed.)  696, 10  Ann. 
Cas.  525.  The  extent  and  limits  of  what  is  known  as 
the  police  power  have  been  a  fruitful  subject  of  discus- 
sion in  the  appellate  courts  of  practically  every  state  in 
the  Union  as  well  as  the  United  States  Supreme  Court. 
It  is  universally  conceded  to  include  everything  essential 
to  the  public  safety,  health  and  morals.  Under  this  power 
"it  has  been  held  that  the  State  may  order  the  destruc- 
tion of  a  house  falling  to  decay  or  otiierwise  endangering 
the  lives  of  passers-by;  the  demolition  of  such  as  are  in 
the  path  of  a  conflagration;  the  slaughter  of  diseased 
cattle;  the  detraction  of  decayed  or  unwholesome  food; 
the  prohibition  of  wooden  buildings  in  cities;  the  regu- 
lation of  railways  and  other  means  of  public  conveyance, 
and  of  interments  in  burial  grounds;  the  restriction  of 
objectionable  trades  to  certain  localities;  the  compulsory 
vaccination  of  children ;  the  confinement  of  the  insane  or 
those  afflicted  with  contagious  diseases;  the  restraint  of 
vagrants,  beggars,  and  habitual  drunkards;  the  suppres- 
sion of  obscene  publications  and  houses  of  iU  fame;  and 
the  prohibition  of  gambling  houses  and  places  where  in- 
toxicating liquors  are  sold.  Beyond  this,  however,  the 
'State  may  interfere  wherever  the  public  interests  demand 
it,  and  in  this  particular  a  large  discretion  is  necessarily 
vested  in  the  legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what  measures  are 
necessary  for  the  protection  of  such  interests."  Lawton 
V.  Steele^  152  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.) 
385. 

Now,  as  applied  to  Sunday  laws  it  is  conceded  by  all 
that  in  the  interest  of  the  public  welfare  the  state  may 
declare  a  day  of  rest  and  the  fact  that  it  chooses  a  day 
set  aside  by  religious  doctrines  makes  no  difference,  nor 
does  it  depend  on  religious  sanctity  for  its  validity.  On 
this  day  it  can  prohibit  anything  that  may  endanger  the 
health,  morals  or  general  welfare  of  the  public.  As  well 
established  as  is  this  rule,  it  is  equally  well  settled  that 
the  police  power  of  a  state  extends  only  to  such  measures 
as  are  reasonable,  and  the  general  rule  is  that  all  police 
r^ulations  must  be  reasonable  under  all  circumstances. 
In  every  case  it  must  appear  that  the  means  adopted  are 


reasonably  necessary  and  appropriate  for  the  accomplish- 
ment of  a  legitimate  object  falling  within  the  domain  of 
the  police  power.     So,  the  validity  of  any  particular 
statute  resting  on  the  exercise  of  this  power  dep^ids  on 
whether  it  is  really  designed  to  accomplish  a  purpose 
properly  falling  within  the  scope  of  the  police  power. 
Keeping  this  limitation  in  view  it  would  seem  that  some 
of   the    Sunday   laws    approach    dangerously    near   the 
boundary  line,  if  they  do  not  actually  overstep  it     Par- 
ticularly is  this  true  of  the  laws  prohibiting  innocent 
private  amusement.     That  public  amusements  such  as 
baseball  games  for  which  an  admission  fee  is  charged, 
prize  fights,  dance  halls,  pool  and  billiard  rooms,  race 
tracks,  etc.,  may  be  prohibited  on  Sunday  is  conceded, 
but  can  it  be  said  that  a  law  making  it  a  crime  for  one 
or  two  persons  to  indulge  in  an  innocent  game  of  golf 
or  tennis  on  Sunday  is  designed  to  promote  the  health, 
safety,  morals,  or  general  welfare  of  the  public?     Ac- 
cording to  the  newspapers  such  a  law  has  been  held  in 
Massadiusetts  to  be  a  valid  exercise  of  the  police  power. 
One  court,  however,  limits  the  application  of  the  law  in 
cases  of  golf  to  games  where  no  written  score  card  is  kept. 
Evidently  this  judge  has  never  played  golf,  for  if  there  is 
anything  in  the  contention  that  Sunday  golf  endangers 
the  morals  of  a  community,  the  prohibition  of  the  use 
of  the  score  card  certainly  does  not  tend  to  encourage  the 
virtue  of  veracity.     It  is  difficult  enough  to  keep  the 
record  straight  with  the  help  of  the  card,  and  without 
it  well  nigh' impossible     Examined  in  the  light  of  all 
the  reasons  for  lie  exercise  of  the  police  power  it  is  diffi- 
cult to  see  how  a  game  of  golf  comes  within  the  scope  of 
any  one  of  them-    Certainly  it  does  not  tend  to  interfere 
with  the  public  health,  and  it  is  of  positive  benefit  to  the 
health  of  the  individual.     Nor  can  the  safety  or  general 
welfare  of  the  public  be  in  any  way  endangered  by  it. 
Is  it  then  immoral  and  therefore  does  it  tend  to  corrupt 
the  morals  of  the  community  ?    It  is  well  settled  that  the 
police  power  is  confined  to  regulating  such  occupations 
or  acts  as  are  in  themselves  indecent  and  immoral,  or 
tend  to  encourage  or  promote  immorality  or  indecency  in 
others.     By  no  stretch  of  the  imagination  could  golf  be 
deemed  an  immoral  sport,  though  it  is  said  that  at  times 
it  gives  rise  to  a  large  variety  of  lurid  language,  and  on 
one  occasion  the  writer  remembers  hearing  a  lawyer  when 
remonstrated  with  by  his  opponent  who  was  a  preacher, 
for  his  liberal  use  of  strong  language,  replying:     "Well, 
Doctor,  when  a  man  takes  a  damn  little  stick  and  tries 
to  knock   a  damn  little  ball   into   a   damn  little  hole, 
how  in  hell  is  he  going  to  keep  from  cussing?"     How- 
ever, that  was  profanity  of  the  man  and  not  of  the  game. 
Sunday  golf  can  no  more  be  said  to  be  immoral  than 
Monday  golf.     If  inmioral  at  all  it  is  solely  because  of 
religious  doctrine,  and  as  we  have  seen  the  validity  of 
Sunday  laws  is  in  no  way  dependent  on  the  teachings 
of   Christianity  or  any   other   religion.      The   Supreme 
Court  of  Illinois  took  what  to  the  writer  is  the  proper 
view  of  the  matter  when  it  said:     "The  game  of  golf 
is  a  healthful  and  harmless  recreation  of  the  same  class 
as  lawn  tennis  and  other  like  games,  which  do  not  attract 
crowds  or  tend  to  disorder  or  call  for  police  supervision 
or  regulation.    It  has  never  been  known  to  affect  in  any 
injurious  way  the  public  health,  order,  safety  or  morals. 
The  fact  that  the  game  has  attractions  which  induce 
players  to  practice  it  does  not  change  its  character   to 
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an  amusement  or  entertainment  provided  for  the  public. 
It  is  not  a  subject  for  the  exercise  of  the  police  power." 
Condon  v.  Forest  Parle,  278  lU.  218,  115  N.  E.  825, 
L.  R  A.  1917,  E.  314. 

MiKOB  Bbonaugh. 


PURE  ACCIDENTS. 


The  idea  that  civil  liability  for  the  immediate  consequences 
of  the  direct  application  of  force  is  an  absolute  liability,  seems 
to  be  fundamentally  inherent  in  the  primary  stages  of  legal 
thought. 

''The  early  law  knows  no  such  thing  as  an  accident,  but  seeks 
always  for  something  to  make  answerable,  and  detennines  it  by 
a  scarcely  appreciable  causation-nexus  from  the  conditions  of 
the  harmful  result."  Brummer,.  Deutsche  Rechtsgeschichte,  vol. 
n,  p.  549. 

In  Rex  V.  St  Asaph,  21  How.  St.  Tr.  (Eng.)  1022,  Erskine  is 
reported  as  saying: 

"If  a  man  rising  in  his  sleep  walks  into  a  china  shop  and 
breaks  everything  about  him,  his  being  asleep  is  a  complete  an- 
swer to  an  indictment  for  trespass,  bat  he  must  answer  in  an 
action  for  everything  he  has  broken." 

The  fact  that  such  a  doctrine  should  be  propounded  by  learned 
men  even  in  loose  speech  is  suggestive  of  the  fact  that  it  was 
generally  accepted  at  that  time. 

It  is  interesting  to  observe,  that  when  a  plaintiff  and  a  de- 
fendant are  brought  before  a  jury  in  an  action  involving  alleged 
negligence,  the  mind  of  the  ordinary  juryman  presumes  that  one 
party  at  least  must  be  at  fault.  Seemingly,  it  can  never  be 
imagined,  even,  that  the  occurrence  in  question  and  the  resultant 
damage  were  occasioned  by  circumstances  beyond  the  control  of 
either  participant.  The  statement,  "For  every  wrong  there  is  a 
remedy,"  has  been  enlarged  and  exaggerated  to  mean,  *Tor  every 
damage  there  is  a  recoupment."  As  was  said  by  Chief  Justice 
Bartlett  in  Paul  v.  Consolidated  Fire  Works  Co.  of  America, 
212  N.  Y.  117, 105  N.  E.  795: 

"In  accidents  of  employment,  especially  where  the  injuries 
are  serious,  there  is  a  tendency  always  to  impute  blame  to  some 
one.  The  servant  blames  his  master;  the  master  attributes  con- 
tributory negligence  to  his  servant.  We  are  apt  to  forget  that 
accidents  are  not  infrequent  for  which  no  one  is  really  to  blame 
at  aU." 

The  maxim  that  a  man  is  innocent  until  proven  guilty  is  only 
a  fiction  in  civil  as  well  as  criminal  law.  The  minute  a  de- 
fendant in  a  tort  action  steps  into  the  courtroom  the  mind  of 
the  ordinary  juror  concludes  that  if  he  had  not  wronged  the 
plaintiff  he  would  not  be  in  court. 

A  friend  of  mine  once  asked  a  man  who  had  at  various  times 
sat  on  several  juries,  who  influenced  the  most,  the  lawyers,  the 
witnesses  or  the  judge.  He  expected  to  get  some  useful  and 
interesting  information  from  so  experienced  a  juryman.  This 
was  the  man's  reply: 

"I'll  tell  yer,  sir,  how  I  makes  up  my  mind.  I'm  a  plain  man, 
and  a  reasonin'  man,  and  I  ain't  influenced  by  anything  the 
lawy:er8  say,  nor  by  what  the  witnesses  say,  nor  by  what  the 
judge  says.  I  just  looks  at  the  man  in  the  dock  and  says,  'If 
he  ain't  done  nothing,  why's  he  there  f  and  brings  'em  all  in 
guilty." 

The  layman  can  hardly  eoneeive  of  any  occurrence  where 
someone  is  not  to  be  blamed.     Just  because,  in  the  ordinary 


course  of  events,  two  automobiles  do  not  collide,  it  is  assumed 
that  they  cannot,  without  the  fault  of  someone.  We  are  much 
readier  to  Relieve  that  both  parties  are  at  fault,  rather  than 
neither.  The  human  mind  shies  at  the  unexplainable,  refuses 
to  concede  the  unknowable  and  has  the  vanity  to  attempt  to 
provide  an  explanation  for  any  and  every  occurrence. 

The  word  "accident"  in  its  legal  signification  is  difficult  to 
define  and  has  no  definite  meaning,  being  used  in  many  senses 
by  the  courts.  In  an  etymological  sense  anything  that  happens 
may  be  said  to  be  an  accident.  So,  the  term,  pretended  to  be 
used  in  a  legal  sense,  when  flung  haphazardly  at  a  jury,  is 
naturally  understood  by  the  juryman  in  the  general  or  popular 
sense.  One  of  the  fundamental  differences  between  legal  thought 
and  general  reasoning  is  the  content  or  meaning  of  the  terms 
used.  The  content  of  the  term  is  accepted. by  the  layman  as  he 
finds  it,  uncertain,  variable,  determined  only  by  a  consensus  of 
the  popular  usage  of  the  day.  On  the  other  hand,  in  legal  think- 
ing the  meaning  of  the  term  is  fixed  and  true,  established  by 
construction  and  precedent.  Analogous  to  the  confusion  over 
the  word  "accident"  witness  the  difference  between  the  legal  and 
general  concepts  of  the  words  "nuisance"  and  "malice." 

"The  poverty  of  language  compels  the  use  of  words  in  different 
meanings,  and  this  is  notably  true  of  the  word  'accident.'  Strictly 
speaking,  an  accident  is  an  occurrence  to  which  human  fault 
does  not  contribute;  but  this  is  a  restricted  meaning,  for  acci- 
dents are  recognized  as  occurrences  arising  from  the  carelessness 
of  men."  Nave  v.  Flack,  90  Ind.  205;  46  Am.  Rep.  205;  The 
Clarita,  23  Wall.  1,  23  U.  S.  (L.  ed.)  146. 

"Mere  accident"  and  "pure  accident"  are  terms  often  used 
when  it  is  desired  to  repel  the  idea  of  negligence,  and  are 
equivalent  to  the  words  "not  by  defendant's  negligence." 

The  main  practical  difficulty  in  dealing  with  the  term  is  often 
realized  in  presenting  a  case  to  the  jury.  The  question  as  to 
what  will  and  will  not  constitute  an  accident  under  given  cir- 
cumstances is  dependent  upon  the  facts  of  each  particular  case 
and  is  usually  a  question  for  the  jury. 

We  can  even  more  readily  excuse  the  juries  who  confuse  the 
meaning  of  the  word  when  we  find  that  judges  themselves  are 
often  guilty.  In  UUman  v.  Chicago,  etc.,  R.  Co.,  112  Wis.  150, 
88  N.  W.  41,  88  Am.  St.  Rep.  949,  56  L.  R.  A.  246,  the  appellate 
court  says  in  part: 

"The  trial  court  most  grievously  erred  in  holding  that  the  terms 
'accident'  and  'mere  accident'  are  synonymous  and  both  exclude 
human  fault  called  'negligence.'  On  the  contrary  they  are  well- 
nigh  universally  treated  in  legal  opinions  as  opposites,  the  former 
being  referable,  among  other  causes,  to  responsible  human 
agency." 

Our  aversion  for  the  accidental  is  the  product  of  our  youthful 
teachings.  We  are  told  that  the  success  of  a  great  man  is  never 
due  to  chance,  but  is  attributable  always  to  certain  acquired 
characteristics'.  The  road  to  fame  is  mapped  with  infinite  detail 
by  magazine  editors  whose  magazines  are  failures.  Just  as 
though  we  would  not  all  be  statesmen  and  captains  of  industry 
if  the  secret  were  so  easily  obtainable.  We  are  egotistical  enough 
to  believe  that  we  have  the  power  of  controlling  every  event, 
provided  we  concentrate  and  labor.  Our  materialistic  atmos- 
phere has  convinced  us  of  the  foolishness  of  the  Oriental 
philosophy  of  Fate.  We  beheve  in  the  immutable  law  of  cause 
and  effect — ^the  injury  sustained  is  the  effect,  and  one  of  the 
humans  involved  must  be  the  cause.  Witness  our  difficulty  with 
the  doctrine  of  'Sds  major"  or  "Act  of  God."  The  courts  are 
everlastingly  involved  in  confusion  when  defining  this  defense.  As 
our  seientiflo  knowledge  increases,  we  devise  means  of  averting 
every  catastrophe.    As  our  meteorological  learning  advances,  we 
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shall  impute  to  fill  persons  a  duty  to  prevent  the  consequential 
damage  of  sudden  changes  of  weather,  windstorms  and  floods. 
Nature  is  all  in  favor  of  certainty  in  great  laws  and  of  un- 
certainty in  small  events.  So  we  must  proceed^ to  enact  or- 
dinances and  statutes  to  govern  these  ''small  events."  Of  the 
making  of  laws  there  is  no  end  and  at  every  step  we  are 
bound  to  be  ''mala  per  se"  or  "mala  prohibitum." 

The  end  of  all  education  is  humbleness,  and  this  subject  admits 
of  much  study. 

Webster  C.  Tall. 


(EMam  ti  Jfittertst 

Effect  of  Expiration  of  Insurance  Polict  ois  Holiday. — 
An  accident  insurance  policy  does  not,  it  seems,  cover  an  acci- 
dent occurring  the  day  after  its  expiration,  although  it  expires 
on  a  holiday.  It  was  so  held  in  Upton  v.  Travelers'  Ins.  Co. 
(Cal.)  178  Pac.  851,  reported  and  annotated  in  2  A.  L.  R.  1597, 
wherein  the  court  said:  "The  action  was  upon  a  contract  to 
insure  the  plaintiff  against  accidents.  The  policy  was  issued 
on  April  12,  1912,  and  bore  that  date.  It  contained  the  pro- 
vision that  'this  policy  is  issued  for  a  term  of  six  months,  be- 
ginning at  12  o'clock  noon,  standard  time,  on  the  12th  day  of 
April,  1912,  and  ending  at  the  same  hour,  but  it  may  be  renewed, 
subject  to  all  its  provisions,  from  term  to  term  thereafter  by 
payment  of  the  premium  in  advance.'  It  was  renewed  from 
time  to  time,  the  last  renewal  taking  place  on  April  12,  1914. 
The  accident  causing  the  injury  for  which  plaintiff  seeks  re- 
eoYery  in  this  action  occurred  on  October  13,  1914.  This  was 
one  day  after  the  policy  had  expired,  and  consequently  the  de- 
fendant is  not  liable.  The  fact  that  October  12th  was  a  legal 
holiday  does  not  aid  the  plaintiff.  The  policy  expired  by  its 
terms  on  the  12th  day  of  October  at  noon.  The  accident  does 
not  come  within  the  provisions  of  (( 10  or  11  of  the  Civil  Code, 
or  the  corresponding  provisions  of  the  other  Codes.  Section 
10  declares  that  the  time  in  which  any  act  is  provided  by  law 
to  be  done  is  computed  by  excluding  the  first  day  and  including 
the  last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also 
excluded.  The  accident,  of  course,  was  not  an  act  provided  to 
be  done  by  any  law,  or  by  the  policy.  Therefore  this  section 
has  no  application.  Section  11  provides  that  whenever  any  act 
of  a  secular  nature  is  appointed  by  law  or  contract  to  be  per- 
formed upon  a  particular  day,  which  falls  upon  a  holiday,  it 
may  be  performed  upon  the  next  business  day  with  the  same 
effect  as  if  it  had  been  performed  upon  the  day  appointed. 
The  policy  did  not  appoint  the  accident  as  an  act  to  be  per- 
formed at  any  time,  or  at  all;  consequently  that  act  does  not 
fall  within  this  section.  .  .  .  The  court  below  properly  directed 
the  jury  to  return  a  verdict  for  the  defendant." 

Delegation  by  Legislature  to  Private  Individuals  of 
Power  to  Formulate  Electrical  Wiring  Rules. — ^In  State  v. 
Crawford,  104  Kan.  141,  177  Pac.  360,  reported  and  annotated 
in  2  A.  L.  R.  880,  t]ie  court  held  to  be  invalid  a  statute  re- 
quiring electrical  wiring  to  be  in  accordance  with  a  code  of  rules 
promulgated  by  a  body  or  association  of  private  individuals. 
The  court  said:  "None  of  the  cases  has  ventured  so  far  afield 
as  to  intimate  that  the  legislature  might  delegate  to  some  un- 
official organization  of  private  persons,  like  the  National  Fire 
Protective  Association,  the  power  to  promulgate  rules  for  the 
government  of  the  people  of  this  state,  or  for  the  management 
of  their  property,  or  that  the  legislature  might  prescribe  pun- 
ishment for  breaches  of  these  rules.     We  feel  certain  that  no 


such  judicial  doctrine  has  ev^  been  announced.  If  assent  to 
suoh  a  doctrine  could  be  given,  a  situation  would  arise  where 
owners  of  property  with  considerable  persistence  might  learn 
what  these  code  rules  were,  and  incur  the  expense  of  making 
their  property  conform  thereto,  only  to  find  that  the  National 
Fire  Protective  Association  had  reconvened  in  Chicago,  New 
York,  or  New  Orleans,  and  had  revised  the  code,  and  that  the 
work  and  expense  had  to  be  undertaken  anew.  And  there  would 
be  no  end  of  such  a  state  of  affairs.  Furthermore,  there  is  no 
official  way,  indeed  no  practical  way,  for  the  average  property 
owner  to  know  what  these  code  rules  are.  The  laws  of  this 
state  to  which  our  people  owe  obedience  must  be  officially  pub- 
lished. The  people  may  learn  what  these  laws  are,  and  they 
are  privileged  to  meet  legislative  committees  and  petition  the 
legislature  for  amendment,  improvement,  and  amelioration  of 
the  laws.  Shall  it  be  intimated  that  if  these  fire  prevention 
regulations,  these  ^national  electrical  code'  rules,  are  oppres- 
sive, or  otherwise  objectionable,  the  property  owners  of  this 
state  must  be  referred  to  some  voluntary  and  unofficial  con- 
ference of  underwriters  and  electricians,  which  occasionally 
meets  here,  there,  or  anywhere  in  North  America,  for  redress 
of  grievancesf  But  the  fallacy  of  such  legislation  in  a  free,  en- 
lightened, and  oonstitutionaUy  governed  state  is  so  obvious  that 
elaborate  illustration  or  discussion  of  its  infirmities  is  unneces- 
sary. If  the  legislature  desires  to  adopt  a  rule  of  the  national 
electrical  code  as  a  law  of,  this  state,  it  should  copy  that  rule, 
and  give  it  a  title  and  an  enacting  clause,  and  pass  it  through 
the  senate  and  house  of  representatives  by  a  constitutional 
majority,  and  give  the  governor  a  chance  to  approve  or  veto 
it,  and  then  hand  it  over  to  the  secretary  of  state  for  publica- 
tion. The  clause  in  (  5  of  the  Fire  Prevention  Act  (Gen.  Stat. 
1915,  $4863),  requiring  that  'all  electric  wiring  shall  be  in 
accordance  with  the  national  electric  code,'  is  void  for  uncer- 
tainty, and  the  informations  charging  offenses  thereunder  were 
properly  quashed." 

Privilege  AirBKniKG  Statements  by  Counsel  in  Applica- 
tion FOR  Pardon.— In  Andrews  v.  Gardiner,  224  N.  Y.  440,  121 
N.  E.  341,  reported  and  annotated  in  2  A.  L.  R.  1371,  it  was 
held  that  while  statements  made  by  an  attorney  in  an  applica- 
tion for  pardon  on  behalf  of  a  client  are  privileged,  the  privi- 
lege is  not  absolute.  The  court  said:  "The  question,  therefore, 
is  whether  absolute  privilege  ought  now  to  be  extended  to  an 
application  for  a  pardon.  It  was  so  extended  by  the  court  of 
civil  appeals  of  Texas,  in  Connellee  «.  Blanton  (Tex.  Civ. 
-A'PPOy  163  S.  W.  404,  but  we  think  erroneously.  Such  an  ap- 
plication is  not  a  proceeding  in  court,  nor  one  before  an  officer 
having  'attributes  similar*  to  a  court's.  Royal  Aquarium  v. 
Parkinson,  [1892]  1  Q.  B.  431,  61  L.  J.,  Q.  B.  N.  S.  409,  66 
L.  T.  N.  S.  513,  40  W.  R.  450,  56  J.  P.  404.  It  is  a  petition 
for  mere  grace  and  mercy.  It  may  be  made  by  anyone,  and 
without  the  convict's  knowledge.  It  grows  out  of  the  action 
of  the  courts,  but  it  seeks  to  reverse  their  action  by  an  appeal 
to  motives  and  arguments  which  are  not  those  of  jurisprudence. 
There  are  no  clearly  defined  issues.  There  jb  often  a  most  in- 
formal hearing.  Sometimes  there  is  argument  by  counsel.  As 
often,  the  plea  for  mercy  is  made  by  wife  or  kin  or  friends. 
Whatever  privilege  belongs  to  counsel  should  belong  also  to 
them;  the  right  to  plead  for  clemency  is  not  a  monopoly  of 
the  bar.  Even  if  counsel  speaks^  his  words  are  not  ^spoken  in 
office.'  Rex  v.  Skinner,  supra.  Nor  are  they  subject  to  like 
restraints'.  At  such  a  time,  anything  is  pertinent  that  may 
move  the  mind  to  doubt  or  the  heart  to  charity.  It  is  not 
necessary  that  reason  be  convinced;  it  is  enough  that  compas- 
sion is  stirred.     The  range  of  possible  inquiry  should  be  con- 
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fined  within  the  limits  of  good  faith.  Where  the  test  of  the 
pertinent  is  so  vague,  there  must  be  some  check  upon  calumny. 
While  convict  and  counsel  act  in  good  faith,  they  are  immune; 
the  privilege  is  lost  when  they  defame  with  malice.  There 
is  no  license,  under  cover  of  such  an  occasion,  to  publish  charges 
known  to  be  false,  or  put  forward  for  revenge.  We  are  not 
dealing  here  with  statements  made  by  witnesses  required  to 
attend  a  hearing  (Prison  Law  [Consol.  Laws,  chap.  43],  $$261, 
262,  265) ;  there  is  a  distinction  between  the  testimony  of  wit- 
nesses and  voluntary  complaints  (Wright  v.  Lothrop,  149  Mass. 
385,  390,  21  N.  E.  963).  We  do  not  go  beyond  the  case 
before  us.  Our  ruling  is  in  harmony  with  the  tendency  of 
courts  to  restrict  the  scope  of  absolute  privilege  in  libel. 
Blakeslee  v.  Carroll,  supra,  at  page  235  of  64  Conn.,  25  L.  R.  A. 
106,  29  Atl.  473;  Odgers,  libel  &  Slander,  pp.  230,  231.  It 
is  in  harmony  with  rulings  made  where  petitions  have  been 
submitted  to  the  governor  or  the  legislature  for  relief  against 
oppression  or  the  redress  of  other  wrongs  (Wright  v.  Lothrop, 
supra,  at  page  390  of  149  Mass.,  21  N.  E.  963;  Proctor  v. 
Webster,  L.  R.  16  Q.  B.  Div.  112,  114,  55  L.  J.  Q.  B.  N.  S. 
150,  53  L.  T.  N.  S,  765;  Woods  v.  Wiman,  122  N.  Y.  445, 
25  N.  E.  919;  Cook  v.  Hill,  3  Sandf.  341;  Maurice  v.  Worden, 
54  Md.  233,  39  Am.  Rep.  384) ;  the  oppression  of  a  harsh  or 
unjust  judgment  is  not  to  be  distinguished  in  this  respect  from 
any  other  abuse  of  power.  The  ruling  gives  just  protection 
alike  to  suitor  and  to  counsel,  and  charges  them  with  liability 
only  when  the  privilege  is  abused." 

CoMPULSOBT  Examination"  tor  Venereal  Disease. — In 
Wragg  V.  Griflfin,  (Iowa)  170  N.  W.  400,  reported  and  an- 
notated in  2  A.  L.  R.  1327,  it  was  held  that  a  rule  of  a  board 
of  health  directing  officers  to  make  such  examinations  of  per- 
sons suspected  of  having  venereal  disease  as  may  be  necessary 
to  carry  out  the  health  regulations,  and  making  it  the  duty  of 
the  mayor  to  have  suspected  persons  investigated,  does  not 
authorize  the  forcible  examination  of  the  person  of  a  suspect, 
or  the  extraction  of  blood  from  his  veins  for  a  ^^Wasserman 
test"  Said  the  court:  ''The  respondents  place  special  em- 
phasis on  that  part  of  the  rules  of  the  state  board  to  which 
we  have  already  referred,  where  it  is  made  the  duty  of  the 
mayor  to  direct  the  chief  of  police  to  cause  persons  suspected 
of  being  diseased,  Ho  be  investigated,'  and  authorizing  health 
officers  in  such  cases  'to  make  examinations'  of  suspected  per- 
sons, and  to  detain  them  as  long  as  it  may  be  necessary  to 
determine  whether  they  are  so  a£9ieted.  But  even  here  there 
is  an  entire  absence  of  any  express  authority  to  subject  a  sus- 
pected person  to  an  examination  by  physical  force,  or  by  an 
extraction  of  blood  from  his  body  by  violence  for  experimen{al 
purposes.  Men  and  women  were  examined  and  treated  by 
physicians  for  sexual  diseases  for  generations  before  the  so- 
ealled  'Wasserman  test'  was  discovered  or  invented,  and,  so  far 
as  we  are  informed,  with  reasonably  reliable  results.  At  least, 
there  is  no  evidence  that,  even  in  the  technical  phrase  of  physi- 
cians, the  word  'examination,'  in  such  cases,  is  understood  as 
necessarily  meaning  a  blood  test  by  the  Wasserman  method,  or 
by  any  other  method  involving  violation  of  the  person,  and, 
in  the  absence  of  explicit  authority  for  the  subjection  of  a 
person  to  such  treatment,  upon  suspicion  alone,  it  ought  not  to 
be  approved  as  a  valid  exercise  of  authority.  This  petitioner 
may  be  a  bad  man,  but  we  have  no  right  to  assume  such  a 
fact  for  the  purpose  of  minimizing  his  claim  to  protection  of 
the  ordinary  rights  of  person,  which  law  and  the  usages  of 
civilized  life  regard  as  sacred  until  lost  or  forfeited  by  due 
conviction  of  crime.  Even  when  charged  with  the  gravest  of 
crimes,  he  cannot  be  compelled  to  give  evidence  against  himself, 


nor  can  the  state  compel  him  to  submit  to  a  medical  or  surgical 
examination,  the  result  of  which  may  tend  to  convict  him  of 
a  public  offense  (State  v.  Height,  117  Iowa  650,  59  L.  R.  A. 
437,  94  Am.  St.  Rep.  323,  91  N.  W.  935);  and,  if  there  be 
any  good  reason  why  the  same  objections  are  not  available  in 
a  proceeding  which  may  subject  him  to  ignominious  restraint 
and  public  ostracism,  it  is,  at  least,  a  safe  and  salutary  proposi- 
tion to  hold  that,  before  the  courts  will  uphold  such  an  exercise 
of  power,  it  must  be  authorized  by  a  clear  and  definite  ex- 
pression of  the  legislative  will.  This  we  do  not  have,  and,  in 
our  judgment,  the  restraint  of  the  petitioner,  not  as  a  diseased 
person  whose  detention  in  a  separate  house  or  hospital  the 
statute  authorizes,  but  solely  as  a  suspect  and  for  the  avowed 
purpose  of  forcing  the  exposure  of  his  body  to  visual  examina- 
tion, and  compelling  the  extraction  of  blood  from  his  veins  in 
search  of  evidence  of  a  loathsome  disease,  which  may  or  may 
not  exist,  is  a  deprivation  of  his  liberty  without  due  process 
of  law,  and  he  is  entitled  to  be  set  free." 

Liability  of  Tin^PHONi!  CJompant  pob  Ikjubt  to  Person 
Using  Anotheb^s  Telephone. — ^It  seems  that  a  telephone  com- 
pany is  not,  in  the  absence  of  wilfulness,  wantonness,  or  malice, 
liable  for  injury  by  electric  shock  to  one  who,  by  permission 
of  a  neighbor,  is  attempting  to  use  the  latter's  rented  'phone 
in  a  private  residence.  It  was  so  held  in  Inman  v.  Home  Tele- 
phone, etc.,  Co.,  (Wash.)  177  Pac.  670,  wherein  the  court  stated 
the  material  facts  and  its  conclusion  thereon  as  follows:  '^J. 
W.  Fortune  had  in  his  residence  a  telephone  installed  by  the 
defendant,  which  owned  the  wiring,  instrument,  and  equipment, 
and  furnished  the  ordinary  telephone  service.  The  plaintifb 
were  neighbors,  living  about  a  block  distant  from  Fortune,  and 
were  not  telephone  subscribers.  The  plaintiff  wife  was  injured 
while  using  the  telephone.  .  .  .  The  plaintiffs  were  not  sub- 
scribers for  telephone  service  and  had  no  contractual  relation- 
ship with  the  company.  The  only  obligation  owing  them  came 
through  the  use  of  Fortune's  telephone,  by  his  permission,  but 
without  the  defendant's  knowledge;  and  he  was  not  the  owner 
of  the  telephone,  but  only  a  purchaser  of  telephone  service. 
His  contract  with  the  company  gave  him  no  agency  for  it.  The 
telephone,  unlike  other  electrically  operated  instruments,  is  not 
highly  dangerous,  in  that  its  wires  do  not  carry  a  dangerous 
current,  so  we  have  eliminated  from  our  consideration  those 
cases  of  liability  of  conveyers  of  high  electric  current  for  in- 
juries to  trespassers,  licensees,  children,  etc.,  and  have  only  to 
determine  the  rights  under  the  Fortune  contract.  .  .  .  That  con- 
tract gave  its  protection  to  all  persons  who  were  intended  to  be 
benefited  by  it;  it  assured  a  right  of  recovery  for  mere  negligence 
to  the  Fortune  family,  its  servants,  guests,  persons  working 
about  the  house  for  the  benefit  and  at  the  request  of  the  owner, 
and  all  persons  who  could  be  said  to  have  been  in  the  con- 
templation of  the  company  and  the  subscribe  as  liable  to  make 
use  of  the  telephone  in  the  reasonable,  ordinary,  and  customary 
conduct  of  a  home  such  as  the  one  involved.  .  .  .  But  as  to  all 
persons  outside  the  contemplation  of  the  contract,  the  company, 
in  order  to  be  liable  for  their  injury,  must  be  shown  to  have 
been  more  than  merely  negligent.  The  plaintiffs  were  accus- 
tomed to  use  this  telephone;  and  Fortune  had  established,  in 
effect,  for  them  a  free  telephone  service.  This  he  could  not  do, 
for  no  such  use  of  this  telephone  was  reasonable  or  anticipated 
by  the  company  when  it  was  installed,  or  sanctioned  thereafter. 
It  may  be  that  in  public  or  business  places  such  use  is  taken  into 
consideration  when  telephones  are  placed  there,  and  that  the 
company  is  liable  to  such  users  as  to  subscribers;  but  the 
private  residence,  in  the  absenoe  of  agreement  to  that  effect, 
is  not  supposed  to  be  a  public  telephone  station.     Those  using 
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such  telephones  for  purposes  of  their  own,  and  not  in  the  in- 
terest \>i  the  owner  of  the  house,  and  for  their  own  convenience, 
and  not  casually,  and  not  as  members  of  the  household,  either 
permanently  or  temporarily,  are  at  best,  as  far  as  the  company 
is  involved,  bare  licensees.  ...  As  between  Fortune  and  the 
plaintiff  wife,  she  was  entitled  to  the  exercise  of  ordinary  care 
for  her  safety.  Hanson  v.  Spokane  Valley  Land  &  Water  Co., 
58  Wash.  6,  107  Pac.  863.  But  as  between  the  parties  to  this 
suit,  she  was  no  more  than  a  mere  licensee,  and,  no  proof  hav- 
ing been  presented  of  wilful  injury,  the  plaintiffs  were  not  en- 
titled to  recovery." 


HeMi  tff  ibit  MtthMsum 

The  Probate  Judges'  AasocuTiON  of  Missouri  met  in  Spring- 
field, Oct.  6.  A.  B.  Duncan  of  St.  Joseph  is  the  president  of 
the  association. 

North  Dakota  Judicial  Changes. — ^F.  J.  Ghraham  of  Ellen- 
dale,  North  Dakota,  has  been  appointed  a  judge  of  the  third 
district  of  that  state. 

The  Commercial  Law  League  of  America^  which  held  its 
twenty-fifth  convention  in  Cincinnati  a  few  weeks  ago,  was 
presided  over  by  William  H.  Piatt  of  Kansas  City. 

Ohio  Judicial  Appointment. — ^Charles  A.  Lowe  of  Lawrence- 
burg  has  received  the  appointment  of  judge  of  the  seventh 
judicial  circuit  of  Ohio.    He  succeeds  the  late  Warren  A.  Hauck. 

The  Southern  Minnesota  Bar  Association  held  its  annual 
meeting  at  Red  Wing,  recently.  H.  J.  Edison,  president,  opened 
the  meeting.    Justice  Oscar  Hallam  was  one  of  the  speakers. 

Vacancy  in  County  Court  op  Oklahoma  Filled. — J.  G. 
McKelvey  of  Medford,  Oklahoma,  has  been  appointed  county 
judge  for  the  unexpired  term  of  Judge  C.  V.  Stephenson,  de- 
ceased. 

Death  op  Indiana  Jurist. — ^The  death  of  Ernest  R.  Keith, 
a  judge  of  the  Marion  County  Superior  Court,  Indiana,  is  an- 
nounced. He  was  at  one  time  president  of  the  Indianapolis 
Bar  Association. 

Nebraska  Judicial  Changes. — W,  A,  Dilworth  of  Holdrege, 
Nebraska,  has  been  appointed  a  district  judge  succeeding  Judge 
William  C.  Dorsey  of  Bloomington  who  has  become  a  supreme 
court  commissioner. 

Austin,  Texas,  Lawyer  Quits  Firm. — E.  B.  Robertson  of 
Austin,  for  many  years  a  member  of  the  firm  of  lightfoot, 
Purdy  &  Robertson,  has  severed  his  connection  with  it  to  become 
general  attorney  for  the  Swenson-Dole  Oil  Co.,  of  Fort  Worth. 

The  Missouri  Bar  Association  which  met  Oct.  3  and  4,  was 
addressed  by  Attorney  General  A.  Mitchell  Palmer.  A  confer- 
ence of  the  judges  of  the  state  was  held  on  the  day  preceding 
the  meeting. 

The  Judges'  Assocution  op  Michigan  met  at  Lansing,  Sept. 
4.  Judge  Burton  L.  Hart  of  Adrian  was  elected  president, 
Judge  George  S.  Hosmer  of  Detroit  vice-president,  and  Judge 
Collingwood  secretary-treasurer. 

Chicago  Bar  Association  Record  Resumes  Publication. — 
With  the  cessation  of  the  World  War  the  resumption  of  the 
^'Bar  Association  Record,"  the  official  monthly  devoted  to  the 
activities  of  the  Chicago  Bar  Association,  is  announced. 


Bjlnsas  Judicial  Changes.— Judge  Robert  Garver  of  the  first 
division  of  the  Shawnee,  Kansas,  county  district  court  resigned 
Sept.  16,  and  has  gone  to  Fort  Worth,  Tex.,  as  attorney  for 
the  Doherty  Gas  Company  interests. 

Attorney  Refuses  Shipping  Board  Appointment. — ^D.  H. 
Kemp  of  Missouri,  who  was  appointed  attorney  for  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation  at  Philsr 
delphia,  has  refused  to  accept  the  position,  preferring  his 
practice. 

Prominent  Cleveland  Lawyer  Dead. — CMord  A.  Neff,  who 
practiced  law  in  Cleveland  for  twenty-five  years,  is  dead.  He 
was  bom  in  Savannah,  Georgia.  From  1900  to  1902  Mr.  Nefl! 
was  a  member  of  the  Ohio  Supreme  Court  committee  on  ad- 
mission to  the  bar. 

Changes  zn  Alabama  Judiciary. — ^Horace  Wilkinson  of 
Birmingham,  Alabama,  has  been  appointed  to  fill  the  vacant 
judgeship  in  the  tenth  judicial  circuit  caused  by  the  death  of 
Judge  Henry  A.  Sharp.  At  the  time  of  his  appointment  Jie 
was  assistant  attorney  general. 

The  American  Institute  of  Criminal  Law  and  Criminology 
met  in  Boston,  Sept.  2.  The  president's  address  was  delivered 
by  Hugo  Pam  of  Illinois.  Papers  were  read  by  John  H.  Wig- 
more  of  Illinois,  and  Arthur  Woods  of  New  York,  a  former 
police  commissioner. 

Prominent  New  York  Lavtyer  Killed. — ^Benno  Loewy,  a 
prominent  New  York  attorney,  was  knocked  down  by  an  auto- 
mobile truck  while  crossing  a  street  in  that  city,  and  died  from 
the  injuries  resulting.  He  had  a  law  library  estimated  to  con- 
tain more  than  53,000  volumes. 

Texas  Judicial  Changes. — ^M.  B.  Munson  of  Angleton  be- 
comes Judge  of  the  23d  judicial  district  in  place  of  Samuel  J^ 
Styles  of  Bay  City  who  resigned.  Judge  Joseph  Burkett  of 
the  88th  district  court  has  resigned.  He  was  formerly  a  judge- 
of  the  42d  judicial  district. 

The  North  Dakota  Bar  Association  has  selected  Jamestownx 
as  the  place  of  meeting  for  the  1920  Convention.  The  officers- 
elected  at  the  1919  Convention  were:  president,  Theodore  KoffeK 
of  Bismarck;  vice-president,  C.  A.  Pollock  of  Fargo;  secretary^ 
John  Green  of  Minot. 

American  Bar  Association. — The  new  president  of  the- 
American  Bar  Association  elected  at  its  recent  meeting  in  Boston 
is  Hampton  L.  Carson  of  Philadelphia,  former  attorney  general 
of  Pennsylvania.  At  the  annual  dinner  Chief  Justice  White 
was  one  of  the  speakers.  Edgar  A.  Bancroft  of  Chicago  also- 
spoke. 

Missouri  Lawyers  Open  Office  in  Wasihington. — ^Former- 
Governor  Joseph  W.  Folk  of  St.  Louis  has  announced  that 
he  has  formed  a  law  partnership  in  Washington  with  Frank 
P.  Walsh  of  Kansas  City,  former  chairman  of  the  National 
War  Labor  Board.  Gov.  Folk  announces  that  he  will  maintain, 
his  voting  residence  in  St.  Louis. 

North  Carolina  Bar  Association.— At  the  recent  annual' 
convention  of  the  North  Carolina  Bar  Association,  William  P. 
Bynum  of  Greensboro  was  elected  president,  succeeding  Edwin.* 
F.  Aydlett  of  Elizabeth  City.  J.  J.  Parker  of  Monroe,  Michael 
Schenek  of  Hendersonville  and  T.  J.  James  of  Greenville  wer«- 
elected  vice-presidents.  Thomas  W.  Davis  of  Wilmington  was- 
re-elected  secretary  and  treasurer. 

Greetings  op  Bab  of  England  Extended  to  American  Bar 
Association.— -The  greetings  of  the  bench  and  bar  of  England! 
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were  brought  to  the  American  Bar  Association  at  the  annual 
meeting  held  last  month  in  Boston  by  Viscount  Finlay,  former 
Lord  Chancellor  of  England.  He  especially  praised  the  Supreme 
Court  of  the  United  States^  saying  that  the  recent  war  had 
given  a  signal  illustration  of  what  international  law  owes  to  that 
court 

New  Assistant  Uioted  States  Attorneys. — Robert  L.  Min- 
ton,  formerly  of  Mound  City,  Missouri,  has  been  appointed 
assistant  United  States  attorney  for  the  western  district  of  that 
state  and  has  assumed  his  duties  in  Kansas  City.  He  is  a 
graduate  of  the  University  of  Michigan  law  school.  Thomas 
H.  Cody  of  Brownsville,  Texas,  has  been  appointed  an  assistant 
United  States  attorney  for  the  southern  district  of  Texas,  suc- 
ceeding E.  P.  Phelps  resigned.  He  is  a  son  of  Professor  Cody 
of  Georgetown  University.  Warren  P.  Dillon  has  been  ap- 
pointed assistant  United  States  attorney  for  the  northern  dis- 
trict of  Ohio  with  headquarters  in  Toledo.  He  succeeds  Leland 
W.  Gordon,  resigned. 


Pbisonebs  07  Wab  in  the  Civil  Courts. — There  have,  dur- 
ing the  late  hostilities,  been  remarkably  few  cases  of  prisoners 
of  war  charged  in  the  ordinary  courts  of  justice  with  criminal 
offenses,  no  doubt  because  what  offenders  there  have  been  have, 
for  the  most  part,  been  tried  by  courts  martial.  Oddly  enough, 
now  the  war  is,  even  technically,  nearly  over,  one  such  case 
has  been  heard  at  the  Bow  street  police  court.  It  resulted  in  a 
conviction.  The  accused,  it  should  be  explained,  was  an  escaped 
prisoner  who  committed  larceny  while  he  was  at  large,  prob- 
ably, as  he  asserted,  because  he  had  no  other  means  of  main- 
tenance. He  was  only  discovered  to  be  a  prisoner  of  war 
after  he  had  been  arrested  by  the  civil  police  and  charged  before 
the  magistrate.  The  question  how  the  civil  courts  get  juris- 
diction over  prisoners  of  war  naturally  arises  in  the  mind.  Any 
difSculty  there  might  be  is  met  by  article  8  of  the  regulations 
annexed  to  the  Hague  Convention  respecting  the  laws  and 
eustoms  of  war  on  land,  signed  in  October,  1907,  and  ratified 
in  November,  1909.  The  article  runs:  'Trisoners  of  war  shall 
be  subject  to  the  laws,  regulations,  and  orders  in  force  in  the 
army  of  the  State  in  the  power  of  which  they  are.''  This  brings 
into  operation  as  regards  such  prisoners  the  Army  Act,  section 
41,  proviso  b  of  which  enacts  that  "A  person  subject  to  military 
law  when  in  His  Majesty's  dominions  may  be  tried  by  any 
competent  dvil  court  for  any  offense  for  which  he  would  be 
triable  if  he  were  not  subject  to  military  law." 

A  Funeral  as  an  Entire  Contract. — The  recent  case  of 
Vigors  V.  Cooke  is  one  of  some  practical  interest  and  importance, 
notwithstanding  the  distressing  nature  of  the  fact  disclosed. 
The  case  decided  that  an  ordinary  contract  to  undertake  a 
funeral  is  one  entire  contract — ^namely,  to  carry  out  a  burial  in 
a  decent  and  reverent  manner — ^and  that  it  cannot  be  split  up 
into  separate  contracts,  for  example,  one  contract  to  provide  a 
coffin,  another  to  provide  a  hearse  and  bearers,  and  a  third  to 
convey  the  coffin  into  a  church  for  a  service.  This  contract,  as 
Lord  Justice  Bankes  remarked,  ''included  as  an  essential  term 
the  conveying  and  providing  the  necessary  number  of  bearers  to 
convey  the  coffin  into  the  church  or  chapel  in  which  it  had 

*  With  credit  to  English  legal  periodicals. 


been  arranged,  as  part  of  the  bargain,  that  part  of  the  funeral 
service  was  to  take  place."  It  was  in  this  particular  detail  that 
the  contract  was  not  performed  by  the  undertaker.  It  is  un- 
necessary to  mention  here  the  causes  which  led  to  the  impossi- 
bility of  taking  the  coffin  into  the  church  for  the  service.  It 
is  sufficient  to  say  that  the  undertaker  did  not  lose  his  case  be- 
cause negligence  was  proved  against  him.  It  was  not  necessary 
for  the  defendant  to  go  so  far  as  that.  The  point  on  which 
the  undertaker,  who  was  suing  for  the  contract  price  of  the 
funeral,  lost  his  case  was  that  the  contract  being  one  indivisible 
contract,  which  was  not  performed  in  one  essential  particular, 
the  onus  was  on  him  to  prove  a  satisfactory  reason  why  that 
essential  particular  had  not  been  performed,  and  this  he  failed 
to  do.  It  was  possible  that  if  he  had  taken  certain  steps  the 
untoward  events  which  happened  might  not  have  occurred;  on 
the  other  hand,  it  was  possible  that  nothing  he  could  have  done 
would  have  prevented  the  disaster.  It  was  on  the  plaintiff  to 
prove  the  latter,  and  he  failed  to  do  so.  We  venture  to  concur 
with  the  Court  of  Appeal  in  feeling  sympathy  for  both  sides, 
and  in  the  regret  that  it  was  found  necessary  to  bring  this 
particular  case,  with  its  exceptionally  distressing  circumstances, 
into  court 

Procedure  Adopted  in  Exile  of  Napoleon. — The  determina- 
tion of  the  allies  to  bring  the  ex-Kaiser  to  trial  before  a 
specially  constituted  court  sitting  in  London  has  s'ent  many 
students  to  inquire  what  was  the  procedure  adopted  when, 
Waterloo  having  given  the  coup  de  grace  to  Napoleon,  that 
monarch  surrendered  to  the  commander  of  the  Bellerophon.  In 
that  case  there  was  no  semblance  of  a  trial;  the  ex-Emperor 
was  regarded  as  hoatis  humank  generis  and  at  once  deported 
to  St.  Helena.  A  curious  project  was  indeed  entertained  of 
getting  him  brought  on  shore  from  the  BeUerophon  by  the  issue 
of  a  writ  of  hdbeca  corpus  ad  testificandum  on  the  pretence 
of  some  action  in  which  he  would  be  required  as  a  witness,  but 
it  appears  to  be  doubtful  whether  anything  was  in  fact  done, 
although  it  has  beeA  stated  that  Capel  Lofft  moved  for  the 
issue  of  the  writ.  It  seems  clear,  however,  that  doubts  must 
have  been  entertained  regarding  the  regularity  of  the  whole 
proceedings  connected  with  his  treatment,  and  the  possibility  of 
awkward  questions  relating  thereto  arising,  for,  in  the  statute  that 
was  passed  ^'for  regulating  the  intercourse  with  the  island  of 
St.  Helena  during  the  time  Napoleon  Buonaparte  shall  be  de- 
tained there,"  a  provision  was  inserted  for  completely  indemni- 
fying all  persons  connected  with 'the  detention  of  the  ex-Em- 
peror in  respect  of  their  acts.  It  has  not  been  overlooked  by 
critics  of  the  British  Government's  treatment  of  the  fallen  foe 
that  both  in  the  Act  just  referred  to  and  in  that  which  im- 
mediately precedes  it  in  the  statute-book  (56  Geo.  3,  c.  22)  the 
ex-Emperor  is  throughout  described  as  ''Napoleon  Buonaparte" 
(except  in  one  of  the  marginal  notes,  which  in  worse  taste  speaks 
of  ''N.  Buonaparte")  as  if  to  deny,  as  Lord  Rosebery  has  said, 
that  he  had  ever  been  French  at  all.  Most  men  are  extremely 
sensitive  on  the  subject  of  their  names  and  titles,  and  Napoleon 
did  not  differ  from  his  fellows  in  this  respect.  When,  on  landing 
at  St.  Helena,  he  received  an  invitation  addressed  to  ''General 
Bonaparte,"  he  handed  it  over  to  one  of  his  attendants  with 
the  remark,  "Send  this  card  to  General  Bonaparte;  the  last  I 
heard  of  him  was  at  the  Pyramids  and  Mount  Tabor."  The 
petty  persecution  of  the  captive  in  this  matter  continued,  and 
it  is  said  that  on  his  coffin  plate  no  name  appeared  because  Sir 
Hudson  Lowe  had  refused  to  allow  the  simple  inscription 
"Napoleon,"  insisting  that  "Bonaparte"  must  be  added,  and,  as 
the  ex-Emperor's  suite  refused  to  agree  to  this,  the  plate  was 
left  blank.     Questions  of  this  kind  are,  of  course,  more  for  the 
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statesman  than  for  the  lawyer,  whose  only  further  interest  in 
Napoleon  when  in  custody  is  the  faet,  mentioned  in  a  note  to 
Forsyth's  Cases  and  Opinions  on  Constitutional  Law,  that,  aris- 
ing out  of  his  residence  in  St.  Helena,  a  curious  point  was 
submitted  to  the  law  officers  of  the  Crown.  It  seems  that 
Napoleon  was  iaad  of  ball  practice  and  fired  very  carelessly, 
one  day  killing  a  bullock.  Supposing  he  had  killed  a  person, 
under  circumstances  which  would  amount  to  manslaughter  ac- 
cording to  Englicfi  law,  what  was  to  be  done  with  himf  An  opin- 
ion was  given,  but  unluckily  Forsyth  was  unable  to  discover  it. 
What  could  have  been  done  if  he  had  been  tried  and  convicted 
of  manslaughter  f 

The  Influence  ot  France  in  Secubing  Akerican  Inde- 
pendence.— President  Wilson  in  his  message  to  the  Senate, 
submitting  the  Franco-American  Treaty,  says:  '^France  now 
desired  American  assistance  to  keep  her  safe  against  aggres- 
sion. .  «  .  Another  great  nation  [Great  Britain]  volunteers  the 
same  promise.  It  is  one  of  the  fine  reversals  of  history  that 
the  other  nation  should  be  the  very  Power  from  whom  France 
foaght  to  set  us  free.''  To  the  participation  of  France  in  the 
War  of  the  American  Independence  the  separation  of  the  North 
American  colonies  from  Great  Britain  is  unquestionably  due. 
It  is,  however,  not  the  less  certain  that  the  North  American 
colonies,  if  there  had  not  been  a  participation  by  France  in 
the  War  of  the  American  Independence  on  their  behalf,  would 
have  secured  the  very  fullest  measure  of  constitutional  liberty 
with  a  system  of  responsible  government  under  the  British 
Crown.  The  surrender  of  Burgoyne's  army  at  Saratoga  on  the 
12th  Oct.  1777  raised  America  to  the  rank  of  a  belligerent 
Power  recognized  by  the  world.  France,  anticipating  the  course 
which  England  pursued  of  entering  into  negotiations  with 
America  for  purposes  of  reconciliation,  made  treaties  of  alliance 
and  commerce  with  the  States  which  were  formally  signed  in 
Paris  on  February  6,  1778;  the  sole  condition  exacted  was  that 
the  Americans  should  make  no  peace  with  England  which  did  not 
involve  a  recognition  of  their  independence.  The  surrender  at 
Saratoga  compelled  Lord  North  to  recognize  the  necessity  of  a 
compromise  with  America,  and  a  Bill  was  hurried  through 
Parliament  which  six  months  previously  the  States  would  have 
accepted  with  gratitude.  The  pretension  to  tax  the  colonies 
directly  or  indirectly  was  immediately  abandoned,  and  Lord 
Carlisle  and  Mr.  Eden  were  sent  out  as  commissioners  in  order 
to  effect  a  reconciliation.  They  promised  the  Americans  com- 
plete liberty  of  internal  legislation;  seats  in  the  English  House 
of  Commons  if  America  wished  to  be  represented  there;  they 
gave  a  pledge  that  no  European  troops  should  be  again  sent 
out  to  America  without  the  consent  of  the  local  assemblies;  and 
that  England  should  bear  part  of  tlfe  debt  which  the  colonists 
had  incurred  in  maintaining  their  rights  by  arms.  It  was  too 
late.  Congress  replied,  in  conformity  with  the  terms  of  the 
treaties  of  alliance  and  commerce  with  France,  that  if  Great 
Britain  desired  to  negotiate  with  America  she  must  withdraw  her 
fleets  and  recognize  American  independence.  These  terms  might 
conceivably  not  have  been  offered  by  Great  Britain  if  France 
had  not  been  in  alliance  with  America.  It  is  certain,  however, 
that  they  were  rejected  because  they  did  not  assent  to  the  sepa- 
ration of  the  American  colonies  from  Great  Britain,  which  was 
made  by  France  the  sole  condition  precedent  to  the  making  of 
the  treaties  of  alliance  and  commerce  with  the  United  States. 
The  constitutional  history  of  the  British  Empire  would  have  been 
far  different  if  there  had  been  no  treaty  condition  between 
France  and  the  United  States  of  such  a  character. — Law  Times, 

Strikes  by  Scottish  Lawyers. — ^At  the  moment  when  strikes 
and  rumors  of  strikes  fill  the  newspapers  and  bring  about  lament- 


able disorganization  of  business,  when  every  effort  ought  to  be  put 
forward,  steadily  and  continuously,  to  reconstruct  our  national 
commerce,  it  is  curious  to  recall  that  at  least  on  three  occasions  the 
Scots  Bar  had  recourse  to  what  would  now  be  called  a  "strike'^  as 
a  protest  against  high-handed  action,  or  what  they  deemed  such, 
on  the  part  of  the  authorities.  All  three  ''secessions,"  as  they 
are  called  in  the  history  of  the  Faculty  of  Advocates,  occurred 
during  the  seventeenth  century.  The  first  was  in  1654,  when  all 
the  most  eminent  advocates,  including  Stair,  afterwards  the 
Lord  President,  refused  the  Tender  or  oath  of  allegiance  to 
the  Commonwealth  and  withdrew  from  the  Bar.  The  late 
Sheriff  Mackay,  in  his  valuable  Memoir  of  Lord  Stair,  mentions 
the  tradition  that  it  was  in  consequence  of  this  strike  that  the 
voluminous  written  pleadings,  which  maintained  their  ground  in 
Scotland  down  to  a  comparatively  late  period,  were  introduced 
with  the  object  of  instructing  the  English  judges,  who  were  sent 
to  Scotland  by  Cromwell,  in  Scots  law;  but,  as  he  also  points 
out,  this  tradition  is  probably  ill-founded,  as  voluminous  written 
papers  were  in  use  before  this  period.  However  this  may  be, 
the  secession  did  not  continue  very  long,  the  Tender  being  laid 
aside.  About  sixteen  years  later  the  second  of  the  three 
Smeutea  took  place,  and  this  is  the  only  one  of  the  three  which 
may  be  said  to  have  been  to  some  extent  actuated  by  pecuniary 
grounds — an  attempt  to  limit  the  amount  of  advocatotf*  fees. 
Certain  rules  had  been  recommended  by  a  commission  for  adop- 
tion in  connection  with  the  administration  of  justice  in  Scotland, 
and  one  of  these  dealt  with  the  delicate  subject  of  fees.  The 
Faculty  declined  to  accept  the  new  regulations,  and  endeavored 
to  carry  their  point  by  a  strike.  For  two  months  they  withdrew 
from  the  courts,  but  at  the  end  of  that  period  the  opposition 
collapsed  and  all  returned  to  practice.  The  third  strike,  called 
the  Great  Secession,  occurred  in  1674.  As  was  the  case  with  the 
first  secession,  so  now  again  this  extreme  course  was  embarked 
upon  on  public  grounds — as  a  protest  against  the  refusal  of  the 
right  of  appeal  from  the  court  to  Parliament.  Two  of  the 
leaders,  Sir  George  Lockhart  and  Sir  John  Cunninghame,  hav- 
ing, when  called  before  the  court,  refused  to  disown  the  right 
of  appeal,  were  debarred  from  employment,  whereupon  about 
fifty  of  their  brethren  resolved  to  share  their  fate.  Lockhart 
with  his  immediate  friends  retired  tram  Edinburgh  to  Hadding- 
ton, while  Cunninghame  with  his  adherents  migrated  to  Linlith- 
gow. Incensed  at  this  conduct,  the  Privy  Council  issued  a 
proclamation  prohibiting  the  return  of  those  advocates  within 
twelve  miles  of  Edinburgh.  After  a  time  Sir  George  Mackenzie, 
the  '^luidy  Mackenzie''  of  anti-Covenanter  fame,  who  had  co- 
operated with  the  recalcitrant  leaders  in  the  early  stages  of  the 
proceeding,  resolved  to  submit,  and  it  is  said  he  induced  the 
great  bulk  of  his  colleagues  to  follow  his  example,  and  thus 
this,  like  the  previous  secessions,  collapsed  somewhat  abruptly. 
Although  the  two  latter  strikes  ended  not  very  heroically,  the 
incidents  as  a  whole  reflect  the  independence  of  the  Bar  at  a 
troublous  period  in  the  history  of  Scotland,  when  autocratic 
methods  in  high  places  were  becoming  more  and  more  pro- 
nounced, and  the  need  for  a  spirited  protest  was  more  than 
ever  clamant. 


^'It  >must  not  be  forgotten  that  the  right  of  private  contract 
is  no  small  part  of  the  liberty  of  the  citizen,  and  that  the  usual 
and  most  important  function  of  courts  of  justice  is  rather  to 
maintain  and  enforce  contracts,  than  to  enable  parties  thereto  to 
escape  from  their  obligation  on  the  pretext  of  public  policy, 
unless  it  clearly  appear  that  they  contravene  public  right  or 
the  public  welfare." — ^Per  Shiras,  J.,  in  Baltimore,  etc'  R.  Co. 
V.  Voigt,  176  U.  S.  505. 
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Et  Tu  PiscisI— Fish  v.  Poonnan,  85  KaiL  237. 

A  Long  Chakob.-— Gamble  v.  State,  113  6a.  701. 

Watch  Yoxjb  Step!— Guard  v.  Risk,  11  Ind.  165. 

In  CJollision— Naturally.— -The  "Tartar"  t;.  The  "Charmer," 
7  West.  Law  Rep.  417. 

Turning  the  Tablbs.— In  Laughter  v.  Butt,  25  Ga.  177,  the 
lau^  was  on  the  plaintiff,  for  the  Butt  won  out. 

Couldn't  Cash  In!— In  Woodham  v.  Cash,  15  Ga.  App.  674, 
the  plaintiff  Cash  "elected  to  take  a  money  verdict,"  but  the 
verdict  was  set  aside  on  writ  of  error. 

Slanderous  Per  Se.— The  term  "boche,"  addressed  publicly 
to  any  person,  has  been  held  by  a  French  court  to  be  the 
foundation  for  a  suit  for  defamation.    1916  Dalloz,  Part  2,  p.  30. 

The  Race  Is  Not  Alwats  to  the  Swdtt. — ^In  each  of  the 
cases  of  Swift  v.  Crow,  17  Ga.  609,  Swift  v.  Hare,  1  Rob.  (La.) 
303,  and  Swift  v.  Short,  92  Fed.  567,  the  defendant  won. 

A  Co2£BiNATiON  Hard  TO  Bea^t. — The  case  of  Goldman  v, 
Goodnim,  77  Ark.  580,  was  an  action  to  recover  the  price  of 
liquor  sold  in  violation  of  law.  Goodrum  was  right  on  his  job. 
He  hired  Trimble  to  defend  him  and  won  out. 

Has  the  United  States  a  JovbT— "Speculative  theories  may 
be  invoked  to  demonstrate  that  it  was  part  of  a  thunderbolt 
such  as  the  ancients  supposed  Jove  to  employ  and  particularly 
to  threaten  when  worsted  in  argument." — ^Per  Brady,  J.,  in 
Maher  v.  Manhattan  R.  Co.,  53  Hun  508. 

Glass  Houses.— In  Robinson  v.  Wiese,  (Mo.)  210  S.  W. 
889,  the  court  speaks  of  "the  narrow  and  technical  vision  that 
sees  a  fly  on  the  house  without  seeing  the  house."  We  Jrust 
it  will  not  be  considered  impertinent  if  we  remind  the  learned 
court  not  only  that  there  are  sometimes  glass  houses,  but  that 
people  who  live  in  them  are  not  supposed  to  throw  sfones. 

Easy  Picking.— In  People  v.  Knapp,  187  N.  Y.  App.  Div. 
89,  the  Appellate  Division  of  the  New  York  Supreme  Court, 
speaking  of  a  statute  providing  for  a  franchise  tax  for  corpora- 
tioDs,  said:  "It  was  a  move  looking  to  the  simpliflcation  of 
the  tax  system,  of  plucking  the  maximum  of  feathers  with  the 
minirnum  of  noise  from  the  goose."  We  have  always  known  that 
taxpayers,  especially  corporations,  were  easy  picking,  but  we 
never  expected  to  find  judicial  confirmation  of  the  fact. 

Escaped  Notice  t — ^"A  flower  garden  at  passenger  stations  of 
any  importance  is  usually  provided  by  up-to-date  railroads,  and 
in  this  esthetic  age  cannot  be  deemed  foreign  to  the  purposes  of 
such  corporations."— Per  Land,  J.,  in  John  T.  Moore  Planting 
Co.  V.  Morgan's  Louisiana,  etc.,  Co.,  126  La.  840.  Which  leads 
us  just  naturally  to  inquire  why  the  Director  Gteneral  during  the 
recent  unpleasantness  failed  to  cut  out  flower  gardens  along 
with  all  other  instrumentalities  designed  for  the  pleasure  or 
comfort  of  railroad  patrons. 

What  the  Courts  Really  Know.— "The  appeal  to  tEe 
postulant  for  membership  is  the  concept  of  the  gracious  and 
neighborly  conduct  of  the  Samaritan  recited  in  the  Gospel  ac- 
cording to  St.  Luke,  chapter  10,  beginning  with  the  thirty-third 
verse,  of  which  the  court  is  judicially  informed  and  personally 
cognizant."— Per  McAvoy,  J.,  in  Right  Worshipful,  etc.,  Grand 
Lodge  1?.  Jounson,  177  N.  Y.  Supp.  500.  Judicial  candor  is 
always  refreshing,  especially  where  actual  as  distinguished  from 
judicial  knowledge  is  concerned.     But  we  wonder  whether  the 


court  would  have  been  equally  ready  to  acclaim  actual  knowl- 
edge of  certain  other  matters,  e.g.,  the  intoxicating  qualities  of 
various  beverages. 

A  Judicial  Litany. — ^**This  case  is  nothing  but  an  unseemly 
and  a  disgraceful  wrangle  between  two  ladies  of  'easy  virtue' 
for  the  possession  of  a  diamond  ring,  bestowed  upon  each  of 
them,  on  different  occasions  (and  no  doubt  for  value  (t)  re- 
peived),  by  their  common  and  generous  admirer — a  Federal 
convict.  And  a  curious  coincidence  is  that  this  ring  (as  de- 
scribed in  the  record)  has  upon  it  *the  figures  of  two  women.' 
It  is  not  disclosed  whether  or  not  these  figures  are  nude,  but 
considering  their  environment,  we  do  not  imagine  that  their 
charms  are  concealed  by  excessive  drapery.  No  doubt  our  gal- 
lant convict-lover  and  his  two  fair  lady-friends  agreed  in  think- 
ing that  beauty  when  unadomed's  adorned  the  most.'  From 
having  to  wade  through  such  another  nauseating  mess,  may  the 
good  Lord  deliver  us." — See  Newborn  v,  Weitzer^  15  Ga.  App. 
670. 

The  "Pbevailing  Morality"  op  the  People.— In  State  v. 
Phillips,  109  Miss.  22,  the  court  said:  "We  quote  the  words 
of  an  unknown  writer  as  fairly  representative  of  the  present 
^prevailing  morality'  of  the  people  of  this  state:  'Whiskey 
is  a  good  thing  in  its  place.  There  is  nothing  like  it  for  pre- 
serving a  man  when  he  is  dead.  If  you  want  to  keep  a  dead 
man  put  him  in  whiskey;  i£  you  want  a  kill  a  live  man  put 
whiskey  in  him.'  Is  the  writer  a  wag  or  a  philosopher  t  This 
question  will  be  answered  by  'dyed  in  the  wool  "individualists" ' 
but  one  way,  but  we  apprehend  that  their  answer  would  not 
be  approved  in  a  statewide  primary."  This  may  or  may  not  be 
true  as  to  the  state  of  Mississippi.  But  it  suggests  the  thought 
that  a  constant  harping  on  the  "prevailing  morality"  of  the 
people  is  scarcely  consistent  with  the  strenuous  objectiona  in- 
variably raised  to  the  referendum  of  the  liquor  question. 

"Out  op  the  Mouths  op  Babes/'  etc. — ^In  his  learned  but 
at  the  same  time  extremely  entertaining  article  on  "The  Decline 
and  Fall  of  the  Serjeants-at-Law"  in  the  new  number  of  the 
Law  Quarterly  Review,  Mr.  Theobald  Mathew  mentions  in  oon- 
nection  with  the  coif  the  incident  of  a  prisoner  puzzled  as  to 
the  black  patch  on  the  top  of  the  judge's  wig,  inquiring  the 
name  of  the  "sore-'eaded  bloke."  This  is  one  of  the  com- 
paratively few  recorded  opinions,  says  the  Law  Times,  expressed 
by  an  accused  regarding  the  judge  who  is  trying  him.  They 
are  rarely  flattering,  as  may  well  be  imagined.  One  prisoner, 
having  received  a  much  more  lenient  sentence  than  he  expected 
or  deserved,  asked  the  warder,  as  he  was  descending  from  the 
dock,  "if  the  old  devil  was  drunk  or  didn't  know  his  job."  Lord 
Cockbum,  of  the  Scots  Bench,  who  has  recorded  a  multitude 
of  quaint  -and  curious  stories  in  his  Memorials,  Journal,  and 
Circuit  Journeys,  records  having  overheard  a  woman,  who  with 
four  others  had  been  sentenced  to  transportation  for  a  ferocious 
robbery,  remark  of  her  judges  as  she  was  leaving  the  dock, 

"Twa  d d  auld  gray-headed  blackguards!    They  gie  us  plenty 

o'  their  law,  but  deeviHsh  little  joostice!"  But  perhaps  the 
most  amusing  story  in  this  connection  is  that  which  preserves 
the  conversation  between  an  Irish  prisoner  and  the  interpreter. 
Gazing  about  him  when  brought  into  the  dock,  the  prisoner, 
addressing  the  interpreter,  asked  who  "the  ould  woman  wi'  the 
red  bedgown  round  her"  sitting  up  there  was.  To  this  the  in- 
terpreter made  some  reply.  The  judge  hearing,  but  not  under- 
standing, the  conversation,  asked  the  interpreter  what  it  was. 
Not  unnaturally  this  official  was  shy  about  disclosing  the  nature 
of  the  prisoner's  question,  but  under  pressure  he  did  so,  adding 
that  he  had  informed  the  prisoner  that  his  Lordship  was  "the 
ould  bhoy  that's  going  to  hang  ye." 
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THE  TRIAL  OF  THE  EX-KAISER. 

To  the  Editor  of  Law  Notes. 

Sib:  There  seems  so  much  doubt  and  so  many  difficulties 
suggested  as  to  the  trial  of  the  Kaiser  by  some  international 
tribunal,  I  beg  to  suggest  why  not  try  him  for  piracy  t 

The  sinking  of  the  Lusitania,  as  well  as  many  other  similar 
.  crimeS;  constituted  clearly  piracy  on  the  high  seas.  Everyone 
connected  with  the  submarine  that  sank  the  Lusitania  could  be 
tried  for  piracy  in  the  Admiralty  Courts  of  Great  Britain^  against 
whose  flag  the  crime  was  committed.  All  the  statutes  on  piracy 
both  in  this  country  and  abroad  provide  further  that  everyone 
who  '^combines,  confederates,  or  corresponds"  with  a  pirate  is 
guilty  as  an  accessory. 

Can  it  be  doubted  that  Wilhelm,  Von  Tirpitz,  Cappell  and 
all  the  rest  of  the  gang  confederated,  combined  and  corresponded 
with  those  who  committed  this  act  of  piracy?  Not  only  that, 
they  were  the  principals,  and  the  commander  of  the  submarine 
was  purely  an  agent  acting  under  the  authority  of  the  principals, 
directed  and  paid  by  them. 

It  seems  to  me  quite  clear  that  everyone  connected  with  the 
Oerman  Admiralty  can  be  tried  in  the  Admiralty  Courts  of 
Great  Britain  or  America  for  piracy  on  the  high  seas,  and  if 
adjudged  guilty,  hanged  by  the  neck  until  they  are  ''dead,  dead, 
dead." 

Hutchinson,  Kan.  F.  Dumont  Smith. 

DECISIOKS  ON   APPEAL   BY   DIVIDED   COURTS. 

To  the  Editor  of  Law  Notes. 

Sir:  I  agree  absolutely  with  the  views  of  F.  Dumont  Smith 
of  Hutchinson,  Elan.,  expressed  in  a  recent  issue  of  Law  Notes, 
to  the  effect  that  in  cases  involving  contributory  negligence, 
where  the  rule  undoubtedly  is  that  if  men  of  ordinary  intel- 
ligence might  reasonably  differ  upon  the  question  of  the  con- 
tributory negligence  of  the  plaintiff,  the  question  should  be  sub- 
mitted to  the  jury,  that  in  the  event  the  supreme  court,  upon 
appeal,  should  be  divided  upon  the  question,  whether  the  trial 
court  acted  properly  in  submitting  the  question  of  contributory 
negligence  to  the  jury,  or  non-suiting  the  plaintiff,  the  action 
should  be  afiOrmed,  if  this  is  the  only  question  involved  in  the 
case  upon  appeal,  if  the  trial  judge  submitted  the  case  to  the 
jury  and  reversed  it  he  non-suited  the  plaintiff.  A  statute  to 
this  effect  would  obviate  the  necessity  of  the  majority  of  the 
judges  of  the  Supreme  Court  branding  their  fellow  jurists — 
the  dissenting  minority — as  men  not  of  ordinary  intelligence. 

Also  in  passing  upon  the  constitutionality  of  a  statute,  the 
rule  is  universally  recognized  that  unless  the  Judge  can  say  that 
he  is  convinced  beyond  a  reasonable  doubt  that  the  statute  in 
question  is  unconstitutional,  it  should  be  upheld.  In  case  the 
trial  court  should  hold  a  legislative  enactment  unconstitutional, 
and  the  supreme  court  upon  appeal  should  be  divided  upon  the 
question,  the  law  should  provide  that  in  such  a  case  the  trial 
court's  rulings  should  be  reversed. 

I  believe  that  the  law  should  also  provide  that  the  supreme 
court,  either  upon  appeal  or  proceedings  commenced  directly  in 
the  supreme  court,  should  not  have  a  right  to  declare  a  law 
unconstitutional  unless  all  of  the  Justices  of  the  supreme  court 
concur. 

La  Grande,  Ore,  J.  W.  Knowles. 

THE  "lie  bill,"  AKT)  CROPPED  EARS. 

To  the  Editor  of  Law  Notes. 

Sir:  In  your  issue  for  the  present  month  (July/  1919),  yon 
have  an  article  headed  ''The  Founder  of  the  Ananias  Club," 


quoting  an  old  court  record  of  Cumberland  county,  Noirth  Caro- 
lina, from  which  it  appears  that  in  1822  one  William  Jones  had 
an  entry  made  that  ''I  do  hereby  acknowledge  myself  a  Public 
Liar,  and  that  I  have  told  unnecessary  lies  on  Jesse  Northington, 
and  his  family,^  etc  It  may  interest  some  of  your  readers  to 
know  that  a  paper  of  this  character  is  still  in  use  in  some  rural 
communities  of  the  South  and  is  known  as  a  'lie  Bill."  When 
a  man  slanders  his  neighbor,  and  wishes  to  avoid  legal  pro- 
ceedings or  personal  violence  from  the  aggrieved  party,  he  saves 
himself  by  signing  such  a  paper;  but  to  have  signed  a  'lie 
Bill"  is  quite  naturally  considered  a  great  disgrace. 

In  the  North  Carolina  county  in  which  I  live  (Wake)  will  be 
found  some  curious  entries  of  another  nature,  and  a  person 
unacquainted  with  the  criminal  laws  and  customs  of  the  old 
days  might  be  puzzled  to  know  why  they  were  put  on  the  court 
records.  One  of  these  we  find  on  the  records  of  the  Inferior 
Court  of  Pleas  and  Quarter  Sessions  of  Wake  County  for  the 
September  Term,  1771:  "Averington  MeKelroy  came  into  court, 
and  by  the  oath  of  Mr.  Isaac  Hunter  proved  that  he  unluckily 
lost  a  piece  from  the  top  of  his  right  ear  by  Jacob  Odem's  biting 
it  off  in  a  battle."  Ag^in,  on  the  records  of  the  same  tribunal, 
September  Term,  1772,  we  find  it  entered:  "James  Murr  came 
Into  court  and  produced  John  Patterson,  a  witness  to  prove  how 
and  in  what  manner  he  lost  his  ear,  who  made  oath  that  after 
a  battle  between  said  Murr  and  one  Wagstaff  Cannady,  he  (the 
said  Patterson)  found  a  piece  of  his  (Murr's)  ear  on  tiie  ground 
— ^to  wit,  the  right  ear."  On  reading  these  entries  one  might 
naturally  ask  the  cause  of  the  solicitude  of  Mr.  MoKelroy  and  Mr. 
Murr  to  have  a  permanent  record  made  of  the  wounds  they 
had  received  in  "battles"  with  their  neighbors.  The  reason  is 
quite  simple.  In  those  days,  the  punishment  for  perjury,  and 
some  other  crimes,  was  for  the  convicted  party  to  have  his  ears 
cropped  off  by  the  common  hangman.  Hence  when  a  citizen 
lost  his  ears  by  some  other  means  than  the  shears  of  the  hang- 
man, he  went  into  court,  had  witnesses  to  prove  why  he  was 
lacking  in  ears,  got  the  clerk  of  the  court  to  give  him  a  certified 
copy  of  the  entry,  and  this  copy  he  could  carry  with  him,  if 
away  from  home,  to  show  that  he  was  not  a  convicted  perjurer. 

Raleigh,  N.  C.  Marshall  DeLancby  Haywood. 

"prohibition  and  bolshevigoc." 
To  the  Editor  of  Law  Notes. 

Sir:  In  Law  Notes  of  August,  1919,  appears  an  editorial 
on  "Prohibition  and  Bolshevism,"  in  which  the  writer  defines 
civil  liberty  to  be  the  right  of  every  man  to  do  as  he  pleases 
except  so  far  as  his  acts  interfere  with  the  like  liberty  of  oUiers, 
and  sets  out  in  opposition  to  this  definition  the  theory  that  any 
person  or  class  of  persons  who  may  seize  the  power  so  to  do 
may  rightfully  impose  on  their  fellows  such  restrictions  as  whim 
or  self-interest  may  dictate.  He  then  refers  to  a  '*rule  by  the 
Kaiser  and  his  junkers,"  etc.,  etc.,  and  speaks  of  a  "distinction 
in  principle,"  but  is  not  a  "distinction  in  degree"  nearer  the 
facts?  As  the  writer  knows,  civilization  is  founded  on  each 
member  of  society  giving  up  some  part  or  portion  of  his  civil 
liberty,  and  society  has  progressed  very  rapidly  of  late  years 
in  restrictions  which  touch  each  member  and  interfere  with  his 
doing  as  he  pleases,  and  the  reason  is  that  the  things  prohibited 
affect  the  enjoyment  of  liberty  of  others. 

I  would  be  pleased  to  know  what  the  writer  has  to  say  about 
the  seizing  by  the  Qt)vemra«ot  of  hoarded  food  and  the  arrest- 
ing of  merchants  for  selling  at  prices  which  the  public  term 
"profiteering."  If  prohibition  is  "rule  by  the  Pharisaical  pro- 
hibitionists," what  kind  of  a  rule  is  the  Anti-Profiteering  Crusade, 
and  what  kind  of  a  rule  is  it  to  prohibit  a  child  from  going 
to  school  unless  he  has  been  vaccinated,  and  what  kind  of  a 
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rale  is  it  that  says  that  I  cannot  erect  on  my  lot  in  a  city  a 
frame  building,  or  that  I  cannot  maintain  a  slaughter  house  or 
a  soap-making  plant  in  a  built  up  community  f 

To  me  these  are  degrees  of  giving  up  of  civil  liberty,  and  the 
question  is  how  far  will  society,  in  order  to  protect  certain  of 
its  rights,  be  willing  to  give  up  certain  other  rights.  The  topic 
is  one  of  growing  importance  because  we  are  traveling  pretty 
fast  at  present,  and  the  end  no  one  can  see,  and  consequently 
seasonable  and  temperate  discussions  are  to  be  desired. 

Chester,  Pa.  A.  A.  Cochban. 

BIOHT  or  PBOSSCUTION  TO  APPEAL  IK  CBIIONAL  CASE. 

To  the  Editor  of  Law  Notes. 

Sib:  I  have  just  read  with  a  great  deal  of  interest  your 
editorial  on  the  right  of  appeal  on  the  part  of  the  prosecu- 
tion in  a  eriminal  case.  The  undersigned  has  had  experience 
both  in  the  prosecution  of  criminal  cases  and  in  the  defense 
and  also  as  trial  judge  in  such  cases.  While  there  is  great 
force  in  what  you  say  as  a  matter  of  abstract  right,  yet  as 
a  matter  of  public  policy  the  following  suggestions  present 
themselves  on  the  other  side: 

1.  The  eriminal  law  is  simple  and  easily  understood  and  there 
are  very  few  cases  of  reversible  error  on  the  part  of  tlje  trial 
court  To  allow  appeals  on  the  part  of  the  state  would  add 
very  much  to  the  burdens  of  our  already  overworked  Appellate 
Courts.    It  would  necessitate  a  new  set  of  judges. 

2.  The  extra  cost  of  these  appeals  and  retrials  would  add 
to  the  already  heavy  burden  of  the  taxpayers. 

3.  It  is  very  likely  that  where  an  acquittal  had  been  once 
registered,  the  second  jury  would  merely  follow  in  the  track  of 
the  first  jury. 

4.  The  extra  time  taken  up  in  retrials  would  make  it  less 
possible  to  reach  other  cases  not  yet  up  for  trial. 

5.  In  many  cases,  men  who  are  persecuted  by  strong  interests 
could  never  reach  the  end.  It  would  give  unscrupulous  men  who 
had  it  in  for  some  poor  devil  a  leverage  too  great  to  be  allowed. 

6.  The  State— the  real  party  at  interest— selects  the  judge, 
the  prosecuting  attorney,  all  the  officials,  makes  the  law  under 
which  a  man  is  to  be  tried,  has  the  last  speech  to  the  jury 
and  in  fact  regulates  all  the  proceedings,  and  with  all  this  pow- 
erful machinery,  if  a  jury  fails  to  convict  that  ought  to  end  it. 
In  our  state,  all  twelve  must  agree  to  a  verdict  of  Not  Guilty. 

7.  Long  usage  and  custom  have  proven  the  advantage  of  the 
present  system,  and  all  things  considered,  the  present  system 
of  not  allowing  appeals  is  in  my  judgment  the  best  as  a  matter 
of  public  policy  and  practice.  The  Bench  and  Bar  in  our  state 
favor  the  present  rule. 

I  may  add  that  I  enjoy  what*  you  say  and  usually  agree  with 
you,  but  these  suggestions  arise  in  my  mind  on  the  above  ques- 
tion and  I  send  them  to  you  for  what  they  are  worth.  Of 
course  I  am  not  presumptuous  enough  to  put  my  opinion  up 
against  yours. 

Saluda,  S.  C.  C.  J.  Ramagb. 

OOKCUBBENT   "POWER'*   OB  "JURISDICTION.'' 

To  the  Editor  of  Law  Notes. 

Sib:  Mr.  Wayne  B.  Wheeler,  the  general  counsel  for  the 
Anti-Saloon  League,  in  an  article  appearing  in  the  September 
issue  of  Law  Notes^  takes  exception  to  the  conclusions  reached 
by  the  writer  in  an  article  in  the  August  issue  discussing  the 
Concurrent  jurisdiction  of  Congress  and  the  states  to  enact  laws 
{or  the  enforcement  of  the  18th  amendment.  His  criticism  is 
based  on  a  quotation  from  the  amendment  wherein  the  term 
*^concurreiit  jurisdiction''  is  used  instead  of  "concurrent  power." 
The  writer  admits  the  error  in  the  quotation  but  must  take  issue 
with  Ur.  Wheeler's  statement  as  to  its  effect,  which  in  his  seal 


as  an  advocate  he  sadly  misinterprets.  He  says  that  "concur- 
rent power"  and  "concurrent  jurisdiction"  do  not  mean  the  same 
thing,  and  therefore  the  article  discussing  the  meaning  of  the 
term  concurrent  jurisdiction  with  reference  to  the  construction 
of  the  2d  section  of  the  18th  amendment  is  not  in  poi^t.  Is  it 
conceivable  that  Congress  and  the  states  have  been  given  the 
"power"  to  enact  laws  to  enforce  the  18th  amendment  and  yet 
have  not  the  "jurisdiction"  to  do  so  f  or  to  reverse  the  proposi- 
tion, can  a  legislative  body  be  given  the  "jurisdiction"  to  enact 
laws  and  yet  not  have  the  "power"  to  do  so  f  His  statement 
that  "concurrent  power"  and  "concurrent  jurisdiction"  do  not 
mean  the  same  thing  is  dependent  for  support  solely  on  hi^  bare 
assertion  of  the  fact.  He  cites  no  authorities  to  sustain  it,  for 
the  very  good  reason  that  there  are  none.  On  the  other  hand 
there  is  authority  of  the  highest  degree  to  sustain  the  contention 
that  "concurrent  jurisdiction"  and  "concurrent  power"  are  in 
effect  one  and  the  same.  No  less  an  authority  than  Chief  Jus- 
tice Marshall  used  the  terms  "jurisdiction"  and  "power"  as 
synonymous.  See  Postmaster  Qeneral  v.  Early,  12  Wheat.  136, 
148,  wherein  the  chief  justice  in  construing  a  statute  conferring 
"concurrent  jurisdiction"  said:  "The  phrase  may  imply  that 
power  was  previously  given  to  that  other;  but  if  in  fact  it 
had  not  been  given  the  words  are  capable  of  imparting  it"  The 
Supreme  Court  of  Wisconsin  says:  "Jurisdiction,  in  its  strict 
sense,  means  power,  as  distinguished  from  mere  judicial  rules 
as  to  when  it  may  be  exercised."  State  t?.  Houser,  122  Wis. 
534,  100  N.  W.  964,  968.  A  similar  definition  is  given  by  the 
Kentucky  court  in  Meyer  v.  Wedding,  107  Ky.  685,  60  S.  W. 
20,  wherein  it  was  said :  "Jurisdiction  is  the  sovereign  authority 
to  make,  decide  on,  and  execute  laws."  And  the  United  States 
Supreme  Court,  followed  by  a  host  of  judges  in  the  lower 
federal  courts,  has  said  that  "jurisdiction"  when  applied  to  courts 
means  "the  power  to  hear  and  determine."  Rhode  Island  v. 
Massachusetts,  12  Pet  718;  McNitt  v.  Turner,  16  WalL  336; 
Davis  V.  Cleveland,  etc.,  R.  Co.,  217  U.  S.  157;  Rexford  v. 
Brunswick-Balke  CoUender  Co.,  181  Fed.  462,  470, 104  C.  C.  A. 
210.  The  foregoing  definitions  present  the  view  of  the  judi- 
ciary. Now  what  say  the  experts  among  the  laity  on  the 
subject!  The  Standard  Dictionary  defines  "jurisdiction"  as 
the  "lawful  power  or  right  to  exercise  oflScial  authority,  whether 
executive,  legislative  or  judicial."  Webster  says  thi^  "juris- 
diction" is  the  "authority  of  a  sovereign  power  to  govern  or 
legislate;  right  to  make  or  enforce  laws";  also,  "jurisdiction  and 
authority  are  often  interchangeable."  The  Century  Dictionary 
defines  "jurisdiction"  as  "the  right  of  making  and  enforcing 
laws." 

Mr.  Wheeler  says  that  power  is  simply  the  right,  ability  or 
authority  to  do  something.  With  this  definition  no  one  will 
quarreL  He  does  not  attempt  to  define  jurisdiction,  though 
he  asserts  that  "concurrent  power"  and  "concurrent  jurisdiction" 
do  not  mean  the  same  thing.  The  judiciary  and  the  lexicog- 
raphers say  that  "jurisdiction"  means  the  right,  power,  or 
authority  to  make  and  enforce  laws.  So  there  you  are.  "You 
pays  your  money  and  you  takes  your  choice."  As  a  matter 
of  fact  would  it  have  made  any  difference  if  Congress  had  used 
any  one  of  the  words^  "right,"  "power,"  "authority,"  or  "juris- 
diction"! The  meaning  sought  to  be  conveyed  was  that  of 
authority  legally  conferred,  and  the  use  of  any  one  of  those 
words  would  have  had  the  same  effect.  It  were  idle  to  pursue 
this  phase  of  the  subject  farther,  or  discuss  it  at  all  except  for 
the  striking  example  it  presents  of  the  slender  reeds  to  which 
the  attorney  is  sometimes  forced  to  cling  in  his  efforts  to  sustain 
his  client's  cause.  And  while  due  allowance  is  to  be  made  be- 
cause of  the  position  he  occupies,  a  statement  so  contrary  to 
accepted  authority  cannot  be  allowed  to  pass  unchallenged. 
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WMle  Mr.  Wheeler  is  conveniently  blind  to  the  similarity 
in  the  meaning  of  the  words  "jurisdiction"  and  "power,"  he 
seems  to  find  no  difficulty  in  viewing  the  terms  "equal  power" 
and  "superior  power"  as  synonymous.  We  agree  with  his 
definition  of  "concurrent  power"  as  used  in  the  18th  amendment. 
He  says  it  "simply  means  equal  power  or  authority  on  the  part 
of  the  state  and  federal  governments."  In  the  exercise  of  this 
equal  power,  however,  he  contends  that  the  states  must  give 
way  to  the  superior  power  of  Congress.  This  line  of  argument 
is  confusing  to  say  the  least.  If  Congress  and  the  states  have 
equal  power  under  the  terms  of  the  Constitution,  by  what 
authority  does  Congress  exercise  a  superior  power  f  He  takes 
the  position,  that  whenever  Congress  legislates  concerning  a 
matter  within  its  jurisdiction,  or  perhaps  I  had  better  say  within 
its  power,  state  laws  must  give  way  although  they  were  enacted 
under  a  specific  constitutional  provision  giving  them  equal 
power  with  Congress  over  the  subject  matter.  To  sustain  his 
contention  he  quotes  the  recent  case  of  United  States  v.  Hill,  39 
S.  Ct.  Rep.  143,  as  follows :  "When  Congress  exerts  its'  authority 
in  a  matter  within  its  control,  state  laws  must  give  way  in 
view  of  the  regulation  of  the  subject  matter  by  the  superior 
power  conferred  by  the  Constitution."  In  that  case  Congress 
was  exercising  its  "superior"  power  over  interstate  commerce, 
conferred  by  the  Constitution.  In  the  case  of  the  18th  amend- 
ment it  is  exercising  an  "equal"  power  conferred  by  the  Con- 
stitution on  it  and  the  states.  Under  its  superior  power  it 
may  assume  exclusive  control  of  the  subject  matter,  but  under 
the  terms  of  the  18th  amendment  equal  power  is  reserved  to  the 
states,  and  Congress  cannot  assume  exclusive  control,  for  its 
power  is  equal  and  not  superior  to  that  of  the  states.  Mr. 
Wheeler  conveniently  ignores  the  distinction  between  superior 
and  equal  and  contends  that  when  Congress  exercises  a  power 
shared  equally  with  the  states,  the  state  laws  are  superseded  if 
in  conflict  therewith,  because  the  Supreme  Court  has  said  that 
when  Congress  exercises  a  superior  power  state  laws  must  give 
way. 

His  attitude  toward  words  and  their  meanings  seems  to  be  a 
negative  one.  He  tells  us  what  they  do  not  mean  but  fails  to 
tell  us  what  they  do  mean.  His  statement  that  "concurrent"  does 
not  mean  "joint,"  like  his  statement  that  "power"  and  "juris- 
diction" do  not  mean  the  same  thing,  lacks  authority,  aside  from 
his  own  assertion,  to  support  it.  However,  there  is  authority 
on  the  subject,  but  unfortunately  for  his  contention  it  is 
diametrically  opposed  to  his  views.  The  same  noted  jurist  who 
found  no  difficulty  in  using  the  words  "power"  and  "jurisdic- 
tion" as  synonymous  terms,  has  said :  "For  one  body  to  do  a 
thing  concurrently  with  another,  is  to  act  in  conjunction  with 
tliat  other;  it  is  equivalent  to  saying,  the  one  may  act  together 
with  the  other.  The  phrase  may  imply  that  power  was  previ- 
ously given  to  that  other;  but  if,  in  fact,  it  had  not  been  given, 
the  words  are  capable  of  imparting  it."  Postmaster-General 
V,  Early,  12  Wheat.  (U.  S.)  136.  It  would  seem  that  this 
definition  from  such  a  source  would  satisfy  the  most  captious, 
but  for  the  benefit  of  those  who  must  be  convinced  against  their 
will,  reference  is  made  to  the  following  later  cases :  In  re  Mattson, 
69  Fed.  535;  Ex  p.  Desjeiro,  152  Fed.  1004;  Oregon  v.  Neilson, 
212  U.  S.  315. 
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German  Opera. 

TsxLE,  in  the  legal  discnasion  which  is  at  the  time  of 
writing  in  progress  in  New.  York  as  to  the  validity 
of  the  prohibition  by  a  Mayor  of  the  rendition  of  opera 
in  the  German  languid  the  prohibition  is  justified  by 
its  advocates  on  the  ground  that  a  state  of  war  still  exists, 
it  may  be  justified  on  a  ground  equally  applicable  in 
time  of  peace,  viz.,  that  such  a  performance  is  an  act 
proximately  tending  to  produce  conflict  and  public  dis- 
order. Thus  in  Com,  v.  Karvtmen,  219  Mass.  80,  Ann. 
Cas.  1916D  846,  the  court  sustained  a  statute  forbidding 
the  carrying  of  a  red  flag  in  any  parade.  Per  se  a  red 
flag  is  as  innocent  as  a  white,  green  or  pink  one.  But 
that  flag  has  acquired  such  a  significance  in  the  popular 
mind  that,  as  the  court  said,  the  legislature  could  right- 
fully decide  that  '*its  carrying  in  parades  would  be 
likely  to  provoke  turbulence."  In  People  v.  Burmwn,  154 
Mich.  150,  the  (towrt  went  yet  further  and  held  that  the 
carrying  of  a  red  flag  in  public  amounted  to  disorderly 
conduct,  saying:  **The  question  here  is  not  whether  the 
defendants  have  in  general  a  right  to  parade  with  a 
red  flag.  It  is  this:  Had  they  such  a  right  when  they 
knew  that  the  natural  and  inevitable  consequence  was  to 
create  riot  and  disorder?  Defendants  knew  this  red  flag 
was  hated  by  those  to  whom  it  was  displayed,  beoaiuse  it 
was  believed  to  represent  sentiments  detestable  to  eveiy 
lover  of  our  form  of  government.  They  knew  that  it 
would  excite  fears  and  apprehension,  and  that  by  display- 
ing it  they  would  provoke  violence  and  disorder.  Their 
right  to  display  a  red  flag  was  subordinate  to  the  right 
o{  the  public.  They  had  no  right  to  display  it  when 
the  natural  and  inevitable  consequence  was  to  destroy  the 
public  peace  and  tranquillity.     It  is  idle  to  say  that  the 


public  peace  and  tranquillity  was  disturbed  by  the  noise 
and  violence,  not  of  defendants,  but  of  those  whose  senti- 
ments they  offended.  When  defendants  deliberately  and 
knowingly  offended  that  sentiment,  they  were  responsible 
for  the  coiuaequences  which  followed,  and  which  they  kaew 
would  foUow.^^  In  like  manner  the  fact  tiiat  opera  in 
German  may  be  of  itself  as  innocent  aa  opera  in  Chinese 
is  quijte  beside  the  question*  The  German  tongue  is  now 
and  fpr  many  years  to  oome  will  be  aasociated  with  all 
that  is  vile  and  bestial.  To  eveiry  Amerioan  there  sounds 
above  the  strains  of  Gbrman  music  the  wail  of  the  drown- 
ing paasengers  on  the  lAmtama,  the  shrieks  of  the  rav- 
ished women  and  murdered  babes  of  BelgioncL  A  man 
who  oan  hear  it  without  being  moved  to  rage  is  unfit  to 
live  on  American  soil.  And  quite  apart  f  rcnn  the  emo- 
tional aspect,  there  is  another  consideration  which  de- 
mands and  justifies  the  permanent  prohibitum  of  German 
opera.  The  pr^ervation  of  the  German  language  and 
German  institutions  in  other  lands  has  been  shown  to  be 
the  prime  factor  in  the  evil  .policy  which  the  Hun  has  so 
studiously  pursued  for  years — a  policy  which  is  directly 
and  perpetually  at  war  with  our  efforts  toward  Ameri- 
caipzation.  For  that  reason  the  language  should  be  barred 
from  the  stage,  the  public  prints,  and  the  public  schools 
and  collies.  The  Hun  has  not  :£ailed  of  course  to  pro- 
vide a  deal  of  high  sounding  talk  about  the  '^universdity 
of  art."  Granting  that  German  music  is  art,  the  German 
language  is  not.  If  German  opera  will  not  stand  transla- 
tion into  the  English  language,  that  opera  is  proved  thereby 
to  contain  nothing  of  universality.  Yet  again,  art  and 
literature  are  supposed  to  have  an  influence  in  the  forma- 
tion of  human  character.  If  German  art  and  literature 
have  had  such  an  influence,  we  know  them  by  their  fruits 
and  should  exclude  them  as  we  exclude  obscenity.  To 
the  f  oreig^n  propagandist,  whether  he  be  Bolshevist  or  Ger- 
man opera  singer,  America  should  have  but  one  answer: 
''If  you  don't  like  the  language,  the  government,  the  art, 
the  institutions  of  this  country,  go  back  to  your  own.  If 
I  you  have  no  country  go  to — ^Berlin." 

DisabUity  ol  the  President. 

* 

THE  Constitution  of  the  United  State^  (Art.  II,  §  1) 
provides  that  "in  case  of  the  removal  of  the  Presi- 
dent from  office,  or  of  his  death,  resignation  or  inability 
to  discharge  the  powers  and  duties  of  the  said  office,  the 
same  shall  devolve  on  the  Vice-President."  It  is  some- 
what remarkable  that  no  judicial  decision  has  ever  been 
demanded  by  the  clause  relating  to  the  inability  of  the 
President  to  discharge  the  duties  of  his  office.  The  clause 
is  ambiguous  in  several  particulars.  Obviously  it  does  not 
ordinarily  include  a  disability  of  a  few  hours.  Yet  an 
emergency  might  be  imagined  in  which  a  very  brief 
inability  of  Ae  President  to  act  would  warrant  action 
by  the  Vice-President.  Perhaps  the  most  sensible  inter- 
pretation would  be  that  a  Presidential  inability  to  act 
does  not  warrant  the  assumption  of  power  by  the  Vice- 
President  if  the  matter  can  be  deferred  without  injury 
to  the  public  interest,  but  the  application  of  that  rule  is 
not  free  from  difficulty.  Again,  must  the  inability  to  act 
be  absolute  or  may  it  consist  in  such  a  condition  of  health 
that  the  President  cannot  without  danger  to  himself  give 
his  attention  to  public  business  ?  Does  absence  from  the 
United  States  constitute  inability  to  act  as  President,  and 
if  so  is  the  rule  absolute  or  does  it  depend  on  the  possi- 
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bilily  of  easy  commtmication  with  the  seat  of  government  ? 
Yet  more  difficult  is  the  question  who  is  to  pass  on  the 
existence  of  a  condition  warranting  the  Vice-President  in 
.taking  over  the  chief  magistracy  and  on  the  termination 
;of  that  condition.  Probably  the  decision  in  the  first  in- 
stance belongs  to  the  Vice-President,  on  the  theory  that, 
tsince  the  duty  of  acting  under  certain  conditions  of  fact 
p  imposed  on  him,  his  official  discretion  extends  to  the 
letermination  whether  the  conditions  calling  for  action 
present  But  that  theory  does  not  preclude  the  pos- 
sibility of  an  unseemly  conflict  with  a  President,  return- 
ing to  deny  that  he  had  ever  been  unable  to  act.  A  read- 
ing of  the  opinions  in  Henry  v.  State,  10  Okla.  Grim.  869, 
will  show  the  possibilities  of  acrimonious  dispute  which 
inhere  in  the  situation. 

An  Amendment  Needed* 

THs  questions  suggested  in  the  preceding  paragraph  are 
of  more  or  less  frequent  recurrence.  Three  Presi- 
dents have  languished  for  a  considerable  time  before  suc- 
cumbing to  an  assa^in's  bullet.  The  past  year  has  seen 
the  President  twice  absent  from  the  CTnited  States  for 
protracted  periods,  and  he  has  but  recently  been  ill  and 
debarred  by  his  physician's  orders  if  not  by  his  own  con- 
dition from  attending  to  the  duties  of  his  office.  Prob- 
ably no  man  will  ever  hold  the  office  of  Vice-President 
who  has  not  tact  and  good  sense  sufficient  to  avoid  the 
unseemly  contests  which  have  taken  place  over  lesser 
offices,  but  the  question  goes  somewhat  deeper.  A  condi- 
tion may  well  exist  where  the  public  interest  sorely  re- 
quires executive  action,  yet  the  Vice-President  will  be 
•  deterred  by  considerations  of  good  taste  from  taking  the 
;  step  which  his  judgment  dictates.  It  is  not  fair  to  the 
official  or  to  the  country  that  such  a  situation  should 
arise.  The  Constitution  should  be  so  amended  as  to  pre- 
scribe precisely  when  the  Vice-President  shall  assume  the 
functions  of  Chief  Executive  and  how  the  existence  of 
the  duty  so  to  do  shall  be  determined.  The  formulation 
of  a  d^nite  rule  will  be  a  matter  of  some  difficulty,  but 
it  is  just  as  easy  to  formulate  it  beforehand  as  after  the 
emergency  has  arisen.  The  same  considerations  support  a 
provision  that  in  case  the  President  leaves  the  United 
States  his  poweA  shall  automatically  devolve  on  the  Vice- 
President.  It  may  be  necessary,  advisable  or  convenient 
for  the  incumbent  of  the  Presidency  to  go  abroad.  That 
may  perhaps  be  left  to  his  discretion.  But  the  duties  of 
the  Presidency  are  so  complex  and  exacting  that  it  is 
impossible  that  the  public  interest  should  not  suffer  in 
his  absence.  The  expedient  of  delegating  powers  to  be 
exercised  in  subordination  to  the  absentee,  to  which  a 
business  executive  would  naturally  resort,  is  out  of  the 
question,  for  Presidential  powers  cannot  be  exercised  in 
that  manner.  The  question  is  a  practical  one,  not  to  be 
clouded  by  fine  scholastic  theories  as  to  the  exercise  of 
sovereignty.  The  President  of  the  United  States  is  the 
head  of  the  largest  business  in  the  world.  When  he  is 
absent  from  his  office  because  of  illness,  or  for  reasons  of 
^business  or  pleasure,  measures  should  be  taken  for  the 
management  of  the  business,  as  prompt  and  adequate  as 
those  employed  in  other  business  establishments. 

The  Spirit  of  Lawlessness. 

How  far  has  the  exercise  of  the  judicial  power  to 
nullify    legislation    contributed    to    the   prevailing 
spirit  of  disregard  of  law?    It  was  said  (and  in  a  spirit 


of  eulogy)  of  Mr.  Justice  Miller  of  the  United  States 
Supreme  Court  that  he  regarded  a  state  statute  with  no 
more  deference  than  the  by-law  of  a  corporation,  and  the 
epigram  but  little  exaggerates  the  attitude  of  that  school 
which  advocates  the  rigid  application  of  constitutional 
limitations.  Whatever  may  be  the  merits  of  that  view- 
point in  the  abstract,  ill  actual  practice  the  public  absorbs 
its  contempt  for  legislation  much  more  rapidly  than  its 
reverence  for  the  Ocbstitution.  When  a  law  generally 
deemed  to  be  salutary  is  invalidated  by  a  judicial  decree, 
the  lawyer  or  publicist  may  see  merely  the  working  out 
of  a  wholesome  intern  of  checks  and  balances,  and  count 
the  temporary  loss  well  repaid  by  the  vindication  of  a 
principle  of  permanent  valua  But  the  "man  in  the 
street"  does  not  react  to  the  decision  in  just  that  way. 
He  may  avoid  the  folly  of  attributing  the  decision  to  cor- 
ruption or  judicial  favoritism,  but  he  cannot  escape  the 
steady  growth  of  a  feeling  that  an  act  of  the  legislature 
is  a  thii^  of  little  importance,  which  will  make  it  easy  for 
him  to  ignore  or  evade  some  law  which  bears  inconven- 
iently on  hiuL  Between  the  evasion  of  a  law  and  a  direct 
attadc  on  its  constitutionalily  there  is  a  distinction  obvi- 
ous enough  to  a  lawyer  but  by  no  means  so  plain  to  a 
layman,  particularly  if  his  own  interest  is  involved.  The 
daily  press  serves  more  and  more  to  present  the  facts  as  to 
l^slative  and  judicial  acts  to  a  public  which  is  without 
the  training  necessary  to  imderstand  them.  It  is  im- 
possible to  take  a  step  backward,  to  revert  to  the  idea  of 
the  divine  right  of  rulers  and  the  meek  popular  acceptance 
of  their  edicts.  The  other  extreme  of  individual  self- 
determination  is  already  bearing  fruit  in  the  spirit  of 
Bolshevism.  The  public  at  the  present  time  knows  too 
much  to  be  docile  and  too  little  to  be  intelligently  law 
abiding.  Out  of  that  situation  grows  naturally  the  spirit 
of  lawlessness  and  the  cure  must  go  as  deep  as  the  cause. 
"Can  we  expect  that  free  men  wiU  take  an  attitude  of 
reverence  towards  the  law  which  they  know  to  be  no  matter 
of  divine  inspiration,  but  only  the  resultant  of  contend- 
ing social  forces  in  which  very  possibly  their  own  opin- 
ions and  desires  have  been  overborne  and  supplanted  by 
the  wishes  of  others  ?  That  depends,  I  take  it,  upon  the 
ability  of  men  to  adequately  cojiceive  the  meaning  and 
value  of  free  government.''  (Mr.  Justice  Stafford  before 
Colorado  Bar  Association.)  No  instruction  worthy  of  the 
name  is  given  in  our  common  schools  on  American  in- 
stitutions and  govemihent  A  few  emotional  exercises 
of  the  flag-waving  and  poem-reciting  order  represent  the 
average  course  on  a  subject  much  more  important  to  the 
average  child  than  geography  or  grammar.  An  intelli- 
gently designed  course  on  civil  government,  given  a  full 
period  daily  for  at  least  five  of  the  eight  years  of  the 
average  grade  school  course,  and  followed  by  a  more  ad- 
vanced high  school  course,  would  give  us  a  citizenry  quite 
impervious  to  any  attempt  to  overthrow  our  national 
institutions. 

The  Defense  of  the  Kaiser. 

AsuBscBiBEB  whoso  letter  is  published  in  this  issue 
presents  an  argument  of  some  cogency  against  the 
contention  recently  made  in  Law  Notes  that  it  would 
be  unworthy  of  the  traditions  of  the  bar  for  an  American 
lawyer  to  accept  employment  to  assist  in  the  defense  of 
William  HohenzoUem.  It  is  true  that  since  a  trial  is 
to  be  accorded  to  this  arch  criminal  it  should  be  in  every 
respect  a  fair  trial.    The  requirements  of  scrupulous  jus- 
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tice  may  well  be  deemed  to  be  the  equivalent  of  the  pro- 
vision in  our  Constitution  that  every  accused  person  shall 
have  the  assistance  of  counsel  for  his  defense.  But  even 
in  the  realm  of  domestic  crime  there  are  cases  where  no 
reputable  counsel  will  defend  voluntarily.  Such  a  case, 
for  example,  was  that  of  Czolgoaz,  who  was  defended  by 
•counsel  appointed  by  the  court.  The  appointment,  fixing 
an  imperative  duty  on  these  gentlemen,  freed  them  from 
the  odium  which  would  otherwise  have  attached  to  the 
service.  In  like  manner  during  the  German  occupation 
of  Brussels,  a  German  firm  sued  in  the  Belgian  courts 
could  find  no  lawyer  willing  to  represent  it  and  appealed 
to  the  Batonnier  who  as  head  of  "POrdre  des  Avocats" 
assigned  counsel  for  the  defense.  It  is  hard  to  see  why 
the  assistance  of  American  counsel  should  be  deemed 
essential  to  a  fair  trial  of  this  case.  The  employment 
of  counsel  solely  because  of  their  political  or  rdigious 
agreement  with  the  judge,  thou^  not  unknown,  is  not 
highly  r^arded,  and  the  introduction  of  American  lawyers 
in  the  trial  of  the  late  £aiser  would  be  open  to  suspicion 
of  a  like  motive.  But  if  it  is  deemed  desirable  that  Ameri- 
can lawyers  should  participate  in  the  defense  they  shoxdd 
be  designated  by  the  International  Commission  and  paid 
from  the  public  treasury,  that  it  may  never  be  said  in 
reproach  of  the  American  bar  that  one  of  its  members 
served  as  a  mercenary  under  the  black  fiag  of  Hohen- 
EoUem. 

Professional  Self-Qovernment. 

THE  American  lawyer  must  feel  some  abatement  of 
pride  in  his  professional  status  when  he  reads  that 
when  the  appointment  of  a  defender  of  a  German  interest 
in  Belgium  was  desired  the  application  was  made  not  to 
a  judge  but  to  the  chosen  representative  of  a  self-govern- 
ing bar.  The  status  of  the  Belgian  bar  was  stated  by 
its  Batonnier  in  a  communication  to  the  German  authori- 
ties, ^  quoted  in  the  recent  work  of  Mr.  Brand  Whitlock, 
as  follows:  "The  bar  is  not  an  administrative  body.  It 
is  an  autonomous  and  a  free  organization.  Placed  by 
law  at  the  side  of  the  magistracy  to  accomplish  with  it 
the  joint  task  of  justice,  protected  by  its  secular  tradi- 
tions, it  knows  neither  the  guardianship  nor  the  control 
of  any  political  power.  It  receives  orders  or  injunctions 
from  no  one.  It  exercises  this  liberty  without  restraint, 
not  in  the  interest  of  its  members  but  in  the  interest  of 
its  mission.  It  has  developed  in  its  heart  more  discipline 
than  pride;  it  has  created  a  code  of  severe  rules  of  honor 
and  of  conduct  which  only  the  chosen  can  endura"  In 
this  free  and  progressive  land  these  proud  words  cannot 
be  repeated  by  the  lawyer.  He  is  placed  not  beside  but 
in  subordination  to  a  magistracy  above  whose  personnel 
he  ofttimes  towers  in  mental  and  moral  stature.  His 
qualifications,  admission  and  discipline  are  prescribed  by 
political  power.  The  fact  that  there  is  a  lower  fringe  of 
the  bar  whose  conduct  sometimes  brings  the  entire  pro- 
fession into  disrepute  is  due  in  no  small  part  to  this 
fact  There  is  a  deal  of  truth  in  the  aphorism  that  the 
best  way  to  keep  a  man  out  of  the  mud  is  to  blacken  his 
boots. 

Jury  Trial  in  Civil  Cases. 

MB,  Pbboy  Weeweb,  writing  in  "The  Public"  for  Sep- 
tember, 1919,  criticises  the  jury  system  as  applied 
in  eivil  actions,  maintaining  at  some  length  that  the 


average  jury  pays  little  attention  to  the  instructions  and 
"will  ordinarily  decide  a  civil  case  according  to  the  law 
as  they  conceive  the  law  ought  to  be  unless  tibeir  feelings 
are  too  much  aroused  in  favor  of  the  underdog  in  the 
fight  to  consider  the  law  at  all  in  their  decision  of  the 
casa'^  Professional  opinion  is  far  from  being  in  accord 
as  to  this  proposition.  An  experienced  trial  lawyer  re- 
cently wrote :  "Now  in  regard  to  juries :  My  understand- 
ing is  that  juries,  some  way  or  other,  hit  it  off  accurately 
pretty  nearly  every  time.  Judges  whom  I  have  spoken 
to  on  the  subject  tell  me  that  nearly  all  juries  decide 
correctly.  How  they  do  it  nobody  knows.  It  seems 
strange  that  men  like  carpenters,  mechanics,  and  men  like 
that  should  decide  complicated  cases  correctly,  but  they 
tell  me  that,  as  a  general  rule,  they  do  do  it"  (Henry 
Wollman  in  "Bench  and  Bar,"  May,  1918.)  But  accept- 
ing Mr.  Werner's  contention  as  embodying  a  considerable 
measure  of  truth,  is  there  not  room  for  a  contention  of 
considerable  force  that  therein  lies  the  greatest  value  of 
the  jury  system?  Law  by  reason  of  its  generality  must 
in  some  instances  result  in  injustica  Law  must,  however, 
be  general  and  certain,  and  provision  for  exceptional  cases 
cannot  ordinarily  be  inserted  therein.  In  this  situation 
does  not  the  jury  system  provide  the  very  corrective  that 
is  necessary,  furnishing  a  kind  of  "shock  absorber^'  be- 
tween inflexible  law  and  ever  varying  equities?  More- 
over, law  is  conservative  and  its  progress  though  sure  is 
slow.  After  the  injustice  of  an  existing  system  is  recog- 
nized, considerable  time  usually  elapses  before  reform  is 
put  into  effect.  In  such  a  situation  is  not  the  action  of 
juries  often  a  forerunner  of  reform,  doing  justice  while 
the  legislators  wrangle?  For  instance,  the  workmen's 
compensation  laws  are  generally  recognized  to-day  as 
representing  a  just  principle.  Before  tihey  were  passed, 
that  same  justice  was  done  for  years  by  jurors  who  de- 
cided personal  injury  cases  in  favor  of  tiie  plaintiff  in 
the  teeth  of  the  instructions.  The  heart  of  man  has  al- 
ways been  wiser  than  his  head.  The  heart  desires  justice 
and  fair  play,  and  the  progress  of  law  is  marked  by  the 
extent  to  which  that  desire  has  broken  through  and  re- 
molded the  subtle  intricacies  of  form  and  system  in  which 
the  intellect  delights.  Granted  a  perfect  law,  and  its 
inflexible  administration  would  be  most  desirable.  But 
while  it  remains  imperfect,  it  is  sometimes  a  saving  grace 
and  not  a  defect  that  it  is  not  applied  where  its  applica- 
tion would  shock  the  conscience  of  common  men. 

Arbitration  as  a  Substitute. 

IN  the  article  referred  to  Mr.  Werner  confines  himself 
to  criticism  and  suggests  no  substituta  But  in  the 
"Central  Law  Journal"  of  Oct.  10,  1919,  he  sets  forth 
his  constructive  program,  which  is  voluntary  private 
arbitration,  to  be  effectuated  by  a  judgment  entered  on 
the  award.  The  arbitrations,  he  contends,  "should  be 
professionalized  by  selecting  lawyers  as  statutory  arbi- 
trators and  adding,  if  the  parties  so  desire,  one  or  more 
expert  laymen."  Voluntary  arbitration  before  expert 
arbitrators  is  undoubtedly  the  ideal  method  of  determining 
some  questions.  It  is  cheaper  than  litigation,  less  apt 
to  leave  bitterness  in  its  train,  and  gives  the  maximum 
of  that  flexibility  which  has  already  been  referred  to  as 
requisite  to  justice  in  individual  cases.  But  however 
much  may  be  said  in  favor  of  voluntary  arbitration  it 
will  probably  never  come  into  any  considerable  vogua 
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Two  thousand  years  ago  it  was  said,  "Agree  with  thine 
adversary  quickly,  whiles  thou  art  in  the  way  with  him," 
and  it  is  not  probable  that  modem  repetitions  of  the 
injunction  will  be  more  effective  than  its  original  pro- 
nouncement On  the  other  hand,  general  compulsory 
arbitration  will  inevitably  tend  to  lose  the  informality 
which  is  its  chief  virtue  and  grow  to  something  indis- 
tinguishable from  a  trial  by  a  judge.  Thus  in  a  recent 
case  in  the  English  House  of  Lords  (Produce  Brokers 
Co.  v.  Olympia  OH  &  Cohe  Co.  [1916],  1  A.  0.  314),  it 
was  said:  "It  is  in  one  aspect  of  it  a  deplorable  case. 
These  men  of  business  made  contracts  and  therein  agreed 
to  arbitrate  upon  all  disputes  arising  out  of  their  con- 
tracts. Yet  there  have  already  been  seven  distinct  stages 
of  argument  and  decision,  four  of  them  in  courts  of  law, 
upon  a  dispute  arising  on  those  contracts,  and  the  end  is 
not  yet.  I  do  not  £iow  how  many  more  stages  there 
will  be."  But  though  voluntary  arbitration  is  futile, 
and  general  compulsory  arbitration  is  not  feasible,  it  does 
not  follow  that  the  advantages  of  that  system  are  wholly 
beyond  reach.  At  the  present  time  the  workmen's  com- 
pensation laws  are  administered  by  a  procedure  amount- 
ing to  compulsory  arbitration.  The  procedure  of  juvenile 
courts  and  the  domestic  relations  courts  is  not  different 
in  principle.  The  next  step  probably  will  be,  following 
the  British  example,  along  the  line  of  arbitration  of  trade 
disputes.  Following  this,  industrial  arbitration  seems 
logical  and  necessary.  If  the  principle  of  arbitration  is  to 
be  introduced  into  our  governmental  system,  it  will  prob- 
ably have  to  be  along  the  line  of  compulsory  arbitrament 
of  controversies  of  certain  classes  rather  than  by  any 
general  attack  on  our  present  methods  of  trial. 

Constitutional  Law  in  Canada. 

HOWEVER  attached  one  may  be  to  the  principles  of  the 
American  constitution,  it  is  impossible  to  avoid  a  feel- 
ing of  impatience  when  some  piece  of  legislation  believed  to 
be  sorely  needed  is  nullified  because  of  its  conflict  with  a 
constitution  adopted  more  than  a  century  ago.  Accord- 
ingly many  American  lawyers  have  on  occasion  expressed 
something  of  envy  of  the  lack  of  restraint  enjoyed  by 
the  l^slatures  of  Canada.  It  seems,  however,  tiiat  their 
immunity  from  judicial  nullification  is  not  as  great  as 
has  been  supposed.  A  recent  decision  of  the  Privy  Coun- 
cil (W.  W.  Eep.  [1919],  vol.  3,  p.  1)  holds  that  an 
initiative  and  referendum  act  adopted  by  the  legislature 
of  Manitoba  is  void  because  it  impairs  the  powers  con- 
ferred on  the  Lieutenant-Governor  by  the  British  North 
America  Act  of  1867.  Viscount  Haldane  said:  "Their 
Lordships  are  of  opinion  that  the  language  of  the  Act 
cannot  be  construed  otherwise  than  as  intended  seriously 
to  affect  the  position  of  the  Lieutenant-Governor  as  an 
integral  part  of  the  legislature,  and  to  detract  from  rights 
which  are  important  in  the  legal  theory  of  that  position. 
For  if  the  act  is  valid  it  compels  him  to  submit  a  pro- 
posed law  to  a  body  of  voters  totally  distinct  from  the 
legislature  of  which  he  is  the  constitutional  head,  and 
renders  him  powerless  to  prevent  its  becoming  an  actual 
law  if  approved  by  a  majority  of  these  voters.  .  .  .  Sec. 
11  of  the  Initiative  and  Referendum  Act  is  not  less  diffi- 
cult to  reconcile  with  the  rights  of  the  Lieutenant-Gov- 
ernor. It  provides  that  when  a  proposal  for  repeal  of 
iome  law  has  been  approved  by  the  majority  of  the  electors 
voting,  that  law  is  automatically  to  be  deemed  repealed 


at  the  end  of  thirty  days  after  the  clerk  of  the  executive 
council  shall  have  published  in  *The  Manitoba  Gazette' 
a  statement  of  the  result  of  the  vote.  Thus  the  Lieu- 
tenant-Governor appears  to  be  wholly  excluded  from  the 
new  legislative  authority.  These  considerations  are  suffi- 
cient to  establish  the  ultra  vires  character  of  the  Act. 
The  offending  provisions  are  in  their  Lordships'  view  so 
interwoven  into  the  scheme  that  they  are  not  severable.^' 
It  seems,  however,  that  this  holding  represents  the  only 
linaitation  on  the  powers  of  the  provincial  l^islatures,  it 
being  said  in  a  recent  encyclopaedia  of  Canadian  law: 
"By  section  92  [of  the  British  North  America  Act]  the 
provincial  legislatures  may  exclusively  make  laws  in  re- 
lation to  the  amendment  from  time  to  time  of  the  con- 
stitution of  the  province  with  but  one  exception,  namely 
as  regards  the  office  of  Lieutenant-Governor'^  (2  C.  E.  D. 
pt.  v.,  p.  4:2),  The  reason  for  that  particular  limitation 
is  found  of  course  in  the  fact  that  the  Lieutenant-Gov- 
ernor is  the  representative  of  the  Crown,  his  prerogatives 
being  about  the  only  indicia  of  the  status  of  the  Dominion 
as  a  colony.  The  general  freedom  of  the  provincial 
legislatures  from  imperial  control  is  interestingly  shown 
by  a  recent  case  in  the  Manitoba  Court  of  Appeal  {Rex 
y.  Hildebrand  [1919],  3  W.  W.  R  286).  In  that  case 
it  appeared  that,  in  order  to  secure  the  settlement  in 
Canada  of  a  colony  of  Russian  Mennonites,  an  Order  in 
Council  was  passed  giving  to  them  certain  privileges 
demanded  by  their  peculiar  religious  belief.  These  privi- 
leges coming  in  conflict  with  a  school  law  passed  by  the 
Manitoba  legislature,  it  was  held  that  tiie  Order  in 
Council  was  ineffective  to  bind  the  Dominion  l^slature 
in  respect  to  a  local  question. 

An  Assault  on  Civil  Service. 

QUITE  apart  from  the  merits  of  the  particular  measure 
which  they  may  advocate,  political  reformers  who  are 
obsessed  by  an  "idee  fixe"  not  infrequently  try  to  bum 
the  house  in  order  to  rid  it  of  rats.  The  latest  illustra- 
tion jof  this  tendency  is  to  be  found  in  the  fact  that  the 
federal  bill  for  the  enforcement  of  prohibition  excepts 
from  the  civil  service  law  the  "agents  and  inspectors  in 
the  field  service"  thereby  authorized.  The  bill  appro- 
priates $3,500,000,  enough  to  provide  quite  a  number  of 
jobs,  and  there  will  be  no  dearth  of  Congressmen  willing 
to  enlarge  so  promising  a  "pork  barrel."  The  civil  service 
law  is  far  from  being  a  perfect  or  complete  means  of 
securing  competency  and  eflSciency  in  governmental  em- 
ployment. It  represents,  however,  the  farthest  advance 
which  has  been  made  in  that  direction.  The  "spoils 
system"  has  produced  so  many  and  so  gross  abuses  and 
has  become  so  thoroughly  discredited  that  no  political 
party  would  dare  put  out  a  platform  which  did  not  as-^ 
severate  an  intention  strictly  to  enforce  the  civil  service 
law.  That  law  has  been  and  still  is  subjected  to  covert 
attack  by  the  forces  which  represent  all  that  is  worst  in 
our  political  system.  In  this  situation  it  is  nothing  less 
than  a  public  misfortune  that  so  large  a  breach  has  been 
opened  for  the  return  of  the  spoils  system.  Prohibition, 
granting  it  all  the  virtues  which  its  devotees  claim,  may 
well  be  thought  dearly  purchased  at  that  price.  And  of 
all  the  occasions  where  positions  outside  the  civil  service' 
might  be  created,  it  is  hard  to  imagine  one  more  unfor^ 
tunate.  If  a  few  thousand  political  appointees  were  put 
into  offices  in  Washington,  the  public  money  would  b^ 
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wasted  and  the  public  service  would  suffer,  but  individuals 
would  sustain  comparatively  little  inconvenience.  But 
these  "agents  and  inspectors  in  the  field  service"  come 
into  contact  with  every  community.  If  they  are  ignorant, 
incompetent  or  corrupt,  the  scandal  of  it  will  come  into 
every  hamlet.  Their  position  involves  peculiar  tempta- 
tions to  spying  and  blackmail  Not  only  should  these 
inspectors  and  agents  be  placed  under  the  civil  service 
and  subjected  to  rigid  examination  as  to  their  qualifica- 
tions, but  each  of  them  should,  like  a  sheriff,  be  required 
to  give  a  substantial  bond  on  which  any  citizen  subjected 
to  illegal  treatment  may  recover.  The  idea  of  turning 
loose  on  the  people  of  the  United  States  thousands  of 
federal  constables,  appointed  under  the  spoils  system, 
exempt  by  reason  of  their  federal  employment  from  the 
local  magistracy,  and  immune  by  reason  of  their  financial 
irresponsibility  from  civil  liability,  must  be  viewed  with 
considerable  alarm  by  any  man  whose  sense  of  compara- 
tive values  is  not  whoUy  lost. 

Handwritins  Experts. 

Tn  the  discussion  of  the  testimony  of  handwriting  ex- 
'■'     perts,  there  is  a  tendency  to  regard  it  as  a  mere 
matter  of  opinion.     In  some  instances  the  testimony  is 
of  that  character,  but  as  was  pointed  out  in  the  recent 
case  of  Boyd  v.  Gosser  (Fla.),  82  So.  758,  it  may  rise 
to  a  much  higher  level  of  probative  value.     In  that  case 
the  court  reversed  the  finding  of  a  chancellor  in  favor 
of  the  genuineness  of  an  instrument,  despite  the  testi- 
mony of  eyewitnesses  to  its  genuineness  and  testimony  of 
admissions  of  the  alleged  signer,  because  it  was  contra- 
dicted by  the  testimony  of  a  handwriting  expert  that  the 
disputed  signature  and  an  admittedly  genuine  signature 
were  so  identical  that  when  superimposed  they  showed 
no  divergence  in  a  line  or  the  direction  of  a  line.     Of 
this  testimony  the  court  said:     "It  was  something  more 
than  a  mere  opinion  of  the  witness.     It  was  a  detailed 
statement  of  facts  relating  to  the  questioned  signature 
of  W.  T.  Boyd  which  was  appended  to  the  two  documents ; 
facts  which  were  revealed  by  the  use  of  mechanical  in- 
struments and  scientifically  established  to  the  d^ree  of 
demonstration."     Further  in  the  same  connection  it  was 
said:     "In  the  case  at  bar  we  have  the  uncontradicted 
evidence  of  the  expert  on  handwriting.     The  questioned 
signatures  and  photographs  of  them  are  before  the  court, 
as  well  as  signatures  admittedly  genuine  and  photographs 
of  them,  some  enlarged  for  convenience  of  comparison; 
and  the  means  were  at  hand  for  measurements  and  other 
comparisons  embracing  the  whole  field  of  examination. 
So  that  the  facts  to  which  the  expert  witness  testified 
concerning   the   characteristics   and   construction   of  the 
signatures  are  matters  within  the  field  of  demonstrative 
evidence.     These  facts  being  established  by  evidence  of 
the  first  rank,  are  strongly  presumptive  of  the  further 
fact  that  the  signatures  in  question  are  tracings  or  draw- 
ings by  a  hand  other  than  the  person  whose  signatures 
they  purport  to  be,  and  this  presumption  is  supported 
by  the  mathematical  law  of  probabilities  as  well  as  the 
common  experience  and  knowledge  of  man."     The  dis- 
tinction made  in  that  case  is  one  which  members  of  the 
profession  will  do  well  to  remember.     There  are  a  great 
number  of  cases  in  which  the  testimony  of  handwriting 
experts  is  referred  to  slightingly,  and  the  impression  is 
more  or  less  general  that  such  testimony  is  of  but  little 


weight.  This  may  be  true  as  to  mere  opinions,  but  testi- 
mony based  on  reasons  which  may,  by  the  resources  of 
chemistry,  microscopy  and  photography,  be  exhibited  to 
the  triers  of  the  fact  is,  as  was  said  by  lie  Florida  court, 
demonstrative  evidence. 

The  Deceased  Wife's  Sister  Uw. 

OoMB  devious  twist  of  ancient  ecclesiastical  polity  left 
*^  the  rule  that  a  man  could  not  lawfully  marry  his 
deceased  wife's  sister  embedded  in  the  law  of  England, 
as  the  fossil  remains  of  a  silurian  mammoth  survive  in 
a  bed  of  lava.  So  great  is  the  inertia  of  traditional  law 
and  so  strong  the  persistence  of  superstition  that  it  re^ 
quired  generations  of  argument  and  ridicule  to  secure  the 
relation  of  the  prehistoric  monster  to  a  museum  of 
antiquities.  Even  after  the  Act  of  Parliament  of  1907 
legalizing  such  marriages  one  well-meaning  ecclesiast 
refused  to  administer  communion  to  a  couple  who  had 
married  by  permission  of  the  act,  on  the  ground  that 
they  were  "notorious  evil  livers"  (see  Thomson  v.  Dibdin 
[1912],  A.  C.  533).  It  is  now  reported  that,  giving  the 
statute  a  strict  construction,  it  has  been  held  by  a  trial 
judge  that  a  marriage  between  a  woman  and  her  de- 
ceased husband's  brother  is  unlawful.  The  whole  con- 
troversy is  laughable  enough  from  the  vantage  ground  of 
the  American  bar.  But  after  we  have  had  our  laugh  it 
will  not  be  unprofitable  to  spend  a  few  moments  in  search 
for  rules  of  law  still  obtaining  in  our  own  land  which 
rest  on  no  foundation  other  than  an  outgrown  condition 
or  an  ancient  superstition.  And  Jiaving  thus  reflected,  is 
it  not  the  duty  of  the  American  lawyer  to  do  what  is 
in  his  power  to  wipe  out  at  least  one  of  these  anachron- 
isms? Having  done  this,  he  can  with  better  grace  take 
a  second  laugh  at  our  British  cousins. 


THE  SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF^CT 

It  was  not  until  we  had  been  at  war  for  nearly  a  year 
that  Congress  passed  an  act  (Act  March  8,  1918,  Fed. 
St.  Ann.,  1918  Supp.,  p.  811)  for  the  protection  of 
soldiers  and  sailors  from  litigation,  mortgage  foreclosure 
and  the  like  during  their  absence  in  the  service.  It  is 
diie  chiefly  to  the  patriotism  of  the  much  maligned 
creditor  class  that  great  and  serious  injustice  was  not 
visited  on  the  nation's  defenders  and  their  dependents 
during  this  period  of  legislative  delay.  It  is  doubtless 
due  to  the  same  cause  that  but  a  very  few  cases  under 
the  act  have  been  passed  on  by  the  courts  of  last  resort 
since  its  enactment. 

The  act  ceases  to  apply  to  any  soldier  or  sailor  within 
a  short  period  after  he  leaves  the  service,  so  with  de- 
mobilization now  practically  complete  it  is  in  one  sense 
more  or  less  academic.  But  its  provisions  affect  the 
validity  of  many  acts  done  during  the  war,  and  it  is  in- 
evitable that  in  some  instances  its  provisions  have  been 
misconstrued  or  overlooked.  Titles  based  on  a  judgment 
rendered  or  a  judicial  sale  had  during  the  war  will  con- 
tinue to  be  open  to  question  as  to  a  possible  violation  of 
the  act.  The  pressure  of  war  and  its  urge  to  patriotic 
self-sacrifice  have  passed,  and  the  disposition  to  enforce 
strict  rights  is  returning:  We  are  therefore  entering  on 
a  secondary  legal  phase  of  the  relief  act  which  may  be 
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more  productive  of  litigation  than  the  first  It  is  not, 
therefore,  untimely  to  suggest  some  points  of  inquiry 
with  reference  to  this  secondary  phase. 

While  the  Soldiers'  and  Sailors'  Civil  Eelief  Act  has 
not  been  passed  on  by  the  federal  supreme  court,  its 
validity  would  seem  to  be  indubitable.  In  Hoffrmm  v. 
Charlestown  Five  Cent  Soa).  Bank,  121  N.  E.  15,  the 
Massachusetts  court  said:  ^^There  can  be  no  question  of 
the  constitutionality  of  the  act.  It  is  a  war  measure 
within  the  power  of  Congress,  therefore  the  supreme  law 
of  the  land.  For  this  reason  it  governs  the  foreclosure 
of  mortgages  on  real  estate  within  the  territorial  limits 
of  the  commonwealth."  So  the  Supreme  Court  of  Wis- 
consin said  in  Konkel  v.  Staie,  170  N.  W.  715 :  "There 
can  be  no  doubt  that  Congress,  in  the  exercise  of  the 
powers  conferred  upon  it,  may  prescribe  the  conditions 
under  which  persons  in  the  military  service  of  the  United 
States  shall  be  subject  to  the  process  of  courts,  whether 
state  or  federal.  Such  provision  seems  necessarily  im- 
plied from  the  provisions  expressly  granted  to  maintain 
an  army  and  navy.  No  question  as  to  the  validity  of  the 
Soldiers'  and  Sailors'  Civil  Relief  Act  is  raised,  and  we 
see  no  ground  upon  which  its  validity  could  be  success- 
fully assailed." 

The  act  is  in  terms  permissive,  providing  that  the 
court  '"may"  stay  certain  proceedings.  These  provisions 
are  held  to  commit  the  question  of  granting  a  stay  wholly 
to  the  discretion  of  the  court  to  which  the  application 
is  made.  Stcde  v.  Klerie  (Mo.),  212  S.  W.  55;  Dietz  v. 
Trempel  170  K  Y.  S.JOS;  Gilluly  v.  Hawkins  (Wash.), 
182  Pac.  958.  Congress  certainly  must  have  been  very 
busy  just  then  or  it  never  would  have  thought  of  any- 
thing so  revolutionary  as  committing  the  ascertainment 
of  the  equities  of  each  particular  case  to  a  court  of  justice. 
The  experiment  seems,  to  judge  from  the  few  cases  coming 
up  on  appeal,  to  have  worked  so  well  that  it  may  en- 
courage a  little  further  l^islation  along  the  same  line. 
In  each  of  the  three  reported  cases  in  which  a  stay  was 
denied  there  seems  to  be  little  room  to  question  the  equity 
of  the  decision.  In  State  v.  Klene  (Mo.),  212  S.  W.  55, 
it  appeared  that  a  husband  had  procured  a  divorce.  The 
wife's  application  to  vacate  the  decree  because  of  fraud 
was  sought  to  be  stayed  because  the  husband  was  absent 
in  the  military  service.  Denying  the  application  the 
court  said:  "Here  we  have  a  case  wherein  relator,  as 
plaintiff  below,  when  already  in  the  service  of  the  United 
States  army,  voluntarily  filed  his  suit  for  divorce  against 
his  wife,  and,  upon  affidavit  that  she  was  a  nonresident 
of  the  state,  obtained  an  order  of  publication,  and  in  due 
course  thereafter,  having  filed  proof  of  publication,  was 
permitted  to  take  a  default  as  against  the  alleged  non- 
resident defendant,  and  then  upon  ex  parte  hearing  was 
granted  an  absolute  decree  of  divorce;  the  effect  of  such 
judgment  being  that  the  former  wife  is  deprived  of  any 
possible  relief  under  the  Articles  of  ,War  governing 
courts-martial,  article  95  (9  Fed.  Stat.  Ann.  [2d  ed.], 
p.  1288 ;  U.  S.  Comp.  St.,  §  2308a)  of  which  requires 
that  married  officers  in  the  service  of  the  United  States 
army  support  their  wives."  In  OiUvly  v.  Hawkins 
(Wash.),  182  Pac.  958,  it  was  held  not  to  be  an  abuse 
of  discretion  for  a  court  which  had  stayed  proceedings 
for  three  months  in  a  suit  to  recover  leased  premises 
from  the  dependent  father  of  a  soldier  to  refuse  a  further 
stay.  The  facts  in  that  case  do  not  appear  in  the  opinion. 
In  Dietz  v.  Trempel,  170  N.  Y.  S.  108,  the  court  ques- 


tioned the  propriety  of  staying  proceedings  against  a 
naval  reserve  yeoman  who  was  devoting  a  part  of  his 
time  to  the  conduct  of  a  real  estate  business. 

Post  V.  Thomas,  170  N.  Y.  S.  227,  is  apparently  the 
only  case  reviewing  the  grant  of  a  stay,  the  facts  in  that 
case  being  of  no  general  interest. 

Coming  then  to  the  presently  important  features  of 
the  act,  the  provisions  which  will  affect  the  rights  of 
parties  after  demobilization,  the  principal  provisions  of 
fliis  kind  appear  to  be:  (a)  The  provision  against  entry 
of  a  default  judgment  wiliout  an  affidavit  that  the  de- 
fendant is  not  in  the  military  service  or  the  appoint- 
ment of  an  attorney  to  protect  his  interest  if  he  is  (§  200 
[1]).  (b)  The  provision  that  the  period  spent  in  mili- 
tary service  shall  not  be  computed  in  any  period  now 
or  hereafter  limited  for  bringing  action  by  or  against  a 
person  in  the  service  or  his  heirs  or  representatives 
(§205).  (c)  The  provision  for  stay  of  mortgage  fore- 
closures and  warrants  of  attorney  to  confess  judgment 
(§302  [1-3]).  (d)  The  provision  allowing  any  man 
in  military  service  six  months  after  the  expiration  of 
his  term  of  service  to  redeem  from  tax  sales  (§  500  [2]). 

The  provisions  noted  as  (6)  and  (d)  have  thus  far 
received  no  judicial  construction,  and  are  so  plain  in 
their  terms  as  to  suggest  no  question  of  interpretation. 
The  provision  respecting  default  judgments  is  limited  by 
a  further  provision  (§  200  [4])  as  follows:  "Such  judg- 
ment may,  upon  application,  made  by  such  person  or  his 
legal  representative,  not  later  than  ninety  days  after  the 
termination  of  such  service,  be  opened  by  the  court 
rendering  the  same  and  such  defendant  or  his  legal  repre- 
sentative let  in  to  defend ;  provided  it  is  made  to  appear 
that  the  defendant  has  a  meritorious  or  legal  defense  to 
the  action  or  some  part  thereof.  Vacating,  setting  aside, 
or  reversing  any  judgment  because  of  any  of  the  provi- 
sions of  this  Act  shall  not  impair  any  right  or  title  ac- 
quired by  any  bona  fide  purchaser  for  value  under  such 
judgment."  Rights  arising  under  this  section  will  there- 
fore not  remain  long  to  vex  the  unwary.  A  federal  de- 
cision (Howie  Min.  Co.  v.  McGoAry,  256  Fed.  38)  pre- 
cludes any  purely  vexatious  question  as  to  the  failure  to 
file  an  affidavit  that  the  defendant  was  not  in  the  service 
the  court  holding  that  a  default  judgment  will  not  be 
set  aside  for  failure  to  make  the  required  affidavit  where 
it  appears  that  the  defendant  was  not  in  fact  in  the 
service.  Compare,  however,  Bobcoff  v.  Chesticoff,  24 
Hawaii  447. 

There  remains  the  provision  which  is  perhaps  most 
provocative  of  future  litigation,  that  relating  to  mortgage 
foreclosures.  That  provision  was  construed  in  Hoffman 
V.  Charlestown  Five  Cent  Sav.  Bank,  121  N.  E.  15,  the 
court  holding  that  the  provision  applied  though  the  per- 
son in  the  service  who  claimed  an  interest  was  not  the 
owner  of  record  and  the  mortgagee  had  no  notice  or 
reason  to  suppose  he  was  interested.  Answering  the  con- 
tention that  this  would  require  an  order  of  court  for  the 
foreclosure  of  every  mortgage,  the  court  says  that  such 
is  the  true  construction  of  the  act,  "for  in  that  way  alone 
can  a  mortgagee  be  ccortain  that  the  foreclosure  of  his 
mortgage  will  not  be  naade  in  violation  of  the  act"  If 
this  construction  of  the  act  is  correct,  it  is  certain  that 
some  foreclosures  made  since  its  passage  are  invalid.  But 
it  is  not  these  which  produce  the  chief  difficulty.  A  far 
more  serious  situation  confronts  the  holder  of  a  title  ac- 
quired at  a  foreclosure  sale  who  seeks  to  compel  a  pur- 
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chaser  to  accept  it.  On  him  rests  the  burden  to  prove 
not  merely  that  a  specific  person  was  not  in  the  military 
service  but  that  no  person  in  the  service  was  interested 
in  the  title  at  the  time  of  the  foreclosure.  This  was 
squarely  held  by  the  Massachusetts  court  in  Morse  v. 
Strober,  123  K  E,  780,  the  court  saying:  "The  meaning 
of  the  decision  in  Hoffman  v.  dharleatovm  Five  Cents 
Savings  Ba/nk  is  that  the  safe  course  for  the  mortgagee 
is  to  foreclose  his  mortgage  under  the  order  of  a  court 
of  equity.  It  is  only  by  pursuing  that  course  that  he 
gets  a  record  title  not  open  to  successful  attack  under 
the  said  act  of  Congress,  and  therefore  in  that  way  alone 
can  he  be  certain  that  the  foreclosure  of  his  mortgage  will 
not  be  made  in  violation  of  that  act  of  Congress.  But 
it  is  not  a  proposition  unprovable  in  the  nature  of  things 
or  practically  impossible  to  show  beyond  doubt  in  a  court 
of  equity  that  no  person  in  the  military  service  of  the 
United  States  hact  an  interest  in  the  premises  described 
in  a  mortgage  foreclosed  without  order  of  court  A  mort- 
gagee who  forecloses  his  mortgage  under  the  power  of 
sale  therein  contained,  without  an  order  of  court  during 
the  time  specified  in  said  chapter  20  of  the  act  of  Con- 
gress, known  as  the  Soldiers'  and  Sailors'  Belief  Act, 
assumes  a  heavy  burden  of  proof  when  he  undertakes  to 
enforce  specific  performance  of  his  agreement  to  convey 
by  good  title  the  land  so  foreclosed.  But  it  is  not  a 
burd^i  of  proof  incapable  of  being  sustained  as  matter 
of  law.  Circumstances  attendant  upon  the  history  of  a 
particular  title  and  its  record  owners  may  be  such  as  to 
exclude  every  rational  hypothesis  compatible  with  the 
notion  that  a  person  in  the  military  service  of  the  United 
States  has  an  interest  in  it  likely  to  be  affected  by  the 
foreclosure.  Evidence  may  make  it  clear  beyond  a  rea- 
sonable doubt  that  no  such  person  has  any  interest  in 
specified  real  estate.  The  allegations  of  the  present  bill, 
to  the  effect  that  no  person  in  the  military  service  of  the 
United  States  has  an  interest  in.  the  premises,  in  the 
nature  of  things,  is  or  may  be 'susceptible  of  legal  proof. 
The  question  whether  in  truth  a  person  in  the  military 
service  of  the  United  States  had  any  interest  in  the 
premises  which  are  the  subject  of  the  present  suit,  was 
one  of  fact  and  not  of  slaw.  Shanahan  v.  Chandler,  218 
Mass.  441,  443,  444,  106  N.  E.  1002.  Its  decision  de- 
pends upon  the  hearing  and  weighing  of  evidence.  No 
eiiridence  has  been  presented.  The  case  is  reserved  merely 
upon  the  bill  and  answer.  It  follows  that  the  case  must 
stand  for  hearing.  If  the  plaintiffs  succeed  in  maintain- 
ing the  burden  of  proof  and  demonstrating  to  the  satis- 
faction of  the  court  that  no  person  in  the  military  service 
had  any  interest  in  the  property  according  to  the  prin- 
ciples heretofore  stated,  then  they  will  be  entitled  to  a 
decree.     Otherwise,  the  bill  must  be  dismissed." 

The  relief  act  contains  specific  provisions  limiting  the 
time  within  which  a  person  within  the  protection  of  the 
act  must  apply  for  relief  against  a  violation.  But  in 
respect  to  foreclosures  there  seems  tg  be  no  such  limita- 
tion, and  on  familiar  principles  of  statutory  construction 
none  can  be  implied.  The  right  to  attack  a  foreclosure 
would  seem  therefore  to  continue  until  it  is  barred  by 
laches  under  the  local  law.  The  situation  is  one  whidi 
may  result  in  clouding  many  titles,  and  should  be  kept 
in  mind  by  every  attorney  who  has  occasion  to  pass  on 
a  title.  It  may  be  noted  in  this  connection  that  it  has 
been  held  that  it  is  not  necessary  to  stay  a  foreclosure 
because  a  person  in  the  military  service  is  secondarily 


liable  on  a  deficiency  judgment,  where  he  has  no  interest 
in  the  property.    Dietz  v.  Trempel,  170  N.  Y.  S.  108. 

It  is  worthy  of  consideration  whether  the  rights  of 
bona  fide  purchasers  at  a  foreclosure  sale  are  not  saved 
by  the  provisions  of  section  200  (4)  heretofore  quoted; 
The  language  of  the  clause  in  question,  "Vacating,  setting 
aside  or  reversing  any  judgment  because  of  any  of  the 
provisions  of  this  act  shall  not  impair  any  right  or  title 
acquired  by  any  bona  fide  purchaser  for  value  under 
such  judgment,"  is  certainly  broad  enough  to  cover  a 
judgment  of  foreclosure.  But  that  clause  is  found  in  a 
subsection  whose  earlier  provisions  relate  wholly  to  the 
vacation,  etc.,  of  default  judgments,  and  in  a  section  all 
of  whose  subsections  relate  wholly  to  such  judgments.  It 
would  seem  therefore  to  be  a  strained  construction  to 
extend  it  to  the  provisions  of  other  sections  relating  to 
the  stay  of  actions  and  proceedings,  merely  because  the 
language  of  this  single  sent^ice  is  broad  enough  to  admit 
of  such  an  extension.  The  view  that  the  clause  is  not 
so  to  be  extended  finds  further  support  in  the  fact  that 
the  section  relating  to  the  enforcement  of  secured  obliga- 
tions (§  302)  provides  in  its  third  subsection  that  no  sale 
"shall  be  valid"  unless  made  on  an  order  of  court  pre- 
viously granted,  with  no  saving  of  the  rights  of  bona  fide 
purchasers. 

Another  question  which  is  still  unsettled  and  which  may 
cause  future  litigatiqn  is  the  status  of  state  laws  for  the 
protection  of  men  in  the  service.  The  delay  of  Congress 
resulted  in  the  passage  of  a  number  of  these,  some  being 
far  more  sweeping  ^an  the  federal  act.  If  these  acts 
were  not  superseded  by  the  federal  statute,  attorneys  who 
proceeded  on  the  assumption  that  they  were  so  superseded 
have  involved  some  rights  and  titles  in  serious  doubt.  In 
one  case  it  was  held  by  a  divided  court  that  the  federal 
act  superseded  all  state  legislation  on  the  subject.  Konkel 
V.  State  (Wis.),  170  N.  W.  715.  The  argument  of  the 
majority  in  that  case  was  stated  as  follows:  "It  is  argued 
that,  because  chapter  409  grants  a  more  generous  immunity 
or  greater  exemption  than  that  granted  by  the  Soldiers' 
and  Sailors'  Civil  Belief  Act,  there  is  no  conflict,  within 
the  principles  laid  down  in  Savage  v.  Jones,  225  U«  S. 
501,  82  S.  Ct.  715,  56  L.  Ed.  1182,  and  in  McDermoU 
V.  Wisconsin,  228  U.  S.  115,  83  S.  Ct.  481,  57  L.  Ed. 
754,  47  L.  R.  A.  (N.  S.)  984,  Ann.  Cas.  1915A  39. 
Viewed  from  the  standpoint  of  the  person  in  the  military 
service  of  the  United  States,  there  may  be  some  force  to 
this  argument;  but  he  is  not  the  only  person  concerned. 
In  this  case  the  defendant  soldier  is  the  father  of  a  child 
which  he  is  legally  and  moraUy  bound  to  support.  The 
United  States  prescribed  the  conditions  under  which  the 
delinquent  father  may  be  proceeded  against.  Chapter 
409  provides  that  he  may  not  be  so  proceeded  against. 
Upon  what  theory  can  it  be  said  that  there  is  no  conflict 
between  the  two  acts  ?"  The  theory  of  the  dissent  was  thus 
stated:  "Plainly  it  was  the  purpose  of  Congress  to  se- 
cure certain  immunity  for  soldiers  and  sailors.  The 
securement  of  such  immunity  is  not  hindered  by  the  volun- 
tary action  of  the  state  in  granting  further  immunity. 
Congress  simply  demanded  such  immunity  as  was  required 
by  its  military  exigencies,  and,  in  my  opinion,  had  no 
power  to  demand  any  more.  The  granting  of  further 
relief  on  the  part  of  the  states  was  of  no  concern  to 
Congress.  Its  power  was  to  demand  the  immunity  neces- 
sary for  its  military  purposes.  It  had  no  power  to  forbid 
further  immunity  on  the  part  of  the  states." 
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On  the  other  hand  in  Pierrard  v.  Hoch  (Ore.),  184 
Pac.  494,  it  was  held  that  the  Oregon  act  forbidding 
mortgage  foreclosures  against  men  in  the  service  was  not 
superseded  by  the  federal  act. 

In  Oearm  v.  FUchemtem  (Ore.),  173  Pac.  569,  the 
court  construed  and  applied  a  state  act  without  reference 
to  the  federal  statuta  The  same  action  was  taken  by  the 
North  Dakota  court  in  Thress  v.  Zemple,  174  N.  W.  85. 
A  dissenting  judge  contended  that  the  state  act  was  void 
as  impairing  the  obligation  of  contracts,  and  referred 
to  the  federal  act  as  valid  and  controlling. 

The  solution  of  the  difficult  questions  thus  presented 
must  be  left  to  future  decisions.  The  purpose  of  the 
present  discussion  is  to  warn  the  profession  against  the 
dangers  of  an  assumption  that  with  demobilization  the 
relief  act  ceases  to  be  of  practical  importance. 

W.  A.  S. 


THE  TREATY-MAKINQ  POWER  AND  CONGRESS 

Abticle  6,  clause  2,  of  the  Constitution  provides  that 
"This  Constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land ;  and 
the  judges  in  every  state  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding."  Prom  the  earliest  days  of  the  country 
this  clause  has  received  consideration  from  statesmen  and 
jurists,  different  interpretations  have  been  given  its  vari- 
ous phases,  and  a  number  of  cases  have  been  decided  which 
leave  little  doubt  as  to  what  the  law  has  been  and  is  in 
some  of  the  circumstances  arising  thereunder. 

The  power  of  the  United  States  to  make  a  treaty, 
whereby  the  rights  reserved  to  the  states  under  the  Tenth 
Amendment  may  be  infringed,  has  arisen  in  discussion 
time  and  again,  and  has  been  before  the  courts  in  a  long 
line  of  cases  from  Ware  v.  Eylton  (1796),  8  Dall.  (U. 
S.)  199,  1  L.  ed.  568,  to  Vnited  States  v.  Thompson 
(1919),  258  Ped.  257. 

This  article,  however,  does  not  concern  itself  with  the 
treaty-making  power  as  in  conflict  with  the  Constitution 
or  laws  of  any  state,  but  considers  solely  the  ability  of  a 
treaty  to  encroach  on  the  powers  del^ated  by  the  Con- 
stitution to  Congress.  Can  a  treaty  bind  the  United 
States  to  the  performance  of  certain  acts  which  under  the 
Constitution  are  left  to  the  decision  of  Congress  ?  This 
question  is  of  particular  interest  to-day  in  view  of  the 
treaties  before  the  country  at  the  present  time,  the 
League  of  Nations  with  its  now  famous  Article  X,  and 
the  treaty  whereby,  jointly  with  GreAt  Britain,  we  pledge 
our  power  to  the  protection  of  Prance.  Article  X  of  the 
Covenant  of  the  League  of  Nations  surely  calls  for  the 
delegation  to  the  League  of  the  power  to  declare  war  on 
behalf  of  its  members. 

The  question  of  the  constitutionality  of  a  treaty  which 
assumes  and  delegates  a  power  granted  to  Congress  has 
never,  apparently,  been  the  subject  of  a  judicial  decision, 
but  there  have  been  numerous  expressions  of  opinion 
thereon  by  those  who  assisted  in  the  framing  of  the  Con- 
stitution, and  by  statesmen  of  a  later  day.  The  position 
which  was  assiraied  by  Washington  is  disclosed  in  a  con- 


versation with  Jefferson  as  early  as  1792,  where  it  was 
evid^it  that  he  considered  that  the  House  was  called  on 
by  the  Constitution  to  appropriate  the  money  necessary 
to  carry  into  effect  a  treaty  properly  made  and  ratified. 
The  question  also  arose  for  consideration  on  the  ratifi- 
cation of  the  Jay  treaty  in  1796,  which  provided  for  an 
appropriation  of  money.  It  was  the  belief  of  Washing- 
ton and  Hamilton  that  Congress  was  bound  to  appropriate 
the  money  called  for  in  the  treaty,  and  yet  if  such  were 
the  case  what  became  of  the  discretion  vested  in  Congress 
by  the  Constitution  as  regards  the  powers  specifically 
delegated  to  it?  It  was  at  this  time  that  the  House, 
in  reply  to  Washington's  refusal  to  furnish  them  with 
the  documents  and  particulars  of  the  negotiations,  passed 
the  following  resolution:  "Resolved:  It  being  declared 
by  the  second  section  of  the  second  article  of  the  Con- 
stitution that  the  President  shall  have  J)ower,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  loake  treaties, 
provided  two-thirds  of  the  Senators  present  concur,  the 
House  of  Eepresentatives  do  not  claim  any  agency  in 
making  treaties ;  but  when  a  treaty  stipulates  regulations 
on  any  of  the  subjects  submitted  by  the  Constitution  to 
the  power  of  Congress,  it  must  depend  for  its  execution 
as  to  such  stipulations  on  a  law  or  laws  to  be  passed  by 
Congress,  and  it  is  the  constitutional  right  and  duty  of  the 
House  of  Representatives,  in  all  such  cases,  to  deliberate  on 
the  expediency  or  inexpediency  of  carrying  such  treaty  into 
effect,  and  to  determine  and  act  thereon  as  in  their  judg- 
ment may  be  most  conducive  to  the  public  good."  This 
resolution  was  passed  by  a  vote  of  fifty-seven  to  thirty- 
five,  and  it  is  the  assertion  of  Mr.  Henry  St.  Gteorge 
Tucker  that  thereby  the  House  at  the  very  outset  estab- 
lished its  position  as  the  equal  of  the  treaty-making  power 
in  the  field  of  its  delegated  powers. 

Mr.  Tucker  in  his  book  "Limitations  on  the  Treaty- 
Making  Power'*  has  pointed  out  the  course  of  procedure 
followed  by  various  Prfesidents  in  carrying  into  effect 
treaties  concluded  by  them  and  requiring  tiie  action  of 
the  House  for  giving  force  to  certain  of  tiieir  provisions. 
So  Jefferson,  in  asking  for  an  additional  appropriation 
for  the  purpose  of  the  Louisiana  Purchase,  said  in  his 
communication  to  both  the  Senate  and  the  House:  "You 
will  observe  that  some  important  conditions  cannot  be 
carried  into  execution  but  with  the  aid  of  the  L^islature, 
and  that  time  presses  a  decision  on  them  without  delay." 
(Richardson's  "Messages  and  Papers  of  the  Presidents," 
vol.  1,  p.  362.)  And  in  a  later  treaty  requiring  the 
appropriation  of  money  he  said:  "As  the  stipulations 
in  this  treaty  also  involve  matters  within  the  competence 
of  both  houses  only,  it  will  be  laid  before  Congress  as 
soon  as  the  Senate  shall  have  advised  its  ratification" 
(Id.,  p.  359).  Mr.  Tucker  calls  attention  to  the  contest 
which  arose  over  the  bill  which  was  before  the  House 
as  a  result  of  President  Madison's  message  regarding  the 
treaty  of  Ghent,  ^s  a  result  of  a  Committee  of  Con- 
ference between  the  House  and  the  Senate  the  committee 
of  the  House  of  Representatives  declared  that  they  were 
"satisfied  that  it  is  by  no  means  the  intention  of  the 
Senate  to  assert  the  treaty-making  power  to  be  in  all 
cases  independent  of  the  legislative  authority.  So  far 
from  it  that  they  are  believed  to  acknowledge  the  neces- 
sity of  legislative  enactment  to  carry  into  execution  all 
treaties  which  contain  stipulations  requiring  appropria- 
tions, or  which  bind  the  nation  to  lay  taxes,  to  raise 
armies,  to  support  navies,  to  grant  subsidies,  to  create 
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states,  or  to  cede  territory;  if  indeed  this  power  exists 
in  the  government  at  all"  (Annals  of  Congress,  1815-16, 
pp.  1018-1023). 

When  President  Johnson  "invited"  the  attention  of 
Congress  to  the  subject  of  an  appropriation  to  cover  the 
payment  for  the*  cession  of  Alaska,  the  House  retorted 
with  an  amendment  to  the  bill  as  follows:  "Whereas 
the  subjects  thus  embraced  in  the  stipulations  of  said 
treaties  are  among  the  subjects  which  by  the  Constitution 
of  the  United  States  are  submitted  to  the  power  of  Con- 
gress, and  over  which  Congress  has  jurisdiction,  and  it 
being  for  such  reasons  necessary  that  the  consent  of  Con- 
gress shall  be  given  to  said  stipulations  before  the  same 
can  have  full  force  and  effect — ^be  it  enacted  that  the 
consent  of  Congress  is  hereby  given  to  the  stipulations 
of  said  treaty"  (House  Journal,  40th  Congress,  2d  Sess., 
p.  1064).  But  the  bill  as  passed  was  not  as  strongly 
corded,' due  to  the  action  of  the  Senate.  And  it  is  the 
contention  of  Mr.  Henry  St.  George  Tucker  that  in  the 
matter  of  treaties  requiring  the  legislation  of  Congress 
the  Presidents  have  uniformly  acted  contrary  to  the  prac- 
tice of  President  Washington  in  the  case  of  the  Jay 
Treaty. 

It  has  been  stated  frequently  that  the  treaty-making 
power  is  supreme  when  its  "regulations  are  not  incon- 
sistent with  the  Constitution";  but  this  of  course  is  beg- 
ging the  question,  for  the  very  thing  which  we  are -seeking 
is  to  discover  what  is  and  what  is  not  cpnsistent  with 
the  Constitution  in  such  matters. 

As  remarked  before,  it  is  not  believed  that  this  subject 
has  ever  been  passed  on  by  the  courts,  but  there  are  a 
few  dicta  which  may  be  taken  for  what  they  are  worth 
in  the  absence  of  any  decisions  directly  on  the  question. 
So  in  Siemssen  v.  Bofer,  6  Cal.  250,  Mr.  Chief  Justice 
Murray  in  discussing  the  treaty-making  power  said: 
^'The  true  rule  of  interpretation,  in  my  opinion,  is,  that 
whenever  the  treaty  embraces  matters  which  are  the  sub- 
ject of  legislation  by  Congress  it  will  require  an  act  of 
l^slation  to  carry  the  treaty  into  effect,  otherwise  the 
House  of  Eepresentatives  is  a  useless  appendage  to  the 
political  machinery  of  our  government,  and  powers  which 
are  expressly  prohibited  to  Congress  or  reserved  to  the 
states  may  be  exercised  through  the  instrumentality  or 
omnipotence  of  the  treaty-making  power."  And  in 
Turner  v.  Americam,  Baptist  Missvommf  Union,  Fed. 
Cas.  No.  14,251,  5  McLean  344,  Mr.  Justice  McLean 
said:  "A  treaty  under  the  Federal  Constitution  is  de- 
clared to  be  the  supreme  law  of  the  land.  This  unques- 
tionably applies  to  all  treaties,  where  the  treaty-m^ing 
power  without  the  aid  of  Congress  can  carry  it  into 
effect.  It  is  not,  however,  and  cannot  be  the  supreme 
law  of  the  land,  where  the  concurrence  of  Congress  is 
necessary  to  give  it  effect.  Until  this  power  is  exercised, 
as  where  the  appropriation  of  money  is  required,  the 
treaty  is  not  perfect.  It  is  not  operative  in  the  sense 
of  the  Constitution,  as  money  cannot  be  appropriated  by 
the  treaty-making  power.  This  results  from  the  limita- 
tions of  our  government.  The  action  of  no  department 
of  the  government  can  be  regarded  as  a  law  until  it  shall 
liave  all  the  sanctions  required  by  .the  Constitution  to  make 
it  such.  As  well  might  it  be  contended  that  an  ordinary 
act  of  Congress  without  the  signature  of  the  President 
was  a  law,  as  that  a  treaty  which  engages  to  pay  a  sum 
of  money  is  in  itself  a  law.  And  in  such  a  case  the 
representatives  of  the  people  and  the  states  exercise  their 


own  judgments  in  granting  or  withholding  the  money. 
They  act  upon  their  own  responsibility,  and  not  upon  the 
responsibility  of  the  treaty-making  power.  It  cannot  bind 
or  control  the  l^slative  action  in  this  respect,  and  every 
foreign  government  may  be  presumed  to  know  that  so 
far  as  a  treaty  stipulates  to  pay  money,  the  legislative 
sanction  is  required."  This  case,  decided  in  1852,  surely 
does  not  follow  the  principles  of  Washington  and  Hamil- 
ton as  r^rds  the  part  to  be  played  by  Congress  in 
carrying  into  effect  the  provisions  of  a  treaty.  Until  the 
necessary  concurrent  power  of  Congress  is  exercised  the 
treaty  is  not  perfect ;  and  if  this  is  to  be  true  of  treaties 
requiring  the  appropriation  of  money  it  must  equally 
obtain  in  a  treaty  involving  the  power  to  take  us  into 
war,  or  indeed  to  accomplish  any  of  the  acts  the  power 
over  which  has  been  delegated  to  Congress.  If  Congress 
is  to  act  on  its  own  responsibility  in  appropriating  money 
for  the  purposes  of  a  treaty,  is  it  not  at  least  as  im- 
portant that  the  same  responsibility  should  be  exercised 
in  a  declaration  of  war  imposed  upon  us  by  a  treaty? 
and  if  so  what  validity  is  possessed  by  such  a  treaty — 
what  is  its  binding  power  on  Congress  ? 

Let  us  see  what  has  been  the  opinion  of  the  statesmen 
on  this  matter;  what  the  authorities  on  constitutional 
law  have  said  on  the  subject.  Cooley  says  that  under 
the  treatj^-making  power  nothing  can  be  done  which  "robs 
a  department  of  the  government  or  any  of  the  states 
of  its  constitutional  authority."  ("Principles  of  Consti- 
tutional Law,"  p.  117.)  And  John  Eandolph  Tucker 
makes  the  same  limitation  from  another  point  of  view 
when  he  says:  "A  treaty  cannot  compel  any  department 
of  the  government  to  do  what  the  Constitution  submits 
to  its  exclusive  and  absolute  will.  On  these  questions  the 
true  canon  is,  that  the  treaty-making  power  in  its  seem- 
ing absoluteness  and  conditional  extent  is  confronted 
with  equally  absolute  and  unconditional  authority  vested 
in  the  judiciary."  It  is  dear  then  that  neither  Cooley 
nor  Tucker  would  have  accepted  the  doctrine  that  the 
power  of  Congress  might  be  usurped  by_,a  treaty. 

Judge  St.  George  Tucker,  in  Tucker^s  Blackstone,  voL 
I,  Appendix  338,  writes  as  follows:  "Let  it  be  sup- 
posed, for  example,  that  the  President  and  Senate  should 
stipulate  by  treaty  with  any  foreign  nation,  that  in  case 
of  war  between  that  nation  and  any  other  the  United 
States  should  immediately  declare  war  against  that  na- 
tion. Can  it  be  suppos^  that  such  a  treaty  would  be 
so  far  the  law  of  the  land  as  to  take  from  the  House  of 
Eepresentatives  their  constitutional  right  to  deliberate  on 
the  expediency  of  such  a  declaration  of  war  and  to  de- 
termine and  act  thereon  according  to  their  own  judg- 
ment?" 

Henry  Clay,  in  speaking  of  the  limitations  of  the 
treaty-making  power,  said  in  the  House  of  Representa- 
tives: "I  think  also  that  wherever  there  are  specified 
grants  of  power  to  Congress  they  limit  and  control,  or, 
I  would  rather  say,  modify  the  exercise  of  the  general 
grant  of  the  treaty-making  power  upon  a  principle  which 
is  familiar  to  everyone.  But  if  the  concurrence  of  this 
House  be  not  necessary  in  the  cases  asserted,  if  there  be 
no  restrictions  upon  the  power  I  am'considering,  it  may 
draw  to  itself  and  absorb  the  whole  of  the  power  of  the 
Government.  To  contract  alliances,  to  stipulate  for 
raising  troops  to  be  employed  in  a  common  war  about 
to  be  waged,  to  grant  subsidies,  even  to  introduce  foreign 
troops  within  the  bosom  of  the  country,  are  not  infre- 


Digitized  by 


Google 


160 


LAW  NOTES 


INot.-Dtc.,  19:0- 


quent  instances  of  the  exercise  of  this  power:  and  if  in 
all  such  cases  the  honor  and  faith  of  the  nation  are  com- 
mitted by  the  exclusive  act  of  the  President  and  Senate, 
the  melancholy  duty  alone  might  be  left  to  Congress  of 
Tecording  the  ruin  of  the  Eepublic" 

Mr.  Calhoun  said  in  a  speech  before  the  House:  "The 
treaty-making  power  has  many  and  powerful  limits,  and 
it  will  be  found,  when  I  come  to  discuss  what  those  limits 
are,  that  it  cannot  destroy  our  Constitution  or  our  per- 
sonal liberty,  or  involve  us,  without  the  assent  of  this 
House,  in  war  or  grant  away  our  money."  (Works  of 
Calhoun,  vol.  11,  pp.  131-133,  and  Annals  of  Congress, 
14th  Congress,  1st  Sess.,  1815-16,  pp.  530,  531.)  And 
later  in  the  same  speech,  repeating  the  doctrine  that  that 
cannot  be  done  by  a  treaty  differently  which  is  directed 
by  the  Constitution  to  be  done  in  a  certain  manner,  he 
aaid:  "And  a  treaty  of  alliance  could  not  involve  the 
country  in  war  without  the  consent  of  this  Housa" 

Mr.  Jefferson,  in  drawing  the  limits  of  the  treaty- 
making  power,  included  in  his  list  of  exceptions  to  that 
power  those  subjects  of  legislation  in  which  a  participa- 
tion had  been  given  to  ^e  House  of  Kepresentatives, 
but  admitted  that  this  exception  was  not  granted  by 
everyone.  (Manual  of  Parliamentary  Practice,  p.  186.) 
And  Mr.  Henry  St.  George  Tucker  has  expr^sed  his 
opinion  that  since  the  Constitution  has  granted  to  Con- 
gress the  power  to  declare  war,  the  President  and  Senate 
oould  not  make  a  treaty  with  a  foreign  power  to  enter 
into  war  under  certain  circumstances.  To  do  so,  he 
holds,  would  be  to  consider  the  treaty-making  power 
superior  to  the  Constitution  itself. 

It  would  be  hard,  in  these  opinions,  to  find  any  sup- 
port for  the  doctrine  of  the  unlimited  treaty-making 
power,  of  which  Justice  Daniel  said  in-  the  Passenger 
Cases,  7  Howard  516,  12  L.  ed.  702 :  "It  must  be  viewed 
as  the  exercise  o4  a  power  transcending  that  which  called 
it  into  existence:  a  power  single,  imiversal,  engrossing, 
absolute.  Everything  in  the  nature  of  civil  or  property 
right  is  thus  engulfed  in  federal  legislation  and  in  the 
power  of  making  treaties/' 

The  exponents  of  this  theory  have  their  authorities 
of  course.  Alexander  Hamilton  said:  "A  treaty  can- 
not be  made  which  alters  the  constitution  of  the  country, 
or  which  infringes  any  express  exceptions  to  the'  power 
of  tiie  Constitution  of  the  United  States.  But  it  is  diffi- 
cult to  assign  any  other  bounds  to  the  power.'*  (Hamil- 
ton's WorlM,  vol  IV,  p.  342.)  The  supporters  of  this 
view  base  their  opinion  on  the  theory  that  the  Glovem- 
ment  possesses  all  the  attributes  of  sovereignty,  and  that 
the  treaty-making  power  as  such  an  attribute  is  vested 
in  the  Federal  Government  thereby  in  addition  to  the 
delegation  of  such  power  by  the  Constitution. 

But,  Mr.  Henry  St  George  Tucker  points  out,  if  such 
power  were  not  dependent  on  the  Constitution  for  its 
existence  but  was  indeed  an  "inherent  power''  of  the 
federal  government,  why  should  a  grant  of  the  power 
have  been  made  in  the  Constitution?  And  it  has  been 
repeatedly  remarked  that  to  put  into  practice  the  theory 
of  the  unlimited  treaty-making  power  would  result  in 
the  overthrow  of  that  nice  balance  and  adjustment  of 
powers  which  were  the  aim  and  effort  of  the  framers  of 
the  Constitution;  would  make  it  possible  for  the  Presi- 
dent and  the  Senate  to  accomplish  by  way  of  a  treaty 
what  could  not  otherwise  be  done  or  done  only  by  Con- 
gress. 


It  is  argued  that  without  the  exercise  of  an  unlimited 
treaty  power  the  United  States  lacks  an  attribute  of 
sovereignty  which  is  most  important  But  the  United 
States  is  a  government  of  enumerated  powers,  and  if  an 
unlimited  treaty-making  power  is  not  among  those 
granted  by  the  Constitution  it  is  not -possessed  by  the 
federal  government  Moreover,  as  Mr.  Henry  St  George 
Tucker  again  makes  clear,  the  treaty-making  power  in 
other  governments  is  subject  to  many  of  the  restrictiona 
imposed  thereon  by  our  own  Constitution. 

It  must  be  admitted  that  treaties  have  been  made  by 
the  United  States  which  are  similar  in  a  d^ree,  as  re- 
gards the  questions  involved,  to  the  provisions  of  the 
League  of  Nations.  By  one  such  treaty  we  have  guaran- 
teed to  maintain  the  independence  of  the  Eepublic  of 
Panama,  and  the  validity  of  this  treaty  seems  not  to 
have  been  questioned.  But  it  is  submitted  that  the  rea- 
sonable and  logical  view  of  the  matter  is  set  forth  ia 
Tucker's  Blackstone,  vol.  I,  appendix  338,  where  it  ia 
said:  ^^It  may  not  be  improper  here  to  add  something  oa 
the  subject  of  that  part  of  the  Constitution  which  de- 
clares that  treaties  made  by  the  President  and  Senate 
shall  be  a  part  of  the  supreme  law  of  the  land;  acts  of 
Congress  made  pursuant  to  the  powers  del^ated  by  the 
Constitution  are  to  be  regarded  in  the  same  light  What 
then  is  the  effect  of  a  treaty  made  by  the  President  and 
Senate,  some  of  the  articles  of  which  may  contain  stipu- 
lations on  l^islative  objects  or  such  as  are  expressly 
vested  in  Congress  by  the  Constitution,  until  Congress 
shall  make  a  law  carrying  them  into  effect  ?  Is  Congress 
bound  to  carry  such  stipulations  into  effect  whether  they 
approve  or  disapprove  of  them  ?  Have  they  no  negative,, 
no  discretion  upon  the  subject?  The  answer  seems  to  be 
that  it  is,  in  some  respects,  an  inchoate  act  It  is  the 
law  of  the  land,  and  binding  in  all  its  parts,  except  so 
far  as  relates  to  those  stipulations.  Its  final  fate,  in 
case  of  refusal  on  the  part  of  Congress  to  carry  those 
stipulations  into  effect,  would  depend  on  the  will  of  the 
other  nation.  If  they  were  satisfied  that  the  treaty 
should  subsist,  although  some  of  the  original  conditions 
should  not  be  fulfilled  on  our  part,  the  whole  except 
those  stipulations  embracing  l^slative  objects  might  re- 
main a  treaty.  But  if  the  other  nation  diose  not  to  be 
bound,  they  would  be  at  liberty  to  say  so,  and  the  treaty 
would  be  defeated." 

JL  S. 


MISTAKES  IN  WILLS 


A  iiiSTAKE  in  a  will  is  a  serious  thing  and  not  always  reeti- 
fiable.  In  addressing  a  jury  Lord  Hannen  on  one  oocasioB 
said  (Morrell  v.  Morrell,  46  L.  T.  Rep.  485;  7  Prob.  Div.  68): 
**There  can  be  no  graver  question  brought  into  a  court  of  law 
than  the  question  what  is  a  man's  last  will  when  he  is  dead 
and  no  longer  able  to  speak  for  himself,  and  his  property  has 
to  be  distributed  according  to  the  particulai:  words  that  have 
been  used  in  a  particular  instrument."  Among  such  questiom 
perhaps  the  gravest  are  those  that  relate  to  cases  where  a  court 
is  entirely  satisfied  as  to  a  mistake  having  been  made,  and  as 
to  what  the  testator's  real  intention  was,  and  yet  finds  itself 
constrained  to  hold  that  the  mistake  cannot  be  put  right  and 
the  testator's  intention  cannot  be  carried  out     This  is  one  of 
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the  inevitable  results  of  the  policy  introduced  by  the  Wills  Act 
1837 — ^that  a  will  must  be  in  writing  and  must  be  attested  in 
a  certain  manner.  But  the  limits  within  which  the  general 
equitable  jurisdiction  to  correct  mistakes  can  be  exercised  with 
respect  to  wills  is  even  now  far  from  being  settled.  In  par- 
ticular, it  is  still  a  matter  of  doubt  how  far  a  rule  laid  down 
in  very  definite  terms  by  Lord  Penzance  in  1866  can  be  re- 
garded as  sound — ^a  rule  making  inviolable,  in  the  absence  of 
fraud,  any  will  once  formally  read  over  to  and  approved  by  the 
testator. 

The  rule  referred  to  was  laid  down  in  set  terms  upon  more 
than  one  occasion  by  Lord  Penzance,  and  a  typical  case  is 
Guardhouse  v.  Blackburn  (14  L.  T.  Rep.  69;  L.  Rep.  1  P.  &  D. 
1Q9).  In  that  case  the  whole  subject  of  parol  evidence  in  rela- 
tion to  wills  was  gone  into  very  fully,  and  certain  propositions 
were  stated  as  embodying  rules  which,  since  the  Wills  Act  1837, 
ought  to  be  followed  by  the  court.  Among  these  propositions 
were  the  following:  That,  subject  to  exceptions  for  cases  of 
fraud,  ''the  fact  that  the  will  has  been  duly  read  over  to  a 
capable  testator  on  the  occasion  of  its  execution,  or  that  its 
contents  have  been  brought  to  his  notice  in  any  other  way, 
should,  when  coupled  with  his  execution  thereof,  be  held  con- 
clusive evidence  that  he  approved  as  well  as  knew  the  contents 
thereof.''  It  was  sought  to  have  certain  words  expunged  from 
a  codicil  before  probate  of  the  will,  and  codicil  was  granted. 
The  effect  of  the  words  was  to  discharge  realty  from  pecuniary 
legacies,  and  the  ground  on  which  the  court  was  asked  to  ex- 
punge them  was  that  they  were  inserted  by  the  solicitor  who 
drew  the  will  by  mistake  and  without  instructions.  The  codicil, 
however,  had  been  read  over  to  the  testator  before  execution, 
and  Lord  Penzance  applied  ine  principle  above  stated  and  re- 
fused to  expunge  the  words  from  the  codicil,  notwithstanding 
^e  oath  of  the  attorney  who  prepared  it,  fortified  by  his  notes 
of  the  testator's  instructions." 

One  of  the  cases  in  which  Lord  Penzance  laid  down  and  acted 
on  the  rule  above  quoted  at  length  came  before  the  House  of 
Lords  in  1875  (Fulton  v.  Andrew,  32  L.  T.  Rep.  209;  L.  Rep. 
7,  H.  L.  448).  In  the  course  of  the  judgment  delivered  on  this 
appeal  it  was  observed  that  there  was  no  hard-and-fast  rul^  of 
law  to  the  effect  above  stated,  as  laid  down  in  Guardhouse  v. 
Blackburn  (sup.)  and  other  cases.  Lord  Cairns  said:  ''I  should 
.  .  .  greatly  deprecate  the  introduction  or  creation  of  fixed  and 
unyielding  rules  of  law  which  are  not  imposed  by  Act  of  Parlia- 
ment I  think  it  would  be  greatly  to  be  deprecated  that  any 
positive  rule  as  to  dealing  with  a  question  of  fact  should  be 
laid  down."  Lord  Hatherley  referred  to  'the  supposed  existence 
of  a  rigid  rule,  by  which,  when  you  are  once  satisfied  that  a 
testator  of  a  competent  mind  has  had  his  will  read  over  to  him, 
and  has  thereupon  executed  it,  all  further  inquiry  is  shut  out," 
and  went  on  to  express  the  opinion  that  the  supposed  rule  only 
amounted  to  this*,  that  ''if  a  man  signs  any  instrument,  he  being 
competent  to  understand  that  instrument,  and  having  had  it 
read  over  to  him,  there  is  a  very  strong  presumption  that  it  has 
been  duly  executed." 

The  precise  extent,  however,  to  which  these  observations  in 
Fulton  V.  Andrew  are  to  be  taken  as  qualifying  the  effect  of 
Guardhouse  v.  Blackburn  and  similar  cases  has  been  left  in  great 
doubt  by  subsequent  cases  on  the  subject,  and,  pending  further 
decision  by  competent  authority,  it  is  impossible  to  affirm  posi- 
tively—what the  observations  in  Pulton  v.  Andrew  certainly 
point  to — ^that  the  fact  of  a  will  being  read  over  to  a  testator  is 
merely  a  circumstance  to  be  taken  into  account  in  deciding 
whether  any  part  of  it  has  been  inserted  by  mistake. 

In  1892  Sir  Francis  Jeune  did  "not  think  any  serious  differ- 
ence with"  Gkiardhouse  v.  Blackburn  had  been  expressed  by  the 


Lords  in  Fulton  v,  Andrew  (ColHns  v.  Elstone,  67  L.  T.  Bep» 
624;  (1893)  P.  1).  In  that  ease  the  question  at  issue  waa 
whether  the  words  "I  hereby  revoke  all  wills  by  me  at  any  time 
heretofore  made,"  contained  in  a  printed  form  of  will,  could 
be  omitted  as  having  been  left  standing  in  the  executed  docu- 
ment by  mistake.  The  testatrix  had  already  made  a  will  and 
codicil,  and  did  not  desire  to  revoke  them.  The  person  employed 
to  prepare  the  will  (intended  to  be  merely  a  codicil)  was  a 
layman,  and  did  not  understand  the  effect  of  the  revocation 
clause.  The  testatrix  actually  objected  to  the  revocation  clause 
when  read  to  her,  but  was  persuaded  (through  her  friend's 
mistake)  to  leave  it  in.  Sir  Francis  Jeune  refused  to  strike 
out  the  revocation  clause,  though  "regretting  that  I  am  com- 
pelled to  come  to  a  conclusion  in  which  I  am  conscious  that 
the  result  will  be  that  the  real  intention  of  the  testatrix  is  not 
carried  out."  "The  words  were  inserted,"  so  the  President  held, 
"because  the  testatrix  misunderstood  their  meaning,  and  I  have 
no  doubt  as  to  how  she  came  to  misunderstand  their  meaning."^ 
But  the  correction  of  this  mistake  could  not  be  allowed  "con- 
sistently with  the  authorities" — ^namely.  Guardhouse  v.  Black- 
bum,  etc.  No  effect,  therefore,  was  given  to  the  observations 
made  in  Fulton  v.  Andrew  (sup.).  Sir  Francis  Jeune  also  put 
the  matter  in  another  way,  though  this  does  not  seem  to  cany 
it  any  further.  He  cited  the  view  of  Lord  Hannen  in  Morrell 
V.  MorreU  (46  L.  T.  Rep.  485;  7  Prob.  Div.  68)  as  to  a  testator 
adopting  the  words  of  his  legal  adviser  "just  as  though  they 
were  his  own" — "if  a  person  employs  another  to  convey  his 
meaning  in  technical  language,  and  that  other  person  makes  a 
mistake  in  doing  it,  the  mistake  is  the  same  as  if  the  person 
had  employed  the  technical  language  himself.  .  .  .  This  lady 
thought  it  right  to  employ  this  gentleman  to  make  her  will  for 
her  ...  his  mistake  is  her  mistake." 

In  1917  the  question  again  came  up,  though  it  was  not  neces- 
sary to  decide  it,  as  to  how  far  Guardhouse  v.  Blackburn  was 
qualified  by  Fulton  v.  Andrew.  Mr.  Justice  Hill  in  Gregson  v. 
Taylor  (117  L.  T.  Rep.  318;  (1917)  p.  256)  had  to  determine 
whether  the  name  of  a  legatee,  as  to  whose  legacy  it  was  un- 
certain what  the  testatrix  had  intended,  was  to  be  expunged 
from  a  codicil.  In  the  result  it  was  held  that  there  was  not 
sufficient  evidence  to  show  that  the  testatris  intended  no  benefit 
at  all  to  be  given  to  the  legatee,  and  the  gift  was  therefore  left 
standing  in  the  codicil  as  executed.  The  codicil  had  been  read 
over  to  the  testatrix.  It  was  observed  that  only  in  two  cases 
since  the  decision  of  Fulton  v.  Andrew  have  words  been  directed 
by  the  court  to  be  omitte;|d  from  a  will  definitely  proved  to  have 
been  properly  read  over  to  a  capable  testator.  These  casea 
are  In  the  Goods  of  Walkley  (69  L.  T.  Rep.  419)  and  Jane  v. 
Jane  ("Times,"  March  30,  1917).  In  the  first  the  number  of  a 
house  had  been  incorrectly  stated,  in  the  latter  the  number  of 
a  particular  year.  Mr.  Justice  Hill  also  said  that,  assuming  no 
such  binding  rule  as  laid  down  by  Lord  Penzance  to  exist,  the 
reading  over  of  a  will  to  a  capable  testator  and  his  deliberate 
execution  of  it  "afford  a  very  grave  and  strong  presumption 
that  he  knew  and  approved  all  the  contents,  a  presumption 
which  can  be  rebutted  only  by  the  clearest  evidence." 

The  tendency  of  the  English  courts  to  minimise  the  effect  of 
Fulton  i;.  Andrew  upon  Guardhouse  v.  Blackburn  is  accurately 
reflected  in  the  oversea  courts.  The  question  was  raised  in 
Australia  recently  (In  the  Will  of  Cartledge,  1919,  Vict.  L.  R. 
82).  In  that  case  the  court  was  asked  to  transpose  words  in 
a  will,  on  the  ground  that  the  will  and  codicil  as  executed  did 
not  express  the  real  intention  of  the  testator.  Satisfactory 
evidence  was  adduced  to  show  that  two  devises  of  land  had  been 
by  the  testator's  own  mistake  transposed,  each  beneficiary  get- 
ting by  the  will  land  which  the  testator  really  intended  for  the 
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other.  The  judge*  before  whom  the  case  was  heard  expressed 
himself  as  quite  satisfied  that  the  mistake  had  been  made — 'Hhe 
evidenee  being  to  my  mind  conclusive" — ^but  held  that  he  could 
not  strike  out  some  words  and  insert  others.  The  decision,  if 
sound;  is  at  all  events  near  the  line.  The  cases  must  relied  on 
were  Collins  v.  Elstone  (sup.)  and  Morrell  v,  Morrell  (sup.) — 
Law  Times, 


/' 


Cases  of  ^ntecest 

LiABiLiTx-  OF  Directors  for  Embezzlehent  by  Officer  of 
Corporation. — ^In  Besselieu  v.  Brown,  (N.  Car.)  97  S.  E.  743, 
reported  and  annotated  in  2  A.  L.  R.  862,  it  was.  held,  that 
directors  of  a  corporation  who  neglect  to  attend  directors'  meet- 
ings, and  leave  the  corporate  business  largely  to  the  control  and 
management  of  an  officer  without  control,  direction,  or  restraint, 
may  be  liable  at  the  suit  of  its  receiver  to  make  good  money 
embezzled  by  such  officer.  The  court  said  inter  alia :  "It  is  fully 
established,  in  this  jurisdiction  and  elsewhere,  that  the  directors 
and  managing  officers  of  a  corporation  are  to  be  properly  con- 
sidered and  dealt  with  as  trustees  or  quasi  trustees  in  respect 
to  their  corporate  management,  and  may,  in  proper  instances, 
be  held  liable  for  loss  or  depletion  of  the  company's  assets,  due 
to  their  wilful  or  negligent  failure  to  perform  their  official 
duties.  They  are  not,  as  a  rule,  responsible  for  m^  errors  of 
judgment  (Fisher  v.  Fisher,  170  N.  C.  378,  87  S.Ie.  113,  and 
authorities  cited),  nor  for  slight  omissions,  from  which  the  loss 
complained  of  could  have  reasonably  been  expected;  but,  where 
they  accept  these  positions  of  trust,  they  are  expected  and  re- 
quired to  give  them  the  care  and  attention  that  a  prudent  man 
should  exercise  in  like  circumstances  and  charged  with  a  like 
duty;  usually  the  care  that  he  3hows  in  the  conduct  of  his 
own  affairs  of  a  similar  kind;  and  if  there  is  a  breach  of  legal 
duty  in  this  respect,  causing  a  loss  of  the  company's  assets,  the 
corporation  may  sue,  and,  in  case  of  insolvency,  the  action  can 
be  maintained  by  the  receiver." 

Duty  of  Husband  to  Use  Force  Against  Wife  to  Prevent 
Separation. — ^In  Nunn  v.  Nunn  (Oregon),  178  Pac.  600,  re- 
ported and  annotated  in  3  A.  L.  R.  500,  it  was  held  that  a 
man  is  i^ot  compelled  to  use  physical  force  to  prevent  his  wife 
leaving  him  in  order  that  the  separation  may  not  be  deemed 
collusive  and  he  thereby  be  debarred  of  his  right  to  a  divorce. 
Said  the  court :  ''It  is  evident  that  plaintiff  is  an  ignorant  man, 
who  is  %mable  to  express  himself  clearly;  but  the  testimony  in- 
dicates that  he  had  on  his  hands  a  dissatisfied,  self-willed  wife, 
who  was  determined  to  go  away  and  never  return,  and  that 
after  using  reasonable  remonstrance,  and  endeavoring,  without 
avail,  to  persuade  her  not  to  go,  he  succumbed  to  the  inevitable 
and  allowed  her  to  go  without  creating  a  useless  scene.  So  far 
as  persuasion  went,  plaintiff  did  his  part,  and  it  was  but 
good  manners  to  help  her  with  her  trunks  to  the  station  when 
he  found  she  was  determined  to  go,  and  this  act  should  not  be 
construed  to  imply  a  consent  to  the  separation.  .  The  law  does 
not  require  that  a  man  shall  use  physical  force  to  detain  his 
wife,  or  to  protest  to  the  iron  heavens  against  her  going,  in 
order  that  the  separation  shall  not  be  deemed  collusive.  It 
seems  reasonably  certain  that  no  persuasion  or  objection  on 
plaintiff's  part  would  have  prevented  her  going,  and  that  he 
never  consented  to  it,  but,  on  the  contrary,  remonstrated  against 
it.  We  think  defendant's  conduct  falls  fairly  within  the  defini- 
tion of  desertion  given  by  Mr.  Commissioner  Slater  in  Luper 


V.  Luper,  61  Or.  418,  96  Pac.  1099:  'Desertion  or  abandonment 
consists  in  the  voluntary  separation  of  one  spouse  from  the 
other  for  the  prescribed  time,  without  the  latter's  consent,  with- 
out justification,  and  with  the  intention  of  not  returning.'  The 
defendant  went  after  she  was  honestly  asked  to  remain;  she 
went  without  the  intention  of  returning,  and  it  is  evident  that 
she  will  not  return.  Under  these  circumstances,  plaintiff  ought 
not  to  be  hampered  in  the  transaction  of  his  business  or  the 
transfer  of  his  real  property  for  the  balance  of  his  life,  simply 
because  he  submitted  to  the  inevitable  like  a  gentleman." 

Power  of  Court  to  Read  "Not"  Into  Criminal  Statute. — 
The  case  of  State  v.  Claiborne  (Iowa),  170  N.  W.  417,  involved 
a  statute  intended  to  provide  for  safety  in  the  use  of  automobile 
lights  but  actually  reading  that  no  automobile  should  be  operated 
with  a  light  "unless  the  same  shall  be  so  designed  that  the 
directly  reflected  and  unsuffused  beams,  when  measured  75  feet 
or  more  ahead  of  the  light,  shall  rise  above  42  inches  from  the 
level  surface."  On  the  trial  of  the  case,  the  lower  court  read 
the  word  "not"  in  the  statute  so  as  to  make  it  read  "shall  not 
rise  above  42  inches,"  etc.  Holding  that  this  was  improper 
and  that  there  was  a  failure  of  legislation,  the  appellate  court 
said:  "Under  the  authorities,  it  is  proper  for  us  to  take  into 
consideration  the  object  which  the  legislature  sought  to  obtain 
and  the  evil  which  it  endeavored  to  remedy,  and  the  surround- 
ing circumstances  and  the  ends  intended  to  be  accomplished,  as 
well  as  the  context,  and  that  statutes  should  be  so  construed 
as  to  give  effect  to  the  evident  legislative  intent.  We  may  take 
into  consideration  the  fact  that  automobiles  are  in  common  use, 
and  that  certain  lights  used  on  Atomobiles  oftentimes  blind  the 
driver  of  a  vehicle  approaching  in  the  opposite  direction,  and 
that  the  purpose  of  the  legislature  in  passing  the  act  in  ques- 
tion was  to  correct  this  condition.  We  are  satisfied  from  all 
these  circumstances  and  the  record  that  it  was  not  the  intention 
of  the  legislature  to  pass  the  act  as  it  reads.  Conceding  this 
to  be  so,  the  question  is:  May  we,  under  the  circumstances  and 
record,  read  into  the  statute  a  word  which  gives  it  exactly  the 
opposite  effect.  We  are  not  disposed  to  go  that  far.  It  seems 
to  us,  to  do  so  we  would  be  compelled  to  take  into  consideration 
matters  not  proper  for  us  to  consider,  such  as  the  evidence  or 
opinions  of  witnesses  testifying  in  the  case,  and  the  like.  We 
could  construe  it  as  written,  but,  as  said,  we  are  satisfied  such 
was  not  the  intention.  In  this  case  the  word  'not'  was  read 
into  the  statute  in  order  to  work  the  acquittal  of  the  accused. 
Nevertheless,  it  is  a  criminal  statute.  Might  this  be  done  in 
order  to  secure  a  conviction,  if  it  were  necessary  to  do  soT 
We  reach  the  conclusion  that,  rather  than  to  construe  the  statute 
as  written,  or  to  read  into  it  the  word  'not'  as  was  done  by  the 
trial  court,  we  ought  to  and  do  hold  that  as  to  this  particular 
point  there  was  a  failure  of  legislation,  and  that  the  defendant 
was  properly  discharged  on  that  ground;  there  being  no  statute 
under  which  he  could  be  convicted  of  the  charge  against  him. 
The  legislature  is  about  to  meet,  and  if  the  matter  is  brought 
to  their  attention  they  can  readily  make  the  matter  plain." 

Validity  of  Statute  Forbidding  Location  or  Oil  or  Gas 
Well  Near  Railroad. — ^A  state  statute  making  it  unlawful  to 
drill  or  operate  oil  or  gas  wells  within  100  feet  of  the  right 
of  way  of  any  steam  or  electric  line  of  railway  does  not  con- 
travene the  provisions  of  the  Federal  Constitution  and  is  a 
proper  exercise  of  the  police  power  of  the  state.  It  was  so 
held  in  Winkler  v.  Anderson,  104  Kan.  1,  177  Pac.  521,  re- 
ported and  annotated  in  3  A.  L.  H.  268,  wherein  the  court  said: 
"The  action  was  one  to  enjoin  enforcement  of  the  penal  pro- 
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vision  of  the  statute  (Gen.  Stat.  1915,  (4^79)9  making  it  un- 
lawful to  drill  or  operate  oil  or  gas  wells  within  100  feet  of 
the  right  of  way  of  any  steam  or  electric  line  of  railway.  An 
injimetion  was  denied,  and  the  plaintifb  appeal.  The  plaintiffs 
liave  an  oil  and  gas  lease  of  a  strip  of  ground  from  37  to  50V^ 
feet  wide,  adjoining  the  right  of  way  of  the  Atehison,  Topeka 
A  Santa  Fe  Bailroad  on  the  south.  The  right  of  way  is  100 
fMt  wide.  The  track  is  in  the  center  of  the  right  of  way,  and 
the  plaintiffs  have  two  producing  wells  within  the  limits  de- 
nounced hy  the  statute.  The  owners  of  a  lease  adjoining  the 
plaintiffs^  property  on  the  south  are  operating  a  producing  well 
S3  feet  from  the  plaintiffs'  south  line.  The  plaintiffs'  lease  is 
entirely  valueless,  if  the  statute  he  valid.  The  claim  is  that  the 
statute  was  not  the  product  of  a  proper  exercise  of  the  police 
power  of  the  state,  that  it  deprives  the  plaintiffs  of  property 
without  compensation,  and  without  due  process  of  law,  that  it 
denies  the  plaintiffs  the  equal  protection  of  the  law,  and  that 
it  abridges  the  privileges  and  immunities  of  the  plaintiffs,  con- 
trary to  the  provisions  of  the  Constitution  of  the  state  of 
Kansas,  and  of  the  Constitution  of  the  United  States.  The 
question  is  a  very  narrow  one.  The  police  power  extends  not 
only  to  the  protection  of  the  public  safety,  health,  and  morals, 
but  also  to  the  promotion  of  the  common  convenience,  pros- 
perity and  welfare.  State  v.  Wilson,  101  Kan.  789,  794,  L. 
R.  A.  1918B,  374,  168  Pac.  679.  While  oil  and  gas  wells  are 
cot  nuisances  per  se,  and  the  business  of  drilling  and  operating 
them  is  ordinarily  legitimate  and  harmless",  it  is  conceivable  that 
they  may  become  detrimental  in  a  high  degree.  The  greed  for 
mineral  in  a  rich  field  becomes  insatiate.  Steam  and  electric 
railway  rights  of  way  may  be  exploited,  and  unless  the  works, 
structures,  establishments,  activities,  and  products  of  mining 
operations  be  kept  at  a  safe  distance  from  railway  tracks,  life 
and  property  might  be  endangered,  commerce  impeded,  and  the 
general  welfare  seriously  affected.  If  the  legislature  acted  from 
some  such  considerations  as  these,  it  possessed  power  to  fix  a 
limit  within  which  drilling  and  operating  should  not  intrude, 
and  the  court  is  unable  to  say  that  a  free  space  of  100  feet 
is  unreasonable.'' 

Vote  Necessiabt  to  Pass  Pill  Over  Presidential  Veto. — 
In  Missouri  Pacific  R.  Co.  v.  Kansas,  248  U.  S.  276,  39  Sup. 
€t  Rep.  93,  it  was  held  that  a  two-thirds  vote  in  each  house 
«f  Congress  of  the  members  present,  there  being  a  quorum,  is 
all  that  is  required  to  pass  a  bill  over  the  President's  veto.  The 
ease  involved  the  legality  of  certain  penalties  imposed  on  the 
Railway  Company  by  virtue  of  power  conferred  on  the  state 
by  the  Webb-Kenyon  Act,  and  it  was  contended  that  that  Act 
was  never  enacted  into  law  because  after  its  veto  by  the  Presi- 
dent it  received  in  the  Senate  only  a  two-thirds  vote  of  the 
senators  present  (a  quorum),  which  was  less  than  two-thirds 
of  all  the  members  elected  lo  and  entitled  to  sit  in  that  body. 
Mr.  Chief  Justice  White  said:  "The  proposition  concerns  clause 
2  of  5  7  of  article  1  of  the  Constitution,  providing  that,  in  case 
a  bill  passed  by  Congress  is  disapproved  by  the  President, 
*.  .  .  he  shall  return  it,  with  his  objections,  to  that  house  in 
which  it  shall  have  originated,  who  shaU  enter  the  objections  at 
large  on  their  journal  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  two-thirds  of  that  house  shall  agree  to 
pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to 
the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and 
if  approved  by  two-thirds  of  that  house,  it  shall  become  a 
law.  •  .  .'  The  extent  of  the  vote  exacted  being  certain,  the 
question  depends  upon  the  significance  of  the  words,  'that  house' ; 
,  that  is,  whether  those  words  relate  to  the  two  houses  by  which 
the  bill  was  passed  and  upon  which  fuU  legislative  power  is 


conferred  by  the  Constitution  in  case  of  the  presence  of  a 
quorum  (a  majority  of  the  members  of  each  house;  (  5,  art.  1), 
or  whether  they  refer  to  a  body  which  must  be  assumed  to 
embrace,  not  a  majority,  but  all  its  members,  for  the  purpose 
of  estimating  the  two-thirds  vote  required.  As  the  context  leaves 
no  doubt  that  the  provision  was  dealing  with  the  two  houses 
as  organized  and  entitled  to  exert  legislative  power,  it  follows 
that  to  state  the  contention  is  to  adversely  dispose  of  it.  But, 
in  addition,  the  erroneous  assumption  upon  which  the  contention 
proceeds  is  plainly  demonstrated  by  a  consideration  of  the  course 
of  proceedings  in  the  convention  which  framed  the  Constitution, 
since,  as  pointed  out  by  Curtis  (History  Of  the  Constitution, 
vol.  2,  p.  267,  note),  it  appears  from  those  proceedings  that 
the  veto  provision  as  originally  offered  was  changed  into  the 
form  in  which  it  now  stands  after  the  adoption  of  the  article 
fixing  the  quorum  of  the  two  houses  for  the  purpose  of  exerting 
legislative  power,  and  with  the  object  of  giving  the  power  t6 
override  a  veto  to  the  bodies  as  thus  organized.  A  further 
confirmation  of  this  view  is  afforded  by  the  fact  that  there  is 
no  indication  in  the  constitutions  and  laws  of  the  several  states 
existing  before  the  Constitution  of  the  United  States  was  framed 
that  it  was  deemed  that  the  legislative  body  which  had  power 
to  pass  a  bill  over  a  veto  was  any  other  than  the  legislative 
body  organized  conformably  to  law  for  the  purpose  of  enacting 
legislation,  and  hence  that  the  majority  fixed  as  necessary  to 
override  a  veto  was  the  required  majority  of  the  body  in  whom 
the  power  to  legislate  was  lodged.  .  .  .  While  there  is  no  de- 
cision of  this  court  covering  the  subject,  in  the  state  courts  of 
last  resort  the  question  has  arisen  and  been  passed  upon,  re- 
sulting in  every  case  in  the  recognition  of  the  principle  that, 
in  the  absence  of  an  express  command  to  the  contrary,  the  two- 
thirds  vote  of  the  house  required  to  pass  a  bill  over  a  veto  is 
the  two-thirds  of  a  quorum  of  the  body  as  empowered  to  per- 
form other  legislative  duties." 


New  Orleanb  Jurist  to  Quit.— Associate  Justice  0.  0. 
Provosty  of  the  Louisiana  Supreme  Court  refuses  to  be  a 
candidate  to  succeed  himself. 

Chicago  County  Court  Appointment. — James  T.  Bums,' 
county  judge  of  Kankakee  county,  Illinois,  succeeds  the  late 
Thomas  F.  Scully  on  the  Cook  county  bench. 

Demise  op  Nebraska  A'ptornby. — ^Hon.  John  J.  Burke,  for 
many  years  one  of  the  leaders  of  the  bar  in  southeastern 
Nebraska,  died  at  his  home  in  Geneva  after  a  long  illness. 

Alabama  County  Court  Appointment. — W.  T.  Lowe,  a 
Decatur,  Alabama,  attorney  and  former  state  senator,  has  been 
appointed  a  judge  of  the  newly  created  Morgan  County  Court. 

Well-Known  PiiiiiADELPHiA  Lawyer  Dead. — Reubeu  O. 
Moon,  a  Philadelphia  lawyer  and  former  member  of  Congress, 
is  dead  at  the  age  of  72.  He  was  born  in  Burlington,  New 
Jersey. 

Prominent  St.  Louis  Lawyer  Dead.— Frederick  N.  Judson 

of   St.   Louis  died   October  18.     He  was   one   of  the   leading 

authorities  on  taxation  and  was  the  author  of  the  Missouri  in- 
come tax  law. 
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Death  op  Buffalo  Lawyer. — Sidney  W.  Petrie  of  the 
federal  court  for  the  western  district  of  New  York  and  in- 
structor of  federal  practice  at  the  Buffalo  Law  School,  died 
Nov.  1,  at  the  age  of  63. 

South  Dakota  Judicial  Vacancy  Filled. — Governor  Nor- 
beck  of  South  Dakota  has  appointed  L.  W.  Mead  of  Alcester 
county  judge  of  Union  county  to  fill  a  vacancy  caused  by  the 
death  of  Judge  Stickney. 

Former  Indiana  Jurist  Succumbs  to  Disease. — The  death 
of  George  H.  Koons  of  Muncie,  Indiana,  occurred  in  October. 
He  was  formerly  judge  of  the  Delaware  circuit  court,  and  one 
of  the  best  known  attorneys  of  eastern  Indiana. 

Demise  op  Illinois  Judges. — The  death  of  Judge  Duane  J. 
Games,  71  years  old,  a  former  judge  of  the  appellate  court 
of  the  second  Illinois  district,  occurred  recently,  as  did  that  of 
Judge  Henry  M.  Guerin  of  the  superior  court  of  Chicago. 

Changes  in  Nebraska  Courts. — E.  J.  Clements  of  Lincoln, 
Nebraska,  has  been  appointed  district  judge  of  Lancaster 
county  to  fill  a  vacancy  caused  by  the  appointment  of  Judge 
Leonard  C.  Flansburg  to  the  supreme  court  commissioiu 

Former  United  States  Assistant  Attorney  General  Com- 
mits Suicide. — Winfred  T.  Denison,  a  former  assistant  attorney 
general  of  the  United  States,  committed  suicide  recently  in 
New  York  city  by  throwing  himself  in  front  of  a  moving  sub- 
way train. 

Deaths  Among  New  York  Lawyers. — ^Ralph  J.  Preston,  a 
lawyer  of  New  York  city,  who  was  deputy  Red  Cross  Commis- 
sioner for  the  whole  of  Europe,  died  October  25.  James  W. 
Osborne,  widely  known  as  a  criminal  lawyer,  and  former  as- 
sistant district  attorney  of  New  York  county,  died  suddenly 
at  the  age  of  61. 

The  Probate  Judges'  Association  of  Missouri  was  held  at 
Springfield  the  early  part  of  October,  Judge  Thomas  H.  Gideon 
of  Green  county  was  elected  president,  Judge  Sam  A.  Hogden 
of  St.  Louis  vice-president,  and  Judge  Jules  E.  Guinotte  of 
Kansas  City  secretary  and  treasurer. 

Deaths  Among  Texas  Jurists. — ^Judge  J.  H.  Calhoun  of 
Cisco  is  dead.  He  was  formerly  judge  of  the  forty-second 
judicial  district.  Judge  D.  B.  Tarlton,  65  years  old,  former 
chief  justice  of  the  Court  of  Criminal  Appeals,  is  also  dead. 
He  had  been  a  professor  of  law  at  Texas  University  for  twelve 
years. 

Missouri  Bar  Association. — The  Bar  Association  of  Missouri 
held  its  annual  meeting  in  Kansas  City,  October  3  and  4.  Judge 
David  H.  Harris  of  Fulton  was  elected  president,  succeeding 
James  C.  Jones  of  St.  Louis.  United  States  Attorney  General 
A.  Mitchell  Palmer  and  David  R.  Francis,  ambassador  to 
Russia,  were  among  the  speakers  heard. 

Texas  Judicial  Changes. — Governor  Hobby  has  appointed 
Judge  J.  Adams  district  judge  of  the  first  judicial  district,  suc- 
ceeding Judge  W.  T.  Davis  of  San  Augustine  who  resigned. 
Judge  J.  T.  Nolan,  county  judge  of  Kenney  county,  has  tendered 
his  resignation.  E.  A.  HiU  of  Cisco  has  been  appointed  judge 
of  the  eighty-eighth  district  court 

The  Ohio  Bar  Assoctation  will  hold  its  midwinter  meeting 
at  Dayton,  January  23,  24.  Hampton  L.  Carson  of  Philadelphia, 
and  Sir  James  Aiken,  K.  C,  of  Winnipeg,  Canada,  have  ac- 


cepted invitations  to  address  the  meeting.  It  is  the  intentioift 
of  the  committee  having  the  meeting  in  charge  to  bring  to^ 
gether  at  the  same  time  other  members  of  the  American  Bar 
Association. 

J 
Missouri  Supreme  Court  Appointments. — John  L  WiUiann 
s'on  of  Kansas  City,  Missouri,  has  been  made  a  judge  of  the 
Missouri  Supreme  Court  to  fill  a  vacancy  caused  by  the  resig- 
nation of  Judge  C.  B.  Faris  recently  appointed  a  federal  judg^ 
Another  vacancy  caused  by  the  death  of  Chief  Justice  H^oy 
W.  Bond  has  been  filled  by  the  appointment  of  Richard  Lb 
Goode. 

Dean  of  Kansas  Universitt  Law  School  Dead. — JameB 
Woods  Green,  Dean  of  the  law  school  of  Kansas  University 
since  its  foundation  forty  years  ago,  died  Nov.  4,  at  Lawrence^ 
Kansas,  aged  77  years.  He  was  an  active  member  of  the 
American  Bar  Associatioii  and  was  its  general  counsel  in  1896. 
He  was  bom  in  New  York  state  and  was  graduated  from 
Williams  College. 

Appointment  op  New  Assistant  United  States  Attobhxt 
General. — ^Frank  L.  Nebeker  of  Salt  Lake  City  has  been  ap- 
pointed Assistant  United  States  Attorney  General  in  charge  of 
the  Public  Lands  Division  of  the  Department  of  Justice.  Mr. 
Nebeker  was  a  member  of  the  Democratic  National  Committee 
from  1906  to  1913,  and  was  special  assistant  to  the  Attomeiy 
General  in  charge  of  the  prosecution  of  the  L  W.  W. 

Vacancies  in  Michigan  Courts  Fillbd. — Circuit  Judge  Nel- 
son Sharpe  of  West  Branch,  Michigan,  has  been  appointed  a 
justice  of  the  Michigan  Supreme  Court  to  succeed  Judge  Bnsseil 
C.  Ostrander  deceased.  The  new  supreme  court  justice  was  a 
judge  of  the  thirty-fourth  judicial  circuit  for  twenty-six  yeank 
Judge  Guy  E.  Smith  of  the  probate  court  of  Gladwin  county 
succeeds  Judge  Sharpe  on  the  circuit  biench. 

Changes  Among  Assistant  United  States  Attorneys. — 
John  E.  Dougherty  of  Peoria,  Illinois,  assistant  United  Statei 
attorney,  has  resigned,  giving  ill  health  as  the  reason.  Leo 
Brewer  of  San  Antonio  has  been  appointed  assistant  United 
States  attorney  for  the  Western  District  of  Texas  in  place  of 
Claude  Carter.  Francis  B.  Kavanagh  of  Cleveland,  Ohio^  a 
special  assistant  to  the  United  States  attorney,  has  quit  to  re- 
sume the  practice  of  the  law,  as  has  William  E.  Allen,  as- 
sistant United  States  attorney  for  the  Northern  District  «f 
Texas. 

Oklahoma  Judicial  Changes.— Frank  M.  Barley  of  Chickaaka 
has  been  appointed  a  member  of 'the  Oklahoma  Supreme  Coawt 
to  succeed  Justice  J.  F.  Sharp  who  resigned.  The  Goveznor 
has  also  announced  the  appointment  of  H.  B.  Christopher,  iad 
private  secretary,  to  be  superior  court  judge  of  Okmulgee 
county  in  place  of  Judge  K  B.  Simpson,  resigned.  He  has 
also  appointed  John  L.  CofEman,  formerly  a  county  judge,  aa 
judge  of  the  ninth  judicial  district,  to  succeed  George  C.  Cramp, 
resigned.  Judge  J.  M.  Crook  of  the  district  court  composed  of 
Bryan  and  Marshall  counties  has  resigned. 

Deaths  Among  Illinois  Lawyers. — Attorney  James  H. 
Ward  of  Chicago  died  October  13.  James  H.  Hammill,  <me  of 
the  prominent  attorneys  of  southern  Illinois,  died  October  4. 
For  many  years,  and  at  the  time  of  his  death,  he  was  an  at- 
torney for  the  Louisville  and  Nashville  railroad.  Axel  Chytraiia 
of  Chicago,  former  judge  of  the  superior  court,  also  died  tlia 
first  of  October.  He  was  once  a  law  partner  of  Charles  S. 
Deneen  and  was  bom  in  Sweden.    Arthur  M.  Otman  of  Peoiia 
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died  October  18.    He  was  widely  known  in  Masonio  circles  and 
liad  had  confeired  on  him  recently  the  33rd  degree. 

W0M£N  or  Okt^bio  Plan  Bab  Asbociatiok.— Plans  to  form 
a  W<xnen's  Ontario  Bar  Association,  which  are  already  well 
imder  way,  are  eansing  considerable  critcism  from  members  of 
the  Ontario  Bar  Association,  who  believe  that  women  lawyers 
would  benefit  by  mingling  in  their  association  and  enjoying  its 
Inromdening  influence.  Toronto  has  at  present  four  women 
lawyers  and  19  students  at  Osgoode  Hall,  while  Hamilton  has 
three  women  lawyers.  Any  woman  who  has  graduated  from 
Osgoode  Hall  is  eligible  for  membership  in  the  Ontario  Bar 
Association. 

Changes  in  Federal  Coukts.— Judge  Maurice  H.  Donohue 
4>f  New  Lexington,  Ohio,  and  a  judge  of  the  Ohio  Supreme 
Court,  has  been  appointed  to  the  United  States  Circuit  Court 
-of  Appeals  for  the  sixth  circuit  to  fill  the  vacancy  created  by 
the  resignation  of  Judge  John  W.  Warrington  who  resigned. 
Judge  Charles  B.  Faris  of  the  Missouri  Supreme  Court  has 
teen  appointed  a  United  States  district  judge  for  the  federal 
district  which  includes  St.  Louis,  succeeding  Judge  David  P. 
Dyer.  Judge  Don  Albert  Pardee,  senior  judge  of  the  Circuit 
Court  of  Appeals  for  the  fifth  circuit,  died  at  his  home  in 
Atlanta  in  his  83rd  year.  He  was  appointed  to  the  federal 
bench  in  1881.  Judge  Howard  C.  Hollister  of  the  United  States 
District  Court  for  the  southern  district  of  Ohio,  died  in  October. 
His  home  was  in  CincinnatL  Judge  Gordon  Russell  of  the 
United  States  District  Court  for  the  eastern  district  of  Texas 
died  in  September.  He  was  a  member  of  Congress  from  1902 
to  1910. 


Field  courts-martial  are  a  necessity,  but  it  is  doubtful,  says 
the  Law  Times,  if  any  form  of  administration  of  justice  is 
more  unsatisfactory.  There  is  at  the  present  moment  a  demand 
kfj  the  former  soldiers  who  fought  at  the  Loire  for  the  revision 
of  a  judgment  of  the  conseil  de  guerre  of  the  65th  Division. 
In  October,  1914,  the  298th  Infantry  held  the  trenches  before 
Vingre  Cours^court.  They  were  surprised  by  the  Germans  and 
nine  French  soldiers  were  captured,  including  the  Marquis  de 
Vogiie.  The  same  evening  the  conseil  de  guerre  tried  six 
«oldiers  who  were  not  taken — the  party  consisted  of  sixteen — 
and  condemned  them  to  death,  a  similar  sentence  being  passed 
in  absentia  on  the  nine  taken  prisoners.  On  the  following 
morning  the  six  unfortunate  men  were  shot,  pour  encourager 
Us  autres,  as  Voltaire  observed  in  a  similar  case.  The  Marquis 
de  Vogiie  has  recently  returned  to  France  with  other  prisoners 
of  war,  and  his  case  has  been  before  another  conseil  de  guerre, 
which  acquitted  him  of  all  blame,  and  he  has  since  been  ap- 
pointed to  a  position  in  the  Ministry  of  War.  The  marquis 
having  been  rehabilitated,  the  Federation  des  andens  combat- 
tants  de  la  Loire  have  decided  to  call  for  the  quashing  of  the 
sentence  carried  out  on  the  six  men  who  found  themselves  with 
the  marquis,  but,  unfortunately,  rehabilitation  will  not  bring 
ihem  back  to  life,  although  it  will  remove  the  stigma  attaching 
to  them. 

Canadian  Legislation  Agaikst  Sedition.— The  new  legisla- 
tion  in  Canada  respecting  sedition  and  seditious  propaganda, 


*  With  credit  to  English  legal  periodicals. 


in  the  form  of  an  amendment  to  the  Criminal  Code,  introduced 
by  the  Hon.  Hugh  Guthrie,  Solicitor-General,  declares  that  any 
society  or  organization  the  purpose  of  which  is  to  bring  about 
any  (Governmental,  industrial,  or  econcnnic  change  in  Canada 
by  use  of  force,  or  physical  injury  to  person  or  property  or 
by  threats  of  such,  or  which  teaches  or  advocates  the  use  of 
force,  or  threats  of  injury,  in  order  to  accomplish  such  change, 
shall  be  an  unlawful  association;  any  property  belonging  or 
suspected  of  belonging  to  any  such  organization  or  held  on  its 
behalf  may  without  warrant  be  seized  by  the  Chief  Commissioner 
of  Dominion  Police.  Any  person  who  acts  or  ppfesses  to  act 
as  an  of&cer  of  such  association,  and  who  shall  sell,  speak, 
write,^  or  publish  anything  as  the  representative  of  such  body, 
or  wear  anything  suggesting  that  he  is  a  member  of  or  asso- 
ciated with  it  in  any  way,  shall  be  liable  to  imprisonment  for 
not  less  than  one  year  and  not  more  than  twenty  years.  The 
letting  knowingly  of  quarters  or  premises  to  persons  advocating 
the  purposes  of  such  unlawful  association  is  an  offense,  and 
carries  with  it  liability  to  heavy  penalties;  and  if  a  judge,  a 
magistrate,  or  any  two  justices  of  the  peace  are  satisfied  that 
there  is  reasonable  ground  for  suspecting  that  quarters  are  about 
to  be  used  for  these  purposes  they  may  enter  the  premises, 
search  all  persons  in  attendance,  and  carry  off  all  literature 
found  therein.  The  Criminal  Code  is  further  amended  by  de- 
claring that  any  person  who  prints,  publishes,  circulates,  sells, 
or  distributes,  or  attempts  to  circulate  through  the  mails  any 
piece  of  literature  which  advocates  or  defends  without  the 
authority  of  the  law  the  use  of  force  as  a  means  of  accom- 
plishing any  Governmental,  industrial,  or  economic  change  shall 
be  guilty  of  an  offense.  There  is  also  a  heavy  penalty  for 
importing  such  literature  into  Canada  by  freight,  express,  motor 
truck,  or  otherwise. 

Money  Paid  Under  Mistake  or  Law. — One  of  the  principles 
of  English  law  which  the  layman  finds  it  hard  to  square  with 
fair  dealing  is  that  which  refuses  relief  in  the  case  of  money 
paid  under  a  mistake  of  law.  If  the  law  were,  as  in  the  ideal 
State  it  perhaps  ought  to  be,  alwa3rs  clear  and  unmistakable,, 
there  might,  he  thinks,  be  some  solid  basis  for  the  doctrine; 
but  with  legal  principles  so  often  ill-defined  it  is  dif&cult  for 
him  to  appreciate  the  virtue  of  this  particular  rule  of  law.  Its 
hardship  is  again  being  brought  home  to  that  large  number  of 
persons  who,  having  paid  income  tax  on  the  Union  Pacific 
''special  dividend,"  think  that,  since  the  special  commissioners' 
decision  that  the  tax  was  not  legally  exigible,  they  have  good 
ground  for  claiming  repayment  from  the  Inland  Revenue 
authorities.  The  City  correspondent  of  the  London  Times,  writ- 
ing on  the  subject  recently,  appears  to  be  under  the  impression 
that  a  refusal  to  refund  the  tax  must  ''be  based  on  some  rule 
governii^  income  tax  matters,  but  it  is  obviously  an  inequitable 
one  and  contrary  to  common  sense."  We  may  willingly  ag^ree 
that  the  rule  is  inequitable,  but  every  law  student  knows  that  it 
is  not  based  on  anything  peculiar  to  income  tax  matters;  it  is 
our  old  doctrine  about  money  paid  under  a  mistake  of  law 
.being  in  general  irrecoverable — a  doctrine  which  is  much  easier 
to  state  than  to  give  rational  grounds  in  its  support.  An  at- 
tempt was  made  some  years  ago  in  Whiteley  Limited  v.  The 
King  (101  L.  T.  Rep.  741),  by  persons  much  in  the  same  posi- 
tion as  those  who  have  paid  income  tax  in  the  Union  Pacific 
case,  to  recover  a  tax  which,  after  having  been  paid,  was  judi- 
cially declared  to  have  been  exacted  on  an  erroneous  view  of 
the  law.  The  case  had  reference  to  the  duties  on  male  servants. 
Whiteleys  employed  a  number  of  men  to  prepare  and  serve 
meals  to  their  shop  assistants.  For  some  years  the  Inland 
Revenue  authorities  contended  that  licenses  must  be  taken  out 
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in  respect  of  those  waiters.  Wliiteleys  protested,  but  paid  in 
face  of  the  statement  by  the  Revenue  officials  that  the  tax  was 
legally  exigible.  In  1906,  however,  they  were  more  courageous 
and  refused  to  pay,  and  the  matter  came  up  for  decision  in 
Whiteley  Limited  v.  Bums  (98  L.  T.  Rep.  836;  (1908)  1  K. 
B.  705),  when  the  point  was  settled  in  favor  of  Whiteleys,  who 
thereupon  presented  a  petition  of  right  asking  for  repayment  of 
the  sums  they  had  paid  while  protesting  they  were  not  liable. 
Mr.  Justice  Walton  dismissed  the  petition,  holding  that  the 
payments  were  voluntary,  and  were  therefore  not  recoverable. 
Such  a  decision,  as  we  have  said,  puzzles  the  lay  mind,  but 
''the  law  allows  it,  and  the  court  awards  it/' 

The  Duty  of  Counsel  for  the  Defense. — The  concluding 
words  of  Mintre  Darmon,  in  his  defense  of  Quien  for  the  be- 
trayal of  Nurse  Cavell,  at  the  last  sitting  of  the  court-martial 
in  Paris,  on  September  5,  which  terminated  in  the  conviction 
of  Quien,  followed  by  a  pronouncement  of  sentence  of  death, 
are  out  of  consonance  with  the  strictly  impersonal  character  of 
advocacy  in  England.  "I;"  said  Maitre  Darmon,  "await  your 
verdict  with  painful  anxiety,  because  I  am  convinced  I  am  de- 
fending an  innocent  man,  but  I  await  with  confidence  because 
I  know  you  are  incapable  of  condemning  a  man  without  proof." 
The  attitude  of  counsel  in  England  has  been  clearly  defined  as 
one  of  scrupulous  abstention  from  the  expression  of  any  per- 
sonal opinion  on  the  matter  which  is  the  subject  of  the  pro- 
ceedings. The  late  Mr.  Forsyth,  Q.  C,  M.  P.,  in  his  Life  of 
Cicero,  explains  the  distinction  between  the  doctrine  of  the 
duty  of  an  advocate  in  Rome  and  in  England.  "How,"  he  asksj 
"could  Cicero  think  of  appearing  in  defense  of  such  a  man  as 
Catiline  whom  he  soon  afterwards  bitterly  attacked  Y  If  the 
profession  of  an  advocate  in  ancient  Rome  had  been  the  same 
as  it  is  in  England  there  would  be  no  difficulty  in  the  matter, 
for  the  modem  advocate  does  not  concern  himself  with  the  guilt 
or  innocence  or  moral  character  of  his  client.  His  duty  is 
merely  to  deal  with  the  legal  evidence,  and  to  show,  if  possible, 
that  it  fails  to  bring  the  charge  home  to  the  accused.  And, 
except  in  some  very  rare  cases,  he  is  by  the  very  fact  of  his 
profession  understood  to  be  under  an  implied  obligation  to 
undertake  the  defense  of  the  accused,  if  his  assistance  is  re- 
quired. But  at  Rome  it  was  different."  At  the  trial  of 
Courvoisier  in  1840,  Mr.  Charles  Phillips  was  informed  by  the 
prisoner  that  he  was  guilty  of  the  murder,  but  he  was  at  the 
same  time  directed  by  the  prisoner  to  continue  to  defend  him 
to  the  last  extremity.  An  eminent  judge,  Mr.  Baron  Parke 
(Lord  Wensleydale)  was  sitting  on  the  Bench  with  the  judge 
(Chief  Justice  Tindal),  who  was  trying  the  prisoner.  Phillips 
took  Baron  Parke  into  his  confidence,  stated  privately  the  facts 
that  had  arisen,  and  asked  for  his  advice.  Baron  Parke  de- 
clared that  Phillips  was  bound  to  continue  to  defend  the 
prisoner,  and  that  in  defending  him  he  was  bound  to  use  all 
fair  arguments  arising  out  of  the  evidence.  Phillips  acted  on 
this  advice,  abstaining  from  giving  any  personal  opinion  on  the 
matter,  and  thus  maintained  the  impersonal  character  of  counsel 
which  was  abandoned  by  Dr.  Kenealy  at  the  trial  of  the 
claimant  to  the  Tichbome  title  and  estates,  who  pledged  his 
belief  in  the  innocence  of  his  client,  and  thus  violated  the 
etiquette  of  the  Bar  of  England.  Sir  Fitzjames  Stephen  thus 
tersely  enumerates  the  etiquette  in  relation  to  counsel  for  the 
defense  in  criminal  cases:  "The  barrister's  province  is  singu- 
larly well  defined.  It  is  to  say  for  his  client  whatever  upon 
the  evidence  it  is  by  law  open  to  him  to  say,  and  which  he 
thinks  likely  to  be  advantageous."  The  expression  of  personal 
opinion  is  contrary  to  the  rules  and  sentiments  which  determine 
the  duties  of  counsel  in  Qreat  Britain^ 


Unenforceability  op  Promises  Between  Husband  and- 
Wife. — The  circumstances  divulged  in  the  recent  case  of  Balfour 
V,  Balfour  were,  perhaps,  somewhat  peculiar,  but  many  a  close 
analogy  thereto  could  doubtless  be  furnished  by  daily  ev^ts 
occurring  in  the  relationship  of  husband  and  wife.  The  decision 
of  the  Court  of  Appeal  in  that  case  will,  therefore,  have  s» 
application  which  is  far  wider  spread  than  at  first  sight  might 
be  imagined.  And  especiaUy  is  it  important  to  consider  the 
lucid  judgments  on  the  subject  of  domestic  arrangements  that 
are  made  between  married  couples  and  of  a  husband's  promiacs- 
to  his  wife  which  were  delivered  by  the  learned  Lords  Justices^ 
Warrington,  Duke,  and  Atkin.  Agreements  between  parties 
which  do  not  constitute  contracts  in  a  legal  sense  are  of  peren- 
nial frequency.  Particularly  so  are  arrangements  between 
spouses  which  must  necessarily  be  constantly  entered  into.  In 
the  present  case,  the  question  that  called  for  determination  by 
their  Lordships  on  appeal  from  Mr.  Justice  Sargant  sitting 
without  a  jury  as  an  additional  judge  of  the  King's  Bencb 
Division  was  as  follows:  Whether  the  promise  of  the  husband 
to  the  wife  that  while  she  was  living  apart  from  him— he  having 
to  reside  abroad  6n  account  of  his  professional  duties  and  she 
having  to  reside  in  this  country  on  account  of  the  state  of  her 
health— he  would  make  her  a  periodical  allowance,  was  a  promise 
which  involved  in  law  considerations  on  the  part  of  the  wife 
sufficient  to  convert  the  promise  into  a  contract  within  the  mean- 
ing of  that  term  in  the  eye  of  the  law.  Spouses,  it  was  not 
denied,  might  enter  into  agreements  which  give  either  party  a 
cause  of  action.  Lord  Justice  Duke  was  disposed  to  think  that 
the  promise  of  a  wife  in  respect  of  her  separate  estate  would 
found  an  action  on  contract  within  the  principles  of  the  Mar- 
ried Women's  Property  Act  1882  (45  and  46  Vict.  c.  75).  But 
in  the  present  case  the  view  entertained  by  the  Court  of  Appeal^ 
differing  entirely  from  the  opinion  that  was  expressed  by  Mr. 
Justice  Sargant,  was  that  there  was  no  evidence  of  any  sucb 
exchange  of  promises  as  would  render  the  promise  of  the  hus- 
band the  basis  of  an  enforceable  contract.  If  there  had  been 
an  agreement  for  separation  at  the  time  that  the  promises  were 
made,  which  agreement  would  have  involved  mutual  considera- 
tions, as  Lord  Justice  Duke  went  on  to  point  out,  citing  Eastland 
V,  BurcheU  (38  L.  T.  Rep.  568;  3  Q.  B.  Div.  432),  a  totaUy 
different  aspect  would  have  been  put  on  the  present  case.  But 
the  period  of  absence  was  as  between  husband  and  wife  living 
in  amity.  The  conclusion  arrived  at  by  the  Court  of  Appeal  wa» 
that  it  is  impossible  to  hold  that  while  the  relationship  of  hu»- 
band  and  wife  exists,  and  mutual  promises  are  exchanged  be«- 
tween  the  parties,  such  promises  are  to  be  deemed  to  be  of  a 
contractual  nature.  It  is  the  natural  and  inevitable  result  of 
the  relationship  of  husband  and  wife,  said  Lord  Justice  Atkin^ 
that  the  two  spouses  should  make  agreements  between  them- 
selves of  the  kind  that  was  made  in  the  present  case.  Here  it 
was  for  an  allowance  of  money  to  the  wife.  But  his  Lordship 
proceeded  to  state  that,  in  his  opinion,  those  agreements  do  not 
result  in  legal  contracts  at  all,  even  though  there  may  be  what^ 
as  between  other  parties,  would  constitute  consideration  for  the 
agreement. 

"Experience  has  disclosed,  that  for  the  security  of  rights,  and 
the  preservation  of  the  repose  of  society,  a  limit  must  be  im- 
posed upon  the  faculties  for  litigation.  For  this  purpose,  the 
presumption  has  been  adopted,  that  the  thing  adjudged  by  a 
court  of  competent  jurisdiction,  under  definite  conditions,  shall 
be  received  in  evidence  as  iiTefragable  truth." — Per  Campbell^ 
J.,  in  Washington,  etc.,  Steam  Packet  Co.  v.  Sickles,  24 
How.  343. 
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Both  Full.— Schwolen  v.  Fuller,  182  Pac.  592. 

A  Regular  LAwacriT.— Law  v.  Law,  83  Ala.  434. 

Always  nar  Opposition,— Kidney  v.  Personfi,  41  Vt.  386. 

Laundrymen  on  Strike. — Starcher  Bros.  v.  Duty,  61  W.  Va. 
371. 

Well  Named. — ^In'  Johnston  v.  Johnston,  173  Mo.  91,  the 
name  of  a  mother-in-law  who  figured  quite  prominently  in  the 
ease  was  Ann  Fury. 

A  Fifty  to  One  Shot. — Despite  the  handicap  of  a  presump- 
tion in  favor  of  the  defendant,  the  plaintiff  in  Fancourt  v. 
Heaven,  18  Ont.  L.  Rep.  492,  won  his  suit. 

Something  fbom  Nothing?— In  Bouvier-Iaeger  Coal  Land 
Co.  t?.  Sypher,  186  Fed.  644,  the  complainant  had  judgment.  It 
would  be  interesting  to  know  whether  the  judgment  was  ever 
collected. 

Not  on  All  Fours. — ^In  Gordon  Dry  Gin  Co.  v.  Righeimer, 
258  Fed.  925,  the  court  said:  "Coca-Cola  Co.  t?.  Bennett,  258 
Fed.  513,  has  no  bearing  in  our  judgment  on  such  a  situation 
as  is  here  presented." 

A  Good  Place  to  Live. — ^In  the  6th  edition  of  Perry  on 
Trusts  the  running  head  on  page  1397  is  as  follows:  "Three 
Bars  in  Equity .''  Most  bars  have  towels  appurtenant  thereto, 
so  there  should  be  no  difficulty  in  the  matter  of  clean  hands. 

Uncivilized  New  York. — ^"The  whole  question  before  me, 
however,  is  whether  there  has  been  a  sufficient  compliance  with 
the  New  York  statute  of  wills,  which  statute  differs  from  the 
law  of  most  other  civilized  countries.'' — Per  Fowler,  S.,  in 
Paez's  Estate,  176  N.  Y.  Supp.  751. 

Equally  Pertinent  to  the  18th  Amendment! — "While 
the  statute  remains  it  must  be  given  effect  by  the  court. 
It  is  too  definite  and  substantial  to  be  blown  away  by  mere 
indignation  or  to  be  reduced  to  ashes  by  heat  of  denunciation." — 
Per  Evans,  J.,  in  Hamilton  v.  McNeill,  150  la.  470. 

"An  Eye  for  an  Eye/'  etc. — ^In  the  London  Law  Times  of 
September  13,  the  following  ad.  appears:  "Messrs.  Tooth  and 
Tooth  (late  Oxenhams),  187  and  189  Oxford  street,  W.,  un- 
dertake valuations  of  furniture  and  other  effects  on  moderate 
terms,  and,  if  desired,  will  purchase  for  cash  at  the  sum  awarded 
by  them." 

With  the  Public  as  the  Orchestra?— In  Blue  Funnel 
Motor  Line  v,  Vancouver,  26  Brit.  Col.  142,  Morrison,  J.,  re- 
marked gratuitously  and  incidentally:  "The  said  British 
Columbia  Electric  Railway  Company  and  the  Vancouver  City 
Council  put  their  corporate  and  corporeal  heads  together  and 
their  respective  hands  in  each  other's  pockets,  the  vinculum  thus 
ereated  eventually  developing  into  a  concerto." 

Certain  Exigencies.-— "The  plaintiff  in  error  boldly  takes 
the  ground  that,  being  a  corporation,  it  has  a  right,  by  contract, 
to  mannfacture  and  sell  beer  forever,  notwithstanding  and  in  spite 
of  any  exigencies  which  may  occur  in  the  morals  or  the  health 
of  the  ecmunmiity  requiring  such  manufacture  to  cease.  We  do 
.  Dot  so  understand  the  rights  of  the  plaintiff." — ^Per  Mr.  Justice 


Bradley  in  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  25.  The 
foregoing  remarks,  penned  in  1877,  clearly  demonstrate  the 
prophetic  vision  of  our  great  judges.  Who  else  could  have 
foreseen  the  World  War  and  the  Anti-Saloon  League? 

Chabginq  the  Jxtby.— -Mr.  Justice  Riddell  of  the  Supreme 
Court  of  Ontario  is  reported  in  a  recent  issue  of  the  New  York 
Sun  to  have  made  the  shortest  known  charge  to  a  jury,  to  wit: 
"Gentlemen,  how  muchT"  The  witty  all-sufQciency  of  the  charge, 
if  it  was  ever  made,  recalls  to  mind  by  way  of  contrast  the 
ludicrous  proceedings  in  Touchard  v.  Crow,  20  Cal.  150.  In 
that  case,  which  was  tried  by  the  court  without  the  intervention 
of  a  jury,  counsel  requested  the  court  to  charge  itself  as  a  jury, 
and  handed  in  certain  instructions  for  that  purpose.  The  court 
thereupon  formally  charged  that  part  of  itself  which  was  thus 
supposed  to  be  separated  and  converted  into  a  jury,  commencing 
the  (Charge  with  the  usual  address,  "Gentlemen  of  the  jury,"  and 
instructing  that  imaginary  body,  that  if  they  found  certain 
facts  they  should  find  for  the  plaintiff,  and  otherwise  for  the 
defendants,  and  that  they  were  not  concluded  by  the  statements 
of  the  court,  but  were  at  liberty  to  judge  of  the  facts  for  them- 
selves. The  appellate  court,  commenting  on  the  proceedings, 
said:  "The  record  does  not  inform  us  whether  the  jury  thus 
addressed  differed  in  their  conclusions  from  those  of  the  court" 

A  Malicious  Precedent. — Some  We  has  said  that  a  certain 
famous  Missouri  judge  of  modem  times  was  prone  to  "(Lamm)- 
bast"  the  English  language.  Well,  if  he  did,  he  merely  sat 
at  the  feet  of  his  fathers.  As  witness  the  following  extract 
from  the  opinion  in  Stubbs  v,  Mulholland,  168  Mo.  75,  written 
thirty  years  ago:  "Malice,  like  its  congener,  fraud,  poses  in 
such  a  multitude  of  attitudes,  assumes  such  a  variety  of  shapes, 
manifests  itself  in  such  Trotean  transformations,'  that  were 
direct  proof  of  its  presence  required  at  a  certain  time  and 
place,  it  could  always  establish  the  favorite  defense  of  the 
elder  WeUer,  an  alibi.  For  this  cause  it  is  that  courts  permit 
an  infinite  variety  of  circumstantial  evidence  to  be  adduced 
to  show  the  cloven  foot  of  malice.  This  thought  will  more 
fully  be  developed  later  on;  but  before  reaching  that  point,  it 
is  well  to  quote,  en  passant,  a  description  of  malice  as  found 
in  the  familiar  lines: 

'Damn  with  faint  praise,  assent  with  civil  leer, 
And  without  sneering  teflch  the  rest  to  sneer.' 

Or,  as  the  Book  of  Common  Prayer  hath  it: 

'Envy,  malice  and  all  uncharitableness.' " 

A  Cat  in  a  Strange  Garret. — ^Who  would  ever  dream  of 
poetry  emanating  from  a  grand  jury  roomf  Nevertheless,  we 
are  indebted  to  His  Honor  therein  named,  for  the  following 
grand  jury  report: 

Friday  evening: 

To  the  Honorable  J.  W.  Knowles, 
Who  as  presiding  Judge  controls 
The  District  Court  of  Number  Ten, 
In  the  good  old  State  of  Oregon. 

Your  Jury,  designated  Grand, 
For  Union  County's  happy  land. 
Once  more  appears  before  the  Court      ♦ 
To  make  the  following  report: 

We  have  examined  well  and  true 
The  work  that  we  were  called  to  do, 
AU  cases   wherein  at  this  time 
Had  the  appearance  of  a  crime. 
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Indictment  bills  retained  as  true, 
Are  twelve,  with  nothing  else  in  view 
We  wish  to  thank  Attorney  Hodgin, 
The  State  for  paying  board  and  lodgin\ 

Your  Honor  for  your  courtesy. 
On  whose  good  judgment,  all  agree. 
And  now  our  business  is  throi^;h, 
The  next  move,  Judge,  is  up  to  you. 
M.  L.  Cabteb, 
Foreman  of  the  Grand  Jury. 


(Eixtts5pintit$tu% 


DEFENDING   THE   KAISER. 

To  the  Editor  of  Law  Notes.  ' 

Sir:  Your  article  in  the  current  September  issue  of  Law 
NOTES^  ''Defending  the  Kaiser,"  takes  rather  a  strong  ground 
in  the  criticism  of  the  American  lawyer  who  might  consent  to 
A  retainer  as  counsel  for  the  Kaiser  in  his  defense  before  the 
international  tribunal  to  try  him  for  his  part  in  bringing  on 
the  great  war.  While  my  judgment  as  to  the  degree  of  his 
guilt  accords  with  yours  as  expressed  in  your  article,  yet  is  it 
not  true  the  Kaiser  is  entitled  to  his  day  in  court,  and  to  the 
services  of  the  most  competent  counsel  in  the  presentation  of 
his  defenses  Y  That  there  are  two  sides  to  the  question  is  im- 
plied in  the  very  fact  that  a  tribunal  for  his  trial  is  provided 
for.  Can  a  lawyer  decline  a  cause  for  reasons  such  as  underlie 
those  expressed  by  you  as  affording  justification  to  the  Ameri- 
can lawyer  for  declining  to  have  a  part  in  presenting  the 
defense  of  the  Kaiser  f  You  will  grant  that  as  a  general 
proposition  the  lawyer  cannot  do  so.  History  and  posterity  are 
entitled  to  a  verdict  at  the  hands  of  this  tribunal  that  reflects 
truth  fairly  ascertained,  and  all  hands  will  agree  that  the  high- 
est legal  talent  representing  opposite  sides  of  any  controversy 
is  the  best  assurance  of  a  just  and  rightful  termination  of  the 
issue;  and  so  for  the  sake  of  the  generations  to  come  let  the 
defense  of  the  Kaiser  be  put  forth  by  the  most  capable  legal 
talent  of  the  world  as  a  guarantee  that  the  judgment  of  the 
tribunal  trying  him  is  beyond  all  caviL 
Elba,  Ala.  ^  W.  W.  Sanders. 

JUDIOIAIi  ROBES. 

To  the  Editor  of  Law  Notes. 

Sir:  I  note  with  interest  the  short  article  entitled  ''Judicial 
Robes,"  under  the  heading  "English  Notes"  in  the  September 
number  of  Law  Notes.  I  think  that  I  have  had  the  most 
unique  experience  of  any  American  judge  regarding  that  sub- 
ject. In  1906  President  Roosevelt  appointed  me  Federal  Judge 
of  Porto  Rico,  which  position  I  held  for  four  years.  On  going 
there  I  ascertained  that  the  judges  of  all  the  Insular  courts, 
including  their  supreme  court,  robed  themselves  elaborately  on 
the  bench.  I  found  also  that  my  predecessor  had  done  the 
same,  and  the  court  officials  when  I  arrived  showed  me  an 
elaborate  and  ornate  "gown,"  with  lace  collar,  cuffs,  and 
surcingle  cords,  which  they  said  I  was  to  wear  when  on  the 
bench.  I«had  always  been  against  the  custom,  considering  it 
whoUy  undemocratic,  and  a  relic  of  ancient  ecdesiasticism  which 
was  not  either  becoming  or  at  all  proper  under  a  government 
such  as  ours,  and  especially  so  in  a  place  lately  acquired  from 
Spain.  So,  much  to  the  satisfaction  of  the  American  portion 
of  the  Bar  in  the  Island,  I  went  on  the  bench  without  any 


gown.  Later  when  our  court  janitor  died,  I  donated  the  robe 
as  a  shroud  to  bury  him  in.  It  seems  that  my  example  was 
at  once  followed  by  the  district  courts  of  the  Island,  and  they 
also  discarded  their  robes..  The  matter  of  my  refusing  to  wear 
the  robe  and  of  the  mode  of  its  disposition  was  much  eom- 
mented  on  at  the  time,  and  some  New  York  newspapers  elabo- 
rated the  incident  into  rather  long  and  sometimes  more  or  less 
amusing  articles.  I  have  never  be^i  of  the  opinion  that  wear- 
ing a  robe  on  the  bench  in  this  democratic  country  adds  any- 
thing to  the  dignity  of  a  judge,  for  I  feel  that  if  ^  judge  (at 
least  in  a  nisi  prius  court)  cannot  command  the  respect  of 
the  people  and  the  Bar  without  robing  himself  like  a  church 
dignitary,  he  should  resign,  and  seek  some  calling  he  is  fitted  for. 
Albuquerque,  N.  Hex.  Bernard  S.  Bodey. 


DIFFERENCE    OF    OPINION    AMONG    REASONABLE    HINDS. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  observed  in  recent  communications  and  articles 
appearing  in  the  Law  Notes,  regarding  the  test  of  whether 
reasonable  minds  can  differ  on  a  proposition  as  determining 
whether  it  is  one  of  law  or  fact,  and  in  this  connection  I  have 
noted  one  or  two  interesting  cases  in  Texas  recently  in  which 
this  rule  has  been  up  for  discussion  and  application. 

In  the  case  of  Marshall  &  East  Texas  Railway  Company  v. 
J.  M.  Petty,  107  Tex.  387,  180  S.  W.  105,  our  Supreme  Court 
held  that  reasonable  minds  could  not  differ  to  the  effect  that 
the  plaintiff,  riding  on  horseback,  at  a  walk  and  in  daylight, 
on  a  highway,  going  underneath  a  railway  bridgd  too  low  to 
permit  his  clear  passage,  seeing  it  only  in  a  general  way,  but 
thinking  he  could  pass  under  without  striking  it,  though  his 
attention  was  not  distracted  and  the  contrary  was  obvious,  was 
guilty  of  contributory  negligence  as  a  matter  of  law  in  per- 
mitting his  head  to  strike  against  a  beam  of  the  overhead  bridge. 

Our  Supreme  Court  is  composed  of  three  judges,  and  one 
of  them,  Mr.  Justice  Hawkins,  dissented,  and  with  r^;ard  to  the 
numerical  test  as  to  the  number  of  those  who  had  decided  the 
question  adversely  to  the  Supreme  Court's  decision,  Mr.  Justice 
Hawkins  used  this  language: 

"The  views  of  the  two  district  judges  and  of  twenty-four 
jurors,  and  of  the  three  members  of  the  Court  of  Civil  Appeals, 
and  of  this  writer  are,  of  course,  not  of  controlling  effect  as 
against  the  views  of  a  majority  of  this  court;  but  I  venture 
to  respectfully  sug^^est  that,  when  contrasted  therewith,  said 
views  at  least  indicate  the  existence  of  a  difference  of  opinion 
among  reasonable  minds  upon  the  question  of  plaintiff's  alleged 
contributory  negligence.'' 

The  case  had  previously  been  appealed  and  reversed  on  some 
other  question,  which  accounts  for  it  having  been  passed  on  by 
two  sets  of  jurors  and  by  two  different  district  judges. 

It  thus  appears  that  two  district  judges,  three  judges  of  the 
Court  of  Civil  Appeals,  and  one  judge  of  the  Supreme  Court, 
aggregating  six  judges,  and  also  twenty-four  jurors,  were  op- 
posed to  two  judges  of  the  Supreme  Court  constituting  a  major- 
ity of  one,  on  the  ultimate  decision  of  the  case. 

In  one  of  our  recent  decisions  by  our  Commission  of  Apx>eab, 
approved  by  the  Supreme  Court,  an  interesting  explanation  of 
the  test  is  given  by  our  court.  It  is  in  the  case  of  Gulf  C.  S. 
&  F.  Co.  V.  Qaddis  et  al.,  208  S.  W.  895,  where  it  was  held  that 
where  a  deceased,  though  warned  by  a  ilagman  maintained  at 
a  highway  crossing,  attempted  to  cross  in  front  of  a  train 
running  at  a  speed  in  excess  of  that  fixed  by  ordinance,  he 
was  guilty  of  contributory  negligence,  and  no  reeovezy  could 
be  had  on  the  theory  that  he  could  assume  the  railroad  was- 
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not  violating  the  ordinance,  and,  if  not,  he  eoold  pass  ahead 
in  safety.  In  so  holding  our  Supreme  Court  reversed  the  find- 
ing of  the  jury  in  the  lower  court  and  reversed  the  district 
eourt  judge,  and  three  judges  of  the  Court  of  Civil  Appeals, 
holding  that  whether  the  deceased  was  guilty  of  contributory 
ne^^igenee  was  a  question  of  fact,  and  in  passing  on  the  test 
of  whether  reasonable  minds  could  differ,  Mr.  Justice  McClendon 
used  this  language: 

''We  are  met  with  the  suggestion  that*  a  contrary  opinion  has 
been  reached  by  twelve  jurors,  a  trial  judge,  and  three  judges 
of  the  Court  of  Civil  Appeals,  from  which  it  is  urged  that 
sach  conclusion  must  be  reasonable.  We  are  not  unmindful 
of  the  force  of  this  suggestion.  However,  the  reasonableness 
of  a  conclusion  to  be  drawn  from  undisputed  facts  is  not  to 
be  tested  by  the  reasonableness  of  the  individuals  who  arrive 
at  it,  but  by  the  inherent  soundness  or  reasonableness  of  the  con- 
clusion itself;  and,  when  such  question  is  presented  to  an  ap- 
pellate court  for  decision,  such  court  must  decide  the  question 
for  itself,  untrammeled  by  what  other  minds  may  have  con- 
eluded,  and  with  the  consciousness  that  its  own  conclusion  may 
not  in  every  instance  meet  the  full  approval  of  others  equally 
capable  but  not  charged  with  the  ultimate  duty  of  decision.  A 
different  conclusion  by  other  minds  is,  of  course,  persuasive. 
Which  fact  makes  valuable  the  opinions  of  other  jurisdictions 
not  binding,  as  a  matter  of  law,  upon  this  jurisdiction.  But  in 
the  last  analysis  each  court  is  charged  with  the  duty  and  qaust 
for  itself  determine  the  question  of  reasonableness  of  a  par- 
ticular conclusion  from  a  given  undisputed  state  of  facts;  and, 
with  all  deference  to  those  with  whom  we  here  differ,  we  have 
been  unable  to  reach  any  other  reasonable  conclusion  but  that 
contributory  negligence  as  a  matter  of  law  is  shown  in  this 
ease."    (Italics  ours.) 

I  thought  the  above  decisions  might  be  of  interest  to  the 
profession  in  connection  with  the  discussion  of  the  question  re- 
cently appearing  in  your  journal. 

Houston,  Tex.  Bobsrt  L.  Cole. 

OONCUBBBNT   "POWEB^'    OB    "JURISDICTION.'' 

To  the  Editor  of  Law  Notes. 

Sib:  I  have  read  with  much  interest  the  articles  in  your 
August  and  September  issues  by  Mr.  Bronaugh  and  Mr.  Wheeler 
about  the  18th  amendment  to  the  Federal  Constitution. 

Mr.  Wheeler  criticises  the  article  by  Mr.  Bronaugh  principally 
because  the  latter  by  mistake  quoted  the  second  section  of  the 
amoidment  as  providing  for  ''concurrent  jurisdiction"  instead 
of  ''concurrent  power"  in  the  Congress  and  in  the  states  to 
enforce  the  article  by  appropriate  legislation,  but  I  am  unable 
to  see  that  this  error  in  any  way  affecfts  the  soundness  of  Mr. 
Bronaugh's  arguments.  Mr.  Wheeler  asserts  that  "concurrent 
power''  and  "concurrent  jurisdiction"  do  not  mean  the  same 
thing. 

But  within  the  meaning  of  the  18th  amendment  it  is  difficult 
to  see  any  difference.  What  is  meant  by  "concurrent  jurisdic* 
tion"  is  quite  familiar  and  it  has  usually  been  applied  to  courts, 
and  it  is  well  settled  that  where  two  courts  have  equal  and 
eoneurrent  jurisdiction  of  a  subject,  the  one  that  first  assumes 
jnrifldietion  in  a  given  case  retains  that  jurisdiction  without 
interference  by  the  other  court,  until  the  matter  is  finally  dis- 
posed of.  I  am  unable  to  see  why  the  same  meaning  should 
not  be  attached  to  the  phrase  "concurrent  power."  The  prac- 
tical difficulty  would  be  that  we  iliight  hhve  many  different  kinds 
of  legislation  in  force  if  we  took  the  view  that  the  sovereignty 
which  fir^t  legidated  would  have  control  of  the  subject  If 
Coogrefls  acted  first,  its  legislation  would  be  the  effective  one 


everywhere,  but  if  some  of  the  states  acted  first  and 'we  should 
hold  that  their  legislation  would  be  superior,  we  cannot  foresee 
how  many  different  methods  might  be  adopted  for  the  enforce- 
Djient  of  the  amendment. 

The  Oregon  case  which  is  cited  by  Mr.  Bronaugh  in  effect 
decides  only  "that  a  man  may  not  be  punished  under  the  law 
of  a  state  for  an  act  performed  in  another  state  where  the  act 
was  authorized  by  law."  That  is,  one  state  cannot  punish  an 
act  done  within  the  territorial  limits  of  another  state  where  the 
act  is  authorized  by  law.  An  examination  of  the  opinion  will 
show  that  the  question  really  was  as  to  the  exercise  of  power 
by  legislation  concerning  the  Columbia  river,  as  to  which,  upon 
the  admission  of  Oregon  into  the  Union,  "concurrent  jurisdic- 
tion" was  given  to  Oregon  as  to  all  boundary  waters  with  other 
states  of  which  such  waters  formed  a  boundary  in  cootfnon  with 
Oregon.  Each  state  attempted  to  exercise  its  power  over  the 
Columbia  river,  and,  as  already  stated,  the  court  merely  de- 
cided that  Oregon  by  virtue  of  the  "concurrent  jurisdiction" 
could  not  punish  a  man  for  doing  within  the  limits  of  the  state 
of  Washington  an  act  which  that  state  had  authorized  him  to 
do,  and  that  one  state  could  not  enforce  its  opinion  against 
that  of  the  other  as  to  an  act  done  within  the  limits  of  that 
other  state.  The  case  is,  however,  a  strong  one  as  to  the  mean- 
ing of  the  word  "concurrent"  when  applied  either  to  jurisdic- 
tion or  power  of  two  independent  sovereignties. 

If  I  undHrstand  Mr.  Wheeler's  argument  it  is  that  if  there 
should  be  a  eonfiict  between  federal  and  state  laws  as  to  the 
enforcement  of  this  amendment,  the  federal  legislation  would 
necessarily  over-ride  the  state  law  on  account  of  the  provision 
in  Article  YI  of  the  Constitution  that  the  laws  of  the  United 
States  made  in  pursuance  of  the  Constitution  shall  be  the 
supreme  law  of  the  land,  anything  in  the  laws  of  any  state  to 
the  contrary  notwithstanding;  but  this  argument  is  violative  of 
a  cardinal  rule  of  construction  that  yre  must  never  impute  folly 
to  the  legislature,  and  Mr.  Wheeler's  conclusion  would  take  all 
meaning  out  of  the  phrase  "concurrent  power"  and  would 
lodge  the  sole  power  of  legislating  for  the  enforcement  of  this 
amendment  in  the  Congress  of  the  United  States.  He  says 
that  the  state  is  ^ven  equal  power  within  its  jurisdiction  to 
enact  laws  prohibiting  the  liquor  traffic,  but  if  it  does  not  use 
that  power  to  the  full  extent  the  federal  government  may  carry 
out  the  full  purposes  of  the  18th  amendment;  and  obviously 
the  only  authority  to  pass  upon  the  question  whether  the  state 
had  legislated  to  the  full  extent  necessary  would  be  the  Congress 
itself,  if  that  legislation  is  to  over-ride  that  of  the  state.  Mr. 
Wheeler  quotes  from  the  Supreme  Court  of  the  United  States 
an  assertion  of  the  well-known  doctrine  that  when  Congress 
exerts  its  authority  in  a  matter  within  its  control,  state  laws 
must  give  way,  but  this  does  not  help  any  in  the  consideration 
of  the  question  now  under  discussion,  which  is,  in  the  light  of 
that  doctrine,  whether  the  18th  amendment  has  put  its  enforce- 
ment under  the  control  of  the  Congress.  But  the  application 
of  such  a  holding  to  the  18th  amendment  is  subject  to  the 
objection  already  stated,  that  it  would  deprive  the  word  "eon- 
eurrent" of  all  meaning  in  the  amendment.  After  all  what  we 
need  to  get  at  is  the  meaning  of  the  word  "concurrent"  and 
it  may  be  well  to  resort.to  the  meanings  given  by  lexicographers: 

In  the  American  Unive^ties  Dictionary,  appears  the  fol- 
lowing: 

"Concurrent.  1.  Meeting;  united;  accompanying;  acting  in 
conjunction;  agreeing  in  the  same  act;  contributing  to  the  same 
event  or  effect;  operating  with.  2.  Conjoint;  associate;  con- 
comitant; joint  and  equal;  existing  together  and  operating  on 
the  same  objects;  as  the  federal  and  state  courts  have,  in  some 
eases^  concurrent  jurisdiction." 
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In  thd  Standard  Dictionary  we  find: 

"Concurrent.  1.  Agreeing  or  acting  together,  as  concurrent 
signs,  concurrent  forces.  2.  Meeting  or  joining  at  the  same 
point;  running  together,  as  concurrent  lines.  3.  United  in  ac- 
tion or  application ;  co-ordinate ;  concomitant,  as  concurrent 
remedies  or  jurisdiction.  4.  Contemporary  and  co-equal  action 
or  right  concerning  the  same  matters;  common  privilege  or 
authority,  as  concurrence  of  jurisdiction.**' 

In  the  latest  Webster: 

"Concurrent.  1.  Running  together;  conjoint;  associate;  con- 
comitant; existing  or  happening  at  the  same  time.  2.  Meeting 
in,  or  directed  to,  the  same  point,  as  ccmeurrent  lines.  3.  Act- 
ing in  conjunction;  agreeing  in  the  same  act  or  opinion;  con- 
tributing to  the  same  event  or  effect;  co-operating.  4.  Joint  and 
equal  in  authority;  taking  cognizance  of^  or  authority  over,  the 
same  subject-matters;  operating  on  the  same  objects,  as  concur- 
rent jurisdiction  of  courts." 

Of  the  foregoing,  the  most  satisfactory  is  "runnii^  together," 
that  is,  considering  the  derivation  of  the  word. 

An  interesting  case  in  this  connection,  heard  by  three  federal 
judges,  is  In  Ee  Mattson,  69  Fed.  535.  In  that  case  Mattson 
was  imprisoned  upon  a  conviction  in  a  court  of  Oregon  of 
Sunday  fishing  in  the  Columbia  river,  within  the  territorial 
limits  of  the  state  of  Washington.  Near  the  end  of  the  opinion 
on  page  542,  the  court  uses  the  foUowing  language: 

"In  the  case  under  consideration,  Oregon  has  established  a 
weekly  close  season  for  the  Columbia  riyer,  and  has  made  fishing 
in  the  river  during  such  season  a  crime;  and  it  undertakes  to 
punish  a  citizen  of  Washington  for  fishing  in  violation  of  this 
restriction  in  that  part  of  the  river  within  his  own  state,  although 
by  the  laws  of  such  state  he  is  permitted  to  fish  on  the  day 
interdicted  by  Oregon.  It  is  no  reason  for  this  assumption  of 
legislative  control  by  Oregon  within  the  bonndaries  of  Wash- 
ington that  the  latter  state  has  the  right  to  legislate  sunilarly 
with  reference  to  the  river.  Washington  is  precluded,  by  the 
legislation  of  Oregon  over  the  river,  from  legislating  otherwise. 
What  is  thus  accorded  to  Washington  is  not  a  right  but  the 
necessity  of  acquiescence  to  avoid  a  conflict  of  jurisdiction.  •  How 
can  this  state  more  than  Washington  determine  the  right  of  Uie 
citizens  of  Washington  to  fish  in  the  waters  of  that  state,  or 
prescribe  the  days  of  such  fishing  f  Washington  is  wholly  fore- 
closed in  the  premises  by  the  action  of  Oregon  in  determining 
the  question  for  both  states.  How  can  this  be  called  the  exercise 
of  concurrent  jurisdiction  T  The  word  'concurrent'  in  its  legal 
and  generally  accepted  definition  means  acting  in  conjunction, 
and  when  applied  to  the  jurisdiction  of  Oregon  to  enact  penal 
laws  for  the  Columbia  riva:  it  can  on(y  mean  the  power  to  enact 
such  criminal  statutes  as  are  agreed  to  or  acquiesced  in  by  the 
state  of  Washington,  or  as  are  already  in  force  within  its  juris- 
diction." 

Mattson  sought  release  from  the  imprisonment   by   a  writ 
of  habeas  corpus  and  it  was  ordered  that  the  writ  be  issued. 
Santa  Fe,  N.  Mex.  Frank  W.  Clanot. 


^'Jurors  are  disposed  to  regard  as  proper  any  argument  which 
the  court  permits  the  attorneys  to  address  to  them,  and  this 
impression  is  made  stronger  when  he  refuses  to  suslfcain  an  objec- 
tion by  the  opposing  party."— Per  Hodges,  J.,  in  S.  A.  Pace 
Grocery  Co.  v.  Onynes,  (Tex.)  204  S.  W,  797. 


PATENTS 

Batinass  from  &oa-r«iide&t  attoniMrs  MpedsUy  i olidtod.  Highest 
referencM;  best  lenricei.  Coonsel  nayiiig  dients  who  wish  to  patent 
UTeniloiis  are  inTitea  to  write  for  fidl  patticttlart  uid  Inf oriaatioa. 

WATSON    B.  COLEMAN, 
PATENT  LAWYtR         014  P  Streat*  N.  W.*  Waahlnflten.  D.  C. 


AMERICANS  LEADING  LAW  LIST 
The  Best  Medhim  of  Introductioii  Amottg  Lawyers 


<X. 


30C 


3^ 


The  Lawyers  whose  names  are  listed  are 
the  prominent  practitioners  In  every  com- 
munity; they  are  renderlngr  the  hlgrhest  char- 
acter oC  serrlee  to  their  clients. 

USE  tbe  Bonded  Jittoriey  to 

ENGAGE  LAWYERS 
AWAY  FROM  HOME 

Etrery  practlcinjr  lawyer  .shqaM  have^  ready 


access  to  Oie  BoaM  HUMPBCV  for  his  out-of-town 
Items.  If  you  have  frequent  oooaslott  to  em- 
ploy lawyers  away  from  home,  you  can  not 
afford  to  be  without  It:  the  list  Is  Invaluable 
to  the  busy  lawyer.  It  is  carefully  revised 
and  publlf^ned  quarterly.  Upon  request,  we 
will  send  a  current  copy  free.  Subscription 
Is  $5.00  per  annum. 

We  maintain,  too,  a  special  department  of 
supervision  of  service,  througrh  which  we 
render  valuable  assistance  to  the  users  of 
our  list. 

ClK  Huotmw  or  BomM  J|fioraev$ 


1417-1427  Fint  NatioMl  BmJc 

MILWAUKEE 


EASTERN  OmCE: 

3S  NaMfts  StTMl. 

NBWTOU 


21  S«. 


•WEST  OFl 

.LAdbSlMl. 


CORNELL  UNIVERSITY 

COLLKQI  OF  LAW 

THRU  YEAR  COURSI—for  those  who  have  oompiatad  two  yaais  of 
college  work.   DeEreaLL.B. 

SIX  YEAR  COMMNED  COURSE  In  Arts  and  Maacea  and  Law.  ta- 
eludlog  three  years  of  eoUave  work  and  thraa  yaaia  of  law  work 
and  leading  to  both  degrees,  A.B.  and  LL.B. 

Law  Ltbrtry  of  52,000  votmnaa.   Eitattdai  waiaas  la  r'**-**'g  aatf 
fcactice,  includiag  a  pcactka  cenct. 

ror  eataloff  addrwaa 

DEAN  OF  THE  COLLEGE  OF  LAW 

Cornell  Unlvsrslty,  ltliaca»  NswYork 


DELAWARE  CORPORATIONS 

DIGEST    OF    LAW 

(OtH  BO.)  FREE  TO  LAWYERS 

STOCK  WITHOUT  PMt  VAIUE.  if  desireii. 


Hn  bmI  noAn  aad  idsHllii  aMiM  sT  < 

CORFORATVONS  OROANmO  ANO I 

Perma  aii4  praeodwwtw  fwrMl«li*4  tm  ewmis*! 

@rporation*  (ampai^r  of  ])ela[ware 

604  BQUITABtE  BUILDING,  WILMDIGTON,  DS^. 


Digitized  by 


Google 


jAsxjAMt,  iiKaa] 


LAW  NOTES 


161 


Smir|i0tes 


JANUARY,  1920 

PUBLISHED  BY  SDWARD  THOMPSON  COMPANY. 
HOStTHPORT.  LONe  ISLAND.  N.  Y. 


Edwasd  Pimsov,  Tie0-Pr*9id§ni. 
SMtttarp  $nd  trttuurgt. 


CONTENTS 


£»ITOBIAL8: 

Justice  Holmes  on  Freedom 

of  Speech  ....  161 
ADiffievUPtMem  .  .  161 
A  Campaiffn  of  Education  .  162 
Class  Consciouanese  .  .  162 
Federal  Protection  of  Birds  162 
Tfeaiies  and  State  RighU  .162 
The  lAcMity  of  the  Rail- 
roads          163 

A  Flaw  in  the  Patent  Laws  163 
A  Code  of  Legal  Ethics  in 

Canada 163 

The  Sveces9f\d  Lawyer  .  164 
MiiHary  Traming  in  Schools  164 
JiwenUe  Delinquency   .     .   164 


AsncLXB: 

The  Confidence  Game 

Workmen's     Compensation 


Acts 


PAO> 

165 
166 


Wife  as  Affected  by  Hus- 
hand^s  Contributory  Keg- 
iigence 170 

Cases  of  Interest  .  .  .171 
News  of  the  Profession  .  174 
Engush  Notes  .  .  .  .176 
Obiter  Dicta      ....  179 


Justice  Holmes  on  Freedom  of  Speech. 

DissENTiK^G  in  the  recent'case  of  Abrams  v.  U.  8.,  40 
Sup.  Ct.  17,  Mr.  Justice  Holmes  said;  "Persecution 
for  the  expression  of  opinions  seems  to  me  perfectly 
logical.  If  you  have  no  doubt  of  your  premises  or  your 
power,  and  want  a  certain  result  with  all  your  heart,  you 
naturally  express  your  wishes  in  law  and  sweep  away  all 
opposition.  To  allow  opposition  by  speech  seems  to  indi- 
cate that  you  think  the  speech  impotent,  as  when  a  man 
says  that  he  has  squared  the  circle,  or  that  you  do  not 
care  whole-heartedly  for  the  result,  or  that  you  doubt  either 
your  power  or  your  premises.  But  when  men  have  real- 
ized diat  time  has  upset  many  fighting  faiths,  they  may 
come  to  believe,  even  more  Aan  they  believe  the  very 
foundations  of  tiieir  own  conduct,  that  the  ultimate  good 
desired  is  better  reached  by  free  trade  in  ideas — ^that  the 
best  test  of  truth  is  the  power  of  the  thought  to  get  itself 
accepted  in  the  competition  of  the  market,  and  that  truth 
is  the  only  ground  upon  which  their  wishes  safely  can  be 
carried  out.  That,  at  any  rate,  is  the  theory  of  our  Con- 
stitution. It  is  an  experiment,  as  all  life  is  an  experi- 
ment. Every  year  if  not  every  day  we  have  to  wager  our 
salvation  upon  some  prophecy  based  upon  imperfect  knowl- 
edga  While  that  experiment  is  part  of  our  system  I 
think  that  we  should  be  eternally  vigilant  against  attempts 
to  cheek  the  expression  of  opinions  that  we  loathe  and 
believe  to  be  fraught  with  death,  unless  they  so  imminently 
threaten  immediate  interference  with  the  lawful  and  press- 
ing purposes  of  the  law  that  an  immediate  check  is  required 
to  save  the  country."  In  the  same  case  the  learned  Jus- 
tice expressed  his  approval  of  the  decision  in  Schench  v. 
TJ.  8.,  89  Sup.  Ct  247,  wherein  speaking  for  the  court  he 


said:  "The  most  stringent  proteetion  of  free  speeeh  would 
not  protect  a  man  in  falsdiy  shouting  fire  in  a  theater  and 
causing  a  panic.''  To  this  approved  he  adds:  "I  do  not 
doubt  for  a  moment  that  by  the  same  reasoning  that  would 
justify  persuasion  to  mujsider,  the  United  States  oonstitu- 
tionally  may  pimish  efpeeoh  that  produces  or  is  intended 
to  produce  a  clear  and  imminent  danger  that  it  will  Inping 
about  forthwith  certain  substantive  evik  that  the  United 
States  constitutionally  may  seek  to  prevent  As  thus 
limited,  the  words  of  Justice  Holmes*-efford  no  comfort 
to  the  seditious,  the  point  of  disagreeiment  with  the  ma- 
jority of  the  court  being  as  to  the  construction  of  the 
particular  pamphlet  under  consideration. 

A  Difficult  Problem. 

NO  more  delicate  problem  confronts  the  United  States 
to-day  than  that  of  the  extent  to  which  it  is  wise 
and  permissible  to  go  in  controlling  the  radical  economic 
propaganda  now  rife.  At  the  beginning  of  the  war  more 
thai  one  wise  and  patriotic  lawyer  expressed  apprehen- 
sion of  the  time  when,  at  its  close,  selfish  interests  would 
seek  to  retain  the  benefit  of  the  arbitrary  powers  of  gov- 
ernment and  the  relaxed  sense  of  personal  liberty  which 
the  conflict  brought  into  existence.  On  the  other  hand 
no  more  crushing  tyranny  was  ever  devised  than  that 
which  Bolshevism  and  its  kindred  movements  seek  to  im- 
posa  Two  fundamentals  are  clear  bqrond  dispute.  All 
agitation  which  seeks  to  incite  violence,  resistance  to  law 
or  disobedience  of  law  is  and  must  be  ill^al,  and  must 
be  suppressed  with  vigor  and,  what  is  even  more  important, 
with  promptness.  On  the  other  hand  there  must  be  re- 
tained the  most  absolute  freedom  to  advocate  changes  in 
our  laws.  Ko  matter  how  radical  the  change,  no  matter 
how  disastrous  many  may  believe  it  would  be,  so  long 
as  it  is  attempted  to  bring  it  about  in  the  manner  pre- 
scribed by  the  Constitution,  its  public  advocacy  should  not 
be  restrained.  The  diflSculty  is  not  in  the  rule  but  in  its 
application;  the  judges  of  the  federal  supreme  court  could 
not  in  Abra^a  v.  U.  8.  agree  as  to  its  application  to  a 
single  pamphlet.  A  few  applications  are  plain  enough. 
Any  propaganda  which  starts  from  the  assumption  that 
all  government  is  wrong  is  per  se  illegal.  Its  exponents 
may  call  themselves  "philosophical"  anarchists  and  deny 
that  they  advocate  the  use  of  violence,  but  the  bald  fact 
remains  that  only  by  violence  can  goverimient  be  abolished- 
Any  propaganda  which  sets  up  extra  constitutional  bodies, 
"Soviets,"  or  the  like,  and  seeks  to  arrogate  to  them  gov- 
ernmental powers  is  pure  revolution  ana  as  such  subject 
to  suppression.  Any  propaganda  which  looks  to  economic 
action  for  political  ends — ^general  strikes,  sabotage,  or  the 
like — is  beyond  the  pale  of  toleration,  for  the  reason  that 
it  seeks  to  subvert  the  one  constitutional  method  of  po- 
litical action,  viz.,  by  vota  From  these  premises,  the 
lawfulness  of  a  particular  speech  or  pamphlet  rests  on  a 
single  test.  What  is  it  that  tiie  speaker  or  writer  is  trying 
to  get  the  people  to  do  ?  The  question  is  not  whether  his 
views  are  good  or  bad,  wise  or  foolish.  Is  he  trying  to 
educate  the  people  to  cast  their  votes  to  make  those  views 
into  law  ?  If  so  he  is  within  his  rights.  Is  he  trying  to 
get  them  to  disobey  the  law,  to  commit  violence,  to  coerce 
public  officials  ?  If  so  he  is  beyond  his  rights,  and  liberty 
is  scoured  and  not  endangered  by  his  prosecution.  The 
danger  is,  as  pointed  out  by  Justice  Holmes,  that  those 
in  powte  are  easily  convinced  that  views  in  opposition  to 
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their  own  are  dangerouB  to  the  public  welfare.  There 
have  been  few  reforms  which  were  not  at  their  inception 
considered  chimerical  if  not  wicked  by  the  administration 
at  the  tima  As  to  the  wisdom  of  any  measure,  however 
radical,  which  contemplates  only  constitutional  methods 
for  its  adoption,  there  is  but  one  just  rule — ^fuU  and  free 
discussion  unhampered  by  any  govenunent  control.  The 
most  utter  atheist  is  he  who  does  not  believe  that  truth 
will  prevail  over  falsehood  in  fair  field 

A  Campaign  of  Education. 

THB  statement  that  truth  will  prevail  over  error  in  a 
fair  contest  by  no  means  implies  that  truth  has  any 
such  inherent  power  as  will  automatically  and  without 
efiFort  on  the  part  of  its  adherents  bring  to  naught  the 
propagation  of  falsehood.  The  triumph  of  truth  is  as- 
sured only  when  it  is  maintained  with  a  zeal  and  ability 
equal  to  that  which  is  exerted  on  behalf  of  the  error  sought 
to  be  combated.  To-day  the  doctrines  of  revolutio^;i  are 
being  urged  through  hundreds  of  newspapers,  through 
countless  pamphlets,  through  speeches  delivered  wherever 
workingmen  congr^ate.  They  are  urged  by  men  some  of 
whom  at  least  believe  what  they  teach,  who  starve  them- 
selves to  feed  the  printing  press  and  risk  imprisonment 
to  distribute  its  product.  What  is  being  done  to  counter- 
act this  propaganda?  Many  "ringing  editorials,"  many 
carefully  considered  speeches  in  Congress,  many  well- 
intentioned  sermons,  none  of  which  reach  a  tenth  of  one 
per  cent  of  the  people  whom  the  revolutionary  propaganda 
is  likely  to  affect,  none  of  which  require  from  their  authors 
the  slightest  risk  or  the  slightest  sacrifice.  This  imequal 
struggle  can  have  but  one  outcome;  the  ignorant  hearing 
but  one  side  will  accept  it,  and  the  government  will  have 
to  call  out  troops  to  make  corpses  of  men  who  might  have 
been  made  into  good  citizens.  If  it  is  true,  as  every  good 
American  believes,  that  with  all  the  faults  of  our  system 
it  is  still  the  best  in  the  world,  that  our  laws  give  equal 
justice  and  our  economic  system  gives  equal  opportunity, 
or  may  by  constitutional  methods  be  made  to  do  so,  the 
facts  can  be  convincingly  maintained  in  the  face  of  those 
(who  deny  them.  What  is  needed  is  an  organized,  sincere 
and  unselfish  propaganda  of  Americanism.  We  were  able 
during  the  war  to  organize  a  propaganda  to  get  money 
out  of  the  pockets  of  all  classes;  we  should  be  able  to 
organize  one  as  effective  for  getting  ideas  into  their  heads. 
Adopting  the  methods  and  the  phrase  of  commercialism, 
the  war  was  "sgld"  to  the  American  people  in  the  teeth 
of  the  Hun's  propaganda.  By  the  same  sincere  and  non- 
partisan zeal  American  institutions  can  be  "sold"  to  them, 
despite  the  utmost  efforts  of  Bolshevist  anJi  I.  W.  W. 

Class  Consciousness. 

THE  average  lawyer  is  usually  somewhat  surprised  to 
find  respectable  and  personally  law  abiiUng  men 
who  are  so  far  imbued  with  class  consciousness  as  frankly 
to  defend  riot,  intimidation  and  arson,  when  used  as  a 
means  to  further  the  interests  of  the  laborer  in  a  dispute 
with  his  employer.  That  view,  that  the  member  of  your 
own  class  is  always  right,  finds  its  culmination  in  the 
existence  of  American  apologists  for  the  Bussian  Bolshe- 
viki.  Business  and  professional  men  are  prone  to  look  on 
this  as  a  dangerous  vagary  peculiar  to  the  ignorant  work- 
ingman.    Nothing  could  be  further  from  the  fact.    The 
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manual  laboring  class  has  in  the  past  been  singularly 
devoid  of  class  consciousness,  or  with  its  superior  num- 
bers it  would  long  since  have  ruled  the  world.  It  is  but 
now  b^inning  to  imitate  an  example  long  set  for  it  It 
is  obviously  wrong  for  a  workman  to  conceal,  out  of  sym- 
pathy, the  fact  that  another  workman  has  "slugged  a 
scab"  or  derailed  a  car  manned  by  strike  breakers.  But 
when  a  doctor  finds  that  a  fdlow  practitioner  has  sewed 
up  a  pair  of  scissors  and  a  ball  of  twine  inside  a  patient 
he  "observes  the  dictates  of  professional  ethics."  When 
a  lawyer  is  called  on  to  bring  suit  against  a  fellow  member 
of  the  bar  who  is  evading  the  payment  of  a  just  debt,  he 
too  develops  ethical  scruples.  The  spirit  of  class  con- 
sciousness, the  spirit  whidi  judges  an  act  not  by  its  own 
quality  but  by  the  occupation  of  the  actor,  must  be  abated 
or  it  will  destroy  our  institutions.  The  manual  laborers 
adopted  that  spirit  in  imitation  of  their  more  favorably 
placed  fdlow  citizens;  they  will  not  abandon  it  till  they 
are  moved  thereunto  by  example  as  well  as  by  precept 

Federal  Protection  of  Birds. 

N  Law  Notbs  for  November,  1918,  the  validity  of  the 
act  of  Congress  of  July  3,  1918,  passed  to  give  effect 
to  the  migratory  bird  treaty  with  Great  Britain,  was  dis- 
cussed at  some  length.  In  line  with  the  views  then  ex- 
pressed, four  recent  decisions  of  the  federal  district  court 
have  upheld  the  act.  U.  8.  v.  Thompson,  258  Fed.  267, 
U.  8.  V.  8amples,  258  Fed.  479,  U.  8.  v.  8elkirk,  258 
Fed.  775,  U.  8.  v.  Rockefeller,  260  Fed.  346.  The  cor- 
rectness of  the  conclusion  reached  by  these  courts  would 
seem  to  be  beyond  disputa  As  was  said  in  the  Rocke- 
feller case  the  purpose  of  the  treaty  was  to  share  peacefully 
those  natural  resources  of  bird  life  which  are  alternately 
f oimd  in  the  territory  of  two  nations  and  which  are  the 
property  of  none  till  reduced  to  possession.  So  in  the 
Samples  case  it  was  said:  "The  controlling  consideration 
is  the  effect  upon  the  mutual  interests  of  tiie  two  nations 
concerned..  By  this  treaty  the  United  States  profits  by  the 
protection  which  is  accorded  such  wild  fowl  in  Canada 
during  the  nesting  and  feeding  seasons  before  the  migra- 
tion sets  in  to  the  soutL  Canada  gains  by  the  same  pro- 
tection which  is  thrown  about  the  same  birds  during  their 
stay  within  the  United  States.  The  people  of  both  coun- 
tries, of  our  entire  Union  and  of  aU  the  states,  benefit 
by  the  mutual  and  reciprocal  advantages  which  accrue 
from  this  arrangement  If  this  be  so,  then  the  subject- 
matter  comes  properly  within  the  treaty  making  power. 
If  it  curtails  any  right  which  would  otherwise  be  lodged 
in  an  individual  state,  it  does  so  only  through  the  full 
and  imtrammeled  exercise  of  a  federal  power  to  n^otiate 
with  a  foreign  government." 

Treaties  and  State  Riglits. 

IT  is  to  be  hoped  that  if  the  validity  of  the  migratory 
bird  act  comes  before  the  federal  supreme  court  the 
resulting  decision  will  clarify  the  power  of  Congress  to 
legislate  in  respect  to  matters  which  have  become  the  sub- 
ject of  a  treaty.  The  bare  rule  that  a  treaty  is  the  supreme 
law  of  the  land  leaves  a  considerable  field  uncovered.  For 
example,  when,  as  in  the  case  of  the  New  Orleans  Mafia, 
aliens  become  the  subject  of  mob  violence,  demand  for 
redress  is  made  on  the  federal  government,  which  has 
always  repudiated  all  responsibility  on  the  ground  that 
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the  offense  was  one  wholly  of  state  cognizanca  If ,  as  in 
the  instance  cited,  the  foreign  power  swallows  its  griev- 
ance in  the  interest  of  intematioual  amity,  there  is  no 
particular  harm  done,  though  sucli  incidents  are  not  the 
source  of  very  much  national  prida  But  suppose  the 
offense  to  be  more  serious  or  the  aggrieved  nation  less  com- 
plaisant— ^must  the  United  States  go  to  war  for  an  un- 
doubted wrong  which  it  is  without  power  to  repair  or 
punish?  Certainly  nothing  of  the  kmd  is  contemplated 
by  the  Constitution.  The  power  to  make  treaties  involves 
of  necessity  the  power  to  require  their  observance  by  every 
person  within  the  jurisdiction  of  the  United  States.  What- 
ever may  be  the  fate  of  the  presently  pending  treaty  of 
Versailles,  the  international  relations  of  the  United  States 
will  be  more  complex  in  the  future  than  in  the  past  The 
-establishment  and  exercise  of  the  power  to  legislate  for 
the  enforcement  of  treaties  will  do  more  than  to  promote 
international  good  wilL  It  will  tend  to  bring  a  recog- 
nition of  that  which  is  often  forgotten,  that  the  agreement 
of  the  United  States  is  the  agreement  of  all  its  people,  a 
thing  to  be  entered  into  with  caution  and  when  made  to 
be  observed  with  scrupulous  fidelity.  If  the  people  are 
made  to  realize  that  a  treaty  is  a  law,  binding  on  every 
individual,  secret  diplomacy  and  partisan  ratification  will 
speedily  become  things  of  the  past. 

The  Liability  of  the  Railroads. 

WHILE  the  authorities  are  conflicting,  it  has  been  held 
by  a  number  of  federal  cases  that  a  railroad  com- 
pany may  not  be  joined  as  a  party  to  an  action  to  enforce 
a  liability  arising  under  the  railroad  administration.  See, 
for  example,  Haicher  v.  Atchison,  etc.,  B.  Co,,  258  Fed. 
^52.  The  decisions  so  holding  proceed  either  expressly  or 
impliedly  on  the  theory  that  the  federal  act  permitting 
such  suits  against  the  railroads  is  invalid  as  imposing  on 
the  corporation  a  liability  for  the  acts  of  persons  who  are 
wholly  beyond  its  control.  These  rulings  present  a  ques- 
tion of  considerable  importance  to  the  profession,  viz., 
when  the  railroads  are  returned  to  private  ownership  what 
provision  is  to  be  made  for  the  payment  of  liabilities 
accruing  imder  the  federal  administration?  The  same 
•considerations  which  have  led  courts  to  pronounce  against 
the  validity  of  the  act  permitting  suits  against  the  carriers 
would  undoubtedly  dictate  a  decision  against  a  statute 
seeking  to  impose  liability  on  the  carriers.  If  the  govern- 
ment assumes  the  payment,  there  is  grave  danger  that 
past  instances  where  claims  against  the  government  were 
paid  to  the  remote  descendants  of  the  original  creditor  will 
te  repeated.  A  great  number  of  these  claims  are  for  per- 
sonal injuries,  and  the  claimants  are  men  without  means 
and  more  or  less  crippled  by  their  injuries.  As  to  them  a 
long  delay  of  justice  is  equivalent  to  its  deniaj.  The  neces- 
sity of  collecting  their  damage  claims  from  a  government 
agency  has  already  imposed  on  this  class  of  persons  a  very 
serious  wrong.  The  government  does  not  set  a  very  help- 
ful example  to  its  citizens  in  standing  behind  its  immunity 
from  process  and  delaying  for  years  the  payment  of  its 
debts,  and  the  crippled  railroad  workman  on  whom  the 
injustice  is  inflicted  is  not  going-  to  inspire  very  much 
patriotic  sentiment  in  his  immediate  locality.  When  the 
railroads  are  given  back  to  private  ownership  the  mem- 
bers of  the  l^al  profession  should  see  to  it  that  a  pro- 
vision of  undoubted  validity  is  made  as  to  the  payment 
of  all  claims,  and  that  the  most  stringent  provisions  for 


the  prompt  liquidation  of  all  liabilities  assumed  by  the 
government  to  small  claimants  is  inserted.  The  railroads 
and  the  holders  of  railroad  securities  will  be  fully  repre- 
sented at  the  conference  wherein  the  congressional  solu- 
tion of  the  present  aitanglepent  is  reached,  but  the  injured 
workmen  and  the  small  shippers  will  have  no  representa- 
tion and  must  look  to  the  sense  of  justice  of  the  legal 
profession  for  their  protection. 

A  Flaw  in  the  Patent  Laws. 

THE  patent  laws  of  the  United  States  form  an  excep- 
tion to  our  policy  which  as  was  said  by  Judge  Lurton 
in  Park  v.  Hartman,  163  Fed.  24,  "is  founded  upon 
the  theory  that  competition  is  desirabla"  For  the  mo- 
nopoly thus  granted  there  is  of  course  a  sound  and  suf- 
ficient reason,  for  only  by  that  means  can  the  investment 
of  capital  to  commercialize  an  invention  be  secured.  But 
cessat  raiione  lex,  etc.  It  is  well  known  that  there  are 
himdreds  of  valuable  inventions  which  have  not  been  and 
probably  never  will  be  put  on  the  market.  Granted  an 
invention  which  works  an  economy  in  a  manufacturing 
process  or  improves  the  product,  and  a  pre-existing  mo- 
nopoly of  the  business  to  which  it  relates,  and  the  trust 
will  buy  the  invention  to  suppress  it,  simply  because  its 
advent  would  scrap  the  expensive  equipment  already  in 
use.  This  is  all  very  good  for  the  trust  and  equally  bad 
for  the  public  It  perverts  the  monopoly  given  to  encour- 
age improvement  into  a  means  for  suppressing  improve- 
ment. The  remedy  of  course  is  obvious — a  statute  invali- 
dating all  patents  not  put  into  use  vrithin  a  limited  tima 
The  monopoly  conferred  by  a  patent  is  given  for  the 
benefit  of  the  public  and  if  it  is  not  used  for  that  pur- 
pose it  should  be  revoked.  The  difficulty  is  not  to  find 
the  solution  but  to  secure  its  enactment,  in  view  of  the  fact 
that  no  one  person  has  an  active  interest  in  promoting 
it  while  powerful  combinations  of  capital  are  interested 
to  oppose  it 

A  Code  of  Legal  Ethics  in  Canada. 

AT  a  recent  meeting  of  the  Canadian  Bar  Association 
the  committee  on  l^al  ethics  recommended  the  ap- 
pointment of  a  committee  to  formulate  a  code  of  l^al 
ethics  "using  amongst  other  data  the  code  of  the  American 
Bar  Association.''  (See  Canada  Law  Journal,  Oct.,  1919, 
p.  295.)  The  American  practitioner  will  find  cause  for 
pride  in  the  fact  that  the  report  is  based  largely  on  the 
experience  of  the  United  States ;  Mr.  Roosevelt,  Mr.  Henry 
St.  George  Tucker  and  Mr.  Elihu  Root  being  quoted.  The 
argument  against  a  codification  of  ethics  has  never  been 
more  strongly  stated  than  in  a  "dissenting  opinion''  by 
Mr.  Justice  Riddell  presented  with  the  report  of  the  com- 
mittee. He  said  among  other  things:  "Any  Code  which 
entered  into  particulars  would  in  my  view  do  more  harm 
than  good — and  for  two  reasons:  First,  when  a  Code  of 
Rules  has  been  formulated  it  is  most  natural,  almost  in- 
evitable indeed,  for  its  provisions  to  be  considered  ex- 
haustive; whatever  is  forbidden  is  vn*ong,  and  in  most 
minds  the  old  logical  fallacy  of  the  'undistributed  middle' 
is  not  avoided,  but  it  is  considered  that  what  is  not  for- 
bidden is  not  vn*ong.  When  one  is  charged  with  vn*ong- 
doing,  and  told  that  he  must  act  in  a  particular  way,  his 
defiance  is,  "On  what^ compulsion  .must  I?  It  is  not  so 
written  in  the  Code.'     It  is  the  natural  and  inevitable 
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oonseqiieoee  of  any  written  Code  to  divide  sharply  what  is 
forbidden  from  what  is  not — and  what  is  not  forbidden 
too  often  is  considered  to  be  allowed  Anyone  who  is 
accustomed  to  refer  to  a  written  Code  for  the  rule  to 
direct  his  conduct  will  be  apt  to  believe  that  it  is  com- 
plete,  and  will  generally  give  himself  the  benefit  of  any 
doubt  or  omission.''  If  tiie  matter  were  res  int^ra,  it 
would  be  difficult  to  answer  the  argument  of  Justice  Rid- 
dell,  or  escape  the  force  of  his  observation  that  the  whole 
project  is  l^e  making  a  gentleman  by  means  of  a  code 
of  etiquetta  But  most  observers  will  agree  that  in  the 
United  States  the  code  has  worked,  not  perfectly,  but  well, 
and  has  in  the  main  been  observed  and  administered  with 
such  good  sense  that  the  evils  predicted  have  not  made  their 
appearance  up  to  date. 

The  Successful  Lawyer. 

AT  a  recent  meeting  of  the  Illinois  Bar  Association  a 
contest  was  held  for  the  best  definition  of  a  "success- 
ful lawyer."  First  and  second  prizes  respectively  were 
awarded  for  the  following  answers :  "One  who  masters  his 
case,  who  gives  a  fair  ^are  of  his  surplus  time  to  the 
advancement  of  jurisprudence,  who  performs  his  full  duty 
of  citizenship,  and  who  is  honest.wiih  court,  client,  oppos- 
ing counsel  and  himself."  "One  thoroughly  qualified, 
diligently  and  ethically  practicing  law  as  an  honorable 
profession,  not  to  acquire  wealth;  standing  for  the  high- 
est ideals  of  humanity  and  government."  Most  of  Sie 
other  answers  submitted  were  in  the  same  vein,  the  win- 
ners being  distinguished  chiefly  by  their  aptness  of  formu- 
lation. It  would  be  interesting  to  know  how  much  of  this 
is  idealism  and  how  much  humbug;  how  far  the  answers 
represent  the  ambitions  to  which  the  judges  and  contest- 
ants direct  their  own  professional  efforts.  It  is  a  safe 
bet  that  a  man  going  into  an  average  Illinois  city  and  ask- 
ing for  the  most  successful  lawyer  would  be  directed,  not 
to  an  individual  approximating  the  prize  winning  defi- 
nition, but  to  the  man  who  won  the  most  cases  and  col- 
lected the  largest  fees.  Too  much  cannot  be  said  in  favor 
of  high  professional  ideals,  but  they  carry  this  danger, 
that  the  man  who  professes  them  may  become  so  pleased 
with  their  loftiness  that  he  wUl  arrogate  to  himself  the 
credit  due  to  a  man  who  practices  them.  By  all  means 
let  us  have  professional  ideals  of  the  highest,  but  let  us 
never  forget  that  with  the  acceptance  of  such  ideals  only 
the  most  imceasing  effort  will  save  us  from  hypocrisy. 

Military  Trainints  in  Scliools. 

THE  Attorn^  General  of  Ohio  has  recently  rendered  an 
opinion  to  the  Cleveland  sqhool  board  to  the  effect 
that  the  establishment  of  compulsory  military  training  in 
high  schools  was  unauthorized.  The  statutes  of  Ohio  pre- 
'  scribe  with  somewhat  unusual  particularity  the  curriculum 
in  high  schools.  Also  it  may  be  noted  that  the  regida- 
tions  sought  to  be  established  by  the  Cleveland  board  went 
unusually  far,  prescribing  among  other  things  a  cadet  uni- 
form for  pupils.    The  Attorney  General  said,  inter  alia: 

Much  ean  be  said  in  favor  of  militaiy  training  in  public  schools, 
but  its  merits  or  demerits  is  not  the  question  before  us;  the  ques- 
tion is  whether,  under  eansting  Ohio  law,  a  board  of  education 
can  inaugurate  any  military  training  under  the  head  of  "physical 
training,"  mentioned  in  section  7721,  G.  C.  While  a  board  of 
education  has  broad  powers  in  its  management  of  the  public 


aehools  under  its  control,  it  cannot  go  beyond  the  things  con- 
templated by  the  legislature,  and  untU  fur^er  legislation  is  had 
on  the  subject,  a  board  of  education  has  no  authority  to  estab- 
lish military  training  in  the  public  schools  (sec.  7649  G.  C.)  or 
compel  its  student  b^y  to  dr(»s  in  a  certain  manner  during  school 
hours,  with  the  attendemt  expense  on  the  parent. 

This  opinion  discloses  no  constitutional  objection  to  mili- 
tary training  in  liie  schools,  and  it  would  be  difficult  to 
imagine  one.  While  in  many  states  it  is  probable  that  a 
different  conclusion  would  be  reached,  the  matter  is  one 
which  should  be  handled  by  legislative  action,  as  was  done 
in  New  York,  where  a  statute  which  might  well  be  taken 
as  a  model  requires  three  hours  per  week  of  military  train- 
ing for  all  boys  over  the  age  of  sixteen  in  the  public 
schools,  supplemented  by  an  optional  field  training  camp 
in  the  summer,  the  whole  being  under  the  supervision  of 
the  state  military  training  commission.  While  military 
training  in  the  schools  is  not  a  substitute  for  the  universal 
training  which  should  be  a  national  institution,  it  is  a  val- 
uable preliminary,  and  moreover  has  an  educational  value 
quite  apart  from  the  question  of  national  preparedness. 
To  whatever  heights  we  may  as  a  people  rise  under  the 
stress  of  an  emergency,  we  are  normally  weak  in  national 
spirit,  and  are  very  far  from  a  general  realization  that 
citizenship  involves  duties  as  well  as  privileges.  Such 
institutions  as  the  Boy  Scouts  are  doing  much  to  avert 
future  crime  by  recognizing  and  diverting  to  better  ends 
than  hoodlumism  the  "gang"  instinct  which  is  innate  in 
the  normal  boy.  The  work  thus  done  by  a  volunteer  or- 
ganization would  be  vastly  extended  and  improved  if  it 
were  made  public  and  universal,  and  were  coupled  with  a 
thorough  course  of  instruction  in  the  duties  and  ideals  of 
American  citizenship.   . 

Juvenile  Delinquency. 

JUDGE  Willis  Beowx,  originator  and  administrator  of 
the  juvenile  court  of  Gary,  Ind.,  and  originator  of  the 
National  Boy  City  at  Charlevoix,  Mich.,  is  reported  as 
having  advocated  recently  a  radical  departure  from  the 
methods  now  considered  as  advanced  in  dealing  with  juve- 
nile delinquency.    According  to  a  press  report  he  says : 

The  hasic  idea  of  it  all  is  this:  the  child  must  he  turned  from 
evil  to  good  not  because  of  any  personal  regard  for  the  Juvenile 
Judge  or  the  Probati<m  officer  of  the  court,  or  even  for  its  parents 
or  guardian,  but  because  of  a  supreme  regard  for  moi'ality  and 
understanding  of  the  difference  in  effect  between  right  and  wrong. 
Now  how  shall  we  do  this?  ^ 

My  idea  is  that  the  child  must  be  guarded  and  guided  by  some 
influence  as  far  removed  from  the  idea  of  a  criminal  court  as 
possible.  He  or  l^he  must  be  moved  to  right  doing  by  a  desire 
to  sain  benefits  of  right  doing.  No  child  can  be  moved  to  do 
right  througii  fear  of  any  punishment  that  can  be  meted  out  to 
him  or  her.  They  can  only  be  made  more  criminal  by  getting  a 
contempt  for  ajl  law  and  all  morality. 

I  would  have  a  parental  farm  attadied  to  the  public  school  and 
there  I  would  take  children  of  careless  parents,  and  under  the 
guardianship  of  the  public  school  and  not  of  the  law,  I  would 
bring  them  to  right  thinking,  systematically  and  scientifically. 

The  fundamental  idea  of  the  juvenile  court  system  was 
to  eliminate  as  far  as  possible  the  idea  of  crime,  prison 
and  punishment  from  the  treatment  of  juvenile  offenders, 
substituting  the  parental  idea.  Judge  Brown's  suggestions 
of  course  make  for  a  further  extension  of  this  thought.  In 
view  of  the  manner  in  which  the  juvenile  court  has  ccmi- 
founded  the  predictions  of  those  who  said  it  would  not 
work,  it  may  be  foolish  to  indulge  in  a  like  scepticism  as 
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to  tfa^  later  suggeeitioBS  of  ao  ^sperieiiced  a  student  of  the 
probleia.  It  is,  however,  unpoasible  to  avoid  some  doubt 
as  to  whether  a  ddiuqueiit  boy  will  prove  responsive  to 
an  appeal  on  a  level  too  abstract  to  be  effective  with  the 
average  man.  The  Creator  provided  filial  affection  to 
bridge  over  the  period  of  mental  inamaturity,  and  it  is  not 
certain  that,  for  those  to  whom  the  opportimity  for  its 
exercise  is  denied,  "personal  regard  for  the  juvenile  judge" 
is  not  the  best  available  substitute.  The  establishment  of 
a  "parental  farm"  moreover  involves  a  considerable  staff 
of  persons  each  fitted  for  a  difficult  and  delicate  task  It 
is,  we  trust,  not  an  undue  pessimism  to  fear  that  in  many 
instances  its  camouflage  will  not  prevent  it  f ijom  having 
all  the  evil^  which  are  present  in  the  average  reformatory. 
Moat  observers  will  agree  that  in  the  majority  of  com- 
munities a  higher  standard  of  intelligence  and  humanity 
will  be  found  in  the  judicial  than  in  the  educational  de- 
partment, and  the  transfer  of  the  delinquent  boy  from 
the  former  to  the  latter  will  not  be  wholly  to  his  advantage, 


-^^> 


THE  CONFIDENCE  GAME 

It  has  been  judicially  determined  that  "a  sucker  is  a 
person  readily  deceived"  (People  v.  Simmons,  125  App. 
Div.  234,  109  K  Y.  S.  190)  and  there  is  nonjudicial 
authority  that  one  is  bom  every  minute.  And  not  since 
the  banning  of  humaUi  history  has  there  been  a  lack  of 
those  who  would  take  advantage  of  his  credulity.  The 
sacred  chronicle,  relating  how  Jacob  personated  Esau,  but 
instanced  a  practice  which  then  was  ancient  history,  and 
which  yet  remains.  Fraud  is  as  old  and  as  ever  new  as 
human  faith,  human  greed  and  human  duplicity.  The 
myriad  frauds  which  are  rendered  possible  by  a  confidence 
built  up  by  long  association,  strei^gthened  perhaps  by  ties 
of  blood,  are  merely  sordid,  and  their  study  affords  little 
of  profit.  But  the  professional  fraud,  the  studied  system 
of  the  man  who  makes  a  living  by  playing  on  the  weakness 
of  his  fellows,  has  been  the  theme  of  many  stories  ^f 
absorbing  interest,  and  loses  little  when  reduced  to  the 
more  prosaic  pages  of  the  law  reports. 

For  the  obtaining  of  comparatively  small  amounts,  ap- 
parently only  a  good  appearance  and  an  assured  demeanor 
are  essential.  Thus  in  tibe  afternoon  of  December  5,  1907, 
a  well-dressed  stranger  walked  into  the  office  of  the  Clin- 
ton Wire  Cloth  Co.  in  Chicago  and  asked  for  the  former 
cashier.  Being  told  that  he  had  severed  his  connec- 
tion with  the  company,  the  prepossessing  caller  stated 
that  in  crossing  the  Eush  Street  bridge  he  had  lost  his 
pocketbook,  and  sought  his  friend  the  former  cashier  to 
obtain  a  small  loan.  After  some  parley  he  asked  for  a 
loan  of  $10  and  got  it  so  readily  that  he  said,  "Can't 
you  let  me  have  $20,"  and  when  that  was  laid  out  said, 
^'Make  it  $30."  Apparently  sensing  some  reluctance  at 
this  point,  he  voluntarily  gave  his  watch  as  security.  In- 
vestigation made  later  of  course  revealed  that  the  former 
cashier  knew  no  such  person,  th^t  the  watch  was  worth 
$1.60,  and  that  the  same  scheme  had  been  worked  on  a 
number  of  other  merchants.  See  People  v.  Weil,  243  111. 
208,  90  N.  E.  731. 

But  where  a  larger  sum  is  desired  a  method  so  simple 
wiU  not  work,  and  whatever  may  be  the  device  resorted 


to  its  psychological  basis  is  always  the  same — the  awaken- 
ing in  the  prospective  victim  of  the  idea  that  he  is  going 
to  get  som^ing  fgr  nothing.  Thus  in  Defrese  v.  Staie, 
3  Heisk.  (Tenn.)  58,  it  appealed  that  a  prosperous  farmer 
of  Union  County,  Tenn.,  was  leaving  Knoxville  in  his 
wagon  when  two  strangers  asked  and  obtained  permission 
to  ride.  On©  of  them  left  the  wagon  for  a  moment  and 
while  so  doing  dropped  a  folded  paper  from  his  pocket. 
The  other  stranger  picked  it  up  and  unfolding  it  took  from 
it,  in  sight  of  the  farmer,  a  five  cent  piece  and  then  re- 
folded it.  When  the  absent  stranger  came  back  the  paper 
was  returned  to  him,  and  after  expressing  his  gratification 
at  its  recovery  he  offered  to  bet  that  there  was  a  five  cent 
piece  in  the  paper.  The  finder  of  the  paper  said  that  he 
had  no  money  and  urged  the  farmer  to  bet,  and  the  latter, 
having  seen  the  five  cent  piece  taken  out,  was  nothing 
loath  to  do  so.  Needless  to  say,  when  the  paper  was 
unfolded  it  was  found  that  there  was  another  "jitnqr" 
within.  Judge  Sneed  appends  to  the  opinion  a  note  re- 
lating  an  imreported  case  where  the  same  trick  was  worked 
with  a  small  metal  ball  containing,  as  the  event  proved, 
two  pearl  buttons. 

Different  in  detail  but  identical  in  psychology  was  the 
trick  which  formed  the  basis  of  the  prosecution  in  People 
V.  Shaw,  57  Mich.  408,  Shaw  and  Jones  were  confed- 
erates in  the  fraud.  Shaw  had  introduced  himself  to 
Brown  as  a  traveler  for  a  tea-dealing  firm  in  Cincinnati, 
and  told  him  that  one  of  the  means  for  getting  custom 
in  a  new  place  was  offering  purchasers  a  chance,  by  draw- 
ing cards,  to  get  fifty  pounds  free,  in  addition  to  the  pur- 
chase, if  they  drew  the  winning  card.  In  order  to  carry 
out  the  scheme,  he  wanted  Brown  to  accompany  him,  and 
showed  him  how  to  draw  the  lucky  card,  by  a  little  dot 
on  the  back.  While  they  were  practicing,  Brown  succeed- 
ing each  time  in  drawing  the  card,  Jones  came  up,  ap- 
pearing to  be  a  stranger,  and  inquired  what  they  were 
doing.  Shaw  told  him  he  would  show  him,  and  gave  him 
the  same  explanation  as  to  the  mode  of  selling  tea,  but  did 
not  tell  him  about  the  marked  cards.  Shaw,  after  some 
talk,  said  that  Brown  could  draw  the  50  pound  card.  Jones 
offered  to  bet  $100  that  he  could  not,  and  held  out  to  Shaw 
what  seemed  to  be  a  roll  of  bills.  Shaw  said  that  he 
had  not  the  money,  but  had  a  $300  check ;  Jones  said  that 
he  did  not  want  the  check ;  he  wanted  money.  Shaw  asked 
Brown  if  he  had  it.  Brown  said  he  had  not  a  $100,  but 
had  $80.  Brown  at  Shaw's  request  handed  him  the  $80, 
and  Shaw  whispered  to  him  to  draw  the  marked  card.  He 
drew  it,  and  it  was  a  blank. 

Identical  in  principle  again  is  the  old  "green  goods" 
trick,  which  is  well  exemplified  in  Crum  v.  State,  148 
Ind.  401.  A  farmer  named  Haines  lived  near  Marion, 
Ind.,  and  on  him  called' one  Evans  and  his  wife.  During 
the  evening  Mrs.  Evan^  discoursed  at  length  as  to  how 
well  her  husband  was  doing  in  business,  of  how  slow  a 
business  farming  was,  reiterating  the  ancient  adage  which 
has  led  so  many  to  their  destruction  that  no  man  ever  got 
rich  by  working.  After  this  seed  was  well  planted  Evans 
got  Haines  aside  and  told  him  that  he  had  a  chance  to  get 
counterfeit  money  which  no  man  could  tell  from  genuine 
at  "five  dollars  for  one,"  and  the  rest  of  the  story  which 
has  been  told  so  often  since  the  serpent  offered  to  let  Eve 
in  on  the  ground  floor.  A  genuine  bill  was  of  course  ex- 
hibited as  a  sample..  Evans,  Haines  and  a  confederate 
named  Crum  each  put  in  $5000  which  Evans  took.    The 
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entire  shipment  of  counterfeit  money  was  to  come  to 
Haines,  but  the  box  was  not  to  be  opened  until  all  three 
were  present  In  due  course  a  money  express  package 
cameto  Haines,  and  he  hid  ^e  box  in  a  pile  of  oats  in  his 
bam  and  sent  for  his  fellow  investors.  That  evening 
Evans  and  Crum  came  along  and  inquired  if  he  had  re- 
ceived the  package,  and  then  told  him  to  bring  it  to  a  piece 
of  woods  about  half  a  mile  away.  Oram  cut  the  cords 
and  unwrapped  the  package,  and  then  asked  Evans  if  the 
box  looked  as  it  did  when  he  nailed  it  up.  Evans  said 
that  the  nails  were  larger  in  one  of  the  lids  than  when 
he  nailed  it  up.  The  lid  was  then  pried  oflF,  and  nothing 
but  bunches  of  paper  were  f oimd  in  the  box.  Evass  then 
said  it  was  not  the  way  that  he  had  left  it,  that  he  had 
counted  the  money,  placed  it  in  the  box  and  then  nailed 
it  up.  He  said  if  tixey  told  about  this  they  "would^  all 
go  to  the  penitentiary."  He  then  flew  into  a  passion, 
exclaimed  that  he  had  been  robbed,  that  Crum  and  Haines 
had  robbed  him  and  that  he  would  kill  them  both.  With 
that  he  drew  a  revolver  and  pointed  it  at  Haines,  but  Oram 
interfered  and  kept  him  from  shooting.  Crum  grabbed 
Evans  and  they  had  a  terrific  scuffle,  during  which 
Haines,  in  great  fright,  took  to  his  heels  and  ran  through 
the  woods. 

One  of  the  most  interesting  and  most  successful  confi- 
dence games,  the  "fake  foot  race,"  depends  on  the  same 
basic  principle  of  human  nature.  As  narrated  in  Johnson 
V.  State,  75  Ark.  427,  88  S.  W.  905,  it  was  worked  by 
the  so-called  "Buckfoot  gang''  with  great  success  in  vari- 
ous parts  of  Utah,  Missouri  and  Arkansas.  The  modus 
operandi  involves  a  delegation  to  wait  upon  the  prospective 
victim  and  tell  him  that  in  a  nearby  city  there  is  an  ath- 
letic club  composed  largely  of  millionaires,  that  the  club 
has  a  runner  in  whom  tihe  members  have  great  confidence, 
that  he  has  been  matched  against  a  visiting  racer  who,  he 
has  found  when  too  late,  is  much  too  good  for  him,  and 
that  therefore  he  desires  to  make  something  out  of  the 
situation  by  betting  against  himself.  What  he  needs,  it 
is  explained,  is  some  one  unknown  to  his  millionaire  back- 
ers who  can  show  himself  to  be  a  man  of  means,  to  bet 
his  money  for  him,  and  he  stands  ready  to  give  a  hand- 
some share  of  the  winnings  for  this  service.  This  seems 
to  the  "come  on"  to  be  easy  and  quite  without  risk.  He 
is  introduced  to  other  members  of  the  gang  who  pose  as 
millionaii'e  members  of  the  club.  They,  in  their  capacity 
as  financial  autocrats,  are  exceedingly  particular  as  to  the 
standing  of  the  persons  with  whom  they  bet,  and  the  vic- 
tim is  induced  to  bring  on  money  of  his  own  to  establish 
his  financial  status,  the  promoters  of  the  game  assuring 
him  privately  that  it  will  be  returned  to  him.  The  race 
is  held,  the  visiting  runner  vindicates  the  reports  of  his 
prowess  by  leading  handsomdy  do^im  to  the  stretch,  where 
he  trips  and  falls,  and  the  fool  and  his  money  are  parted. 
It  is  of  interest  to  note  that  the  person  defrauded  in  the 
Johnson  case  was  no  ^T)abe  in  the  woods"  but  the  pro- 
prietor of  four  or  five  saloons  in  different  Texas  towns, 
over  each  of  which  was  located  a  gambling  hall.  Other 
instances  of  the  successful  operation  of  this  trick  may  be 
found  recorded  in  Stewart  v.  Wright,  147  Fed.  321,  and 
Eolhs  V.  Boatright,  195  Mo.  693. 

While  it  is  the  human  rather  than  the  legal  side  of  the 
situation  which  is  sought  to  be  presented,  it  may  be  noted 
that  in  each  of  the  cases  cited  the  courts  held  that  the 
transaction  narrated  constituted  "larceny  by  trick."    Even 


the  fact  that  the  victim  expected  to  profit  1^  a  crime  has 
been  hdd  to  be  no  defense,  the  court  saying  in  Crum  v. 
State,  148  Ind.  401 :  "The  fact  that  the  credulous,  simple- 
minded  prosecuting  witness  was  himself  willing  to  aid  in 
circulating  counterfeit  money,  does  not  lessen  the  guilt 
of  his  tempters,  any  more  than  the  weakness  of  the  deni- 
zens of  Eden  excuse  the  villainy  of  the  arch  fiend  who 
corrupted  them."  There  is  however  a  line  of  New  York 
cases  holding  that  the  unlawful  intent  of  the  victim  bars 
a  prosecution,  which  at  one  time  made  the  metropoliB  the 
happy  hunting  ground  of  the  green  goods  operator.  See 
McCord  V.  People,  46  N.  T.  470;  People  v.  Livingstone, 
4c7  App,  Div.  283.  By  virtue  of  that  doctrine  immunity 
was  in  People  v.  Tompkins,  186  N.  T.  413,  accorded  to 
the  members  of  a  gang  who,  pretending  to  have  secured  by 
tapping  a  tel^raph  wire  advance  information  of  the  out- 
come of  a  horse  race,  induced  their  victim  to  bet  $50,000 
at  a  fake  pool  room.  The  rule  has  since  been  abrogated  in 
New  York  by  an  express  statutory  provision.  Penal  Law 
§  1290  (McKinne/s  Consol.  Laws,  Book  39,  p.  458). 

The  facts  in  thesQ...andjXLauy  another  like  case  not  only 
adorn  a  tale  but  they  point  a  moral  The  general  opinion 
seems  to  be  that  the  sharper  goes  forth  to  prey  on  the 
honest  and  innocent,  and  that  the  more  honest  the  victim 
the  more  certain  his  fall.  On  the  contrary,  from  the  yokel 
who,  *as  related  in  Bex  v.  Salomons,  17  Cox  0.  0.  93, 
paid  half  a  crown  for  a  purse  into  which  he  thought  he 
had  seen  a  street  vendor  drop  two  half-crowns,  down  to 
the  farmer  in  State  v.  Crvm,  who  wearied  of  the  slow 
earnings  of  honest  labor  and  wouft  invest  in  counterfeit 
money  at  five  dollars  for  one  to  pass  on  his  neighbors,  it 
was  tie  greed  and  dishonesty  of  the  victim  whidi  barbed 
the  hook  which  caught  him.  The  law  reports  verify  what 
the  books  of  religion  have  taught,  that  simple  honesty  and 
unenvious  contentment  are  more  than  a  preparation  for 
heaven ;  they  are  a  sure  guard  against  many  of  the  pitfalls 
of  earth. 

W.  A.  S. 


WORKMEN'S  COMPENSATION  ACTS 

Purview  of  Statvie 

The  important  element  of  ascertained  responsibility  is 
found  in  the  fact  that  the  calamity  was  foreseen,  or  might 
reasonably  have  been  foreseen,  by  the  person  to  be  held 
liable.  (See  20  K.  C.  L.  14  et  seq.)  And  the  fundamental 
idea  of  the  statute  in  providing  for  the  award  of  com- 
pensation is  that  the  injury  was  foreseen  as  a  result  of 
the  employee's  engaging  in  the  employment.  Industrial 
enterprise  inevitably  leads  to  the  injury  and  death  of  em- 
ployees; these  events  are  foreseen  as  a  certain  result  of 
the  servica  Ind,  Comm.  v.  Brown,  (Ohio)  110  N.  E. 
744,  L.  K.  A.  1916B  1277;  SteHz  v.  Ind.  Ins.  Comm., 
91  Wash.  588,  158  Pac.  256,  Ann.  Cas.  1918B  354.  The 
knowledge  gained  by  common  experience  anticipates  the 
event ;  and  under  the  Compensation  Act,  it  is  in  the  light 
of  human  knowledge  and  experience  existing  at  the  par- 
ticular time  and  place  of  the  calamity,  that  any  case  is 
to  be  judged.    The  statute  properly  may  be  said  to  con- 
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template  all  those  calamities  which  formerly  arose  out  of 
the  service,  as  well  as  others  of  a  like  nature,  and  such 
as  may  be  produced  in  future  by  new  conditions  of  the 
employment.  In  the  course  of  human  experience  and 
acquired  knowledge,  the  instrumentalities,  the  places,  and 
the  modes  of  employment,  from  being  on  first  experiment 
of  apparent  safety,  disclose  in  time  inherent  qualities  of 
a  dangerous  nature.  In  a  word:  from  the  unforeseen  we 
progress  to  the  foreseen.  And  as  new  calamities  become 
foreseen,  they  automatically  are  drawn  within  the  pro- 
visions of  the  Compensation  Act.  Accordingly,  inasmuch 
as  the  conditions  of  employment  are  ever  varying  with 
time  and  place,  each  case  is  to  be  decided  in  view  of  its 
own  facts  and  circumstances. 

The  expressions  in  the  opinions  show  very  plainly  that 
the  Compensation  Act  should  be  held  to  be  applicable  to 
such  cases,  and  to  such  cases  only,  as  in  the  light  of  ex- 
perience are  the  foreseen  result  of  the  employee's  engaging 
in  the  employment.  In  deciding  against  the  claimant  the 
Massachusetts  court  says  that  '"there  is  nothing  in  the 
employment  .  .  .  which  makes  it  likely  that"  the  calamity 
will  occur.  MilWcen  v.  Travelers'^  Ins.  Co,,  216  Mass. 
293,  103  N.  E.  898,  L.  E.  A.  1916A  337.  Again  by  the 
same  court,  "The  injury  cannot  be  said  reasonably  to  have 
been  contemplated  as  the  result  of  the  exposure  of  the 
employment."  Eewitfs  Case  (Mass.),  113  K  E.  572,  L. 
R.  A.  1917B  249.  And  where  the  injury  resulted  from 
the  act  of  a  trespasser  on  the  premises,  compensation  was 
allowed  because  the  event  was  "within  the  contemplation 
of  the  employer  and  employee."  Re  Reithal  (Mass.)  109 
N.  E.  961,  L.  R.  A.  1916A  304.  Likewise,  the  House 
of  Lords  permitted  compensation  for  an  assault  where  it 
appeared  that  "there  had  been  at  least  two  previous  as- 
saults." Trim  Joint  District  School  v.  Kelly  [1914]  A. 
G  667,  Ann.  Cas.  1915A  104. 

Insurance  schemes  are  founded  upon  the  same  prin- 
ciple of  foreseen  calamities;  and  to  a  certain  degree  the 
Compensation  Act  may  be  said  to  insure  the  workman. 
But  "the  employee  is  not  insured  generally"  against  injury 
or  death.  In  re  De  Voe,  218  K  Y.  318,  113,  N.  E.  25(5, 
L.  E.  A.  1917A  250.  Viewing  the  course  of  development 
of  the  law,  we  see  in  the  past  the  impositions  of  duty 
expressed  in  the  judicial  decisions,  followed  by  the  Fac- 
tory Acts  and  Employers'  Liability  Acts, — ^in  the  present 
the  Workmen's  Compensation  Acts, — and  in  the  future 
an  enactment  which  shall  pension  old  age  as  well  as  dis- 
ability. The  Compensation  Act  "is  not  a  substitute  for 
disability  or  old-age  pensions"  (Ind.  Coram,  v.  Anderson, 
(Ohio)  169  Pac.  135  L.  R.  A.  1918F  885 ;  Re  Madden,  22 
Mass.  487,  111  N.  W.  379,  L.  R.  A.  1916D  1000); 
although  the  liberal  tendencies  of  some  courts  have  come 
very  near  to  construing  it  as  su>h.  See  Re  Heitz,  218 
N.  Y.  148,  112  K  E.  750,  L.  R.  A.  1917A  344;  Dzi- 
Jcowski  V.  Superior  Steel  Co,,  259  Pa.  St.  578,  103  Atl. 
351,  L.  R.  A.  1918r  888;  Stertz  v,  Ind.  Ins.  Comm.,  91 
Wash.  588,  158  Pac.  256,  Ann.  Cas.  1918B  354.  Nor 
shotild  the  Act  be  imduly  extended,  for  fear  of  defeating 
the  purpose  of  the  legislature  *T>y  an  adherence  to  the  con- 
cepts of  liability  for  negligence,  based  on  the  failure  to 
foresee  and  prevent  accident,  rather  than  to  the  principles 
of  industrial  insurance"  (Re  Heitz,  218  N*.  T.  148, 
112  N.  E.  750,  L.  R.  A.  1917A  344)  ;  inasmuch  as  the 
fundamentals  of  negligence  and  the  basis  of  insurance 
rest  in  the  same  concept 


Actital  Changes  in  Preexisting  Law 

The  question  to  be  resolved  at  the  outset  is  whether 
in  the  enactment  of  the  Compensation  Acts  the  legislatures 
of  the  various  jurisdictions  intended  to  change  the  conmion 
law,  and,  if  so,  how  extensive  a  change  was  contemplated. 
Common  law  practice  is  abolished,  but  whether  or  not  any 
change  was  intended  in  respect  of  the  principles  govern- 
ing the  employee's  right  of  recovery  is  open  to  specula- 
tion. Does  the  statute  create  any  new  "right"  in  behalf 
of  the  employee,  or  does  it  impose  any  new  "duty"  on  the 
employer  ?  If  liie  act  does  these  things,  what  is  the  meas- 
urement of  the  "right"  or  "duty,"  and  who  is  to  decide 
whether  it  exists  in  any  particular  case  ? 

Prior  to  the  enactment  of  the  statute,  the  correlative 
rights  and  duties  of  the  parties  differed  widely  in  the  sev- 
eral jurisdictions;  the  laws  specifically  prescribing  safe- 
guards varied  very  greatly,  and  the  tendency  of  the  courts 
to  allow  or  to  disallow  a  recovery  in  an  employee's  action 
differed  somewhat  with  every  stata  The  standards  were 
established  by  the  courts,  and  the  courts  tested  their  appli- 
cation to  particular  cases.  But  the  words  of  the  Compen- 
sation Acts  are  substantially  the  same  everywhere,  and  con- 
sequently if  they  establish  a  new  principle  the  decisions 
applying  the  principle  must  be  generally  uniform  in  all 
jurisdictions.  Nothing,  however,  could  be  farther  from  the 
fact ;  the  decided  cases  are  inharmonious  to  exactly  the  ex- 
tent that  they  were  inharmonious  at  common  law;  and  the 
tendency  of  any  particular  court  to  favor  or  disfavor  recov- 
ery under  a  given  state  of  facts  has  changed  not  at  all, — ex- 
cept as  the  course  of  decision  always  changes  with  the  times. 

The  reason  of  the  thing,  in  view  of  the  previous  de- 
velopments of  law  respecting  safeguards  to  employees,  is 
that  the  legislatures  because  of  the  rapidly  changing  con- 
ditions of  industry,  finding  it  impossible  specifically  to 
enumerate  the  "duties"  of  the  employer,  intended  by  the 
Compensation  Act  to  impose  a  general  duty  in  respect  of 
all  such  dangers  as  are  within  human  ken.  And, 'inas- 
much as  this  is  the  fundamental  principle  of  the  common 
law,  the  statute  effects  no  change  whatever  in  legal  prin- 
ciple. What  actually  is  done  by  the  law,  is  to  do  away 
with  trial  by  jury  and  the  antiquated  methods  of  the  com- 
mon law.  The  Act  relates  to  practice,  not  to  principle, 
and  it  is  very  doubtful  whether  any  intention  can  be  said 
to  have  existed  on  the  part  of  any  l^islature  actually  to 
authorize  the  payment  of  compensation  under  circum- 
stances which  the  common  law  (the  judicial  interpretation 
of  public  opinion)  would  deem  insuflScient  to  warrant  a 
recovery.  At  any  rate,  this  is  the  clear  purport  of  the 
decisions  in  a  majority  of  jurisdictions,  notably  in  Eng- 
land and  Massachusetts.  "In  general  it  was  intended  as 
in  the  nature  of  a  suW^tute  for  actions  of  tort  for  per- 
sonal injuries  at  common  law  and  under  the  Employers' 
Liability  Act  by  employees  against  their  employers."  In 
re  Maggelet,  228  Mass.  57,  116  N.  E.  972,  L.  R.  A. 
1918F  864.  Of  course  it  is  not  meant  that  the  right,  to 
compensation  is  to  be  measured  by  the  common  law  deci- 
sions of  any  particular  epoque.  The  common  law  was  an 
expression  of  public  opinion,  and  it  changed  as  public 
opinion  changed.  The  statute,  exactly  like  the  Tactory 
Acts  and  other  statutes  imposing  specific  duties  on  em- 
ployers, must  be  deemed  to  extend  the  sphere  of  respon- 
sibility of  the  employer.  In  effect,  the  statute  is  a  warn- 
ing to  him  to  inform  himself  of  the  perils  of  his  business^ 
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and  to  take  measures  to  prevent  injuries  therefi-om. 
Through  the  new  developments  of  industrial  enterprise, 
the  perils  of  injury  and  death  constantly  are  increased, 
and  in  recent  years  most  of  the  courts  have  kept  fairly 
well  up  with  the  times  in  imposing  new  and  more  rigorous 
duties  upon  the  employer.  Cases  may  he  found,  no  doubt, 
wherein  it  is  stated  that  injuries  formerly  uncompensated 
are  by  virtue  of  the  statute  to  be  the  subject  of  an  award 
(Stmdine's  Case,  218  Mass.  1,  105  N.  E.  488,  L.  R  A, 
1916A  318;  Boody  v.  K.  &  C.  Mfg.  Co.,  77  N.  H.  208, 
90  Atl.  860,  L.  E.  A.  1916A  10),  but,  had  the  statute 
not  been  enacted,  would  the  court  not  have  been  astute  to 
differentiate  the  former  decisions  and  mould  its  opinion 
to  the  changed  conditions  and  the  current  standards  of 
duty?  In  sustaining  the  claimant's  right  to  an  award  of 
compensation  for  injury  caused  by  the  act  of  a  stranger 
on  tiie  premises,  the  Washington  court  noted  that  "it  is 
but  a  slight  extension  of  the  common  law  assurance  of  a 
safe  place  to  work."  Stertz  v.  Ind.  Ins.  Coram.,  91  Wash. 
588,  Ann.  Cas.  1918B  354.  An  expression  of  law,  whether 
legislative  or  judicial  in  origin,  is  the  product  of  public 
opinion,  and  it  seems  safe  to  say  that  the  concept  of  the 
Compensation  Act  as  to  what  the  duties  of  the  employer 
should  be  does  not  differ  much  from  the  concept  of  the 
courts  as  to  the  same  matter. 

Under  the  statute,  as  at  common  law,  there  is  no  re- 
sponsibility for  such  calamities  as  could  not  have  been  fore- 
seen by  the  employer.  Injuries  so  occurring — if  unfore- 
seen also  by  the  employee,  are  the  result  of  what  the  law 
variously  calls  Vis  Major,  Force  Majeure,  Inevitable 
Accident,  et  cetera.  See  20  E.  C-  L.  19.  The  statute 
charges  the  employer  in  general  terms  with  the  duty  of 
informing  himself  as  to  the  perils  of  the  employment  and 
thereafter  to  take  whatever  action  may  be  necessary  to 
prevent  injury  therefrom;  and  this  is  precisely  what  the 
common  law  exacts.  But  just  as  the  common  law  varied 
with  the  locality,  so  the  judicial  interpretation  of  the 
statute  is  subject  to  geographical  differences.  As  a  general 
proposition,  those  localities  which  adopted  statutes  impos- 
ing responsibility  solely  upon  the  employer,  leaving  the 
dispute  as  to  the  employee's  right  to  compensation  open 
to  controversy  between  employer  and  employee, — are 
characterized  by  decisions  that  depart  very  little  from  the 
existing  common  law ;  whereas,  in  states  that  have  adopted 
the  Industrial  Insurance  Act,  and  have  removed  from  pri- 
vate controversy  the  contest  as  to  the  employee's  right  to 
an  award,  a  right  to  compensation  exists — ^if  statements  in 
some  of  the  cases  are  to  be  relied  upon — ^for  practically 
every  calamity  that  can  happen  to  the  employee.  "If  he 
had  not  been  at  the  factory  that  day  he  would  not  have 
been  struck  by  lightning,"  as  it  has  been  expressed. 
Stertz  V.  Ind.  Ins.  Comm.,  91  Wash.  588,  158  Pac.  256, 
Ann.  Cas.  1918B  354.  Neither  would  he  have  been 
struck  by  lightning  if  he  had  never  been  bom.  Griffith 
V.  Cole  (La.),  165  N.  W.  577,  L.  R  A.  1918F  923.  The 
statute  interpreted  to  foresee  such  calamities  becomes  a 
Meteorological  Insurance  Act  as  well  as  a  law  to  insure 
against  industrial  casualties. 

Judicial  Explanation  of  Terms  of  Statute — ^^ Arising  out 
of  and  in  Course  of**  the  Employment 

In  the  words  ordinarily  employed  by  the  Compensation 
Acts,  an  award  is  to  be  made  in  case  of  "injury  by  acci- 


dent arising  out  of  and  in  the  course  of"  the  employment; 
and  the  courts,  in  justifying  the  allowance  or  disallowance 
of  claims  to  compensation,  have  dwelt  at  length  upon  the 
meaning  of  every  part  of  this  expression.     The  terms 
"injury,"  "personal  injury,"  or  "personal  injury  by  acci- 
dent," have  each  been  considered  as  terms  of  circumscrip- 
tion or  limitation,  and  compendious  opinions  have  been 
written  in  elucidation  of  their  import.     The  words,  how- 
ever, which  have  furnished  a  basis  for  the  greatest  num- 
ber of  decisions,  are  "out  of  and  in  the  course  of  the 
employment"    Practically  every  court  has  offered  an  ex- 
planation for  these  words, — but  without  success.    The  pre- 
cedents of  other  courts  are  treated  with  suspicion;  and 
later   cases   repudiate  the  labored   explanations  of  the 
earlier  ones ; — ^to  the  result  that  the  whole  subject  has  been 
greatly  confused  and  confounded.     Indeed,  the  opinions 
imder  the  statute  have,  if  such  a  thing  were  possible,  in- 
tensified the  common  law  maze  of  apparently  conflicting 
and  often  unintelligible  stat^nents,  observations,  and  rea- 
sonings,— ^which  thoughtful  judges  themselves  loudly  de- 
nounce.   "Simple  as  these  terms  appear,  they  have  filled 
volimies    with    discussion."      Stertz    v.    Industrial   Ins. 
Comm.  91  Wash.  588, 158  Pac.  256,  Ann  Cas.  1918B  864. 
The  courts  are  generally  agreed  that  "arising  out  of 
does  not  mean  the  same  thing  as  "in  the  course  of."    It 
is  said  that  "the  l^islature  has  imposed  a  double  condi- 
tion."    Thorn  V.  Sinclair  (1917)  A.  0.  127,  Ann.  Cas. 
1917D  188.     And  see  opinion  of  Viscoimt  Haldane  in 
Lancashire,  etc.,  B.  Co.  v.  Eighley,  [1917]  A.  C.  (Eng.) 
352,  Ann.  Cas.  1917D  200.     The  injury  must  not  only 
arise  "in  the  course  of,"  but  also  "out  of,"  the  employ- 
ment    Kimbol  V.  Industrial  Ace.  Comm.,   (Cal.)    160 
Pac  150,  L.  R.  A.  1917B  595;  Griffith  v.  CoU  (Iowa) 
165  K  W.  577,  L.  R.  A.  1918P  923 ;  Staie  v.  District 
CouH,  138  Minn.  326,  L.  R.  A,   1918F  881.    "Proof 
of  the  one  without  the  other  will   not  bring  a  case 
within   the  Act."     Larhe   v.   John  Hancock   Mui.   L. 
Ins.    Co.,    90    Conn.    303,    97    AtL    320,    L.    R    A. 
1916  E  584.    And  see  In  re  McNicol,  215  Mass.  497, 
102  N.  E.  697,  L.  R.  A.  1916A  306.     "While  an  acci- 
dent arising  out  of  an  employment  almost  necessarily 
occurs  in  the  course  of  it,  the  converse  does  not  follow." 
GHffith  V.  Cole,  (Iowa)  165  N.  W.  577,  L.  R.  A.  1918F 
923.    And  see  notes:  L.  R.  A,  1916A  40 ;  L.  R.  A.  1918F 
897.     "An  injury  which  occurs  in  the  course  of  the  em- 
ployment will  ordinarily  arise  out  of  the  employment.  But 
not  necessarily  so."    Larhe  v.  John  Hojtcoch  Mut.  L.  Ins. 
Co.,  90  Conn.  303,  97  Atl.  320,  L.  R  A.  1916E  584. 
"The  expression  .   .   .  applies  to  the  employment  as  such 
— ^to  its  nature,  its  conditions,  its  obligations,  and  its  inci- 
dents."    Thom  V.  Sinclair  [1917]  A.  C.  127,  Ann.  Gas. 
1917D   193    (opinion  of  Lord  Shaw  of  Dunfermline). 
"It  must  appear  .    .    .  that  there  is  some  causative  con- 
nection between  the  injury  and  something  peculiar  to  the 
employment."     Griffith  v.  Cole  (Iowa)  165  N.  W.  677, 
L.  R.  A.  1918F  923.    "The  nature  of  the  occupation  may 
supply  causative  relation  .   .   .  But  it  is  only  as  to  some 
employments  that  this  is  so."    Griffith  v.  Cole  (Iowa)  165 
N.  W.  577,  L.  R.  A.  1918F  923.    "The  court  is  directed 
to  look  at  what  has  happened  proximately,  and  not  to 
search  for  causes  or  conditions  lying  behind,  as  would  be 
the  case  if  n^ligence  on  the  part  of  the  employer  had  to 
be  established."     Thom  v.  Sinclair  [1917]  A.  0.  127, 
Ann.  Cas.  1917D  188  (opinion  of  Viscount  Haldane). 
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Weight  Attaching  to  Dicta  and  Decided  Cases 

In  examining  the  decisions  under  the  Workmen^s  Com- 
pensation Acts,  the  investigator  is  impressed  with  the 
extraordinary  inharmony  that  teists  in  respect  of  the 
meaning  of  the  statuta  Decisions  by  divided  courts  are 
very  numerous.  Denmis  v.  White  [1917]  A  C.  (Eng.) 
479,  Ann.  Cas.  1917E  825;  Herbert  v.  Samuel  Fox  & 
Co.,  [1916]  A  C.  405,  Ann.  Cas.  1916D  578;  Mann  v. 
Olastonbury  Knitting  Co.,  90  Conn.  116,  L.  R  A  1916D 
86  (in  which  Mr.  Justice  Wheeler  dissented  as  to  the 
meaning  of  "arising  out  of,"  etc.) ;  Clem  v.  Chalmers 
Motor  Co.,  178  Mich.  340,  L.  R  A  1916A  852;  In  re 
De  Voe,  218  N.  Y.  318,  113  N.  E.  256,  L.  R  A  1917A 
250;  Verm  v.  Neiv  Dells  Lumber  Co.,  161  Wis.  370,  154 
N.  W.  640,  Ann.  Cas.  1918B  293.  And  the  judges  them- 
selves remark  upon  the  conflict  between  the  expressions  of 
decided  cases.  Plumb  v.  Cobden  Plour  MiUs  Co.  [1914] 
A.  C.  62,  Ann.  Cas.  1914B  495 ;  LarJee  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  90  Conn.  803,  97  Atl.  320,  L.  R  A. 
1916E  584;  OH-ffith  v.  CoU,  (la.)  165  N.  W.  577,  L. 
R  A  1918F  923 ;  Stertz  v.  Industrial  Ins.  Comm.,  91 
Wash.  688,  158  Pac.  256,  Ann.  Cas.  1918B  354.  Said 
Viscount  Haldane  in  1917 :  "On  examining  the  authorities 
I  find  that  they  are  far  from  harmonious.  I  deal  with 
some  of  the  more  important."  Thom  v.  Sinclair,  [1917] 
A  O.  127,  Ann.  Cas.  1917D  188.  Where  three  judges 
dissented,  in  a  case  before  the  House  of  Lords,  Lord 
Atkinson  said:  ^T.  should  have  thought  that  this  was  an 
absolutely  plain  case."  Herbert  v.  Samuel  Fox  &  Co., 
[1916]  A.  C.  405,  Ann.  Cas.  1916D  578.  In  this  state 
of  disharmony,  the  Minnesota  court  refuses  to  "review  the 
decisions  in  England  and  in  this  country,  rapidly  increas- 
ing in  number."  SiaJte  v.  District  Ct,  (Minn.)  158  N. 
W.  713,  L.  R  A.  1916F  957.  And  Lord  Parmoor  says 
that  "there  is  little  use  in  referring  to  previous  cases.'^ 
Herbert  v.  Samuel  Fox  <&  Co.,  [1916]  A.  C.  405,  Ann. 
Cas.  1916D  578.  See  also  the  opinion  of  Viscount  Hal- 
dane in  Thom  v.  Sinclair,  [1917]  A  C.  127,  Ann.  Cas. 
1917D  188,  wherein  it  is  stated  that  "decided  cases  afford 
less  guidance  than  usual  on  such  a  question." 

The  precedents  under  the  statute  stand  discredited,  and 
the  judges  themselves  have  been  ready  to  recognize  the 
reason  Qierefor.  The  Connecticut  court  notes  that  "an 
attempt  to  frame  an  all-embracing  definition  so  as  to  in- 
clude all  injuries  arising  in  the  course  of  one's  employ- 
ment would  probably  prove  its  inadequacy  under  the 
changing  conditions  of  time."  La/rke  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  90  Conn.  303,  97  Atl.  320,  L.  R  A. 
1916E  584.  See  also  Heitz  v.  Buppert,  218  K  Y.  148, 
112  K  E.  750,  L.  R  A  1917A  344.  And  it  is  observed 
by  Lord  Parmoor,  that  "there  is  a  tendency  to  overload  the 
words  of  the  statute  by  refinements  based  on  case  law." 
Herbert  v.^  Samuel  Fox  &  Co.,  [1916]  A.  C.  405,  Ann. 
Cas.  1916D.  In  the  same  case  Lord  Wrenbury  says: 
*^o  recent  Act  has  provoked  a  larger  amount  of  litiga- 
tion than  the  Workmen's  Compensation  Act.  The  few 
and  seemingly  simple  words  ^arising  out  of  and  in  the 
course  of  the  anployment'  have  been  tiie  fruitful  (or  fruit- 
less) source  of  a  mass  of  decisions  turning  upon  nice  dis- 
tinctions and  supported  by  refinements  so  subtile  as  to 
leave  the  mind  of  tiie  reader  in  a  maze  of  confusion.  From 
their  number  counsel  can,  in  mo^t  cases,  cite  what  seems 
to  be  an  authority  for  resolving  in  his  favor,  on  which- 


ever side  he  may  be,  the  question  in  dispute.    My  Lords, 
to  my  mind  this  is  labor  thrown  away.     I  prefer  to  go 
back  to  the  words  of  the  statute,  and,  guided  by  certain 
broad  principles  which  must  be  taken  to  be  established,  to 
seek  to  apply  those  words  to  the  particular  case  before 
us."    HerbeH  v.  Samuel'Fox  &  Co.,  [1916]  A  C.  405, 
Ann.  Cas.   1916D  578.     Lord  Chancellor  Haldane  ex- 
presses the  same  opinion:  '^Having  regard  to  the  conflict 
which  exists  between  judicial  opinions  expressed  in  some 
of  the  decided  cases,  Ihe  only  safe  guide  appears  to  me  to 
be  the  language  of  the  Act  of  Parliament  itself."    Trim 
Joint  Dist.  School  v.  EeUy,  [1914]  A  C.  667,  Ann.  Cas. 
1915A  104.     See  also  the  statements  of  Lord  Shaw  of 
Dunfermline  in  Thom  v.  Sinclair,  [1917]  A.  C.  127,  Ann. 
Cas.  1917D  188.    And  Lord  Dunedin  amplifies  this  posi- 
tion, in  saying:  "It  is  well,  I  think,  in  considering  the 
cases,  which  are  numerous,  to  keep  steadily  in  mind  that 
the  question  to  be  answered  is  always  the  question  arising 
upon  the  very  words  of  the  statute. '  It  is  often  useful 
in  striving  to  test  the  facts  of  a  particular  case  to  express 
the  test  in  various  phrases.    But  such  phrases  are  merely 
aids  to  solving  the  original  question,  and  must  not  be 
allowed  to  dislodge  the  original  words.    Most  of  the  erro- 
neous arguments  which  are  put  before  the  courts  in  this 
branch  of  the  law  will  be  found  to  depend  on  disr^ard- 
ing  this  salutary  rula    A  test  embodied  in  a  certain  phrase 
is  put  forward,  and  only  put  forward,  by  a  judge  in  con- 
sidering the  facts  of  the  case  before  him.     That  phrase 
is  seized  on  and  treated  as  if  it  afforded  a  conclusive  test 
for  all  circumstances,  with  the  result  that  a  certain  con- 
clusion is  plausibly  represented  as  resting  upon  authority, 
which  would  have  little  chance  of  being  accepted  if  tried 
by  the  words  of  the  statute  itself."    Plumb  v.  Cobden 
Flour  Mais  Co.,  [1914]  A.  C.  62,  Ann.  Cas.  1914B  496. 
And  so,  after  having  tried  in  vain  to  discover  some 
sound  basis  of  decision,  the  courts  have  given  the  puzzle 
up.     The  reported  cases,  says  Lord  Buckmaster,  have 
made  the  mistake  of  attempting  "to  define  a  fixed  boun- 
dary dividing  the  cases  that  are  within  the  statute  from 
those  that  are  without.     This  it  is  almost  impossible  to 
achieve.     No  authority  can  with  certainty  do  more  than 
decide  whether  a  particular  case  upon  particular  facts  is 
or  is  not  within  the  meaning  of  the  phrase."  John  Stewart 
&  Son  V.  Longhurst  [1917]  A.  C.  249,  Ann.  Cas.  1917D 
196.    Earl  Lorebum  puts  this  rule  into  practice,  for  in 
an  important  case  he  cited  no  authority  for  his  conclu- 
sion,— remarking   incidentally  that  "Precedents   are  of 
little  value  on  such  points,  for  the  facts  are  almost  always 
distinguishable  and  reasoning  by  analogy  is  dangerous, 
and  the  efforts  made  by  courts  of  law,  including  this 
House,  to  throw  light  on  this  difficult  Act  have  often 
proved  disappointing.",   Herbert  v.  Samuel  Fox  &  Co. 
[1916]   A.  C.  405,  Ann.  Cas.  1916D  578.     But  while 
asserting  that  precedents  are  valueless  {Owners  of  Ship 
Swansea  Vale  v.  Bice,   [1912]   A.  C.  238,  Ann.   Cas. 
1912C  899;  Herbert  v.  Samuel  Fox  &  Co.,  [1916]  A 
C.   405,  Ann.  Cas.   1916D  578,  opinion  of  Earl  Lore- 
bum;  Lancashire,  etc.,  R.  Co.  v.  Highley,  [1917]  A.  C. 
352,  Ann.  Cas.  1917D  200),  and  that  "each  case  depends 
on  the  special  circumstances"  (Herbert  v.  Samuel  Pox  & 
Co.,  [1916]  A  C.  405,  Ann.  Cas.  1916D.  578,  opinion 
of  Lord  Parmoor;  see  also  Stewart  v.  Longhurst,  [1917] 
A.  C.  249,  Ann.  Cas.  1917D  196,  opinion  of  Lord  Dun- 
edin; Heitz  V.  Ruppert,  218  N.  T.  148,  112  N.  E.  750, 
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'         f 

L.  R  A.  1917A  844),  the  oourtB  continue  to  emphasize,  |  such  an  action!"— i.e.,  against  the  driver  of  the  other  vehicle 
criticise,  and  distinguish  precedents,  and  also  to  evolve 
new  explanations  that  may  be  suggested  by  new  and  dif- 
ferent facts.  Lord  Sumner  says  in  Lancashire,  etc.,  B. 
Co.  V.  Highley  £1917]  A.  C.  352,  Ann.  Gas.  1917D  200, 
"In  the  last  analysis  each  case  fs  decided  on  its  own  facts. 
There  is,  however,  in  my  opinion,  one  test  which  is  always 
at  any  rate  applicable,"  etc. 

Upon  this  showing  it  would  seem  that  the  principle  of 
Stare  Decisis  is  virtually  repudiated ;  and  if  this  be  true, 
what  is  to  be  accepted  as  the  basis  for  future  decisions  ? 

Beekelby  Davids. 

Northport,  Long  Island. 


WIFE  AS  AFFECTED  BY  HUSBAND'S  CONTRIBUTORY 
NEGLIGENCE 

After  standing  for  nearly  forty  years,  the  case  of  Thorogood 
v.  Bryan  (1849,  8  C.  B.  115)  was  overruled  by  the  Court  of 
Appeal  in  The  Bernina  (56  L.  T.  Rep.  450;  12  P.  Div.  58),  and 
this  decision  was'  afBrmed  by  the  House  of  Lords  (suh  nam.  MiUs 
v.  Armstrong,  58  L.  T.  Rep.  423;  13  A.  C.  1).     These  cases 


when  her  hushand's  driver  is  also  in  fault.  Lord  Bramwell 
evidently  thought  that  some  way  would  have  to  be  found  of 
defeating  any  such  supposed  right  of  action  in  the  wife. 

This  hypothetical  case  i  of  the  owner's  wife  in  MiUs  v.  Arm- 
strong is  referred  to  in  Bevan  on  Negligence  (3rd  edit.,  1908, 
p.  178  of  vol.  1).  After  quoting  Lord  Bramwell's  question,  the 
author  says:  ''True,  she  cannot,  for  personal  injuries;  because 
her  position  is  a  wholly  exceptional  one,"  and  he  refers  in  a  foot- 
note to  sects.  2  [query  1  (2)]  and  12  of  the  Married  Women's 
Property  Act  1882,  concluding:  ''In  short,  her  husband  may 
break  her  leg,  but  not  her  watch."  Though  this  remark  is  not 
directly  relevant  to  the  question  of  how  far  the  wife  would 'be 
affected  by  the  contributory  negligence  of  the  husband,  it  is  pretty 
plain  that  Mr.  Bevan  considers  that  she  would  be  in  such  a  legal 
relation  to  the  owner  of  the  carriage  as  to  be  "identified''  with 
him  and  so  barred  by  his  contributory  negligence. 

Before  the  Married  Women's  Property  Acts  "a  husband  had 
an  indefeasible  interest  in  the  personal  wrongs  or  torts  done  to 
his  wife.  .  .  .  Where  the  wrongs  were  done  during  marriage, 
he  must  have  joined  with  her  in  the  action":  (see  Eversley  on 
Domestic  Relations,  3rd  edit.,  1906,  p.  177).  This  necessity  of 
his  being  a  co-plaintiff  would,  of  course,  formerly  have  pre- 
vented a  wife  in  the  most  effectual  way  from  suing  the  owner  or 
driver  of  a  vehicle,  when  her  husband  was,  as  owner  or  driver 
of  a  vehicle  in  which  she  happened  to  be,  barred  by  his  own 


relate  to  the  rights  of  passengers  in  public  conveyances,  such  as 

omnibuses  and  ships,  to  recover  damages  for  injuries  by  collision  t  contributory  n^ligmce  from  suing.  Now,  by  sect.  1  (2)  of 
or  other  accident  in  which  the  accident  is  caused  by  the  negli-  i  the  Married  Women's  Property  Act  1882  the  wife  can  sue, 
gence  or  default  of  those  in  charge  of  both  conveyances.  The 
theory  acted  on  in  Thorogood  v.  Bryan  was  that  a  passenger  in 
a  public  conveyance  is  so  far  identified  with  the  driver  of  the 
vehicle  in  which  he  is  being  carried  that  he  is  saddled  with  the 
consequences  of  that  driver's  contributory  negligence,  and  so  can- 
not recover  against  the  owner  or  driver  of  the  other  vehicle  in 
cases  where  his  own  driver  has  been  in  fault.  The  passenger 
was  in  fact  placed  in  the  same  position  as  if  he  had  himself 
been  guilty  of  contributory  negligence.  This  theory  was  exploded 
by  MiUs  v.  Armstrong  (sup.).  Lord  Watson  said:  "The  identi- 
fication upon  which  the  decision  in  Thorogood  v.  Bryan  is  based 
has  no  foundation  in  fact  .  .  .  there  is  no  relation  constituted 
between  the  driver  of  an  omnibus  and  its  ordinary  passengers 


I  "either  in  contract  or  in  tort  or  otherwise,  in  all  respects  as 
i   if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff";  but,  except  for  the  protection  of  her 
separate  proi)erty,  the  wife  cannot  (by  sect.  12  of  the  Act)  sue 
'   her  husband  "for  a  tort."    Do  these  provisions  enable  a  mar- 
ried woman  to  sue  for  an  injury  suffered  in  a  street  accident 
I   where  her  husband's  carriage  is  in  fault  as  well  as  the  other 
'  vehicle  t     The  question  does  not  seem  to  have  been  raised  in 
;  any  rei>orted  case  in  England,  but  has  recently  been  the  subject 
!  of  a  decision  of  the  Court  of  Appeal  in  British  Columbia.    Since 
'  the  Married  Women's  Property  Act  1882  has  been  enacted,  with 
I  immaterial  differences,  in  British  Columbia,  the  case  is  one  of 
considerable  interest  for  English  lawyers:  (see  Brooks  v.  British 


which  can  justify  the  inference  that  they  are  identified  to  any  i  Columbia  Electric  Railway  Company,  1919,  3  West.  Weekly 
extent  whatever  with  his  negligence."    And  Lord  Herschell  said:  <  Rep.  109). 

"The  very  question  that  had  to  be  determined  was  whether  the  The  facts  of  this  case  were  these:  The  plaintiff  (a  married 
contributory  negligence  of  the  driver  of  the  vehicle  was  a  defense  '  woman)  was  being  driven  along  the  street  in  her  husband's 
as  against  the  passenger  when  suing  another  wrongdoer.  To  say  I  motor-car,  and  the  husband  was  himself  driving  the  car.  The 
that  it  is  a  defense  because  the  passenger  is  identified  with  the  i  motor-car  came  into  collision  with  a  tram-car  of  the  defendants, 


driver  appears  to  me  to  beg  the  question  when  it  is  not  sug- 
gested that  this  identification  results  from  any  recognized  prin- 
ciples of  law.  .  •  .  Two  persons  may,  no  doubt,  be  so  bound 
together  by  the  legal  relation  in  which  they  stand  to  each  other 
that  the  acts  of  one  may  be  regarded  by  the  law  as  the  acts  of 
the  other.  But  the  case  of  the  omnibus  passenger  is  not  such  a 
case." 

It  will  be  noticed  that,  although  these  cases  relate  to  passengers 
in  public  conveyances,  the  principle  laid  down  in  the  House  of 
Lords  is  just  as  easily  applied  to  the  circumstances  of  privately 
owned  carriages.    Lord  Bramwell  (though  concurring  in  the  de* 


and  the  plaintiff  was  injured.  The  jury  found  negligence  on  the 
part  of  the  defendants,  but  found  that  the  plaintiff's  husband 
(the  driver  of  the  motor-car)  was  not  guilty  of  contributory 
negligence.  Judgment  was  therefore  given  for  the  plaintiff.  On 
appeal  the  court,  by  majority,  held  that  the  verdict  as  to  the 
contributory  negligence  was  perverse,  and  would  have  sent  the 
case  down  for  a  new  trial  if  the  plaintiff  was  to  be  identified 
with  her  husband's  negligence.  Since,  however,  the  majority  of 
the  court  were  of  opinion  that  the  contributory  negligence  of 
the  driver  of  the  motor-car  was  not  in  law  that  of  the  plaintiff, 
any  such  contributory  negligence  became  immaterial,  and  no  new 
cision  of  the  House  of  Lords)  seems  to  have  thought  that  the  !  trial  was  necessary;  the  appeal  was  therefore  dismissed  and  the 


rule  established  as  the  result  of  the  decision  was  open  to  some 
criticism  for  the  very  reason  that  it  would  apply  to  private  con- 
veyances. He  put  several  hypothetical  cases,  apparently  by  way 
of  a  reductio  ad  dbsu^dum.  Among  them  was  this:  "Suppose 
the  owner's  wife  is  a  passenger  and  injured,  can  she  maintain 


plaintiff  held  entitled  to  retain  her  verdict. 

The  judgment  of  the  majority  of  the  court  is  based  on  MiOs 
V.  Armstrong  {sup,),  which  it  was  held  would  have  been  ap- 
plicable "had  the  plaintiff  been  an  ordinary  passenger  in  a  con- 
veyance driven  by  a  stranger."     The  crux  of  the  case  was  the 
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question  whether  the  situation  was  altered  hy  the  legal  relation 
of  husband  and  wife  being  introduced,  and  the  answer  depended 
^^upon  the  extent  of  the  change  made  in  the  married  woman's 
status  by  the  Married  Women's  Property  Act.  After  giving  the 
general  effect  of  sects.  1  (2)  and  12  of  the  Act  of  1882  (referred 
to  above),  it  was  observed  that  ''one  or  both  of  two  tortfeasors 
may,  at  the  option  of  the  person  complaining  of  an  injury  to  the 
person  arising  out  of  their  joint  negUgence,  be  sued.  The  plaintiff 
mi^t  proceed  against  one  only  of  the  joint  tortfeasors  as  she 
has  done.  .  .  .  The  husband  has  no  interest  in  her  cause  of 
action.  True,  he  might,  but  for  his  own  negligence,  have  had 
a  cause  of  action  of  his  own  arising'  out  of  the  same  tort,  but 
that  has  nothing  to  do  with  the  case.  In  relation  to  this  action 
the  common  law  doctrine  of  the  unity  of  husband  and  wife  is 
rendered  non-eodstent  by  the  statute."  The  distinction  between 
the  present  case  and  Mills  v.  Armstrong  (sup,),  in  that  the  wife 
here  'Vas,  so  to  speak,  the  guest  of  the  husband,  and  not  a  pas- 
senger for  hire,"  was  also  expressly  referred  to  and  held  not  to 
be  material.  The  circumstance  that  part  of  the  plaintiff's  claim 
consisted  of  a  large  sum  for  medical  treatment  (for  which  the 
husband  would  have  been  primarily  liable)  was  also  held  imma- 
teriaL  The  dissenting  judge  thought,  ''although  not  without  some 
hesitation,"  that  the  plaintiff  was  "affected  by  the  negligence  of 
her  husband,"  but  the  point  was  not  discussed  by  him  at  any 
length. 

The  reference,  in  the  above-quoted  judgment  of  the  majority, 
to  "two  joint  tortfeasors"  seems  unnecessary.  It  is  specially 
pointed  out  by  Lord  Bramwell  in  MiUs  v.  Armstrong  (sup.)  that 
"the  negligence  of  the  driving  is  not  a  joint  act.  There  are 
two  several  acts  of  negligence,"  and  each  omnibus  owner  could 
be  sued  separately  and  independently.  From  this  point  of  view, 
the  fact  that  one  of  the  tortfeasors  was  the  plaintiff's  husband 
becomes  less  important  On  the  other  hand,  is  it  quite  certain 
that  the  conunon  law  doctrine  of  the  unity  of  husband  and  wife 
is  abnegated  for  the  purpose  of  this  casef  Torts  are  not  com- 
pletely dethroned  from  their  common  law  oninence  by  the  Mar- 
ried Women's  Property  Acts.  The  Court  of  Appeal  have  held 
that  a  husband  is  still  liable  for  torts  committed  by  his  wife: 
(Earle  v.  Kingscote,  83  L.  T.  Eep.  377;  (1900)  2  CL  585). 
On  the  whole,  the  balance  of  probability  seems  to  be.  in  favor 
of  the  English  courts  taking  the  view  that  a  wife  is  not  to  be 
"identified"  with  her  husband's  contributory  n^ligence  under 
eircumstances  such  as  arose  in  Brooks  v.  British  Columbia  Elec- 
tric BaUvfay  Company, — Law  Times. 


dLsats  of  Jfnte):eat 

IirCBEASE    IK    C08T    OF    LiVIKQ    AS    AFFBCmNO    DAMAGES    FOR 

Personal  Injuries.— In  Noyes  v.  Des  Moines  Club,  170  N.  W. 
461,  reported  and  annotated  in  3  A.  L.  R.  605,  the  Iowa  Supreme 
Court,  in  refusing  to  set  aside  as  excessive  a  verdict  for  $8000 
damages  for  personal  injuries  suffered  by  a  person  falling  down 
an  elevator  well,  held  that  the  increase  in  the  cost  of  living  and 
in  all  the  necessities  of  life  over  the  cost  at  the  time  lower  ver- 
dicts allowing  damages  for  personal  injuries  were  rendered  must, 
to  some  extent,  be  taken  into  consideration  in  determining 
whether  the  verdict  in  the  case  at  bar  was  excessive.  On  this 
point  the  court  said :  "We  are  invited  to  make  comparison  of  the 
verdict  returned  by  the  jury  herein  with  verdicts  held  excessive 
in  numerous  cases  from  other  jurisdictions.  We  have  examined 
a  large  number  of  the  authorities  cited,  and  some  of  them  may 


not  be  in  entire  accord  with  the  conclusion  reached  by  us  in 
this  case;  but  conditions  have  changed  greatly  since  many  of  the 
cited  cases  were  decided.  The  immense  increase  in  the  cost  of 
living  and  in  all  the  necessities  of  life  must  be,  to  some  extent, 
taken  into  consideration  in  determining  whether  the  verdict  was 
in  fact  excessive.  It  may  be  that  plaintiff  will  entirely  recover, 
and  suffer  little  or  no  permanent  impairment  of  his  health,  com- 
fort, or  earning  capacity;  but,  under  the  evidence,  the  juiy  could 
have  reasonably  found  otherwise.  The  question  was  peculiarly 
for  the  jury,  and  we  do  not  feel  that  same  should  be  interfered 
with  by  this  court." 

Order  prom  Superior  Officer  as  Defense  to  Police  Officer 
Makino  Unlawful  Arrest. — ^A  subordinate  police  officer  par- 
ticipating in  a  wrongful  arrest  is  not,  it  seems,  absolved  from 
liability  therefor  by  the  fact  that  he  is  acting  under  the  direct 
orders  of  a  superior  officer.  It  was  so  held  in  Qrau  v.  Forge, 
183  Ky.  521,  209  S.  W.  369,  reported  and  annotated  in  3  A. 
L.  R.  642,  wherein  the  court  said :  "In  support  of  the  contention 
(a) it  is  urged  that  an  inferior  police  officer  is  bound  to  obey 
the  orders  and  directions  of  his  superior,  and  that  in  doing  so 
he  is  not  amenable  to  the  person  arrested,  although  the  arrest 
was  wrongful  and  without  warrant  of  law;  and  this  conclusion 
is  sought  to  be  drawn  by  analogy  from  that  principle  of  the  law 
which  excuses  an  individual  from  liability  when  called  upon  by 
an  officer  to  assist  in  making  an  arrest,  although  the  officer  was 
proceeding  without  authority.  .  .  .  We  do  not  doubt  the  principle 
of  law  which,  under  the  circumstances  mentioned,  excuses  a  pri- 
vate citizen  from  liability,  however  wrongful  the  arrest  might 
have  been ;  but  that  principle  cannot  be  extended  so  as  to  protect 
an  officer,  although  subordinate  to  another,  who  directed  the 
arrest.  .  .  .  When  a  citizen  is  called  upon  to  assist  an  officer 
in  making  an  arrest,  the  law  makes  it  his  duty  to  obey  and 
act  at  once,  and  he  is  justified  in  assuming  that  the  officer  is 
acting  within  his  official  duties  and  under  authority  duly  con- 
ferred by  the  law.  To  permit  a  citizen  in  such  cases  to  delay 
the  arrest  by  withholding  his  assistance  until  he  can  satisfy  him- 
self of  the  legality  of  the  officer's  proceeding  would  frequently 
result  in  the  escape  of  criminals,  and  would  seriously  retard  the 
enforcement  of  the  law.  Not  so  with  an  officer.  He  is  conclu- 
sively presumed  to  know  his  duty,  and  to  refrain  from  acting 
outside  of  such  duty.  The  announcement  of  such  a  principle  of 
law  as  contended  for  would  greatly  imperil  the  liberties  of  the 
citizen,  and  would  in  almost  every  case  render  the  arresting  officer 
immune  from  the  consequences  of  his  unlawful  arrest,  since  it 
could  be  easily  shown  that  some  officer  other  than  the  one  making 
the  arrest  had  given  the  defendant  orders  to  make  it." 

Recovery  of  Car  as  Affecting  Insurance  Covering  Theft 
OF  Automobile. — ^In  O'Connor  v.  Maryland  Motor  Car  Ins.  Co., 
287  111.  204, 122  N.  B.  489,  reported  and  annotated  in  3  A.  L.  R. 
787,  it  was  held  that  under  a  policy  insuring  against  automobile 
theft,  and  providing  for  payment  sixty  days  after  notice  and 
proof  of  loss,  the  recovery  of  a  stolen  automobile  after  the  expi- 
ration of  the  sixty  days  would  not  defeat  liability  on  the  policy. 
The  court  said :  "The  last  .provision  of  the  policy,  which  it  is 
particularly  necessary  to  consider  in  order  to  reach  a  correct 
conclusion  on  the  questions  here  involved,  reads  as  follows :  ^The 
sum  for  which  this  company  is  liable  pursuant  to  this  policy 
shall  be  payable  sixty  days  after  the  notice,  ascertainment,  esti- 
mate and  satisfactory  proof  of  the  loss  herein  required  have  been 
received  by  this  company.'  ...  A  policy  similar  to  the  one 
here  in  question  does  not  seem  to  have  been  construed  hereto- 
fore by  the  courts  of  this  state.  The  decisions  from  other  juris- 
dictions on  policies  siinilarly  worded  may  be  persuasive  as  to 
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the  eondusion  to  be  reached^  but  are  certainly  not  decisive.  The 
correct  conclusion  on  the  questions  here  raised  depends  largely 
upon  the  proper  construction  to  be  given  to  the  particolar  policy 
here  in  question.  .  .  .  This  suit  was  instituted  after  the  lapse 
of  sixty  days  £rom  the  notice  and  proof  of  loss,  but  after  the 
automobile  had  been  found.  Counsel  for  appellant  seem  to  con- 
cede that,  if  the  suit  had  been  instituted  before  the  automobile 
had  been  found,  under  the  reasoning  of  the  English  cases  ap- 
pellee could  have  recovered  for  the  full  amount  of  the  machine; 
that  is,  that  the  date  of  the  starting^  of  the  suit  fixed  the  time 
of  recovery  for  a  total  loss,  if  the  machine  had  not  been  found 
before  that  date.  Obviously,  in  order  to  make  an  insurance 
policy  of  this  kind  of  value  to  the  owner  of  the  property,  there 
must  be  some  time  fixed  after  which  the  return  of  the  automobile 
will  not  release  the  company  from  liability.  Automobiles  are  so 
generally  used  in  business  affairs  and  other  activities  of  life  that 
public  poli^  requires  that  a  person  having  a  theft  policy  should 
not  be  compelled  to  wait  indefinitely  on  the  chance  of  having  the 
stolen  automobile  recovered,  or  be  compelled  to  incur  the  expense 
of  buying  a  new  one  and  thereafter  taking  the  old  one  back,  if 
recovered.  Fairly  construed,  we  think  this  insurance  policy  in- 
tended to  fix  the  date  at  sixty  days  after  the  notice  and  satis- 
factory proof  of  loss  had  been  received  by  the  company, — in 
other  words,  to  fix  the  date  at  which  the  iosured  would  not  be 
compelled  to  take  the  stolen  car  back,  even  if  recovered,  at  the 
date  when  the  insurance  money  was  agreed  to  be  paid." 

Taking  Intoxicating  Liquoe  from  Person  of  Defendant 
AS  Sale.— In  Scoggins  v.  United  States,  255  Fed.  825,  the  United 
States  Circuit  Court  of  Appeals,  Eighth  Circuit,  reversed  a  judg- 
ment convicting  the  defendant  of  selling  whisky  unlawfully  on  the 
ground  that  the  evidence  showed  only  a  taking  of  the  liquor  from 
the  person  of  the  defendant,  and  not  a  sale  by  him  to  the  alleged 
buyer.  After  reviewing  the  facts  the  court  said:  "One  party 
cannot  make  a  contract  of  sale.  No  such  contract  can  be  made 
without  assent  of  the  minds  of  two  parties  at  the  same  time  to 
the  sale  and  to  the  terms  of  the  sale,  to  the  subject-matter  and 
the  consideration  of  the  sale;  and  as  the  alleged  contract  here 
was  illegal,  and  its  making  criminal,  the  legal  presumption  was 
that  the  defendant  did  not  make  it,  and  this  presumption  pre- 
vailed until  he  was  proved  to*  have  done  so  beyond  a  reasonable 
doubt.  The  burden  was  upon  the  government  to  make  this  proof, 
and  evidence  that  is  as  consistent  with  innocence  as  with  guilt 
is  insufficient  to  sustain  a  conviction.  Our  search  for  substantial 
evidence  in  this  record  that  the  defendant  ever  consented  to  sell 
any  whisky  to  McDaniel  has  been  in  vain.  The  latter's  testimony 
goes  no  further  than  this:  That  he  saw  the  defendant  on  a  side 
street  on  a  Saturday  night;  that  he  put  his  arms  around  him 
and  took  a  bottle  of  whisky  out  of  tiie  defendant's  pocket;  that 
he  told  him  he  would  see  him  Tuesday;  that  he  offered  to  pay 
him  something  on  that  day,  and  the  defendant  refused  to  take 
the  money.  The  statements  in  his  testimony  that  he  bought  the 
whisky  and  that  he  said  something  about  paying  for  it,  to  wit, 
that  he  would  see  the  defendant  Tuesday,  are  nothing  but  his 
inferences  from  what  he  testified  was  said  and  done  on  that  Sat- 
urday night,  and  they  are  immaterial.  There  is  no  evidence  here 
that  the  defendant  ever  consented  to  the  taking  of  the  whisky 
by  McDaniel;  there  is  no  evidence  that  he  consented  to  receive 
any  promise  to  pay  any  price  or  any  consideration  for  the 
whisky;  there  is  no  evidence  of  the  agreement  of  the  minds  of 
McDaniel'  and  the  defendant  to  the  amount  of  the  pretended 
price  for  it,  or  to  any  contract  of  any  kind  about  it.  Not  only 
this,  but  the  evidence  is  not  only  as  consistent  with  the  innocence 
of  the  defendant  as  with  his  goilt, — as  consistent  with  the  con- 


clusion that  he  did  not  consent  to  make  a  contract  to  sell  the 
whisky  as  that  he  did, — ^but  it  is  more  so.  It  is  more  eonMstent 
with  the  view  that  on  that  Saturday  night  McDaniel  and  the 
defendant  were  drinking  together  in  a  jovial  mood;  that  such  a 
thought  as  the  selling  of  whisky  to  his  companies  never  entered 
the  mind  of  the  defendant'' 

Liability  of  Railroad  Company  for  Faiuho  to  Aid  in 
Extinquishing  Fibe  Set  by  Engine. — In  Ginter  «.  Pennsyl- 
vania R.  Co.,  262  Pa.  St  474, 105  AtL  824,  reported  and  anno- 
tated in  3  A.  L.  R.  505,  it  was  held  that  a  railroad  company 
whose  engine,  without  n^ligence  on  its  part,  set  fire  to  property 
adjoining  its  right  of  way,  was  not  liable  for  the  destmetion  of 
timber  on  nonadjoining  property  to  which  the  fire  spread  because 
the  crew  of  the  train  which  started  the  fire  refused  to  asEost  in 
extinguishing  it.  The  court  said  inter  alia:  ''We  have  repeatedly 
held  that,  where  the  railroad  company  takes  the  necessary  pre- 
cautions and  employs  a  proper  mechanism  to  prevent  the  escape 
of  sparks  from  their  engines,  there  can  be  no  recovery  of  dam- 
ages for  any  injury  which  results  simply  from  the  throwing  of 
sparks,  provided  the  mechanism  is  in  proper  condition.  It  is 
also  true  that  one  of  the  elements  of  damage  tak^i  into  consid- 
eration by  a  jury  when  land  is  appropriated  under  the  exercise 
of  eminent  domain  by  a  railroad  company  is  the  possibility  of 
fires  which  may  occur  without  negligence  on  the  part  of  the 
railroad  company.  Philadelphia  &  R.  R.  Co.  «.  Yeiser,  8  Pa. 
366.  If,  therefore,  the  ihere  existence  of  a  fire  on  land  adjmn- 
ing  the  right  of  way  of  a  railroad  company  imposes  no  liability 
on  the  company  unless  there  be  proof  of  negligence,  a  fortiori 
no  liability  arises  when  the  property  destroyed  is  on  land  which 
is  not  adjacent  to  the  right  of  way,  but  is  separated  therefrom 
by  the  land  of  several  intervening  owners,  unless  there  be  proof 
of  actual  negligence.  If  the  fire  is  ignited  by  reason  of  the 
negligence  of  the  railroad  company,  a  difEerent  situati<m  would 
arise,  but  where  it  is  conceded,  as  here,  that  the  fire  was  not 
started  by  the  n^ligent  act  of  the  company,  it  does  not  owe 
the  duty  of  care,  protection,  and  vigilance  to  the  plaintifiE  to 
the  degree  that  it  is  liable  in  damages  under  the  particular  cir- 
cumstances proved  in  this  case.  It  is  ^awinnTn  absque  injuria. 
.  .  .  We  are,  therefore,  of  the  opinion  that  in  the  case  at  bar 
the  defendant  company  cannot  be  held  guilty  of  negligence  be- 
cause of  the  failure  of  its  crew  to  leave  their  trains  and  engage 
in  the  work  of  extinguishing  the  fire  started  on  lands  adjoining 
its  right  of  way.  To  enforce  this  measure  of  duty  would  be  to 
impose  too  heavy  a  burden  on  the  company  and  one  that  would 
seriously  interfere  with  the  rights,  not  only  of  the  company, 
but  of  the  public  as  well.  The  delay  incident  to  the  movement 
of  trains  would  be  intolerable.  For  another  reason  it  is  equally 
true  that  there  can  be  no  recovery  by  the  plaintifEs  in  this  case. 
The  negligence  alleged  is  the  negligence  of  the  traia  crew  in  not 
extinguishing  the  fire.  This  duty  was  not  within  the  scope  of 
employment  of  the  train  crew.  They  were  employed  for  the 
purpose  of  operating  the  train  and  moving  it  from  one  destina- 
tion to  another.  Their  employment  related  wholly  to  the  move- 
ment of  the  trains.  Their  duties  were  confined  to  Una  and  to 
this  alone.  It  could  not  be  successfuUy  allied  that  the  terms 
of  their  employment  contemplated  the  performance  of  any  such 
duties  as  that  of  extinguishing  fires.  It  is  a  weU-recognized 
principle  of  the  law  of  negligence  that  an  employer  is  not  liable 
for  any  act  or  omission  of  the  employee  that  is  not  within  the 
scope  of  his  employment.'^ 

CONSTTPDnONALITY    OP    LEGISLATION    DESIGNED    TO    PREVENT 

Larceny  or  Live  Stock.— In  Park  v.  State  (Nev.),  178  Pac 
389,  reported  and  annotated  in  3  A.  L.  R.  75,  a  statute  making 
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it  a  felony  to  possess  the  hide  of  any  cow,  boll,  steer,  calf,  or 
heifer,  from  which  hide  the  ears  have  been  removed  or  the 
brand  defaced,  was  held  to  be  unconstitutional  as  depriving 
the  owner  of  his  property  without  due  process  of  law.  The 
court  said  inter  alia:  "There  is  no 'ground  for  dissent  from 
the  conclusion  that  in  this  enactment  the  evil  sought  to  be 
reached  is  the  larceny  of  cattle.  Its  purpose  is  obvious  from 
the  wording  of  the  statute  and  the  conditions  prevailing  in  this 
state.  The  business  of  raising  cattle  is  one  of  the  principal 
industries  of  the  state,  and  has  to  do  with  property  of  a  kind 
commonly  subjected  to  the  crime  of  larceny.  Its  value,  the  ease 
with  which  it  can  be  moved  from  one  locality  to  another,  and 
its  identity,  destroyed  by  killing  and  skinning  the  animal,  or 
by  changing,  mutilating,  or  removing  the  marks  and  brands, 
famish  the  inducement  for  thieves.  Particularly  is  the  larceny 
of  cattle  a  common  crime  in  Nevada,  where,  as  in  other  grazing 
states,  large  numbers  of  stock  wander  over  wide  expanses  of 
range  lands,  unkept  by  herdsmen,  and  often  unseen  by  the 
owner  or  his  agents  for  long  periods  of  time  during  the  grazing 
season  of  the  year.  These  range  conditions  create  favorable 
opportunities  for  the  theft  of  cattle,  as  detection  is  difficult 
and  often  impossible,  and  the  loss  to  stockmen  is  increased  by 
the  resultant  acts  of  larceny.  When  a  stolen  animal  is  kiUed 
it  loses  all  marks  of  identity  as  soon  as  the  hide  bearing  the 
earmarks  and  brand  is  removed.  The  legislature,  recognizing 
these  conditions  and  the  difficulty  that  generally  follows  in  prov- 
ing identity  and  ownership,  passed  the  enactment  under  con- 
sideration ioT  the  purpose  of  supplementing  the  law  of  larceny 
of  cattle.  .  .  .  Does  this  statute  deprive  a  person  of  his 
property  without  due  process  of  law  against  the  guaranties  of 
4 1,  article  14,  of  the  Federal  Constitution,  and  $  8,  article  1, 
of  the  Constitution  of  this  state  t  We  are  of  the  (pinion  that 
it  does.  True  the  statute  under  consideration  does  not  work  an 
active  appropriation  of  hides  from  the  owner,  but  it  limits 
their  use  to  an  extent  that  destroys  their  value.  .  .  .  Hides  of 
cattle  constitute  property,  and  are  a  valuable  product  of  the 
cattle-raising  business  which  is  one  of  the  principal  industries 
in  this  state.  Rawhide  is  used  in  a  variety  of  ways  by  stock- 
men and  others  in  making  bridle  reins  and  lariats,  and  in  making 
and  repairing  various  kinds  of  ranch  equipment.  Aside  from 
the  uses  mentioned  and  which  are  sometimes  crude,  it  is  true, 
but  by  no  means  obsolete  in  this  state,  it  is  used  for  covering 
saddle  trees,  and,  when  converted  into  leather,  for  fully  equip- 
ping the  saddle.  When  converted  into  leather  by  the  art  of 
tanning  its  uses  are  many  and  diversified,  and  the  manufacture 
of  leather  is  a  very  important  industry  of  the  country.  It  is 
clear  from  the  restrictions  laid  upon  hides  of  the  animals  men- 
tioned in  the  statute  that  they  cannot  be  utilized  for  any  of 
these  purposes  in  this  state  without  violating  its  provisions  and 
subjecting  the  possessor  to  the  penalty  of  a  felony.  And  it  is 
difficult  to  perceive  how  they  can  be  used  to  obtain  any  benefit 
from  the  product,  except  by  shipping  it  out  of  the  state,  for 
to  devote  the  hide  to  any  other  use  whatever  would  necessarily 
involve  the  removal  of  the  ears  and  mutilation  of  the  brand. 
This  appears  to  us  to  be  an  unnecessary  invasion  of  property 
rights,  and  therefore  an  unreasonable  exercise  of  the  police 
Vower.''  I.    ;^ ;.?,•;  :J[^ 

LIABILIT7     07    PAmCNT    iOB    iNrjtTBT    TO     CHILiyS     QUBST    BT 

Negliobkt  OPEKAnoK  07  AxrcOMOBiLE. — ^In  Johnson  v.  Evans, 
(Minn.)  170  N.  W.  220,  reported  and  annotated  in  2  A.  L.  R. 
891^  it  appeared  that  the  defendant  owned  and  kept  on  his 
premises  a  ^five-passenger  automobile  for  business  purposes,  and 
also  for  the  comfort  and  pleasure  of  the  members  of  his  family. 
Bis  minor  son  was  authorized  and  permitted  to  operate  and  use 


it  for  either  purpose.  While  the  son  was  so  using  the  ear, 
under  the  defenclant's  permission,  his  negligent  and  careless 
operation  thereof  caused  injury  to  the  plaintiff,  who  was  riding 
therein  as  his  guest.  It  was  held  that,  though  using  the  car  for 
his  own  personal  pleasure  and  that  of  his  friends,  the  son  was 
the  servant  of  the  defendant  within  the  meaning  of  the  law,  and 
that  the  defendant  was  liable  for  his  negligent  misconduct  in 
operating  the  same.  Said  the  court:  ''The  evidence  offered  by 
defendant  shows  that  the  son  stated  to  defendant  th^t  he  de- 
sired to  take  the  car  to  go  to  Ada,  and  without  inquiring  as  to 
the  purpose  of  the  trip  or  the  imposition  of  restrictions  upon 
the  use  of  the  car  on  the  jj^articular  occasion,  the  request  was 
granted.  The  purpose  of  the  son  was  one  of  pleasure,  and  the 
car  was  devoted  to  that  purpose  until  the  accident  happened. 
And  since  defendant  interposed  no  restrictions  or  limitations 
upon  the  use  of  the  ear,  it  should  not  be  said  as  a  matter  of 
law  that  there  was  a  departure  from  the  authority  granted, 
merely  because  the  pleasure  drive  to<^  the  son  and  party  be- 
yond the  village  of  Ada.  The  record  furnishes  no  suggestion 
that  the  permission  to  use  the  car  would  not  have  been  granted 
had  the  son  made  full  disclosure  of  his  plans.  In  fact  it 
affirmatively  appears  that  express  permission  had  previously 
been  granted  for  a  like  use  of  the  car,  namely,  that  of  attending 
dances  in  the  neighborhood.  It  is  not  fair  to  assume  that  the 
request  in  this  instance  would  have  been  denied  had  the  dance 
at  Borup  or  Hadler  been  mentioned  to  defendant  And  since 
there  was  no  departure  from  the  purpose  for  which  defendant 
kept  the  car,  the  question  whether  the  son  exceeded  his  authority 
to  an  extent  to  discharge  defendant  from  responsibility  was, 
at  least,  one  of  fact.  The  verdict  to  the  effect  that  there  was 
no  such  departure  is  supported  by  the  evidence.  The  case,  in 
point  of  substance,  comes  within  the  rule  applied  by  the 
authorities  generally.  Ploetz  v.  Holt,  124  Minn.  169,  144  N. 
W.  745;  Kayser  «.,  Van  Nest,  125  Minn.  277,  51  L.  R.  A. 
(N.  S.)  970,  146  N.  W.  1091;  Jensen  v.  Fisher,  134  Minn. 
366,  159  N.  W.  827;  McNeal  v  McKain,  41  L.  R.  A.  (N.  S.) 
775,  and  note,  33  Okla.  449, 126  Pac.  742;  Denison  v.  McNorton, 
142  C.  C.  A.  631,  228  Fed.  401;  Griffin  v.  Russell,  144  Ga.  275, 
L.  R.  A.  1916F,  216,  87  S.  B.  10,  Ann.  Cas.  1917D,  994.  The 
important  inquiry  in  this  class  of  cases,  governed  generally  by 
the  law  of  master  and  servant,  is  whether  the  son  had  express 
or  implied  authority  to  use  the  car  on  the  particular  occasion, 
and  whether  the  use  being  made  of  it  was  within  the  general 
purpose  for  which  it  was  kept  by  the  parent.  And  by  the 
weight  of  authority  and  reason  the  liability  exists,  where  the 
car  is  kept  for  the  pleasure  and  comfort  of  the  family,  though 
a  single  member  thereof  be  using  it  for  his  own  exclusive 
pleasure.  Kayser  v.  Van  Nest,  125  Minn.  277,  51  L.  R.  A. 
(N.  S.)  970,  146  N.  W.  1091;  Birch  v.  Abercrombie,  74  Wash. 
486,  50  L.  R.  A.  (N.  S.)  59,  133  Pac.  1020;  Lewis  v.  Steele, 
52  Mont.  300,  157  Pac.  575;  Davis  v.  littlefidd,  97  S.  C.  171, 
81  S.  E.  487;  Griffin  v.  RusseU,  144  Ga.  275,  L.  R.  A.  1916F, 
216,  87  S.  E.  10,  Ann.  Cas.  1917D,  994.  Such  cases  as  Slater 
V.  Advance  Thresher  Co.,  97  Minn.  305,  5  L.  R.  A.  (N.  S.) 
598,  107  N.  W.  133,  and  Provo  v.  Conrad,  130  Minn.  412,  153 
N.  W.  753,  are  not  in  point.  In  those  cases,  there  was  an  un- 
disputed departure  from  the  uses  for  which  defendant  therein 
kept  the  automobile.  In  the  ease  at  bar,  there  was  no  departure 
from  such  purposes  at  all;  it  was  being  used  until  the  accident 
happened,  for  the  pleasure  of  the  defendant's  son." 

Power  of  Dominatino  Siockholdbb  to  Divsbt  Funds  of 
BusiNsss  CoRPOBATiOH  TO  HuicANiTABiAK  PuBPOSES.— Minority 
stockholders  have  a  right  to  force  a  declaration  of  dividends  of 
a  material  portion  of  the  surplus  by  a  corporation  dominated 
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by  one  stockholder,  which  has  a  surplus  of  almost  a  hundred 
and  twelve  million  dollars,  cash  on  hand  of  nearly  fifty-four 
million,  and  a  business  producing  net  profits  of  nearly  sixty 
millions  per  year,  where  the  declared  policy  of  the  dominating 
stockholder  is  to  use  the  surplus  for  increasing  the  size  of  the 
plant  for  the  semi-eleemosynary  p^ffpose  of  reducing  the  sell- 
ing price  of  the  product  below  what  is  necessary,  for  the  benefit 
of  the  publib,  and  the  increase  of  output  for  the  benefit 
of  employees  at  high  wages,  all  of  which  will  make  the  business 
less  profitable.  It  was  so  held  in  Dodge  v.  Ford  Motor  Co. 
(Mich.)  170  N.  W.  608,  reported  and  annotated  in  3  A.  L.  B. 
413,  wherein  the  court  said  in  the*  course  of  a  lengthy  opinion : 
''The  record,  and  especially  the  testimony  of  Mr.  Ford,  convinces 
that  he  has  to  some  extent  the  attitude  towards  shareholders 
of  one  who  has  dispensed  and  distributed  to  them  large  gains, 
and  that  they  should  be  content  to  take  what  he  chooses  to  give. 
His  testimony  creates  the  impression  also,  that  he  thinks  the 
Ford  Motor  Company  has  made  too  much  money,  has  had  too 
large  profits,  and  that,  although  large  profits  might  be  still 
earned,  a  sharing  of  them  with  the  public,  by  reducing  the 
price  of  the  output  of  the  company,  ought  to  be  undertaken. 
We  have  no  doubt  that  certain  sentiments,  philanthropic  and 
altruistic,  creditable  to  Mr.  Ford,  had  large  influence  in  de- 
termining the  policy  to  be  pursued  by  the  Ford  Motor  Com- 
pany— the  policy  which  has  been  herein  referred  to.  It  is  said 
by  his  counsel  that  'although  a  manufacturing  corporation  can- 
not engage  in  humanitarian  works  as  its  principal  business,  the 
fact  that  it  is  organized  for  profit  does  not  prevent  the  existence 
of  implied  powers  to  carry  on  with  humanitarian  motives  such 
charitable  works  as  are  incidental  to  the  main  business  of  the 
corporation.'  And  again:  'As  the  expenditures  complained  of 
are  being  made  in  an  expansion  of  the  business  which  the 
company  is  organized  to  carry  on,  and  for  purposes  within 
the  powers  of  the  corporation  as  hereinbefore  shown,  the  ques- 
tion is  as  to  whether  such  expenditures  are  rendered  illegal 
because  influenced  to  some  extent  by  humanitarian  motives  and 
purposes  on  the  part  of  the  members  of  the  board  of  directors.' 
In  diicussing  this  proposition,  counsel  have  referred  to  decisions 
such  as  Hawes  v,  Oakland  (Hawes  v.  Contra  Costa  Water  Co.), 
104  U.  S.  450,  26  L.  ed.  827;  Taunton  v.  Royal  Ins.  Co.  2 
Hem.  &  M.  135,  71  Eng.  Reprint  413,  33  L.  J.  Ch.  N.  S.  406, 
10  Jur.  N.  S.  291,  10  L.  T.  N.  S.  156,  12  Week.  Rep.  549; 
Henderson  v.  Bank  of  Australia,  L.  R.  40  Ch.  Div.  170,  58 
L.  J.  Ch.  N.  S.  197,  59  L.  T.  N.  S.  856,  37  Week.  lUp.  332; 
Steinway  v.  Steinway  &  Sons,  17  Misc.  43,  40  N.  Y.  Supp. 
718;  People  ex  rel.  Metropolitan  L.  Ins.  Co.  v,  Hotchkiss,  136 
App.  Div.  150,  120  N.  Y.  Supp.  649.  These  cases,  after  all, 
like  all  others  in  which  the  subject  is  treated,  turn  finally  upon 
the  point,  the  question,  whether  it  appears  that  the  directors 
were  not  acting  for  the  best  interests  of  the  corporation.  We 
do  not  draw  in  question,  nor  do  counsel  for  the  plaintiJQEs  do  so, 
the  validity  of  the  general  proposition  stated  by  counsel,  nor 
the  soundness  of  the  opinions  delivered  in  the  cases  cited.  The 
case  presented  here  is  not  like  any  of  them.  The  difference 
between  an  incidental  humanitarian  expenditure  of  corporate 
funds  for  the  benefit  of  the  employees,  like  the  building  of  a 
hospital  for  their  use  and  the  employment  of  agencies  for  the 
betterment  of  their  condition,  and  a  general  purpose  and  plan 
to  benefit  mankind  at  the  expense  of  others,  is  obvious.  There 
should  be  no  confusi6n  (of  which  there  is  evidence)  of  the 
duties  which  Mr.  Ford  conceives  that  he  and  the  stockholders 
owe  to  the  general  public,  and  the  duties  in  law  he  and  his  co- 
directors  owe  to  protesting  minority  stockholders.  A  business 
corporation  is  organized  and  carried  on  primarily  for  the  profit 
of  the  stockholders.     The  powers'  of  the  directors  are  to  be 


emj.loyed  for  that  end.  The  discretion  of  directors  is  to  be 
exercised  in  the  choice  of  means  to  attain  that  end,  and  does 
not  extend  to  a  change  in  the  end  itself,  to  the  reduction  of 
profits,  or  to  the  nondistribution  of  profits  among  stockholdeis 
in  order  to  devote  them  to  other  purposes." 


j^ettts  of  %  j^mfessimt 

DSAN  OF  Dutchess  Countt,  New  York,  Bar  Dead. — ^Walter 
Farrington,  the  oldest  Dutchess  County  lawyer,  died  Nov.  25.  His 
age  was  ninety  years. 

The  Keokuk,  Iowa,  Bab  Association  at  a  recent  luncheon 
was  addressed  by  Federal  Judge  Joseph  W.  Woodrough  of 
Omaha,  on  the  subject  of  the  mob  insurrection  at  Omaha  in 
October. 

Ohio  Jumar  Pead. — ^Edmond  Bothwell  Dillin  of  Columbia^ 
Ohio,  judge  of  the  Franklin  County  Common  Pleas  Court,  died 
in  November.  He  was  bom  at  Ironton  and  was  fifty  years  of 
age. 

Spokane  Bar  Association. — ^Recent  speakers  at  the  luncheon 
of  the  Spokane  Bar  Association  included  Congressmen  Webster, 
B.  H.  Keyir,  J.  T.  Burcham  and  Dix  H.  Bowland,  chairman  of  the 
state  board  of  bar  examiners. 

Death  op  St.  Paul  Lawyer. — James  R.  Hickey,  a  widely 
known  St.  Paul  lawyer,  is  dead.  He  was  vice-president  of  the 
State  Fair  Board.  He  was  bom  at  Graeeville,  Minnesota,  and 
was  forty-six  years  of  age. 

Changes  in  Kentucky  Judiciary. — Governor  Black  of  Ken- 
tucky has  appointed  Henry  R.  Prewitt  of  Mt.  Stealing  circuit 
judge  of  the  judicial  district  in  which  he  resides.  He  has  been 
at  the  bar  for  more  than  twenty-five  years. 

Illinois  JuniaAL  Changes. — ^The  Illinois  Supreme  Court  has 
appointed  Oscar  E.  Heard  of  Freeport,  a  judge  of  the  Appellate 
Court,  Second  District,  to  succeed  the  late  Duane  J.  Cames,  whose 
death  occurred  in  Ottawa,  Illinois,  October  29. 

Fargo  Lawyer  Dies.— John  S.  Watson  of  Fargo,  head  of  the 
law  firm  of  Watson,  Young  &  Conmy,  and  prominently  identified 
with  the  Russell  Miller  Milling  Company  and  the  Wells-Dickey 
Company  of  Minneapolis,  died  in  the  early  part  of  Novanber. 

New  Mexico  Lawyer  Moves  to  Arizona. — ^After  nine  years 
of  service  in  the  federal  land  office,  B.  H.  Gibbs,  since  1915  chief 
of  the  field  division  with  headquarters  in  Santa  Fe,  has  resigned 
to  open  a  law  office  in  Phoenix. 

Death  oir  Massachusetts  Lawyer. — ^Daniel  N.  Crowley  of 
Danvers,  Massachusetts,  prominent  as  a  lawyer  and  in  Demo- 
cratic politics,  died  November  16.  He  was  bom  in  Danvers  in 
1854  and  was  educated  at  Holy  Cross  College. 

St.  Louis  Legal  Author  Dies. — Everett  W.  Pattison,  80  years 
old,  died  at  St  Louis  in  November.  He  was  bom  in  Waterville, 
Maine,  but  settled  in  St  Louis  after  serving  in  the  civil  war. 
Since  1881  most  of  his  time  had  been  devoted  to  law  writing. 

Oklahoma  Bar  Association. — The  Oklahoma  Bar  Association 
met  at  Oklahoma  City  in  December.  Hairy  H.  Rogers,  the  presi- 
dent, was  in  charge  of  the  meetings,  and  the  speakers  included 
Joseph  Stone  of  Muskogee  who  spoke  on  ''Indian  Land  Titles," 
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Haxzy  D.  Smith  of  Tnlsa  who  spoke  on  the  'Income  Tax/'  and 
James  A.  Yeas^  of  Tulsa  who  spoke  on  ^Oil  and  Oas  Legis- 
latioD." 

Sioux  Ctet  Bab  Associatiok. — ^At  the  annual  banquet  of  the 
l^oux  City,  Iowa,  Bar  Association  officers  elected  for  the  ensuing 
year  were:  Carl  B.  Jones,  president;  J.  A.  Johnson,  treasurer, 
and  A.  W.  Johnson,  secretary;  J.  P.  Shoup,  William  Milchrist, 
Fred  Schmidt,  Guy  T.  Struble  and  T.  P.  Cleary  were  chosen  for 
the  executive  couneiL 

Illdtois  Lawyers  Meet. — ^Members  of  the  Fourth  Judioial 
Bar  Association  met  in  annual  convention  at  Bock  Island, 
Illinois,  in  November.  Fourteen  counties  were  represented.  S. 
n.  Kenworthy,  president  of  the  association,  presided.  Addresses 
were  made  by  Frederick  A  Brown  of  Chicago,  president  of  the 
state  bar  association,  and  Justice  Orrin  N.  Carter  of  the  Illinois 
Supreme  Court 

Iowa  Lawtebs  Who  Have  Died.— A.  K  Botsford,  71  years 
old,  for  many  years  one  of  the  leading  lawyers  of  Fort  Dodge, 
died  Nov.  23.  He  had  practiced  law  in  Fort  Worth  since  1877 
and  was  dean  of  the  Webster  county  bar.  He  was  a  member 
of  the  firm  of  Botsford,  Healy  &  Healy.  A.  A.  McCkurry,  a  Des 
Moines  attorney  for  the  past  15  years,  died  Nov.  27.  Mr. 
McOarry  went  there  from  Indianola.  He  ran  for  district  court 
judge  at  the  last  election. 

Ambbican  Bab  Assocution.— Major  William  A.  Hayes,  of 
Milwaukee,  Wisconsin,  has  been  appointed  a  member  of  the  com- 
mittee on  jurisprudence  and  law  reform  of  the  National  Bar 
Ajnodation.  During  the  war  Major  Hayes  served  in  the  judge 
advocate  general's  department.  He  is  chief  counsel  for  the  Sault 
Ste.  Marie  division  of  the  Canadian  Pacific  Railroad. 

DiHNEB  IK  H0K(»  OF  ILLINOIS  SUPREME  COITBT. — ^Thc  JusticCS 

of  the  Supreme  Court  of  Illinois  were  recently  entertained  by  the 
Illinois  Bar  Association  at  a  dinner  in  the  Congress  Hotel,  Chi- 
cago. Addresses  were  made  by  Chief  Justice  Frank  K.  Dunn, 
Jastiee  Floyd  E.  Thompson,  Judge  Kenesaw  M.  Lauder  and 
Judge  Louis  FitzHenry  of  the  United  States  District  Court  and 
James  M.  Sheean,  president  of  the  Chicago  Bar  Association. 

Deaths  Amonq  Mjkiveapolis  Atiobkets. — ^LesUe  S.  Ogden 
of  Minneapolis,  formerly  assistant  county  attorney  under  James 
Robertson,  died  November  28,  at  the  age  of  48.  He  was  bom 
in  Hawkesbery,  Ontario.  W.  H.  Norris  of  the  same  city  died 
Novonber  9,  at  the  age  of  87.  He  was  bom  in  Hollowell,  Maine, 
and  was  graduated  from  Yale  College  and  Harvard  Law  School. 
He  commenced  the  practice  of  law  at  Green  Bay,  Wisconsin.  For 
many  years  he  was  attorney  for  the  Chicago,  Milwaukee  and  St. 
Paul  Railroad. 

Obegon  Bab  Association. — The  Oregon  Bar  Association  met 
at  Portland,  November  17.  Oscar  Hayter  of  Dallas,  president  of 
the  association,  delivered  the  annual  address;  Edward  W.  Hope, 
dean  of  the  law  school  of  the  University  of  Oregon,  spoke  on 
'liBgal  Education."  Other  speakers  included  Jesse  F.  Brum- 
baugh of  the  Oregon  Agricultural  College,  C.  E.  Ingalls,  editor 
of  the  Corvallis  Gazette'Timea,  and  president  of  the  state  edi- 
torial association,  and  Judge  John  P.  Kavanagh  of  Portland.  A 
conference  of  Circuit  judges  was  held  at  the  same  time. 

Deaths  Ahokq  Chicago  Lawyebs. — Edward  R.  Woodle  of 
Chicago  died  Dec  1.  He  had  practiced  in  Chicago  since  1876 
and  was  W  years  of  age.  From  1878  to  1892  he  was  attorney 
for  the  Illinois  Central  Railroad.  Davis  8.  Wegg,  a  well  known 
railroad  and  corporation  lawyer,  is  also  dead.    He  was  bom  in 


St  Thomas,  Canada,  in  1847  and  took  his  law  course  at  the 
University  of  Wisconsin.  He  commenced  the  practice  of  law  in 
Milwaukee,  and  was  at  one  time  president  of  the  Chioago  and 
Northern  Pacific  Railroad  Company. 

Eaksas  Bab  Assogiaxiok.-— Speakers  for  the  annual  meeting 
of  the  Kansas  Bar  Association  in  Topeka,  January  30-31,  have 
been  announced  as  follows:  ''The  Evolution  of  Property  Rights'' 
is  to  be  discussed  by  Senator  Oeorge  W.  Wark  of  Caney.  ''Courts 
of  To-day"  is  a  subject  assigned  to  W.  D.  Vance,  of  BeUeville. 
Judge  Richard  E.  Bird  of  Wichita  will  discnss  "The  Conununity, 
the  Bar  and  the  Bench."  James  A.  Allen  of  Chanute  will  tdl  the 
lawyers  of  "Non  Par  Stock."  "Evidential  Facts  Contained  in 
Disputed  Documents"  is  the  subject  of  an  address  by  J.  C.  Shear- 
man of  Wichita.  Judge  John  C.  Hogin  of  Belleville  is  president 
of  the  association. 

Deaths  Among  New  York  City  Lawyers. — ^Daniel  Tomlinson 
EimbaU  is  dead  at  the  age  of  67.  He  was  a  native  of , 
New  York  city.  William  H.  Harris  of  the  same  city,  senior 
member  of  the  firm  of  Harris  &  Toune,  died  in  November.  He 
was  bom  in  Delaware,  Ohio,  son  of  the  late  Bishop  Harris  of 
the  Methodist  Church,  and  was  vice-president  of  the  New  York 
Law  Listitute.  Another  death  is  that  of  Joseph  A.  Beecher, 
a  member  of  the  famous  Beecher  family  of  Connecticut.  He 
practiced  law  for  thirty  years  in  New  York  city.  Robinson 
Leech  died  Dec  L  He  was  a  graduate  of  Yale,  class  of  1906. 
Adolph  L.  Pincofib,  of  the  law  firm  of  David,  Jessup  ft  Pincoffs, 
m  also  dead.  He  was  bom  in  Rotterdam,  Holland,  in  1862.  Be- 
fore coming  to  New  York  Mr.  Pincofb  practiced  law  in  Rotter- 
dam, having  received  the  degree  of  LL.D.  from  L^den  University. 
Coming  to  New  York  in  1879,  he  was  admitted  to  the  bar  after 
studying  in  Columbia  Law  School  He  specialised  in  copyxi^^t 
and  trade  mark  matters  involving  Frmich  and  Dutch  laws. 

Federal  Judges  Guests  of  St.  Louis  Lawyers. — Judge  C.  B. 
Paris,  newly  appointed  Judge  of  the  United  States  District  Court 
in  St.  Louis,  and  his  predecessor,  Judge  David  P.  Dyer,  who 
remains  in  service  as  an  extra  Judge,  were  guests  of  honor 
last  night  at  the  St.  Louis  Bar  Association's  first  open  meeting 
of  the  winter.  Judge  George  W.  English  of  the  United  States 
District  Court  in  East  St.  Louis  also  was  a  guest.  The  proceed- 
ings in  the  main  were  informal,  but  a  serious  note  was  introduced 
when  Judge  Dyer  referred  to  the  coal  miners'  strike  and  warmly 
praised  the  Attorney-General  of  the  United  States  for  his  stand 
in  announcing  that  he  would  rigidly  enforce  the  injunction  order 
of  Judge  Anderson  of  Lidiana  if  miners'  union  of&cials  refuse  to 
call  off  the  strike. 

CiNCiimATi  Bar  Association. — ^At  a  meeting  of  the  assodap 
tion  held  recently,  Simson  M.  Johnson  was  elected  president. 
Other  officers  chosen  were:  Vice-presidents,  Province  M.  Pogue, 
Frank  F.  Dinsmore,  Albert  H.  Morrell,  Alfred  G.  Allen  and  Con- 
stant Southworth;  recording  secretary,  Ben.  B.  Nelson;  corre- 
sponding secretary,  Thomas  B.  Paxton,  jr.;  treasurer,  Philip 
Hinkle.  Judge  Maurice  H.  Donohue,  who  succeeded  Judge  John 
W.  Warrington  on  the  United  States  Circuit  Court  of  Appeals; 
Judge  Warrington;  John  Weld  Peck,  who  succeeded  the  late 
Judge  Howard  C.  Hollister  as  United  States  District  judge,  and 
Chief  Justice  Hugh  Nichols,  of  the  Ohio  Supreme  Court,  were 
the  principal  speakers  at  the  dinner.  Judge  Warrington,  in  his 
address,  said  that  this  was  a  period  when  bar  associations  should 
stand  for  Americanism  as  never  before.  ^*1  have  carried  a  musket 
in  my  time  and  I'll  gladly  do  it  again  if  my  Government  needs 
me,"  he  declared.  Tributes  were  paid  to  the  memory  of  Judge 
Hollister. 
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Fortune-Telling  and  Vagrancy. — Considerable  prominence 
hg»  been  given  in  the  lay  Press  to'the  deoisiaQ  of  Mr.  Ralph 
Banks,  KC,  at  the  South-Western  Poliee  Court,  dismismng  a 
somiBons  under  the  Yagranoy  Act  1824  for  professing  to  tell 
fortunes  with  intent  to  deceive.  The  ground  on  which  the 
learned  magistral  acted  was  that  he  was  satisfied  that  the 
defeadant  believed  that  she  had  the  power  of  foretelling  the 
future.  The  disTnissal  of  the  charge  was  therefore  the  logical 
outQKHne  of  the  decision  of  the  Divisional  Court  in  Davis  v.  Curry 
(117  L.  T.  Rep.  716),  where  Mr.  Justioe  Darling  and  Mr.  Justice 
Sankey  held  that  an  intention  to  deceive  was  one  of  the  in- 
gredients of  the  offense,  though  Mr.  Justice  Avory  thought  other- 
wise, considering  that  the  question  of  bona  fides  was  irrelevant. 
The  present  case  apparently  was  one  of  those  referred  to  by 
Mr.  Justice  Darling  when  he  said,  '1  can  imagine  very  few 
cases  in  which  the  magistrate  would  find  it  to  be  his  duty  to 
acquit,"  but,  owing  to  the  undoubted  harm  that  results  from 
the  actions  of  palmists,  clairvoyants,  and  the  like,  an  absolute 
prohibition  would  be  welcome. 

Specivio  Bbquests  of  FuRNiroRB. — ^There  are  perhaps  few 
respects  in  which  testators  are  more  remiss  than  in  gifts  of 
furniture  and  household  effects.  The  language  of  the  bequest 
in  often  so  defective  that  it  is  difficult  to  say  to  what  articles 
it  eatoids.  The  recent  case  of  Re  Baroness  Zouche;  Dugdale  v. 
Zovche  (121  L.  T.  Rep.  82;  (1919)  2  Ch.  178)  may  be  taken 
4S  an  instance  of  this.  There  the  bequest  was  of  the  ''furniture, 
pictures,  plate,  and  articles  o£  vertu  and  curiosity  at  Parham 
House  at  the  time  of  my  death."  It  was  held  by  Mr.  Justice 
P.  0.  Lawrence,  in  a  cogent  and  lucid  judgment^  that  the  bequest 
did  not  include  a  collection  of  books  and  manuscripts  in  a  large 
library,  as  a  whole,  but  that  it  did  include  rare  antique  and 
artistic  books  and  manuscripts,  as  being  articles  of  vertu  or 
curiosities;  and  an  inquiry  was  directed  as  to  whether  any  of 
them  came  within  that  definition.  His  Lordship  also  held  that 
the  bequest  did  not  include  plate  which,  on  the  letting  of  the 
house  furnished,  was  deposited  with  bankers  for  safe  custody, 
and  remained  so  deposited  after  the  termination  of  the  tenancy, 
and  until  the  death  of  the  testatrix;  also  that  it  did  not  include 
rare  books  lent  by  the  testatrix  to  the  British  Museum,  and  which 
were  still  there  at  her  death. 

The  Freedom  of  the  Seas. — ^M.  Clemenceau,  in  his  recent 
speech  in  the  French  Chamber  of  Deputies  in  explanation  of  the 
Treaty  of  Peace,  in  a  singularly  noble  passage  said :  ''As  regards 
the  freedom  of  the  seas,  England  had  no  need  to  demand  it  of 
anyone.  She  already  had  it,  and  there  was  no  one  to  dispute 
it  with  her."  M.  Clemenceau,  albeit  unconsciously,  echoed  a 
celebrated  declaration  of  Queen  Elizabeth  nearly  three  centuries 
and  a  half  ago.  When  Mendoza,  the  envoy  of  Spain  at  the 
English  Court,  complained  to  Queen  Elizabeth  of  the  intrusion 
of  English  vessels  into  the  waters  of  the  Indies,  she  admonished 
him  that  "the  use  of  the  sea  and  air  is  common  to-  all ;  neither 
can  a  title  to  the  ocean  belong  to  any  people  or  private  persons 
forasmuch  as  neither  nature  nor  public  use  and  custcxn  pre- 
vented any  possession  thereof.'^  Grotins  gave  sanction  to  Queen 
Elizabeth's  declaration  by  reviving  in  his  Mare  Clausum,  pub- 
lished in  1609,  the  old  doctrine  of  Roman  law  that  there  can 
be  no  property  in  anything  without  occupation,  to  which  the 

*With  credit  to  English  legal  periodicals. 


wi^^rant  waters  of  the  oeeaa  cannot  be  anbjeotad.  The  bxoad 
statement  that  the  sea  could  not  be  made  the  subject  of  property 
Grotius  no  doubt  qualified  at  a  later  day  by  the  necessary  admis- 
sion that  such  limited  portions  of  it  as  gulfs  and  marginal  waters 
may  be  when  bearing  the  proper  relation  to  the  adjacent  land. 
As  thus  modified,  the  Grotian  doctrine,  which  was  an  enunciation 
of  Queen  Elizabeth's  declaration,  has  become  the  rule,  after  much 
contention,  of  modem  international  morality. 

The  Law  of  Prescription  in  Criminal  Cases. — The  arrest  in 
the  United  States  of  a  man  on  a  charge  of  murder  perpetrated 
three-and-twenty  years  ago  wiU  remind  us,  says  the  Law  Times, 
that  it  is  one  of  the  peculiarities  of  English  law,  and  of  systems 
based  on  that  law,  that  there  is  no  general  law  of  prescription  in 
criminal  cases.  The  maxim  of  our  law  has  always  been  Nullum 
tempus  occurrit  regi,  and,  as  a  criminal  trial  is  regarded  as  an 
action  by  the  King,  it  follows  that  it  may  be  brought  at  any  time. 
"This  principle,"  writes  Sir  Fitz  james  Stephen,  "has  been  carried 
to  great  lengths  in  many  well-known  cases.  In  the  middle  of 
the  last  [eighteenth]  century  Aram  was  oonvieted  and  executed 
for  the  murder  of  his  child  thirty-five  years  after  his  crime.  In 
1802  Governor  Wall  was  executed  for  a  murder  committed  in 
1782.  Not  long  ago  [the  learned  judge  was  writing  in  1882]  a 
man  named  Sherward  was  executed  at  Norwich  for  the  murder 
of  his  wife  more  than  twenty  years  before,  and  I  may  add  as  a 
curiosity  that  at  the  Derby  Winter  Assizes  in  1863,  I  held  a 
brief  for  the  Crown  in  a  case  in  which  a  man  was  charged  with 
having  stolen  a  leaf  from  a  parish  register  in  the  year  of  1803. 
In  this  instance  the  grand  jury  threw  out  the  bill."  There  are 
a  very  few  statutory  exceptions  to  this  rule,  as  in  prosecutions 
for  blasphemy,  offenses  against  the  Riot  Act,  illegal  drilling, 
certain  offenses  against  the  Game  Laws,  and  offenses  punishable 
on  summary  conviction.  In  one  instance  a  limitation  of  the  time 
within,  which  a  prosecution  must  be  instituted  is  based  on  the 
highest  constitutional  principles  in  favor  of  the  liberty  of  the 
subject.  Under  the  provisions  of  the  great  statute  of  1695  for 
regulating  trials  for  treason  (7  and  8  Will.  Ill,  c.  3,  ss.  5,  6), 
prosecutions  for  high  treason,  other  than  treason  by  assassinating 
the  Sovereign,  must  be  prosecuted  within  three  years% 

Soldiers'  Nxtncupativb  Wills. — The  subject  of  soldiers'  nun- 
cupative wills — so  important  in  these  times  of  perpetual  war- 
fare— ^was  briefly  dealt  with  by  Mr.  Justioe  Horridge,  in  the 
early  part  of  the  past  year,  in  the  ease  of  Re  Stable; 
Dah^ple  v.  Campbell  (120  L.  T.  Rep.  160;  (1919)  P.  7). 
But  his  Lordship  was  afforded  the  opportunity  of  going  with 
much  greater  minuteness  into  the  question  of  the  validity  of  soeh 
wills  in  the  more  recent  case  of  Qodman  «.  (Rodman  (121  L.  T. 
Rep.  255).  In  the  former  case^  his  Lordship  decided  that  a 
soldier  who  is  in  expeditione,  although  an  infant  and  not  entitled 
to  the  property  in  question  until  attaining  a  certain  age,  can 
nevertheless  make  a  valid  nuncupative  will  disposing  of  his 
vested  interest  in  such  property  by  expressing  a  definite  desire 
as  to  its  disposition;  and,  further,  that  it  is  unnecessary  to 
prove  that  he  knew  at  the  time  either  that  he  was  making  a 
will  or  that  he  had  the  power  to  make  one.  From  that  extremely 
wide  enunciation  of  opinion  as  to  what  the  law  is,  Mr.  Justice 
Horridge  did  not  flinch  in  the  remotest  degree  when  pronouncing 
his  judgment  in  the  subsequent  case.  The  test  which  his  Lord- 
ship had  declared  in  the  former  case  was  unhesitatingly  repeated 
by  him  as  the  true  one:  Whether  the  s<ddier  intended  to  give 
expression  to  his  wishes  as  to  what  should  be  done  with  his 
property  in  the  event  of  his  death,  is  all  that  has  to  be  asoer- 
tained  in  order  to  render  a  nuncupative  will  of  the  soldier 
capable  of  being  admitted  to  probate.    In  the  present  ease  a 
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Boidier  vtho  was  a  prisoner  of  war  in  Germany,  and  who  had 
previously  exeeated  a  valid  writteoa  will  and  codidl,  subsequently 
wrote,  whilst  a  prisoner,  an  unexecuted  testamentary  paper 
▼axying  the  dispo^tions  and  dealing  both  with  realty  and  per- 
sonalty. He  died  before  the  date  of  the  Wills  (Soldiers  and 
Sailors)  Act  1918  (7  &  8  Geo.  V,  c*  58).  It  was  decided  by 
Mr.  Justioe  Horridge  that  the  unexecuted  testamentary  paper 
was  a  valid  soldier's  will,  although  it  was  only  in  the  form  of 
an  instruction  for  the  variation  of  the  previous  will,  the  true 
test  of  the  validity  of  a  soldier's  will  being  that  laid  down  in 
Re  Stable;  Dalrymple  v.  Campbell  (ubi  sup.).  But  as  realty 
could  not  pass  under  a  soldier's  will  prior  to  the  Act  of  1918, 
and  as  the  unexecuted  paper,  which  dealt  both  with  /ealty  and 
personalty,  was  written  and  the  soldier  died  before  that  Act 
came  into  operation,  its  admissibility  to  probate  had  to  be  re- 
fused. The  question  of  admissibility  depended  upon  the  decision 
in  Tudor  v.  Tudor,  sub  nom.  Gillow  and  Orrell  v.  Bourne  (4 
Hagg.  Ecd.  192).  And  his  Lordship  considered  that  the  soldier's 
intention  would  be  defeated  if  effect  were  given  only  to  the 
disposition  of  personalty,  having  regard  to  the  fact  that  the 
realty  and  personalty  were  indivisibly  connected  in  the  unexe- 
ented  paper.  Compelled  as  the  learned  judge  was  by  long- 
established  authority  to  arrive  at  that  conclusion,  that  in  nowise 
detracts  from  his  ruling  on  the  main  question  whether  the  un- 
exficnted  paper  was  a  valid  will  His  Lordship  deemed  himself 
wariBnted  in  the  opinion  to  which  he  gave  utterance  by  authori- 
ties such  as  Bartholomew  and  Brown  v,  Henly  (3  PhiL  318), 
Mastennan  v.  Maberley  (2  Hagg.  EocL  247),  In  the  Goods  of 
Slim  (63  L.  T.  Bep.  229;  15  P.  Div.  156),  and  In  the  Goods 
of  Joseph  Baxter  (87  L.  T.  Rep.  748;  (1903)  P.  12).  And  he 
adhered  to  the  view  which  he  had  expressed  in  Be  Stable; 
Dalrymple  «.  Campbell  (ubi  sup.),  thinking  that  his  decision 
in  that  ease  was  rig^t. 

HxABSAT. — Yisoount  Haldane  in  his  reminiscences  with  respect 
to  tiie  diplomatic  communications  and  understandings  between 
Qzeat  Britain  and  Germany  previous  to  the  war,  published  in 
the  WestnUmter  Gasette,  remarks  that  much  credence  has  been 
heretofore  placed  on  ''hearsay,"  which  a  well-known  judicial  rule 
exeludes  from  admission  in  legal  proceedings.  Sir  Fitzjames 
Stephen  has  observed  that  certain  classes  of  cases  which  ''in 
common  life  would  usually  be  r^;arded  as  relevant  are  excluded 
by  the  law  of  evidence,"  and  amongst  them  "the  fact  that  a 
person  not  called  as  a  witness  has  asserted  the  existence  of  any 
fact — ^in  other  words,  hearsay."  The  exclusion  of  hearsay  from 
the  consideration  of  public  affairs  is  unthinkable,  and  would  be 
absolutely  contrary  to  the  spirit  of  tiie  British  Constitution,  in 
accordance  with  which  common  repute  is  in  itself  a  ground  for 
the  institution  of  impeachment  proceedings.  Hearsay  is  regarded 
as  relevant  in  matters  of  state  and  of  national  weU-being,  which 
undoubtedly  come  within  the  category  of  matters  with  which  we 
have  to  deal  "in  common  life."  A  gentleman  who  had  attained 
great  eminence  at  the  Irish  Bar  and  was  subsequently  Lord 
Chancellor  of  Ireland  entered  the  House  of  Commons  for  the 
first  time  when  holding  the  position  of  Attorney  General.  He 
was  little  acquainted  with  the  methods  of  parliamentary  discus- 
sion, and  created  great  merriment  by  the  nalvetS  of  his  conclusion 
in  following  for  the  first  time  a  parliamentary  debate — ^namely, 
that  the  rules  of  evidence  l^ere  absolutely  disregarded.  Sir  Fitz- 
james  Stephen  thinks  that  the  considerations'  which  probably 
justify  the  rule  excluding  hearsay  are  "the  importance  of  shorten- 
ing proceedings,  the  importance  of  compelling  people  to  procure 
the  best  evidence  they  can,  and  the  importance  of  excluding 
opportunities  of  fraud,"  but,  he  adds,  Baron  Parke's  illustrations 


of  the  operation  of  this  rule  in  Doed.  Wright  v.  Tatiiam  in  1867 
(7  A.  &  E.  313  408;  4  Bing.  N.  C.  489-574)  "prove  that  in  some 
cases  it  excluded  the  proof  of  matter  which  but  for  it  would 
be  regarSed  not  only  as  relevant  to  particular  facts,  but  as  good 
grounds  for  believing  in  tl\eir  existence."  Lord  Finlay,  speaking 
in  the  House  of  Lords  as  Lord  Chancellor  on  the  13th  March 
1917,  in  moving  the  second  reading  of  the  Titles  held  by  Enemies 
Bill,  which  became  law  in  the  November  following,  justified 
departure  from  the  observance  of  the  rules  of  evidence  in  public 
affairs  in  certain  cases,  even  when  such  cases  would  primd  facie 
be  regarded  as  matters  calling  for  judicial  decision.  Lord  Finlay 
said:  "The  committee  to  be  constituted  under  the  provisions  of 
the  Bill  are  not  to  be  bound  by  the  law  of  evidence  (in  arriving 
at  a  decision).  The  laws  of  evidence  have,  of  course,  been  very 
valuable  in  the  courts  of  law,  but  I  submit  to  your  Lordships 
that  the  present  case  is  one  in  which  their  application  may  to 
advantage  be  dispensed  with.  For  this  reason  we  are  engaged 
in  war.  It  might  be  difi&cult,  if  not  impossible,  to  get  the  neces- 
sary legal  evidence  in  the  matters  to  which  the  attention  of  the 
committee  is  under  this  Bill  to  be  directed.  It  was  said  by  a 
brilliant  writer  that  the  rules  of  evidence  exclude  information 
on  which  every  man  would  act  in  the  most  important  affairs  of 
life,  and  the  fact  that  we  are  not  at  peace,  but  at  war,  would 
of  course  intensify  the  difficulty  of  establishing  these  facts,  which, 
however,  are  capable  of  being  ascertained  beyond  aU  reasonable 
doubt." 

Deduction  of  Incoke  Tax  feom  Annxjitt. — ^With  income  tax 
on  unearned  incomes  at  its  present  rate,  attempts  are  made  to 
escape  the  payment  of  it  that  were  unheard  of  in  times  less 
ruinous.  That  doubtless  accounts  for  the  circumstance  that  no 
authority  was  able  to  be  cited  in  the  recent  case  of  Re  Cain; 
Cain  V.  Cain,  in  which  the  precise  question  that  was  there 
raised  has  come  before  the  courts:  Was  the  recipient  of  an 
annuity  entitled  to  payment  of  the  same  free  from  the  deduc- 
tion of  income  tax,  or  only  subject  to  such  deduction,  there 
being  a  direction  to  pay  the  income  of  a  trust  fund  to  the 
extent  of,  but  not  exceeding,  a  specified  sum,  with  no  mention 
at  all  of  deductions  of  any  kind  whatsoever  as  in  some  of  the 
reported  cases.  Inasmuch  as  the  decision  of  the  Court  of  Ap- 
peal in  the  case,  affirming  that  of  the  Deputy  Vice  Chancellor 
of  the  County  Palatine  of  Lancaster,  must  be  applicable  to 
settlements  and  wills  innumerable,  it  is  of  the  widest  possible 
importance.  And  it  will  serve,  moreover,  as  a  warning  to  settlors 
and  testators  who  might  otherwise  be  apt  to  overlook  the  fact 
that  the  prodigious  increase  in  income  tax  renders  it  expedient 
for  them  to  consider  whether  annuitants  sTiall  or  shall  not  re- 
ceive their  annuities  in  full  without  any  deduction  on  account 
of  income  tax.  The  facts  of  the  case  wero  that  certain  premises 
were  to  be  held  in  trusty  in  a  certain  declared  event,  to  pay  the 
income  to  the  extent  of  but  not  exceeding  £2000  to  the  widow, 
if  any,  of  a  named  person  during  her  life  so  long  as  she  should 
remain  a  widow,  and  provided  that  she  would  provide  for, 
educate,  and  bring  up  the  children  of  the  marriage  during  their 
respective  minorities.  Nothing  was  said  about  her  getting  "a 
clear  annuity,"  as  in  Re  Loveless;  Farrer  u.  Loveless  (119 
L.  T.  Rep.  24;  (1918)  2  Ch.  1),  nor  an  annuity  "free  of  aU 
duties"  as  in  Re  Saillard;  Pratt  v.  Gamble  (117  L.  T.  Rep. 
545;  (1917)  2  Ch.  401)',  nor  "without  any  deduction  whatso- 
ever" as  in  similar  cases.  But  the  annuity  was  derivable  from 
shares  in  a  trading  company,  out  of  the  dividends  produced 
whereby  income  tax  had  been  deducted  at  the  source — ^less  income 
tax  in  accordance  with  the  statutory  provisions — ^the  dividend 
being  received  by  the  trustees  of  the  settlement.    And  that  cir- 
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eamstanoe  was  (inter  alia)  laid  hold  of  as  a  zeason  why  the 
widow  was  entitled  to  receive  the  sum  of  £2000  annually  tree 
from  income  tax.  But  Lord  Justice  Warrington  felt  no  diffi- 
culty in  disposing  of  that  contention  hy  referring  to  ^at  was 
enunciated  by  the  House  of  Lords  in  the  oft-cited  case  of 
Ashton  Gas  Company  v.  Attorney  General  (93  L.  T.  Rep.  676; 
(1906)  A.  C.  10).  It  was  explained  in  that  case,  said  the 
learned  Lord  Justice,  that  income  tax  forms  part  of  the  income 
in  respect  of  which  it  is  payable,  and  that  when  a  settlement 
or  will  directs  trustees  to  apply  the  iiusome  of  a  trust  fund,  the 
income  which  is  meant  to  be  so  applied  is  the  income  including 
the  income  tax  and  not  the  income  as  a  tax-free  fund  although 
the  tax  may  have  been  deducted  at  the  source.  The  deduction 
of  income  tax  at  the  source  is  nothing  more  than  the  machinery 
under  the  Income  Tax  Acts  by  which  the  revenue  collects  the 
tax  from  the  person  ultimately  liable  to  pay.  In  the  case  of  a 
company,  it  pays  income  tax  on  its  own  profits  and  gains,  and 
under  the  provision  of  the  Income  Tax  Acts  it  collects  from 
the  individual  shareholders  the  amount  of  the  income  tax  in 
respect  of  their  shares — the  ultimate  recipients  of  the  company's 
profits  and  gains.  The  decision  in  the  House  of  Lords  in  Brooke 
17.  Price  (116  L.  T.  Rep.  452;  (1917)  A.  C.  115)  was  much 
relied  on  in  the  argument  which  was  adduced  on  behalf  of  the 
annuitant  in  the  present  case.  The  Court  of  Appeal,  however, 
saw  their  way  plainly  to  distinguishing  it. 

Compensation  Based  on  Workman's  Prospective  Earnings. 
— The  earnings  which  a  workman  who  has  suffered  "personal 
injury  by  accident  arising  out  of  and  in  the  course  of  his 
employment,  within  the  meaning  of  seetion  1  of  the  Workman's 
Compensation  Act  1906  (6  Edw.  YII,  c.  58),  would  have  been  in 
receipt  of  if  no  accident  had  happened  to  him — ^'^{jlrospective 
earnings,"  in  brief — ^are  by  no  means  incapable  of  ascertain- 
ment, approximately  at  any  rate.  Can  such  earnings  be  taken 
into  consideration  when  computing  the  sum  which  the  injured 
workman — or  his  dependents,  if  his  death  has  resulted  from  the 
injury — ^is  entitled  to  be  paid  by  way  of  compensation  f  Is  such 
a  ieatoT  rightly  to  be  regarded  in  making  the  assessment  of  the 
compensation  t  That  was  the  question  which  called  for  decision 
by  the  Court  of  Appeal,  consisting  of  Lords  Justices  Warring- 
ton, Duke,  and  Atkin,  in  the  recent  case  of  Sheldon  v.  Butterley 
Company,  Limited.  The  point  was  not  exactly  bare  of  authority, 
because  in  Bennoldson  v.  Ellerman  Wilson  line  (11  B.  W.  C.  C. 
70)  the  Court  of  Appeal  held  that,  in  assessing  a  claim  for 
compensation  on  the  ground  of  partial  dependency,  the  County 
Court  judge  was  entitled  in  that  case  to  take  into  consideration 
the  probability  of  a  prospective  increase  of  earnings  by  the 
deceased  workman  if  he  had  lived.  But  in  that  case  the  matter 
was  somewhat  summarily  dealt  with.  .  Indeed,  it  was  scarcely 
contended  that  the  question  whether  prospective  earnings  ought 
to  be  taken  into  account  was  open  to  argument.  Prospective 
wages  at  a  higher  rate  were  practically  assumed  to  be  properly 
amenable  and  ought  to  be  regarded  by  the  County  Court  judge. 
All  that  the  Master  of  the  Rolls  (Swinfen  Eady)  said  on  the 
subject  was  that  no  hard-and-fast  rule  could  be  drawn  capable 
of  mathematical  calculation;  and  that,  if  the  judge  had  taken 
into  consideration  the  fact  that  the  workman's  wages  might 
have  been  increased,  his  Lordship  was  quite  unable  to  say  that 
it  was  unreasonable  for  him  to  have  done  so.  In  the  present 
case,  on  the  contrary,  the  question  of  the  significance  of 
prospective  earnings  formed  the  chief  subject  of  controversy. 
It  was  very  thoroughly  discussed  in  the  course  of  the  arguments 
of  counsel,  and  it  was  specifically  determined  in  the  judgments 
of  the  learned  Lords  Justices.    What  the  infant  workman  would 


have  been  earning  prospectively  was  minutely  .gone  into.  And 
the  present  being  a  case  of  partial  dependence,  the  provisions 
contained  in  the  first  schedule  to  the  Act  concerning  that  par- 
ticular contingency  had  to  be  given  effect  to.  Appljring  those 
provisions,  and  looking  to  the  requirement  in  seetion  1  (a)  (ii) 
of  that  schedule — ^that  the  compensation  payable  to  a  partial  de- 
pendent is  to  be  ^'reasonable  and  proportionate  to  the  injury" 
sustained  through  the  loss  by  death  of  the  workman,  who  had 
been  partially  supporting  the  dependent — ^the  taking  into  account 
by  the  County  Court  judge  of  the  prospective  earnings  was 
held  to  be  entirely  consistent  with,  and  warranted  by,  the  Act 
Quoting  from  what  was  said  by  Lord  Macnaghten  in  Hodgson 
V.  Owners  of  West  Stanley  Colliery  (102  L.  T.  Rep.  194; 
(1910)  A.'C.  229),  as  to  the  arbitrator  being  at  liberty;  to 
award  compensation  on  a  higher  scale — ^that  is  to  say,  he  may 
award  as  much  compensation  as  would  be  awarded  in  a  case 
of  total  dependency — it  seemed  clear  to  Lord  Justice  Warring- 
ton, as  it  did  likewise  to  the  other  members  of  the  Court  of 
Appeal,  that  prospective  earpings  might  ri^tly  be  included 
in  making  the  assessment. 

Exemption  fbom  Taxation  as  Ezeicftion  froic  IdABiiiiTY  to 
Income  Tax. — ^Exploring  in  every  conceivable  direction  for  fresh 
sources  out  of  which  to  extract  iacome  tax,  a  ferry  in  Cornwall 
— ^which  apparently  had  for  nearly  a  century  and  a  half  escaped 
assessment,  since  1790  in  fact — has  at  length  been  attempted  to 
be  made  assessable.  But  with  no  success,  if  Mr.  Justioe  Rowlatt's 
decision  in  the  recent  case  of  Pole-Carew  v.  Craddock  (121  L.  T« 
Rep.  308)  can  be  relied  on.  As  to  that,  the  question  is  a  some- 
what doubtful  one.  And  seeing  that  no  authority  directly  in 
point  could  seemingly  be  cited  to  his  Lordship,  the  decision  of 
a  higher  tribunal  must  be  awaited  before  the  owners  of  the 
ferry  can  consider  themselves  out  of  the  wood.  The  interest  in 
the  case  lies  mainly  in  the  discussion  which  it  necessitated  and 
occasioned  as  to  whether  a  different  rule  of  construction  ought 
to  be  applied  in  drawing  or  not  drawing  a  distinction,  as  regards 
past  and  future  burdens,  as  between  local  and  Parliamentary 
taxation— such  as  local  rates  and  income  tax.  The  discussion 
turned  upon  the  provisions  of  a  private  Act  passed  in  1790 — 
namely,  30  Geo.  Ill,  c.  bdr^which  enacts  as  follows:  ''The  pro- 
moters"—naming  them — ''shall  not  be  rated  or  assessed  for  or 
toward  the  payment  of  any  tax,  rate  or  assessment  whatever, 
Parliamentary  or  parochial,  in  respect  of  the  said  feny."  Did 
that  enactment  have  the  effect  of  exempting  the  owners  of  the 
ferry  from  liability  to  the  payment  of  income  taxt  For  femes, 
under  the  general  provisions  of  the  Income  Tax  Aets,  are  asses- 
sable under  the  third  rule  of  No.  3  of  sched.  A,  sect  60,  of  the 
Income  Tax  Act  1842  (5^6  Vict.  e.  35)  and  seet.  8  of  the 
Revenue  Act  1866  (29  &  30  Vict,  c  36).  In  considering  the 
present  question,  it  has  to  be  borne  in  mind  that  income  tax 
was  a  tax  unknown  at  the  time  of  the  passing  of  the  Act  in 
1790.  It  was  a  tax  that  came  into  existence  at  a  later  period. 
Reference  to  the  decision  of  the  House  of  Lords  in  Associated 
Newspapers  Limited  v.  Corporation  of  London  (No.  2)  (115 
L.  T.  Rep.  419;  (1916)  2  A.  C.  429)  suffices  to  disperse  any 
doubt  concerning  local  taxation.  The  principle  of  construction, 
distinguishing  between  local  rates  in  force  at  the  date  of  an 
exempting  statute  and  local  rates  thereafter  imposed,  was  dis- 
posed of  by  that  decisiom  But  it  related  to  local  rates  only. 
Indeed,  the  claim  for  exemption  was  confined  to  such  rates;  it 
had  no  bearing  on  Parliamentary  taxation.  And  as  Mr.  Justice 
Rowlatt  in  the  present  case  was  careful  to  point  out,  the  learned 
Lords  in  their  several  speeches  delivered  in  advising  the  House 
made  it  clear  that  they  were  not  dealing  with  Parliamentary 


Digitized  by 


Google 


Jakuast,  1920.] 


LAW  NOO^S 


lt9 


tazatioiL  What  ISx.  Justice  Bowlatt  had  to  determine,  therefore, 
was  whether  the  dedsicm  of  the  House  of  Lords  was  capable  of 
being  applied,  by  analogy,  to  the  ease  before  his  Lordship.  The 
learned  judge  was  confronted  by  the  statement  of  the  law  which 
ISx.  Justice  Bray  gave  utterance  to  in  Stewart  v.  Conservators 
of  River  Thames  (98  L.  T.  Bep.  900;  (1908)  1KB.  893).  He 
there  said  that  it  had  been  laid  down  quite  dearly— alluding 
to  the  decision  of  the  Court  of  Appeal  in  Sion  College  v.  London 
Corporation  (84  L.  T.  Rep.  133;  (1901)  1  K.  B.  617)— tiiat, 
where  an  Act  of  Parliament  contained  an  exemption  from  all 
Parliamentary  rates  and  taxes,  that  meant,  in  the  absence  of 
any  special  words,  rates  and  taxes  existing  at  the  time  when 
the  Act  in  question  was  passed,  and  that  the  exemption  did  not 
extend  to  rates  or  taxes  subeequentiy  imposed.  Having  regard, 
however,  to  the  decision  nearly  ten  years  afterwards  of  the  House 
of  Lords  to  which  we  have  already  referred,  Mr.  Justice  Bray's 
enunciation  of  the  law  can  no  longer  be  accepted  as  sound.  All 
that  had  to  be  decided  by  Mr.  Justice  Rowlatt  was  whether  local 
rates  and  Parliamentary  taxes  could  be  viewed  as  standing  on 
a  different  footing  in  this  connection.  And  the  conclusion  at 
which  the  learned  judge  arrived  was  that  there  is  no  difference 
in  principle  between  the  two  forms  of  taxation  in  so  far  as 
exemption  is  concerned. 


(iMter  JBids 

HrLANf— Sauer  v.  Mayor,  44  N.  Y.  App.  Div.  306. 

A  RoiroH  AsHLABf— Craft  v.  Stone,  124  N.  E.  473. 

Nor  HxxNGBT.— Kidd  v.  Cereal  Food  Co.,  145  Mo.  App.  502. 

FBOSECunNG  THE  PROiTPEKEa— State  V.  Hogg,  126  La.  1053. 

A  Daicagk  Suit.— The  controversy  in  Ross  v.  Horsey,  3  Harr. 
(Del)  60,  was  over  the  right  of  the  defendant  to  injure  a  dam. 

BooTLicKiKa  SuPT.  Anderson. — ^If  Face  v.  Cherry,  117  Va. 
41,  can  be  said  to  suggest  dislike  for  a  cocktail,  the  publication 
of  this  joke  oug^t  to  secure  us  life  membership  in  the  Anti- 
Saloon  Leagna 

SoiCB  Sentry  I— In  Hearell  v.  Illinois  Cent.  R.  Co.  (Ey.)  213 
S.  W.  561,  it  appeared  that  a  sentry  assigned  to  guard  a  trestie 
during  the  war  failed  to  detect  the  approach  of  an  express  train 
and  was  killed  thereby. 

Not  Noist.— In  Deal  v.  Snyder  (Midi.)  168  N.  W.  973,  a 
witness  testified  as  follows:  'It  is  not  a  noisy  car;  does  not 
make  any  more  noise  than  a  Ford." — ^As  to  what  a  real  noisy 
ear  would  be^  in  the  opinion  of  this  witness,  we  cannot  even 
surmise. 

And  the  Defendant  Pbobablt  Cussed  the  Court. — Speaking 
of  Torrent  v.  Damm,  66  Mich.  105,  a  contributor  says:  ''Of 
course  Torrent  prevailed  and  was  not  reversed.  But  it  seems 
like  a  hard  case,  when  we  read  that  Torrent  operated  a  saw  mill 
and  sued  Damm  for  the  value  of  the  work." 

The  Mean  Thing!— In  Merritt  v.  Matchett,  (Mo.)  115  S.  W. 
1066,  a  case  involving  a  dog  fight  (N.  B.  the  title).  Judge  John- 
son unkindly  said:  "At  this  juncture  the  woman  who  owned  the 
defeated  dog  appeared  with  a  gun,  and  shot  at  the  brindle  dog. 
Of  course  die  did  not  hit  him." — Could  His  Honor  have  done 
betterf 


Tabing  'Tbohibtc"  Out  ov  Pbohibition.— Even  if  the  sale 
of  liquor  after  January  16  is  absolutely  prohibited,  we  are  quite 
unconcerned.  We  have  found  a  way  out  of  the  dfflculty.  In 
Scoggins  17.  U.  S.,  255  Fed.  825,  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  holds  it  not  to  be  unlawful  to  take  liquor 
forcibly  from  the  person  of  another— and  we  know  a  number  of 
people  who  have  plenty. 

Leaves  a  Dbt  Taste  in  the  Moxtth.— Bather  bad  taste,  we 
should  say,  for  a  London  law  magazine,  circulating  among 
American  lawyers,  to  print  the  following  item:  *^  the  with- 
drawal of  the  military  regime  in  Paris  and  the  substitution 
therefor  of  the  ordinary  police,  the  hour  for  opening  places' 
where  alcohoUc  drinks  are  sold  is  fixed  at  4  ajc,  and  the  dosing 
time  at  1  A.1C.  Permission  for  extension  may  be  granted  on 
special  occasions  on  cause  being  shown.'' — Only  three  dry  hours 
in  the  Paris  day! 

Cbikinal  Pleading.— Many  of  us  think  that  the  way  pleadings 
are  generally  drawn  is  a  crime,  but  now  comes  Mr.  Justice 
Biddell  of  the  Supreme  Court  of  Ontario  with  a  suggestion 
along  these  lines  which  we  are  sure  will  meet  with  unanimous 
approval  In  the  recent  case  of  Gk>wans  v.  Crooker  Press  Co. 
(not  yet  reported)  he  says:  ''On  the  merits  indeed  (except  as 
to  the  notarial  fees)  there  can  be  no  question — 'hope  springs 
eternal  in  the  human  breast,'  and  nothing  but  a  statute  making 
such  a  course  a  crime  punishable  by  imprisonment  will  prevent 
clients  and  their  solicitors  pleading  a  contemporary  oral  agree- 
ment in  variance  with  the  terms  of  a  note." 

Connubial  London. — The  calendar  for  the  recent  Michaelmas 
Sittings  at  London  of  the  Probate,  Divorce  and  Admiralty  Divi- 
sion of  the  High  Court  of  Justice  contained  250  defended  and 
1769  undefended  divorce  cases'.  Why  so  many  unhappy  mar- 
riages in  London  t  If  we  might  moralize  for  a  moment,  the 
titles  of  many  of  the  cases,  particularly  where  the  name  of  the 
co-respondent  is  given,  furnish  the  answer.  For  instance,  "Bond 
V.  Bond  (otherwise  Hasty),"  needs  no  further  explanation. 
"Dasent  v,  Dasent"  would  seem  to  indicate  constant  nagging; 
"Eyes  V.  Eyes"  implies  watchful  jealousy;  and  "Wish  v.  Wish" 
is  of  course  indicative  of  incompatibility  of  temper.  We  can't 
go  through  the  whole  2000,  but  mention  simply  must  be  made  of 
the  following:  "Madden  v.  Madden  and  Cook;"  "Campbell  v. 
Campbell  and  Scullion;"  "How  v.  How  and  Beer." 

Think  'Em  Over  I— The  page  headings  of  the  Index-Digest  to 
volumes  1-3,  A.L.B.  show  a  number  of  rather  amusing  colloca- 
tions of  titles.  For  example,  the  second  title  in  each  of  the 
following  collocations  seems  to  be  a  perfect  sequitur  of  the  first: 

"Argument— Asisault  and  Battery." 

"Attorney's  Fees — ^Automobile." 

"Courts — Criminal  Ccmtempt." 

'^Eminent  Domain — ^Entj:y." 

'Erroneous  Decision — ^Estoppel" 

"Expenditures— False  Eetum." 

"Gaming — General  Denials." 

"Judges — Judgment." 

"Robbery— Sale." 

"Speed— State  Industrial  Farm." 

The  Influence  of  the  Moon. — ^"Mr.  Justice  Rowlatt's  pro- 
test at  the  Berkshire  Assizes,"  says  the  London  Law  Times,  "that, 
in  dealing  with  the  case  of  a  prisoner  charged  before  him  with 
attempted  murder,  he  in  any  way  countenanced  the  idea  that 
changes  of  the  moon  had  any  influence  in  inducing  insanity, 
or  that  they  affected  even  remotely  the  prisoner's  mental  condi- 
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tion,  carries  us  back  in  thought  to  the  time  when,  as  the  word 
lunmty  itself  indiofldes,  there  was  b^eved  to  be  a  close  eonnee- 
ikm  between  insanity  and  tiM  moon's  ehanges.  It  would  seem 
that  in  some  parts  this  aneient  belief  still  Mngers,  notwitiistan&ig 
the  solemn  pronouncement  by  Lord  Oianoellor  Erskine  in  1806 
in  Ex  parte  Crammer  (12  Yes.  44&)  tiiat  %e  moon  has  no 
influence'  The  margiDail  note  at  p.  450  of  the  report  is  one 
of  the  few  curiosities  that  came  from  the  indefatigable  Yesey's 
pen;  it  runs  thus:  ^In  case  of  lunacy,  the  notion  that  the  moon 
has  an  influence,  erroneous.' " 

''Wilson— Thai?'s  JLll."— In  a  reeent  issue  of  the  Kew  York 
Tribune,  a  eontribntor  to  the  briltiant  column  known  as  'The 
Canning  Tower"  announced  with  great  glee  his  discovery  of  the 
oaae  of  Peace  v.  Wilson,  186  N.  Y.  408,  with  the  added  informa- 
tion that  Wilson  lost  Pshaw  I  This  contributor  didn't  know  the. 
law  reports  How  about  the  case  of  Wilson  v.  Peace,  98  Tex. 
Civ.  App.  234,  a  case  much  more  to  the  point  since  Wilson 
defeated  peace  t  And  while  we  are  on  the  subject,  we  might 
add  that  there  are  plenty  more  Wilson  cases.  Just  to  mention 
a  few,  it  might  be  said  that  the  following  suggest  the  forth- 
coming fight  for  the  Presidential  nomination  in  the  Democratic 
National  Convention  (the  winner  in  each  case  being  indicated 
in  the  parenthesis) :  Wilson  v.  Baker,  64  Cal.  475  (Baker) ; 
Wilson  V,  Daniels,  79  Iowa  132  (Daniels) ;  Wilson  v.  Marshall, 
10  La.  Ann.  327  (Marshall) ;  Wilson  v.  Reed,  3  Johns.  (N.  Y.) 
175  (Reed);  Wilson  v.  House,  10  Bush  (Ky.)  406  (House); 
Wilson  V.  Palmer,  75  N.  Y.  250  (Wilson).  Superstitiously 
speaking,  almost  any  one  could  beat  Wilscm  for  the  nomination, 
but  if  he  should  get  it,  his  fate  at  the  election  might  be  fore- 
shadowed by  the  following:  Wilson  v.  Coolidge,  42  Mich.  112 
(Coolidge);  Wilson  v.  Root,  43  Ind.  486  (Root);  Wilson  v. 
Wood,  34  Me.  123  (Wilson);  Wilson  v.  Knox,  132  Mo.  387 
(Wilson);  Wilson  v.  Johnson,  30  Tex.  499  (Wilson).  As  sug- 
gestive of  past  events,  we  may  cite  Wilson  v.  Irish,  2  Iowa  260, 
with  Wilson  as  the  winner,  and  Wilson  v.  People,  94  HI.  299, 
•nd  Wilson  v.  United  States,  144  U.  S.  24,  in  both  of  which 
eases  Wilson  lost  out.  And  finally,  as  to  whether  a  third  term 
vi  the  proper  stunt,  we  may  say  that  in  Wilson  i;.  Wilson,  154 
Mass.  194,  a  new  trial  was  ordered. 


"The  maxim  'res  ipsa  loquitur' — ^literally  translated  'The  thing 
speaks  for  itself' — ^meana  merely  that  where  an  accident  occurs 
through  some  agency  or  instrumentality  under  the  control  of 
a  defendant,  and  the  plaintiff  is  injured,  in  the  absence  of  ex- 
planation by  defendant,  the  occurrence  itself  furnishes  prima 
facie  evidence  of  want  of  care  on  defendant's  part,  which  caused 
the  accident." — ^Per  Merrill,  J.,  in  Courtney  v.  Gainsborough 
Studios,  174  N.  Y.  Supp.  860. 


"A  word  is  not  a  cr3rstal,  transparent  and  unchanged,  it  is 
the  skin  of  a  living  thought  and  may  vary  greatly  in  color  and 
content  according  to  the  circumstances  and  the  time  in  which 
it  is  used." — ^Per  Mr.  Justice  Holmes  in  Towne  v.  Eisner,  245 
U.  S.  425. 
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Deportation. 

AT  last  the  patience  of  the  patriotic  American  has  been 
rewarded  by  the  sight  of  the  "soviet  ark"  carrying 
back  to  the  land  of  their  nativity  aliens  who  professed  to 
find  our  institutions  so  intolerable  that  they  could  see  no 
cure  other  than  revolution.  May  it  be  the  precursor  of 
a  fleet  which  will  continue  to  sail  till  there  remains  in 
f)ur  land  no  alien  who  is  not  glad  to  accept  the  privileges 
of  American  citizenship  and  render  in  return  the  duties 
of  an  American  citizen.  It  cannot  be  said  too  often  or 
too  clearly  that  in  the  deportation  of  aliens  there  is  noth- 
ing of  punishment  for  crime  or  persecution  for  opinion. 
The  American  people  have  the  same  rights  in  their 
country  that  the  citizen  has  in  his  home ;  they  may  extend 
or  withhold  their  hospitality  at  will.  If  you  find  an  in- 
vited guest  maligning  you  to  your  children  and  inciting 
them  to  defy  your  parental  authority  you  waste  little  time 
before  executing  a  deportation.  Deportation  of  seditious 
aliens  is  not,  of  course,  a  cure  for  all  the  sedition  with 
which  we  are  afflicted,  but  when  we  have  rid  ourselves  of 
meddlesome  outsiders  we  will  have  no  great  difficulty  in 
composing  our  domestic  troubles.  Between  men  who  love 
America  there  will  be  many  and  serious  differences  of 
opinion ;  their  views  will  vary  from  ultra  conservatism  to 
ultra  radicalism.  For  this  situation  our  Constitution  pro- 
vides the  remedy  in  the  decision  of  the  majority  on  a  full 
and  free  discussion  of  opposing  viewpoints.  The  constitu- 
tional formula  will  not  work  until  we  exclude  from  the 
equation  those  who  despise  our  institutions,  and  who  seek 
their  destruction.  The  deportation  of  the  seditious  alien 
will  not  solvB  the  problems  of  social  reconstruction,  but  it 
is  the  logical  and  necessary  first  step  to  that  solution. 


Sedition  Acts  Old  and  New. 

NOT  only  the  lay  press  but  some  people  who  should 
know  better  have  compared  the  sedition  laws  re- 
cently passed  with  the  sedition  law  of  July  14,  1798, 
and  have  sought  to  draw  some  conclusions  applicable  to 
modem  times  from  the  odium  which  that  act  brought 
upon  its  authors.  The  comparison  is  wholly  niisleading. 
The  sedition  act  of  1798  made  it  a  criminal  offense  to 
publish  any  false  matter  against  "either  house  of  the  Con- 
gress of  the  United  States  or  the  president  of  the  United 
States"  with  intent  to  "bring  them  or  either  of  them  into 
contempt  or  disrepute. '^  It  was  on  this  provision  that  all 
the  reported  instances  of  prosecution  under  the  act  were 
based.  Callender  went  to  jail  for  nine  months  for  saying : 
"The  reign  of  Mr.  Adams  has  been  one  continued  tem- 
pest of  malignant  passions.  As  president  he  has  never 
opened  his  lips  or  lifted  his  pen  without  scolding;  the 
great  object  of  his  administration  has  been  to  exasperate 
Uie  rage  of  contending  parties^  to  calnnmifite  and  destroy 
every  man  who  differs  from  his  opinions."  U.  8.  v. 
Callender,  25  Fed.  Cas.  No.  14,709.  Cooper  was  con- 
victed and  imprisoned  for  writing  inter  alia:  "Nor  do  I 
see  any  impropriety  in  making  this  request  of  Mr.  Adams. 
At  that  time  he  had  just  entered  into  office.  He  was 
hardly  in  the  infancy  of  political  mistake.  Even  those 
who  doubted  his  capacity  thought  well  of  his  intentions. 
Nor  were  we  yet  saddled  with  the  expense  of  a  permanent 
navy,  or  threatened,  under  his  auspices,  with  the  existence 
of  a  standing  army.  Our  credit  was  not  yet  reduced 
so  low  as  to  borrow  money  at  eight  per  cent  in  time  of 
peace,  while  the  unnecessary  violence  of  official  expres- 
sions might  justly  have  provoked  a  war."  U.  8.  v. 
Cooper,  26  Fed.  Cas.  No.  14,865.  Matthew  Lyon,  a 
member  of  Congress  from  Vermont,  was  imprisoned  for 
four  months  and  fined  one  thousand  dollars  for  writing, 
in  the  heat  of  a  political  campaign,  a  letter  in  which  he 
said:  "Whenever  I  shall,  on  the  part  of  the  executive, 
see  every  consideration  of  the  public  welfare,  swallowed 
up  in  a  continual  grasp  for  power,  in  an  unbounded  thirst 
for  ridiculous  pomp,  foolish  adulation,  and  selfish  avarice; 
when  I  shall  behold  men  of  real  merit  daily  turned  out 
of  office,  for  no  other  cause  but  independency  of  senti- 
ment; when  I  shall  see  men  of  firmness,  merit,  years, 
abilities,  and  experience,  discarded  in  their  applications 
for  office,  for  fear  they  possess  that  independence,  and 
men  of  meanness  preferred  for  the  ease  with  which  they 
take  up  and  advocate  opinions,  the  consequence  of  which 
they  know  but  little  of — ^when  I  shall  see  the  sacred  name 
of  religion  employed  as  a  state  engine  to  make  mankind 
hate  and  persecute  one  another,  I  shall  not  be  their 
humble  advocate."  Lyon's  Case,  15  Fed.  Cas.  1183.  Just 
how  such  an  act,  thus  enforced  by  an  administration  seek- 
ing re-election  against  the  political  adherents  of  the  rival 
candidate,  can  be  compared  with  a  statute  making  it  an 
offense  to  advocate  the  overthrow  by  violence  of  the  gov- 
ernment of  the  United  States  is  difficult  to  see. 

Punishment  by  Fine. 

THE  various  bills  which  have  been  introduced  in  Con- 
gress for  the  suppression  of  sedition  contain  almost 
uniformly,  so  far  as  the  press  reports  (Jisclose,  a  provision 
that  a  violation  shall  be  punished  by  fine  or  imprisonment 
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It  is  exceedingly  doubtful  whether  puniflhment  by  fine  is 
justifiable  in  any  instance  except  for  trifling  misde- 
meanors where  it  serves  to  give  point  to  a  judicial  rq)ri- 
mand.  The  practice  of  imposing  a  fine  for  food  profi- 
teering and  the  like,  amounting  to  a  license  to  violate  the 
law  in  return  for  a  share  of  tibe  illegal  profits,  has  been 
a  stain  on  the  administration  of  justice.  But  even  this 
pales  into  insignificance  beside  the  idea  of  imposing  a 
fine  for  such  acts  as  are  embraced  by  the  laws  against 
sedition.  The  sedition  with  which  we  are  now  called  on 
to  cope  is  known  to  be  organized  internationally  and  is 
known  to  be  in  possession  of  ample  funds  for  the  purposes 
of  its  propaganda.  If  a  fine  is  imposed,  it  will  promptly 
be  paid  from  the  funds  of  the  I.  W.  W.,  or  of  some 
^'soviet"  or  some  Bussian  ^'Ambassador,''  and  the  culprit 
will  go  free,  with  every  encouragement  to  continue  his 
agitation.  It  may  be  said  that  no  judge  will  impose  a 
mere  fina  If  so,  why  is  the  provision  for  a  fine  inserted  ? 
The  provision  is  a  fair  enough  announcement  to  the  judge 
of  the  legislatinre  belief  that  offenses  under  the  act  may 
in  some  cases  be  punished  adequately  by  a  fine.  It  is 
not  a  question  of  imposing  drastic  penalties.  That  has 
been  tried  often  enough  and  has  proven  a  failure.  But 
the  man  who  would  rejoice  to  see  the  scaffold  and  the 
electric  chair  follow  the  quartering  block  into  oblivion 
may  without  inconsistency  disapprove  of  murder  being 
made  a  misdemeanor.  When  punishment  does  not  main- 
tain a  rational  proportion  to  the  enormity  of  the  offense, 
penal  law  becomes  ridiculous. 


Revoking  Ratification  of  Constitutional  Amendment. 

THE  fact  that  the  governors  of  at  least  three  states  have 
embodied  in  their  messages  a  recommendation  that 
the  ratification  of  the  18th  Amendment  should  be  with- 
drawn, brings  into  prominence  the  fact  that  there  has 
never  been  a  decision  on  the  right  of  a  state  to  revoke 
a  ratification  once  given.  There  have  been  congressional 
declarations  against  the  right,  disregarding  the  with- 
drawal by  New  Jersey  and  Ohio  of  their  ratification  of 
the  14th  Amendment  and  the  withdrawal  by  New  York 
of  its  ratification  of  tie  15th  Amendment.  See  15  U.  S. 
Stat,  at  L.  706;  16  U.  S.  Stat  at  L.  1131.  There  has 
been  a  like  declaration  to  the  effect  that  the  rejection  of 
an  amendment  does  not  preclude  a  subsequent  ratification 
by  the  same  state.  15  U.  S.  Stat,  at  L.  706.  The  dis- 
tinction is  based  on  the  language  of  the  Constitution  that 
an  amendment  shall  take  effect  when  three-fourths  of  the 
states  ratify  it  If  this  is  a  true  construction  it  is  most 
unfortunate,  for  the  unfairness  of  its  result  is  obvious. 
An  amendment  may  be  submitted  to  a  legislature  elected 
without  the  least  regard  to  that  issue  and  with  no  thought 
that  it  will  arise.  That  was  true  in  most  instances  of  the 
legislatures  ratifying  the  18th  Amendment  The  ratifica- 
tion may  meet  with  unanimous  popular  disapproval,  every 
legislator  who  voted  for  it  may  be  retired  at  the  next 
election,  but  the  people  are  helpless  to  undo  what  has  been 
done  contrary  to  their  will.  So  a  ratification  may  be 
defeated  in  several  successive  legislatures,  and  then,  when 
the  issue  has  apparently  lost  its  importance,  a  legislature 
elected  without  regard  to  that  issue  may  ratify  and  again 
the  people  are  helpless.  The  one  safeguard  of  represen- 
tative government  lies  in  the  fact  that  a  misrepresentation 
of  the  will  of  the  people  can  be  corrected  at  the  next  elec- 


tion. But  if  the  legislative  ratification  of  an  amendment 
is  irrevocable,  a  misrepresentation  of  the  people  in  a  mat- 
ter of  vital  importance  is  beyond  cure  unless  they  can  get 
the  people  of  thirty-five  other  states  to  ooH)perate.  On  fiie 
other  hand,  a  strong  argument  may  be  based  on  the  in- 
convenience of  a  system  whereby  a  constitutional  amend- 
ment duly  put  into  effect  would  fall  by  the  change  of  a 
single  stata  There  is  force  in  the  analogy  to  the  law  of 
private  contracts,  whereby  a  man  may  reconsider  any 
number  of  refusals  to  sign  but  is  bound  irrevocably  when 
he  signs.  But  if  such  is  the  law,  its  utter  perversion  of 
popular  government  most  certainly  demands  a  revision  of 
the  entire  method  of  amending  the  Constitution. 

Scope  of  the  Power  to  Amend. 

ANOTHER  question  of  importance  as  to  which  the  18th 
Amendment  should  evoto^  an  authoritative  decision 
is  whether  the  power  to  amend  the  Federal  Constitution 
is  unlimited  or  is  subject  to  an  implied  limitation  to 
amendments  germane  to  the  original  instrument  and  which 
do  not  substantially  alter  the  power  delegated  to  the  fede 
ral  government  by  the  states.  It  is  a  well-known  matter 
of  constitutional  history  that  at  the  formation  of  the 
federal  compact  no  subject  was  more  jealously  scrutinized 
than  the  powers  of  the  central  government,  and  that  re- 
peated compromises  were  necessary  to  secure  the  adhesion 
of  all  the  colonies  to  the  proposed  Constitution.  Certainly 
it  was  not  in  the  contemplation  of  the  framers  that  on 
the  day  after  the  Constitution  was  adopted  three-fourths 
of  the  states  could  put  into  the  Constitution  all  the  pro- 
posals which  were  withdrawn  to  gain  its  acceptance  by 
the  minority.  If  such  a  thing  had  been  su^ested  it  would 
have  defeated  the  entire  project  of  union.  If  the  control 
of  the  liquor  traffic  may,  by  the  action  of  three-fourths 
of  the  states,  be  put  into  the  hands  of  the  federal  govern- 
ment, there  is  no  power  now  possessed  by  the  states  which 
may  not  in  like  manner  be  transferred;  the  right  of  rep- 
resentation in  Congress  may  be  taken  away,  the  office  of 
President  may  be  made  hereditary,  or  the  entire  structure 
of  the  government  otherwise  changed.  Such  a  step  oould 
be  taken  by  a  minority  of  the  people.  The  last  federal 
census  (1910)  shows  a  population  of  ninety-one  millions. 
By  the  same  census  there  are  twelve  states  whose  aggre- 
gate population  is  over  fifty  millions.  Therefore,  by  a 
majority  of  the- other  forty  millions,  or  twenty-one  mil- 
lions, the  entire  structure  of  the  government  noiay  be 
changed  against  the  will  of  scanty  millions  and  there  is 
no  remedy  except  civil  war.  The  idea  that  at  some  future 
time  the  I.  W.  W.  may  be  able  to  dominate  the  legisla- 
tures of  thirty-six  of  lie  smaller  states  is  no  more  pre- 
posterous to-day  than  the  idea  that  the  prohibitionists 
coxdd  do  so  seemed  twenty  years  ago.  There  is  a  great 
deal  of  talk  just  now  about  upholding  the  Constitution. 
On  broad  questions  of  principle,  quite  apart  from  its 
merits  as  a  measure,  the  18  th  Amendment  is  the  most 
serious  attack  that  has  ever  been  made  on  the  Constitu- 
tion. 

Deluding  the  Thirsty. 

Tw  Hides  V.  State,  (Ark.)  216  S.  W.  685,  it  appeared 
A  that  one  Drake  paid  $31  for  four  quart  bottles  rep- 
resented to*  contain  "good  whisky,*'  and  that  when  with 
high  hopes  he  lifted  a  bottle  to  his  lips  he  found  that  it 
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and  its  fellows  contained  notbiiig  but  colored  water.  The 
4Beller,  being  indicted  for  obtaining  money  by  false  pre- 
tenses, contended  that  "because  liquor  is  contraband  and 
without  monetary  value  a  false  representation  concerning 
it  cannot  be  made  the  basis  of  a  prosecution."  The  court 
said :  "The  error  of  this  contention  lies  in  the  assumption 
that  the  essence  of  the  offense  is  the  value  of  the  thing 
misrepresented  not  so.  The  gist  of  the  offense  of  obtain- 
ing money  by  false  pretense  is  fraud  or  deception  per- 
petrated upon  another  to  his  injury."  The  decisions  of 
late  have  contained  little  of  aid  or  comfort  to  the  man 
whose  "clay  with  long  oblivion  is  gone  dry,"  and  hold  out 
little  hope  that  he  may  again  be  filled  with  "the  old 
familiar  juice."  But  if  the  courts  will  do  nothing  to  alle- 
viate the  drouth,  they  have  at  least  declared  that  no  man 
may  with  impunity  profit  by  holding  out  a  delusive  hope 
to  the  sufferer;  that  none  may  for  a  price  hold  to  our 
parched  lips  the  cup  of  Tantalus.  For  this  boon,  wor- 
shipful masters,  we  give  humble  thanka 

Sunday  Laws. 

MB.  Justice  Mintubn  of  the  Supreme  Court  of  New 
Jersey  in  a  recent  address  (see  N.  J.  Law  Jour. 
Nov.  1919,  p.  325)  discusses  the  necessity  of  remodel- 
ing the  Simday  laws,  concluding  that  the  solution  is  to  be 
found  "in  the  self-determination  of  localities,  or  what  is 
called  local  option — a  method  by  which  the  recognized 
American  principle  of  a  majority  rule  may  determine  the 
character  and  quality  of  the  legal  environment  which  it 
inhabits."  Tracing  the  fundamental  changes  of  the  last 
century  in  American  life  he  says:  "In  the  agricultural 
days  men,  women,  and  children  worked  to  satiety  in  the 
fresh  air  of  the  open,  and  longed  for  the  church  and  meet^ 
ing-honse  of  Sunday.  In  these  days  their  descendants 
stifle  in  a  contaminated  atmosphere  within  doors,  and  long 
for  a  glimpse  of  the  fields.  The  boy  in  the  cities,  confined 
in  school  and  house  and  workshop,  longs  for  the  vacant 
lot  or  the  open  river.  The  workman  and  woman  look 
upon  Sunday  as  the  only  day  in  which  they  can  enjoy 
life  and  with  their  families  imbibe  the  fresh  air  of  the 
fields.  In  the  woods,  on  the  rivers,  at  the  seaside,  they 
throng  in  mtdtitudes  seeking  rest  and  relaxation  from  an 
economic  atmosphere  that  denies  them  both."  Two  ob- 
jections, fundamental  as  applied  to  the  laws  of  a  republic, 
he  urges  against  the  existing  Sunday  laws,  first  that  they 
run  so  far  counter  to  the  temper  of  the  times  that  they 
cannot  be  generally  enforced,  and  second  that  such  en- 
forcement as  prevails  is  imequal  and  discriminatory,  sup- 
pressing sternly  the  ball  game  of  the  mechanic  and  the 
^%iovie^'  of  the  tired  factory  girl,  while  leaving  untouched 
the  club  and  the  automobile  of  the  rich  man.  "Years 
at  the  bar  and  my  experience  on  the  bench,"  he  adds, 
^*have  enabled  me  to  perceive  the  inequality  which  results 
from  this  condition,  and  when  the  masses  of  the  people 
recognize  inequality  in  the  application  of  the  law  and 
its  enforcement,  that  decent  respect  for  law  and  its  ad- 
ministrators which  in  the  earlier  days  was  characteristic 
of  American  citiz^iship  becomes  endangered."  Justice 
Mintum  concludes  with  a  thought  which  is  most  timely 
and  worthy  of  serious  consideration.  The  fundamental 
principles  of  religion  are  sorely  needed  to-day,  as  a  cure 
for  the  sullen  spirit  of  discontent  which  pervades  the  land. 
"The  heart  of  America  represented  in  the  grime  and  soil 
of  the  mine,  workshop  and  foundry  is  essentially  religious 


and  beats  in  unison  with  the  prayer  of  the  Nazarene  as 
well  as  with  the  spirit  of  Patrick  Henry."  But  that  heart . 
does  not  beat  in  unison  with  the  self-congratulations  of 
the  Pharisee,  and  cannot  be  touched  by  a  church  which 
seeks  to  substitute  legal  r^ulation  for  sympathetic  under- 
standing. In  this  day  of  growing  class  consciousness  an 
institution  which  tolerates  the  recreations  of  the  rich  and 
sends  clamorous  lobbies  to  suppress  those  of  the  poor  can 
make  no  effective  appeal  to  the  masses.  "In  the  last 
analysis  an  educated  constituency  in  a  church  or  in  a  po- 
litical order  cannot  be  enlightened  or  coerced  by  law.  The 
appeal  to  the  congregations  outside  the  Church  must  be 
made  upon  a  basis  of  Christian  brotherhood  and  charity, 
which  recognizes  the  changes  which  time  and  the  new 
economic  order  have  evolved  in  our  manner  of  living,  and 
the  consequent  demand  for  leisure  and  such  recreation  and 
reasonable  diversion  as  the  new  conditions  present  and 
make  necessary." 

Public  Executions. 

THE  sheriff  of  an  Illinois  county  recently  compelled 
the  presence  of  some  two  hundred  prisoners  at  the 
hanging  of  a  condemned  murderer.  Among  the  many 
protests  evoked  is  one  from  several  members  of  the  New 
York  State  Commission  of  Prisons,  who  said  in  part: 

'It  is  indiscreet,  offends  public  dignity,  and  only  harm  can 
come  by  parsuing  such  Qiectoval  practices.  Two  things  may 
result — lowering  &e  morale  of  the  people,  or  arousing  their  in- 
dignation. His  claim  that  it  tends  to  reform  other  prisoners  is 
absord.  Quite  the  reverse  is  likely  to  follow.  He  should  know 
that  such  barbaric  action  on  his  part  tends  to  incite  the  spirit 
of  mob  violence.  It  is  a  despotic  misuse  of  power  and  cannot 
be  too  strongly  condemned." 

There  are  but  few  students  of  penology  who  will  not  agree 
with  the  sentiments  thus  expressed.  That  public  execu- 
tions operate  to  deter  the  evil-minded  from  crime  was  once 
maintained,  but  the  idea  has  long  since  been  abandoned. 
The  more  enlightened  states  have  carried  the  contrary 
tendency  to  the  point  of  enacting  statutes  limiting  strictly 
the  persons  who  may  be  present  at  an  execution  and  for- 
bidding the  publication  of  its  details.  The  reason  is  of 
course  that  dl  experience  has  been  to  the  effect  that  the 
brutalizing  tendency  of  the  spectacle  far  outweighs  its 
deterrent  tendency.  This  was  strikingly  exemplified  by 
the  fact  that  according  to  the  press  reports  the  Chicago 
hanging  was  accompanied  by  ribald  jeers  from  the  invol- 
untary witnesses.  Frightfulness  as  a  governmental  policy 
has  always  failed,  for  the  simple  reason  that  men  are  in 
the  main  courageous  and  their  normal  reaction  to  a  threat ' 
is  defiance.  If  you  break  that  defiance  by  sheer  force, 
the  next  reaction  is  the  desire  for  revenge.  The  tendency 
of  the  Chicago  experiment  will  be  to  produce,  not  to  pre- 
vent, crime.  These  considerations  force  inevitably  another 
reflection,  that  if  the  execution  of  a  capital  sentence  is  bru- 
talizing and  depraving  in  its  effect  on  spectators,  capital 
punishment  is  itself  a  wrong ;  a  wrong  minimized  but  not 
avoided  by  the  secrecy  with  which  modem  practice  sur- 
rounds it. 

Criminal  Trials  in  Federal  Courts. 

IT  has  long  been  a  matter  of  general  comment  that  the 
federal  criminal  code  shows  no  trace  of  the  tendency 
which  has  eradicated  many  relics  of  ancient  barbarism 
from  the  penal  legislation  of  the  states.  And  in  matters 
of  practice  Congress,  in  making  any  reform,  seems  sedu- 
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louflly  to  confine  its  operation  to  civil  caae&  Thus  for 
more  than  half  a  century  it  has  been  enacted  that  in  civil 
cases  the  competency  of  witnesses  is  to  be  determined  by 
the  laws  of  the  state  wherein  the  federal  court  is  held. 
(See  Eev.  St.  §  868,  enacted  July  2,  1864,  and  amended 
June  29,  1906.)  But  in  criminal  cases  the  competency 
of  a  witness  is  to  be  determined  by  the  law  of  the  state 
as  it  existed  when  the  state  was  admitted  to  the  Union. 
Logan  v.  U.  S.  144  U.  S.  263;  McCoy  v.  U.  8.  247  Fed. 
861.  It  is  difficult  to  understand  why  in  criminal  cases 
every  advance  which  the  state  has  made  since  its  ad- 
mission should  deliberately  be  rejected.  Thus  the  de- 
fendant in  a  criminal  case  in  a  federal  court  has  been  held 
not  to  be  entitled  to  testify  in  his  own  behalf  because  the 
state  law  giving  the  right  was  enacted  after  the  admission 
of  the  state.  U.  J3.  v.  Hafwthome,  1  Dill.  422.  If  the 
court  sits  in  a  state  which  was  admitted  early  in  our  his- 
tory a  witness  may  be  disqualified  to-day  because  of  reli- 
gious belief,  though  a  more  enlightened  age  has  long  cast 
that  disqualification  into  the  rubbish  heap.  Apparently 
only  the  well-known  congressional  tenderness  toward  office 
holders  has  prevented  a  statute  requiring  marshals  en- 
gaged in  serving  criminal  process  to  travel  by  stage  coach. 
This  and  a  thousand  similar  illustrations  which  might  be 
collated  emphasize  the  thought  that  it  is  time  that  the 
entire  regulation  of  procedure,  both  civil  ^nd  criminal,  was 
taken  out  of  the  hands  of  the  legislatures  and  committed 
to  a  rule-making  commission  of  the  bench  and  bar. 

Psycholojj;y  in  Trademark  Cases. 

A  NEW  field  of  usefulness  in  litigation  seems  to  have 
**  been  opened  for  the  experimental  psychologist.  An 
attorney  resisting  the  registration  of  "Chero  Cola"  as  a 
trad»nark  because  of  its  similarity  to  "Coca  Cola"  en- 
gaged the  services  of  an  instructor  in  the  laboratory  of 
applied  psychology  at  Columbia  University,  who  con- 
ducted a  series  of  ejqptoiments  to  ascertain  to  what  extent 
his  subjects  would  confuse  the  two  names,  as  presented  to 
the  eye  and  to  the  ear,  the  result  being  that  the  names 
were  confused  in  a  varying  but  substantial  number  of  in- 
stances. The  examiner  to  whom  the  case  was  referred 
held  the  testimony  of  the  psychologist  to  be  admissible, 
and  affirming  that  decision  on  a  rehearing  said  inter  alia : 
"With  reference  to  the  testimony  filed  by  the  opposer, 
the  testimony  of  Paynter  is  especially  criticised  (see  page 
15)  because  the  persons  whose  acts  are  referred  to  by 
Paynter  were  not  called  as  witnesses.  It  is  noted,  how- 
ever, that  the  applicant  failed  either  to  identify  or  call  as 
witn^ses  the  persons  referred  to  by  the  dealers  who  tes- 
tified in  its  behalf.  This  circumstance,  however,  does  not 
make  incompetent  the  testimony  of  either  these  dealers 
or  the  testimony  of  Paynter  as  to  the  acts  of  others  (see 
page  15  of  brief.)  .  .  .  The  circumstance  that  the  test 
is  ex  parte  in  nature  goes  to  the  question  of  the  weight 
of  the  evidence  and  not  to  its  competency  (Greenleaf  on 
Evidence,  16th  edition,  par.  162,  p.  (3),  page  276). 
As  previously  pointed  out  (see  page  10  of  the  decision  of 
March  24,  1919),  this  is  an  adverse  factor,  but  its  sig- 
nificance here  seems  to  the  examiner  to  be  small  because 
(1)  of  the  ease  with  which  similar  experiments  could  be 
made  by  the  applicant  for  the  purpose  of  rebuttal,  and 
because  (2)  of  the  possibility  of  disclosing  by  cross-ex- 
amination of  the  witness  Paynter  circumstances  tending 


to  lessen  the  evidential  significance  of  these  aets  and  which 
may  have  been  incident  to  such  ex  parte  presentation.  In 
the  mind  of  the  examiner  th^e  is  no  doubt  whatever  that^ 
other  things  being  equal,  the  act  of  any  such  persons,  re- 
ferred to  in  the  Paynter  testimony,  possesses  an  intrinsic 
evidential  value  far  in  excess  of  any  assertion  made  by  the 
same  person,  to  the  effect  that  he  either  would  or  would 
not  be  likely  to  be  confused  by  the  marks  under  the  con- 
dition of  the  test.  The  substitution  of  acts  for  assertions 
in  the  nature  of  conjecture  is  the  first  step  toward  cer- 
tainty." See  XVIII  Mich.  L.  Eev.  p.  75,  where  the 
report  of  the  psychologist  is  set  forth  at  length.  In 
infringement  cases  the  proof  as  to  the  actual  misleading 
of  purchasers  is  usually  conflicting  and  inconclusive. 
When,  as  in  the  "Chero  Cola"  case,  the  question  arises  on 
an  application  to  roister  a  new  trademark,  little  or  no 
evidence  of  that  character  is  availabla  Accordingly,  the 
case  is.usually  decided  in  the  speculation  of  the  judge  or 
examiner  as  to  the  possibility  of  deception.  It  is  mani- 
festly impossible  for  any  man  to  estimate  truly  the  work- 
ings of  an  intelligence  either  inferior  or  superior  to  his 
own.  If  the  judge  uses  his  own  power  of  discernment 
as  a  standard,  it  is  impossible  for  him,  aft^  having  his 
mind  charged  by  the  axgument  with  a  minute  kaowledge 
of  differences  and  resemblances,  to  put  himself  in  the  posi- 
tion of  the  casual  buyer.  In  this  connection  it  is  of  in- 
terest to  note  that  the  report  heretofore  referred  to  also 
covers  experiments  with  some  nine  alleged  infringements 
taken  from  reported  cases  with  results  varying  widely 
from  those  arrived  at  by  the  courts.  For  exampfe  "Kalo- 
dont"  was  in  one  experiment  confuaed  with  ^^Sozodont'^ 
in  forty-^ight  per  caiil  of  the  trials,  while  in  the  same  test 
"Gold  Drop"  was  confused  with  "Gold  Dust"  in  but 
twentynsix  per  cent  of  the  trials,  though  ^Kalodont"  has 
been  held  not  to  infringe,  while  ^^Gold  Drop'*  has  beai 
held  to  be  an  infringement.  It  is  of  course  clear  enough 
that  no  laboratory  experiment  can  duplicate  exactly  the 
psychological  conditions  of  actual  trade,  but  such  experi- 
ments seem  to  rise  to  a  much  higher  level  of  proof  than 
mere  judicial  surmise. 

ShorUr  Opinions. 

HAT  the  recommendation  of  the  committee  on  Law 
Keporting  of  the  American  Bar  Association  in  favor 
of  shorter  opinions  is  still  bearing  fruit  is  shown  in  the 
case  of  Lemmery  v.  Farmers,  etc.  Batik,  247  Fed.  667, 
wherein  it  was  said :  "It  is  due  to  counsel,  litigants,  and 
this  court  to  here  add  that  the  many  cases,  English  and 
American,  bearing  on  the  double  proof  of  claims  in  bank- 
ruptcy, which  were  cited  and  discussed  at  the  hearing, 
have  all  had  due  consideration  in  the  preparation  of  this 
opinion.  Such  consideration  opens  two  courses:  One,  the 
tempting  field  of  judicial  discussion,  covering  pages  and 
involving  long  lists  of  cases,  copious  extracts  of  what  is 
now  in  fiie  reports,  and  restatements  of  what  has  already 
been  said  or  decided.  The  other  course  is  to  condense  in 
a  few  lines  a  syllabus  of  these  authorities.  This  latter 
course  we  have  followed  in  saying  that  these  eases  event- 
ually crystallized  in  the  American  courts  holding  that, 
where  there  was  a  double  contract  obligation  in  a  security, 
there  could  be  a  corresponding  double  proof.  We  may 
add  that,  in  abstaining  from  a  protracted  discussion  of 
cases  and  confining  ourselves  to  a  statement  of  our  dedue- 
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tions  from  them,  we  respond  to  that  insistent  and  increas- 
ing defmand  that,  in  view  of  the  startling  growth  of 
judicial  reports  in  these  latter  days,  courts  ^ould  rigidly 
limit  their  opinions  to  those  matters  of  fact  and  law  which 
are  absolutely  necessary  to  a  decision  of  the  case  in  hand." 
In  this  connection,  it  may  be  noted  that  the  volume  from 
which  the  foregoing  was  extracted  contains  218  cases  in 
1000  pages,  or  about  4^^  pages  of  opinion  per  case.  Esti- 
mating roughly  the  opinions  average  about  two  thousand 
words  each.  By  a  calculation  Inade  a  few  years  ago  the 
opinicms  of  the  federal  supreme  court  averaged  about 
2300  words.  And  taking  into  consideration  the  number 
of  cases  in  a  volume  of  the  Federal  Reporter  which  are 
decided  by  the  District  Court  in  a  few  words,  it  would 
seem  that  the  Circuit  Court  of  Appeals  is  still  unduly 
loquacious. 


JUSTICE  AND  THE  POOR. 


The  recent  Bulletin  of  the  Carn^e  Foundation  for 
the  Advancement  of  Teaching,  on  "Justice  and  the  Poor," 
has  been  given  in  some  quarters  an  interpretation  which 
its  contents  does  not  justify  and  which  its  author  did  not 
intend.  Mr.  Taft  quotes  (in  N.  Y.  Tirfies,  Jan.  4,  1920) 
a  letter  from  Chief  Magistrate  McAdoo  of  New  York 
city,  saying  inter  alia: 

"Radical  publications  and  speakers  have  Riven  it  a  wide  eiren- 
lation.  They  emphomse  iheit  point  of  visw  that  there  la  no 
jnstiee  for  the  poor  in  New  York  eity.'' 

To  any  fair-minded  man  the  exhaustive  review  presented 
by  the  Bulletin  is  a  record  of  honest  and  high-minded 
effort  toward  equal  justice;  an  effort  which  has  achieved 
a  considerable  success  and  is  pressing  earnestly  to  a  more 
complete  success.  The  author,  Mr.  Reginald  Heber  Smith 
of  the  Boston  bar,  says  at  the  outset:  "The  body  of  the 
substantive  law,  as  a  whole,  is  remarkably  free  from  any 
taint  of  partiality.  It  is  democratic  to  the  core.  Ite 
rights  are  conferred  and  its  liabilities  imposed  without 
respect  of  persons.  While,  in  this  age  of  transition,  it 
is  confronted  with  tremendous  problems  as  yet  unsolved, 
while  it  is  slow  to  employ  the  more  liberal  premises  de- 
manded by  a  new  era,  it  deserves  to  be  recognized  as  a 
remarkably  satisfactory  human  achievement." 

Some  minor  inequalities  in  the  substantive  law  he 
points  out.  He  says  truly  that  "much  of  our  landlord  and 
tenant  law  is  still  feudal  in  its  conceptions."  The  fellow 
servant  rule  and  the  doctrine  of  assumption  of  risk  come 
in  for  deserved  criticism,  but  it  is  added  that  "happily 
this  stigma  no  longer  attaches  because  in  the  last  seven 
years  workmen's  compensation  statutes  which  supplant  the 
outworn  doctrines  of  liability  with  the  principle  of  in- 
surance have  been  enacted  in  nearly  every  jurisdiction." 
So,  he  concludes,  "the  existing  denial  of  justice  to  the 
poor  is  not  attributable  to  any  injustice  in  the  heart  of 
the  law  itself." 

Where  the  Fault  Lies. 

On  the  other  hand,  Mr.  Smith  asserts,  and  few  lawyers 
will  deny,  that  in  the  administration  of  the  law  the  poor 
do  stand    at   a   disadvantage  which   in   some   instances 


amounts  to  a  denial  of  justice.  But  with  the  assertion  he 
couples  this  statement:  "The  presait  inequalities  and 
defects  in  the  administration  of  justice  are  not  the  result 
of  any  deliberate  intention.  No  dominating  group  or  class 
has  consciously  set  out  to  foreclose  the  rights  of  the  poor. 
The  procedural  laws  have  been  passed  by  the  legislatures 
in  good  faith.  The  courts  have  interpreted  and  applied 
the  adjective  law  without  bias  or  favor.  Corruption  has 
played  no  part." 

The  disadvantages  of  the  poor  man  in  court  result  from 
three  things:  (a)  the  possibility  of  long  delay,  bearing 
of  course  more  heavily  on  the  poor  than  on  the  rich;  (&) 
the  necessity  of  paying  court  fees  and  costs;  (c)  the 
necessity  of  employing  counsel,  coupled  with  the  fact 
that  an  advantage  may  be  secured  by  wealth  in  employ- 
ing more  distinguished  and  experienced  counsel.  '  The 
two  first  mentioned  are  of  minor  importance  and  the 
means  of  correcting  them  comparatively  simple.  Of 
delay  it  is  said:  "The  outlook  for  a  speedy  reformation 
is  promising.  Already  great  strides  have  been  taken.  On 
this  score  the  public  conscience  is  aroused.  The  elimina- 
tion of  intermediate  appeals  permitting  two  trials  on  the 
facts  has  accompanied  the  creation  of  modern  municipal 
courts  and  has  done  away  with  one  of  the  most  flagrant 
abuses.  The  municipal  courts,  despite  their  vast  number 
of  cases,  are  keeping  abreast  of  their  dockets.  The  intelli- 
gent propaganda  of  the  American  Judicature  Society  is 
clearly  pointing  to  the  methods  whereby  judicial  adminis- 
tration can  be  lifted  out  of  the  muddle  into  which  it  has 
fallen,  and  there  is  an  increasing  disposition  on  the  part 
of  the  courts,  the  bar,  and  the  legislatures  to  make  the 
needed  changes.  With  the  passing  of  delay  one  great 
cause  of  denial  of  justice  to  the  poor  will  be  at  an  end." 

So  as  to  costs,  they,  like  delay,  present  in  the  main 
no  fundamental  or  inherent  difficulty.  "A  reduction  of 
costs  and  provision  for  in  forma  pauperis  proceedings 
can  easily  be  effected.  It  is  a  question  of  the  will  to 
do  it." 

But  with  respect  to  the  services  of  counsel,  the  situa- 
tion is  much  more  complex.  Mr.  Smith  is  probably  con- 
servative in  stating  that  single  persons  earning  less  than 
$500  yearly  and  married  persons  with  families  earning 
less  than  $800  per  year  are  never  in  a  position  to  pay 
any  substantial  sum  for  attorney's  services.  From  this 
basis  he  estimates  that  there  are  in  the  United  States 
over  35,000,000  persons,  men,  women  and  children,  whose 
financial  condition  is  such  that  they  cannot  secure  for 
themselves  the  legal  services  without  which  the  machinery 
of  justice  is  unworkable.  The  figures  may  be  scaled  down 
very  materially  and  yet  leave  a  very  serious  situation. 
That  there  should  be  a  substantial  class  of  persons  who 
are  debarred  from  the  knowledge  of  their  legal  rights  or 
the  power  to  enforce  them  should  be  intolerable.  The 
services  of  the  lawyer  are  so  essential  to  the  enforcement 
of  any  right  that  the  inability  to  secure  those  services 
amounts  to  a  denial  of  justice  as  flagrant  as  though  the 
legislature  should  enact  that  no  man  with  less  than  a 
stated  income  should  be  heard  in  the  courts.  To  borrow 
a  homely  figure  of  speech  from  the  author  of  the  Bulletin, 
the  administration  of  justice  may  be  likened  to  an  auto- 
mobile, in  which  the  law  represents  the  engine,  the  judge 
the  control,  and  the  attorney  the  gasoline.  To  give  to  two 
men  exactly  the  same  type  of  car  and  supply  one  with 
gasoline  and  the  other  with  none  and  then  to  expect  a 
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fair  race  is  obviously  preposterous.  So  long  as  the  attor- 
ney is  made  necessary  by  the  form  of  the  machinery, 
equality  can  be  had  only  if  the  attorney's  services  are 
available  to  every  one. 

The  Remedies. 

Recognizing  that  the  expense  of  procuring  counsel  is 
the  one  fundamental  factor  in  the  problem  of  securing 
justice  for  the  poor,  the  major  portion  of  the  Bulletin 
is  devoted  to  a  discussion  of  the  various  agencies  which 
have  been  created  in  recent  years.  These  may  be  divided 
into  two  classes — those  which  seek  to  dispense  with  the 
aid  of  counsel  and  those  which  seek  to  provide  counsel 
at  the  public  expense.  Among  the  agencies  of  the  former 
class  may  be  named  small  claims  courts,  conciliation 
courts,  arbitration,  domestic  relations  courts  and  admin- 
istrative tribunals  and  officers.  These  the  Bulletin  ex- 
amines seriatim,  discussing  the  several  types  and  charac- 
teristics developed  in  different  municipalities.  One  point 
of  importance  is  emphasized  in  this  connection,  that  small 
claims  courts  presided  over  by  laymen  are  not  satisfactory. 
As  to  the  courts  of  this  class  it  is  said:  ^^Any  reputable 
layman  may  be  the  judge,  and  his  duty  is  declared  to  be 
to  give  his  decision  not  according  to  the  law  but  accord- 
ing *to  the  very  right  of  the  cause.'  This  means  justice 
according  to  individual  conscience  after  the  manner  of 
an  Eastern  Cadi.  One  may  doubt  whether  in  the  long 
nm  this  plan  can  succeed  when  like  plans  throughout 
our  legal  history  have  always  ended  in  failure."  So  in 
connection  with  administrative  tribunals,  the  most  con- 
spicuous of  which  are  the  workmen's  compensation  com- 
missions, high  tribute  is  paid  to  their  efficiency,  but  one 
danger  is  discerned.  Under  the  industrial  accident  com- 
missions the  lawyer's  services  are  not  entirely  eliminated 
nor  are  they  supplied.  As  time  goes  on,  this  gap  will 
steadily  increase.  The  burden  of  work  will  force  the  com- 
missioners more  and  more  back  on  their  judicial  function 
to  the  exclusion  of  their  work  in  behalf  of  employees. 
As  the  law  becomes  defined  in  a  thousand  cases,  prece- 
dents and  rules  grow  up -which  require  that  each  side  be 
represented  if  the  trial  is  to  be  fair.  Under  the  older  com- 
pensation acts  this  is  already  felt.  Commissioners  are 
reversing  their  attitude  and  are  preferring  to  have  em- 
ployees represented  by  counsel.  With  regard  to  the  dif- 
ficulty of  the  expense  of  counsel,  the  net  result  of  the 
administrative  plan  will  probably  be  to  provide  machinery 
for  automatically  adjusting  many  cases,  and  for  concili- 
ating a  few  more,  but  as  to  cases  requiring  hearing  or 
trial,  the  attorney  will  be  increasingly  necessary. 

Legal  Aid  Societies. 

While  the  various  informal  courts  are  proving  them- 
selves able  to  deal  adequately  with  the  wage  claims,  rental 
questions  and  the  like  which  form  the  bulk  of  the  l^al 
concerns  of  the  poor,  it  is  clear  that  there  is  a  field  which 
cannot  thus  be  covered.  The  opportunity  to  obtain  advice 
as  to  legal  rights  is  an  absolute  essential  of  justice.  W^ith- 
out  it,  a  right  to  litigate  is  as  futile  as  the  ancient  privi- 
lege of  an  accused  person  to  have  counsel  to  argue  on  a 
question  of  law  provided  he  had  first  contrived  to  dis- 
cover and  point  out  the  point  to  be  argued.  Accordingly 
provision  is  being  made  to  an  increasing  degree  to  fur- 
nish counsel  at  the  public  cost.     The  problem  of  securing 


legal  assistance  to  persons  accused  of  crime  is  a  distinct 
subject  matter,  and  will  be  discussed  in  a  future  issue  of 
Law  Notes.  With  respect  to  civil  cases,  the  l^al  aid 
society  seems  to  be  the  solution  of  the  problem,  and  the 
work  of  the  future  lies  in  the  development  of  this  agency. 
This  development  has  already  proceeded  to  some  consider- 
able extent,  there  being  in  1916  forty-one  such  societies 
in  the  United  States,  and  it  is  said  that  these,  "as  their 
contribution  toward  making  more  equal  the  position  of 
the  poor  before  the  law,  have  provided  attorneys  to 
1,133,700  persons,  have  collected  for  their  clients  sums 
aggregating  $3,590,681,  and  to  accomplish  this  work  they 
have  expended  $1,573,733."  Of  their  personnel  it  is  said : 
"The  l^al  aid  organizations  of  the  United  States  are 
to-day  providing  a  corps  of  one  hundred  and  seventy-five 
attorneys,  all  members  of  the  bar  and  admitted  to  practice 
in  all  courts.  Of  these,  sixty-two  devote  their  entire  time 
to  the  work  and  one  himdred  and  thirteen  are  employed 
for  part  of  their  time,  which  ranges  from  one-third  to 
one-half  of  the  working  day.  These  attorneys  are  assisted 
by  sixty-three  clerks  and  stenographers  on  full  time,-  six 
on  part  time,  and  by  thirty-three  investigators  and  social 
workers  who  spend  their  entire  time  in  legal  aid  service. 
This  force  of  two  hundred  and  sixty-seven  persons,  espe- 
cially trained  in  legal  aid  work,  constitutes  a  mighty  force 
for  making  the  position  of  the  poor  more  equal  before  the 
law.  In  addition  to  these  paid  staffs,  there  is  a  much 
larger  number  of  volunteer  attorneys  and  workers  who 
give  a  measure  of  their  time  which  in  the  aggregate  forms 
no  inconsiderable  item."  .  The  extent  to  which  the  work 
has  spread  over  the  field  to  be  covered  is  shown  by  the 
following  table,  in  which,  it  is  to  be  noted,  each  lower 
group  includes  the  higher  group. 


Total  Cities 

of  this  Class 

in  the  United 

States 

Legal  Aid  Work 

aass 

None 

Very 
Little 

Definitely 

1.  Cities  over  350,000. .  . 

2.  Cities  over  300,000. . . 

3.  Cities  over  200,000... 

4.  Cities  over  150,000... 

5.  Cities  over  100,000. . . 

18 
21 
33 
41 
71 

0 
0 
3 
6 
27 

0 
2 
4 
6 
10 

18 
19 
26 
29 
34 

The  obstacle  to  the  complete  success  of  l^al  aid  work 
is,  as  might  be  expected,  a  pecuniary  one.  "The  greatest 
weakness  of  organized  legal  aid  work,  the  one  great  factor 
which  constantly  bars  its  path,  and  which  may  ultimately 
prove  its  undoing,  is  its  lack  of  funds.  The  reason  that 
the  existing  organizations  have  not  more  completely  an- 
swered the  demand  of  the  poor  for  legal  assistance  is  that 
they  are  grossly  under-financed."  Particularizing  some- 
what, it  is  said  for  example  that  the  Chicago  society  in 
1914  was  answering  64%  of  the  total  need  for  its  service 
but  in  1916  was  able  to  meet  but  46%  of  that  need.  The 
financial  support  did  not  materialize,  and  it  was  forced 
to  make  drastic  retrenchments.  "It  is  now  able  to  keep 
its  office  open  for  clients  only  two  hours  a  day,  thereby 
mechanically  reducing  the  number  of  applications,  and 
it  is  forced  to  entrust  much  of  its  work  to  volunteers." 

Most  of  the  Legal  Aid  Societies  now  in  existence  are 
voluntary  in  character  and  are  supported  by  private  de- 
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iiation&  Here  is  presented  a  difficult  and  important  ques- 
tion which  must  be  solved  in  determining  the  future  of 
these  agencies — ^whether  they  shall  be  established  as  public 
agencies  or  shall  continue  as  private  organizations.  Mr. 
Smith  says  that  "theoretically,  the  argument  for  public 
legal  aid  is  irrefutable."  Justice  is  not  a  matter  of 
charity  but  of  right.  The  same  reasons  which  induce  the 
state  to  provide  the  court  house,  judge,  clerk  and  bailiffs, 
dictate  lie  furnishing  of  the  legal  aid  without  which  the 
others  are  useless.  Justice  is  not  merchandise;  it  cannot 
be  granted  or  withheld  according  to  the  purchasing  power 
of  the  applicant.  It  is  the  affirmative  duty  of  the  state,  at 
public  expense,  to  do  all  that  is  needful  to  secure  justice 
to  every  one.  In  the  main  this  is  perfectly  recognized. 
The  state  does  afford  all  that  is  necessary  with  the  excep- 
tion of  the  attorney.  As  this  omission  is  fatal  in  certain 
cases,  the  argument  concludes  that  the  state  must  admin- 
ister its  justice  better  by  supplying  the  attorney  in  such 
cases. 

But  passing  from  the  theoretical  to  the  actual,  the  Bul- 
letin finds  that  existing  political  conditions  create  a  seri- 
ous obstacle  to  the  appareiitly  logical  course.  "It  is  a 
commonplace  that  many  American  municipalities  possess 
improper  and  inefficient  governments  in  which  politics 
play  an  undue  part.  It  is  always  a  question  whether  it 
is  safe  to  entrust  an  essential  service,  such  as  legal  aid, 
to  such  a  government.  The  privately  incorporated  so- 
cieties in  the  larger  eastern  cities  have  frankly  been  afraid 
to  surrender  any  part  of  their  autonomy  to  political  con- 
troL"  Particularizing,  several  instances  are  given  of 
efficient  municipal  aid  bureaus  which  have  been  destroyed 
or  rendered  ineffectual  by  an  administration  which  sought 
to  use  them  for  petty  political  purposes,  and  it  is  said  that 
"the  only  conclusions  that  can  be  drawn  as  to  the  respec- 
tive merits  of  public  and  private  legal  aid  organizations 
are  local  rather  than  general  in  application.  Where  local 
political  conditions  permit,  there  is  eveiry  reason  for  organ- 
izing l^al  aid  work  as  a  public  affair  under  public  con- 
troL  On  the  other  hand,  in  cities  where  private  legal 
aid  organizations  are  well  established,  there  is  every  rea- 
son for  them  to  remain  as  they  are." 

Without  attempting  to  combat  the  views  of  Mr.  Smith 
as  to  existing  political  conditions,  it  is  submitted  that 
those  conditions  are  not  sufficient  to  rebut  the  argument  in 
favor  of  public  control.  The  same  political  considerations 
apply  with  equal  force  to  the  other  agencies  of  justice 
wludi  are  now  publicly  controlled.  It  has  not  always  been 
possible  to  keep  the  judiciary  free  from  political  influ- 
ences, particularly  in  minor  courts,  but  that  condition  is 
now  so  well  in  hand  that  no  substantial  cause  for  com- 
plaint exists.  Attorneys  for  the  several  municipalities 
are  in  the  main  as  faithful  and  efficient  as  those  privately 
employed.  There  is  not  a  department  of  municipal  gov- 
ernment in  which  abuses  have  not  existed,  yet  no  one 
thinks  of  substituting  a  volunteer  municipal  government 
supported  by  private  subscription.  There  is  reason  to 
believe  that  in  this  particular  the  author  of  the  Bulletin 
has  generalized  too  hastily  from  a  few  instances,  forget- 
ting that  by  the  same  process  every  public  institution 
could  be  condemned. 

The  Work  of  a  Minority. 

But  while  the  profession  may  find  much  cause  for  con- 
gratulation in  the  fact  that  by  its  efforts   institutions 


which  are  theoretically  sufficient  to  insure  the  right  of 
every  man  to  justice  have  been  devised,  and  have  to  a  very 
considerable  extent  been  put  into  practical  operation,  sat- 
isfaction over  the  achievement  must  be  very  considerably 
tempered  by  the  reflection  that^  this  has  be^  the  work  of 
a  very  small  minority.  "It  is  due  to  the  zeal  and  enthu- 
siasm of  small  and  isolated  groups  of  judges,  lawyers,  and 
laymen,  working  independently  in  different  places,  that 
the  path  of  reform  has  been  blazed."  So,  summarizing 
the  financial  support  given  to  voluntary  Legal  Aid  So- 
cieties in  six  large  cities,  it  is  pointed  out  that  an  average 
of  32%  in  amount  of  the  contributions  were  received  from 
lawyers,  the  figures  varying  from  58%  in  Boston  to  10% 
in  Philadelphia.  In  the  same  cities  the  numlber  of  law- 
•yers  contributing  was  less  than  8%  of  the  local  bar,  vary- 
ing from  23%  in  Newark  to  1.9%  in  Chicago. 

Looking  at  the  large  amount  of  constructive  work  which 
remains  to  be  done  before  it  can  be  said  that  our  laws 
afford  full  and  equal  justice  to  all  men,  and  at  the  com- 
paratively small  proportion  of  lawyers  who  have  given 
efficient  aid  in  that  work,  it  cannot  be  denied  that  the  bar 
has  fallen  far  short  of  the  full  measure  of  its  duty.  As 
is  said  by  Elihu  Root  in  a  foreword  to  the  Bulletin  under 
discussion:  "I  think  the  true  criticism  which  we  should 
make  upon  our  own  conduct  is  that  we  have  been  so  busy 
about  our  individual  affairs  that  we  have  been  slow  to 
appreciate  the  changes  of  conditions  which  to  so  great 
an  extent  have  put  justice  beyond  the  reach  of  the  poor. 
But  we  cannot  confine  ourselves  to  that  criticism  much 
longer;  it  is  time  to  set  our  own  house  in  order.  And 
as  we  do  so  we  should  recognize  with  gratitude  the  noble 
and  unselfish  men  and  women  whom  this  book  shows  to 
have  been  devoting  themselves  to  the  task  which  most  of 
us  have  been  neglecting." 

In  this  particular  the  l^al  profession  has  fallen  far 
short  of  the  achievements  of  the  medical.  To-day  any 
man,  woman  or  child  in  the  United  States  can  obtain 
needed  medical  attention,  either  from  public  institutions 
or  from  the  gratuitous  rendering  of  professional  services. 
Until  the  opportunity  to  obtain  justice  can  be  asserted  as 
unequivocally,  the  bar  cannot  escape  just  reproach.  It 
is  doubtless  true  that  the  superior  achievement  of  the 
medical  profession  is  due  not  to  greater  public  spirit  or 
better  organization  among  its  members,  but  to  the  pecu- 
liarly urgent  appeal  which  sickness  or  injury  makes  to 
the  sympathies  of  all.  But  it  is  no  particular  compliment 
to  our  mental  and  spiritual  stature  to  say  that  we  are  more 
sharply  conscious  of  a  physical  wrong  than  we  are  of  a 
moral  wrong.  As  Chief  Justice  Marshall  said  (10  Am. 
Statesmen  Series,  p.  249) :  "The  judicial  department 
comes  home  in  its  effects  to  every  man's  fireside.  It 
passes  on  his  property,  his  reputation,  his  life,  his  all." 

At  the  present  time,  when  Americanism  is  the  para- 
mount issue  of  the  hour,  when  a  thousand  agencies  are 
appealing  to  the  poor  and  ignorant  to  resort  to  measures 
of  lawless  force,  it  is  of  peculiar  importance  that  no  man 
shall  have  the  right  to  say  that  in  no  other  way  can  he 
secure  justice.  The  immigrant  comes  to  our  shores  from 
a  land  where  oppression  and  injustice  have  been  his 
hereditary  lot.  He  comes  ofttimes  with  a  childlike  faith 
that  in  the  "land  of  the  free"  he  will  receive  justice  and 
fair  play.  When  he  finds  his  hopes  disappointed  he  has 
not  the  capacity  to  reason  as  to  causes ;  he  can  only  nurse 
the  bitter  sense  of  disallusionment  which  makes  him  an 
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easy  victim  of  the  forces  of  sedition  and  disorder.  Taking 
a  single  instance,  set  out  in  the  Bulletin  and  verified  hy 
narration  in  a  speech  of  Mr.  Roosevelt.  "One  afternoon, 
Arthur  V.  Briesen,  President  of  the  New  York  Legal  Aid 
Society,  took  Theodore  Roosevelt,  then  Police  Commis- 
sioner of  New  York,  to  the  Society's  office  to  see  what 
went  on.  They  sat  at  the  interviewing  desk.  A  glazier 
came  in  and  related  that  he  had  set  tv\'enty-two  panes  of 
glass  in  a  bam  and  that  the  owner  of  the  barn  had  refused 
to  pay  him  $6.60,  the  agreed  price.  He  had  been  out  of 
work  and  needed  this  money  to  buy  bread  and  milk  for 
his  family's  supper.  On  his  way  home  from  the  West 
Side,  where  he  had  worked,  to  the  East  Side,  where  he 
lived,  he  crossed  Fifth  Avenue  at  Forty-fourth  Street,  and 
passed  the  luxurious  restaurants  on  either  comer.  His* 
own  children  went  to  bed  supperless.  The  next  morning 
he  sought  out  a  lawyer,  who  told  him  that  to  bring  suit 
the  costs  and  the  fee  would  be  ten  dollars.  This  he  could 
not  pey.  From  there  be  wait  to  the  Municipal  Court, 
origindly  known  as  'The  Poor  Man's  Court,'  where  he 
saw  a  judge,  who  was  obliged  to  explain  that  he  had 
neither  the  time,  nor  the  money,  nor  the  right  to  under- 
take the  necessary  proceedings;  that  as  the  man  had  no 
money,  he  could  not  prosecute  the  case;  and  that,  inas- 
much as  the  expenses  would  exceed  the  amount  in  dis- 
pute, he  had  better  drop  it.  As  the  man  told  his  story, 
sitting  in  the  office  of  the  L^al  Aid  Society,  he  was  an 
incipient  anarchist." 

The  emergency  is  imperative  and  it  needs  but  to  be 
understood  to  meet  with  a  ready  response  from  a  profes- 
sion which  has  never  failed  to  meet  any  demand  on  its 
patriotic  energies. 

W.  A.  S. 


IS  THERE  AN  EIGHTEENTH  AMENDMENT? 
By  JuanK  DuPratt  White/  in  the  CorneU  Law  Quarterly, 

Thb  statement >  whieh  bas  been  promulgated'  as  the  Eigh- 
teenth Amendment  has  been  widely  disenssed  in  the  press  and 
periodicals.  Its  legal  ineeption  has  been  challenged  because  the 
proposing  resolution  was  not  adopted  by  two-thirds  of  all  the 
members  elected  to  both  houses  of  the  Congress,  although  by 
two-thirds  of  those  present;  the  impossibility  of  the  enfonsament 
of  its  provisioDS  and  the  illegality  of  concurrent  legislation  by 
the  Congress  and  state  l^fislatares  have  been  considered;  it  has 
been  prooouneed  eoonomieally  unwise,  commercially  uDsound, 
subversive  of  liberty^  of  good  government,  of  the  principle  of 
local  self-government  (which  is  nearest  to  the  point  involved), 
and  of  the  theory  that  the  constitution  should  be  limited  to  the 
fundamental  principles  of  government,  and  as  violative  of  all 

>  Of  White  *  Case,  New  York  City  bar. 

*  "Seo.  1.  After  one  year  from  the  ratiileatioii  «f  thla  article,  the  manii- 
factwe,  sale,  er  tranaportaiion  of  Intozicattng  liquori  within,  the  iaiport«tioii 
thereof  into,  •r  the  exportation  thereof  from,  the  United  States  and  all  territory 
subject  to  the  Jurisdiction  thereof  for  beverage  purposes  is  hereby  prohibited." 

"Sm.  S.  The  ODngnas  and  the  aereral  Stalsa  shfell  have  oonenrrent  power 
to  enforca  Ihia  article  bf  appropriate  legislation." 

"Sec.  8.  This  article  shall  be  inoperatlTe  unleea  it  shall  have  been  ratified 
as  an  amendment  to  the  Oonstitntion  by  the  legialatUM  of  the  several  States, 
as  provided  in  the  Constttatioa,  within  seven  y^vn  fram  tha  date  of  the  snb- 
mission  hereof  to  the  Statas  by  the  Congress." 

"By  the  Hon.  Frank  L.  Potk,  acting  Seoratary  of  State,  on  January  29, 
1919.    2r0w  Tofk  Thn$9,  January  80.  1910. 


settled  principles  of  property;  and  the  sufficiency  of  its  ratifica* 
tion  by  the  legislatures  of  those  states  which  have  constitutional 
referendum  provisions  has  been  questioned.  On  the  other  hand, 
it  has  been  supported  and  defended  against  all  suoh  attacks.  But 
little  if  any  discussion  has  appeared  of  the  fundamental  and  con- 
trolling proposition  that  the  ^'amendment''  can  have  no  validity 
unless  duly  ratified  on  bdialf  of  the  people  of  all  of  the  states.^ 

The  soundness  of  three  legal  propositions  mnst  be  apparent 
without  any  very  deep  reading  of  the  constitution  or  prolonged 
reflection  on  the  theory  of  our  government,  namely,  first,  that 
intranstate  prohibition  cannot  be  the  subject  of  a  valid  constitu- 
tional amendment  in  the  sense  in  which  amendments  are  referred 
to  in  the  constitution;  second,  that  such  prohibition  cannot  be 
grafted  npon  the  constitution  without  the  consent  of  the  people 
of  all  of  the  states ;  and  third,  that  such  consent  cannot  be  given 
by  the  legislatures  of  the  states,  but  must  come  from  conven- 
tions duly  convened  in  accordance  with  a  specific  vote  of  a 
majority  of  the  enfranchised  citizens  of  the  states  respectively. 

Outside  of  and  beyond  the  question  as  to  how  far,  in  an 
orderly  and  wise  fifystem  of  republican  form  of  government,  a 
constitution  should  embrace  rules  to  govern  the  daily  life  and 
ordinary  habits  of  a  people — should,  in  a  measure,  supplant  usual 
statute  law  ** — ^is  the  question  of  what  would  be  proper  or  valid 
amendments  within  the  meaning  of  Article  Y  of  the  constitution. 

It  will  not  be  contended,  for  example,  that  a  constitutional 
amendment  that  destroyed  the  union  would  be  valid  if  ratified  by 
only  three-fourths  of  the  states/^  One  of  the  declared  purposes 
of  the  constitution  was  ^  form  a  more  perfect  union,"  that  is, 
more  perfect  than  the  '^perpetual"  union  established  by  the  Arti- 
cles of  Confederati(m.  ''It  is  difficult,"  said  Chief  Justice  Chase, 
''to  conv^  the  idea  of  indissoluble  unity  more  clearly  than  by 
these  words.  What  can  be  indissoluble  if  a  perpetual  union,  made 
more  perfect,  is  nott"  " 

Nor  would  such  an  amendment  so  adopted  be  valid  if  it  de- 
stroyed the  entity  and  sovereignty  of  the  states.  The  union  is 
perpetual  and  indissoluble  and  the  sovereignty  of  the  states  is 
equally  so.  The  United  States  could  not  exist  without  the  states, 
but  the  states  might  continue  to  exist  even  though  disunited.^ 
"The  preservation  of  the  States,  and  the  maintenance  of  their 
governments,  are  as  much  within  the  design  and  care  of  the  Con- 
stitution as  the  preservation  of  the  Union  and  the  maintenance 
of  the  National  Government.  The  Constitution,  in  all  its  pro- 
visions, looks  to  an  indestructible  union  composed  of  indestructi- 
ble States.''^ 

But  the  line  between  proper  and  improper  "amendments" 
must  be  drawn  on  the  basis  of  a  principle,  not  on  the  basis  of 
the  imminence  or  remoteness  of  catastrophe — ^the  destruction  of 
the  entity  and  sovereignty  of  the  United  States  or  of  the  several 
states.  That  principle  is  that  nothing  may  be  the  subject  of  an 
amendment  which  is  of  a  class  that  could  lead  to  the  destruction 
of  either  the  United  States  or  the  states. 

*  The  legislatures  of  three  states  have  not  ratified  the  ''amendment.*' 
*aThe  Oonstitntion  was  merely  intended  to  regulate  the  general  poiMeal 

interests  of  the  nation,  not  to  regulate  e^ery  species  of  personal  and  prhrato 
concern,    ^he  FUfuttai  (HamUton),  S4  (Dawaoa's  ed.). 

^  "If  anything  can  be  regarded  as  settled  in  the  constitutional  law  of  any 
people,  it  mutt  now  be  looked  upon  as  placed  beyond  further  controreny,  that 
the  Gonatitution  of  the  United  Autes  is  aa  instrument  of  gvremment»  agrsad 
upon  and  eatabliahed  in  the  seteral  Stotee  by  the  peopla  theveof,  thrannh 
representatiyes  empowered  for  the  purpose,  operative  upon  the  people  Indi* 
▼idually  and  collectiTely,  and,  Within  the  sphere  of  its  powers,  upmi  the  gor> 
emment  of  the  Statea  also.  And  thai  tha  Union  which  if  parfeeted  by  Moans 
of  it  is  indissoluble  through  any  steps  contemplated  by,  or  admissible  under, 
its  prorisions  or  on  the  principles  on  which  it  is  based,  and  can  only  be  OTer> 
thrown  by  physical  force  effecting  a  reyolntlon."  Stoiy  on  the  Oonstitution 
5th  ed.),  Tol.  1,  pp.  2S9-2S8n  (by  Oooley). 

■Texas  «.  White.  7  WaU.  (U.  S.)  700  (1868),  at  p.  726. 

•Lane  County  «.  Oregon,  7  WalL  (U.  8.)  71  (186S),  at  p.  7S. 

*  Texas  V.  Whiles  7  Wall.  (U.  B.)  700  (1808),  at  p.  725. 
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Aiig^ament  based  on  the  possible  eonsequences  that  might  flow 
from  a  particular  constmetion  of  an  instroment  is  not  always  the 
most  conclnsiyey  but  when  sac^  conseqnenees  would  be  so  serious, 
far-reaching  and  pervading,  so  great  a  departure  from  the  struc- 
ture and  spirit  of  our  institutions^  and  would  radically  change  the 
whole  theory  of  the  relations  of  the  state  and  federal  govern- 
ments to  each  other  and  of  both  to  the  people^  such  argument 
has  force  and  is  irresistible.^ 

Thus  an  amendment  abolishing  the  legislative  or  the  executive 
branch  of  the  federal  government  would  not  be  a  valid  amend- 
ment. A  sovereign  government  cannot  be  conceived  of  without 
agencies  through  which  those  powers  can  function.  Those 
agencies  might  be  changed  in  form  or  scope  or  even  amalga- 
mated, but  they  could  not  be  abolished.  Every  sovereign  gov- 
ernment must  have  power  to  make  and  caaf orce  laws.  It  may  be 
a  fair  question  whether  or  not  by  constitutional  amendment  all 
judicial  authority  under  the  United  States  could  be  annihilated.* 
AH  judicial  functions  might  perhaps  be  surrendered  back  to  the 
states,  but  without  the  destruction  of  the  sovereignty  of  the 
United  States  there  could  not  be  an  annihilation  of  its  l^slative 
or  executive  functions. 

Nor  would  an  amendment  be  valid  which  deprived  the  states 
of  their  power  of  taxation.  The  power  of  taxation  is  indispensa- 
ble to  the  existence  of  the  states;  it  is  an  essential  function  of 
govenunent.^®  To  ideprive  a  state  of  this  essential  of  sovemgn 
power  would  differ  only  in  degree  f  ran  the  entire  annihilation 
of  the  dtate. 

This  is  the  true  conception  of  our  government — it  is  in- 
destruetibie  both  as  to  the  ^tity  and  sovereignty  of  the  United 
States  and  as  to  the  entity  and  sovereignty  of  Hie  states,  unless 
sneh  destruction  is  accomplished  by  consent  of  the  people  of  all 
of  (lie  states. 

If  this  were  not  so,  then  three-fourths  of  the  states  could  wipe 
eat  all  state  lines  and  laws  and  sovereign  existence  without  the 
consent  and  against  the  will  of  the  others,  with  the  one  exception 
that  without  its  consent  no  state  may  be  deprived  of  its  equal 
suffrage  in  the  Senate.^^  Nor  is  there  anything  in  that  exception 
that  '^no  state,  without  its  consent,  sHall  be  deprived  of  its  equal 
sofitafa  in  the  Senate/'  that  is  inconsistent  with  such  conception 
of  our  government.  A  state  mi^t  have  an  unequal  suffrage  in 
the  Senate  without  losing  its  sovereignty  and,  on  the  other 
hand,  no  state  would  be  entirely  d^rtroyed  if  it  retained  sticb 
''equal  suffrage." 

The  effect  of  the  exception  is  to  confirm  the  doctrine  that  no 
state  without  its  consent  can  be  entirely  destroyed  by  action  of 
the  other  states.  If  it  continues  to  have  equal  suffrage  in  the 
Senate  nntil  it  consents  othmrisey  not  cmly  must  the  Senate 
continue  to  exist,  but  the  state  as  an  entity  also. 

But  if  it  is  argued  that  except  for  the  exception,  three-fourths 
d  the  states  might  wip^  out  thi»  last  vestige  of  state  entity  and 
that  that  was  the  reason  for  Hie  exception,  the  answer  is  plain 
that  the  exception  was  necessary,  not  because  otherwise*  a  state 
might  be  entirdy  destroyed  against  its  will,  but  because  the 
constitution  contained  provisions  in  respeet  of  the  Senate  and 
the  representation  of  the  states  therein,  and  those  provisicms 
would  therefore  have  been  susceptible  of  amendment  by  three-^ 
fourths  of  the  states*  If  under  such  an  amendment  the  repre- 
sentation in  the  Senate  had  been  fixed  on  a  population  basis  as 
in  the  Honse,  the  states  would  nevertheless  still  be  sovereign 
states. 

The  argtnnent  i9  irresistible  that  the  principle  by  which  the 


•ittrreR  V,  Daw.  176  U.  S.  8S1  (1900),  al  p.  5S0. 
•Soffingvorth  v.  Tlrglnia,  9  Dtll.  (V.  S.)  87d  (179S).  it  p. 
"Lane  Cotmty  v.  OtBgcm,  miprd,  note  6  Hi  p.  76. 
"Article  V. 
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validity  of  any  amendment  adopted  by  three-fourths  of  the 
states  must  be  tested  is  whether  or  not  the  subject  of  it  is  of  a* 
class  that,  followed  to  the  end  by  subsequent  amendments,  would 
result  in  the  destruction  of  the  United  States  or  of  the  states. 
If  it  is,  then  the  subject  may  not  be  embodied  in  a  valid  amend- 
ment, which  meana  that  valid  aznen&nents  jnust  be  confined  to 
changes  in  the  powers  and  provisiona  which  the  several  states 
surrendered  to  the  United  States  and  inserted  in  the  constitution 
at  the  time  of  its  adoption. 

We  are  considering  amendments  within  the  meaning  of  that 
word  as  used  in  the  constitution,  anoendments  that  may  be 
ratified  by  the  legislatures  of  three-fourths  of  the  several  states 
or  by  conventions  held  in  three-fourths  thereof. 

All  of  the  states,  acting  through  the  people  thereof,  could  per- 
mit one  of  their  number  to  withdraw/^  and,  without  doubt,  all 
of  the  states  by  unanimous  action  through  the  people  of  them 
respectively  could  dissolve  the  union.  Without  doubt  also,  all 
of  the  states  by  unanimous  action  so  taken  could  make  the 
union  still  ''more  perfect"  by  surrendering  to  the  United  States 
some  or  all  of  their  reserved  powers,  to  the  extent  even  of  com- 
pletely destroying  their  entity  and  sovereignty,  but  without  such 
unaninoous  consent  ,no  state  may  be  lawfully  deprived  of  any  of 
the  sovereign  powers  which  it  has  never  surrendered,  but  has 
affirmatively  reserved  to  itself  or  to  the  people,^'  any  more  than, 
in  the  first  instance,  could  eit&er  of  the  two  states  ^^  that  did 
not  promptly  ratify  the  constitution  have  been  forced  into  the 
union.  They  were  excluded  not  by  any  warrant  in  the  Articles 
of  Confederation,  but  by  action  which  was  really  revolutionary 
in  character.^'^  To  have  established  the  constitution  without  the 
ratification  of  it  by  those  two  states  may  have  amounted  to 
coercion,  but  there  has  never  been  a  suggestion  in  the  books  that 
any  one  ever  thought  that  those  two  states  could  have  been  com- 
pelled  to  ratify.  That  they  did  subsequently  voluntarily  resume 
their  places  in  the  union  does  not  weaken  the  argument. 

Among  those  reserved  powers  is  the  police  power,^^  upon 
which  alone  "prohibition''  laws  (except  in  connection  with  the 
regulation  of  interstate  commerce)  rest.^^ 

It  is  "a  most  comprehensive  branch  of  sovereignty,  extending, 
as  it  does,  to  every  person,  every  public  and  private  right,  every- 
thing in  the  nature  of  property,  every  relation  in  the  State,  in 
society,  and  in  private  Kf e."  *^ 

« Texas  v.  White,  supra,  note  7  at  p.  726. 

»Tent]i  AmendmeKt.  ProfeMor  P«nws,  in  gp^BMfkg  ol  HIb  taOmr,  the 
eminent  Chief  Justice,  alludes  to  "his  lavorite  clause  of  the  Constitution — that 
which  reserves  to  the  several  states  all  powers  not  expressly  delegated  to  Con- 
crress: — s  clattse  for  which  he  znay  irell  h«r*  had  thcr  tfeetiM  of  ]^«Cet*i«3r. 
Whether  ha  Tateea  tfcia  yrovidoB  too  higUF^  tiMO  will  show.  I  oanso^  Vat 
think,  as  I  believe  he  thought,  that  it  is  to  this  principle  our  country, — if  it  is 
to  remain  one  country — ^must  look  fot  pofiflcsJ  saltiitfon,  of  look  for  it  la 
vain."    Menoatr  tff  The^philus  TKrMM,\tf  hlff  saa,  ThMiAilict  Fsfsoat,  p*  MS. 

^*  North  Carolina  and  Bhode  Island. 

I'Cooley,  Constitutional  Limitations  (7th  ed.),  9;  IV  Hildreth,  Hf story  of 
United  StM0«,  147,  IdOf  II  Pitkin,  History  of  t^ited  State*,  »9e. 

"Two  qvestioiM  of  »  very  deiicaie  satnre  pgeeotft  themsehrea  on  this  oeoatkm: 
(1)  On  what  principle  the  Confederation,  which  stands  in  the  Bolemn  form  of  a 
compact  among  the  States,  can  he  superseded  without  the  unanimous  consent 
of  the  parties  to  itf  (2)  VThat  Delation  Is  to  subsiat  between  the  nine  or  mora 
States  ratifying  the  Constitittioft,  ahd  the  rematniiig  few  who  do  not  become 
parties  to  itf  The  flnst  (rodstlon  is  answeMd  at  once  by  r«cuning  to  the 
absohite  necessity  of  the  case;  to  tlMr  great  prindpto  of  8elf-pr«iervati(m ;  to 
tho  tf  Anscondent  law  of  natniB  and  of  imtare'a  Ood,  which  declarer  that  the 
safety  and  happiness  of  society  are  the  objects  af  whldh  all  political  instttu- 
tionrs  aim  and  to  which  an  such  institutions  must  be  saerifloed."  Th4  F^denUtt 
(Madison),  42  (Dawson's  edftion). 

>« Slaughter-house  Caaes,  16  Wall.  (U.  S.)  Se  (1872),  at  p.  62;  Baibier  o. 
Connolly,  118  U.  S.  27  (1885),  at  p.  81;  in  re  Bahrer,  140  tJ.  1^.  545  (18dl)» 
at  p.  554. 

^^Lioense  Cases,  8  How.  (17.  8.)  804  (1847);  iPasMnger  Cases,  7  fiow. 
(tr.  S.)  288  (1849) ;  License  tax  Casea,  6  WaU.  (V.  8.)  470  (1867) ;  Cnlted 
States  V.  Devftt,  9  WaO.  (U.  S.)  41  (1869),  at  p.  45;  Sldd  o.  Peanon,  128 
U.  S.  1  (1888) ;  Mugler  v.  Kansas,  128  tT.  S.  628  (1887),  at  p.  667. 

»(3ooley.  Constitutional  Laiv  (8d  Bd.),  260. 
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It  is  as  sacred  and  essential  to  sovereignty  as  the  rights  to 
establish  courts  of  justice,  to  define  crimes  and  provide  for 
penalties,  to  levy  taxes,  to  charter  railroad  and  commercial  cor- 
porationSy  institutions  of  learning,  hospitals  and  banks,  to  pro- 
vide for  the  education  of  the  people,  to  provide  for  the  devolu- 
tion of  estates,  to  regulate  fiduciary  and  domestic  relations,  to 
establish  laws  of  marriage  and  divorce,  or  to  pass  any  other 
laws  for  the  preservation  of  order  and  the  protection  of  life, 
liberiy  and  properly.  An  "amendment"  which  takes  away  a  part 
of  the  police  power,  this  attribute  of  sovereignty,  is  in  the  same 
class  as  an  "amendment''  which  would  strip  the  states  of  all 
their  sovereign  powers,  of  all  the  essential  functions  of  govern- 
ment. The  line  of  distinction  between  the  subjects  which  do  and 
those  which  do  not  form  a  proper  basis  for  valid  amendments 
cannot  be  drawn  through  the  middle  of  a  class,  cannot  be  drawn, 
as  we  have  observed  above,  with  reference  to  the  imminence  or 
remoteness  of  the  ultimate  sweeping  away  of  the  existence  of 
any  one  of  the  states  without  its  due  consent.  To  the  existence 
of  the  States,  themselves  necessary  to  the  existence  of  the  Union, 
these  powers  are  indispensable.^* 

Nor  is  there  any  precedent  to  the  contrary  suggested  by  any 
of  the  existing  seventeen  amendments  to  the  constitution.  By 
none  of  those  amendments  did  the  states  surrender  any  of  their 
reserved  powers. 

"That  the  first  ten  Articles  of  Amendment  were  not  intended 
to  limit  the  powers*  of  the  State  governments  in  respect  to  their 
own  people,  but  to  operate  on  the  National  Government  alone, 
was  decided  more  than  half  a  century  ago,  and  that  decision  has 
been  steadily  adhered  to  since."'® 

The  first  eight  amendments  were  inhibitions  upon  the  federal 
government  alone  and  by  them  the  states  surrendered  nothing. 

The  Ninth  and  Tenth  Amendments  were  not  additions  to  the 
unanimous  agreement  of  the  conventions  of  the  people  of  the 
several  states  that  adopted  the  constitution,  but  merely  definitions 
of  what  the  constitution  meant,  merely  declaratory. 

Nor  can  it  be  said  that  the  Tenth  Amendment  was  ratified 
by  three-fourths  of  the  states  and  so  may  be  amended  by  three 
fourths,  and  that  the  "Eighteenth  Amendment"  is  in  effect  merely 
an  amendment  of  the  Tenth  Amendment.  All  of  the  first  ten 
amendments  were  in  reality  the  meaning  of  the  original  consti- 
tution and  not  changes  in  it.  They  were  adopted  in  compliance 
with  an  understanding  at  the  time  of  the  submission  of  the  con- 
stitution, that  they  would  be  so  adopted;  in  reassurance  and 
evincement  to  the  enemies  of  the  constitution,  who  based  theii* 
opposition  on  their  contention  that  it  did  not  contain  a  bill  of 
rights,  of  the  good  faith  and  sincerity  of  the  friends  of  the  con- 
stitution, who  contended  that  it  did  in  effect  contain  a  bill  of 
rights  in  its  guaranty  of  republican  forms  of  government  and 
other  provisions.'®* 

"The  Constitution,"  says  Story,  '*was  accepted  and  put  in 
force  in  anticipation  of,  and  in  reliance  upon,  the  adoption  of 
these  amendments,  and  by  them  the  instrument  was  completed.'®^ 

»  Said  in  refeivnoe  to  tike  power  of  taxation.  Lane  Ooonty  o.  Oregon,  9upra» 
note  6;  "In  the  Oonstitation  the  term  'etate'  moit  freqnentlj  exprestea  the 
oombined  idea  ...  of  people,  territory  and  goremment.  A  state,  in  the  ordi- 
nary senae  of  the  Constitution,  is  a  political  commnnity  of  free  dtisens  oeonpy- 
ing  a  territory  of  defined  boundaries  and  organized  under  a  goremment  sane- 
tioned  and  limited  by  a  written  constitution,  and  established  by  tho  consent  of 
the  goremed."     Texas  v.  White,  tupra,  note  5,  at  p.  721. 

*  Spies  V.  Illinois,  128  U.  B.  181  (1887),  at  p.  160;  Barron  v.  Baltimore, 
7  Pet.  (U.  B.)  248  (1888),  at  p.  250;  Livingston  v.  Mooi«,  7  Pet.  (U.  8.) 
460  (1888),  at  p.  552. 

*aThe  preamble  to  the  resolution  preceding  the  original  proposition  of  the 
amendments  by  the  first  session  of  the  first  Congress  of  the  United  States  shows 
that  the  amendments  were  regarded  by  the  Congress  as  declaratory  and  n- 
strictire.    8  Wendell  (N.  Y.)  85  (1881),  at  p.  100. 

**b  Story  on  the  Ck>nstitution  (5th  ed.),  vol.  1,  p.  220n. 


The  insertion  of  the  bill  of  rights  (first  eight  amendments)  as 
inhibitions  on  the  United  States  alone,  necessitated  the  Ninth  and 
Tenth  Amendments  under  the  doctrine  expressio  umxts  est 
exeluaio  dUeriua,  but  those  two  amendments  neither  added  to 
nor  changed  the  original  instrument.  The  reserved  powers,  which 
are  all  the  powers  of  sovereignty  except  the  few  and  defined 
powers  that  were  delegated  to  the  United  States,^^  resided  some- 
where and  it  is  not  credible  that  any  one  would  ^sontend  that  by 
the  original  instrument  they  were  surrendered  to  the  United 
States  and  then  by  the  Tenth  Amendment  taken  back  by  the 
states  respectively  or  by  the  people. 

The  Eleventh  Amendment  was  amendatory  of  the  judicial 
power  of  the  United  States,  and  so  far  as  it  related  to  the 
sovereignty  of  the  several  states,  it  restored  to  than  an  element 
of  sovereignty  that  originally  the  states  had  surrendered  to  the 
federal  judiciary,  the  right  of  immunity  from  suit  by  citizens  of 
another  state  or  by  citizens  or  subjects  of  any  foreign  state. 

The  Twelfth  Amendment  took  nothing  from  the  states,  bnt 
merely  changed  the  method  of  the  conduct  of  the  electoral  college. 

The  Sixteenth  Amendment  extended  the  existing  taxing  power 
of  the  Congress  to  other  sources  of  taxation  and  did  not  take 
away  any  of  the  powers  of  the  states  as  to  taxation. 

The  Seventeenth  Amendment  changed  the  method  of  electing 
senators. 

The  Thirteemtfa,  Fourteenth  and  Fifteenth  Amendments  are 
the  only  ones  which  at  first  thought  might  suggest  the  surrender 
by  the  states  of  sovereign  power.  Those  three  amendments  are 
sui  generis.  They  were  the  outgrowth  of  the  Civil  War.  Their 
sole  reason  for  being  was  to  confirm  the  freedom  of  the  African 
race  in  this  country.*' 

It  would  be  idle  to  attempt  to  discuss,  within  the  proper  limits 
of  this  paper,  the  question  of  slavery  either  l^ally  or  historically. 
Libraries  bulge  with  its  literature.  Before  the  union,  during  the 
construction  of  the  union  and  through  its  early  life,  both  sides 
of  the  great  question  occupied  the  thoughts  and  challenged  the 
resources  of  the  ablest  jurists,  statesmen,  economists  and  pub- 

SI  "The  powers  deleg»ted  by  the  proposed  Constitution  to  the  Fedenl  gor- 
emment are  few  and  defined.  Those  which  are  to  remain  in  the  State  goTom* 
ments  are  numerous  and  indefinite.  The  former  will  be  exercised  prindpaUy 
on  external  objects,  as  war,  peace  negotiation  and  foreign  commerce;  with 
which  last  the  power  of  taxation  will,  for  the  most  part,  be  connected.  The 
powers  reserved  to  the  several  States  will  extend  to  all  objects  which,  in  the 
ordinary  course  of  affairs  concern  the  lives,  liberties  and  properties  of  the 
people  and  the  internal  order,  improvement  and  prosperity  of  the  State.** 
FederalUt   (Madison),  44   (Dawson's  ed.). 

''We  repeat,  then,  in  the  light  of  this  recapitulation  of  OTents,  ahnost  too 
recent  to  be  called  history,  but  which  are  familiar  to  us  all ;  and  on  the  most 
casual  examination  of  the  language  of  these  amendments,  no  one  can  faO  to 
be  impressed  with  the  one  pervading  purpose  found  in  them  all,  lying  at  the 
foundation  of  each,  and  without  which  none  of  them  would  have  been  even 
suggested ;  we  mean  the  freedom  of  the  slave  race,  the  security  and  firm  estab- 
lishment of  that  freedom,  and  the  protection  of  the  newly  made  freeman  and 
.citisen  from  the  oppression  of  those  who  had  formerly  exercised  unlimited 
dominion  over  him;  it  is  true  that  only  the  16th  amendment,  in  terms,  awn- 
tions  the  negro  by  speaking  of  his  oolor  and  his  slavery.  But  it  is  just  as  true 
that  each  of  the  other  articles  was  addressed  to  the  grievances  of  that  race, 
and  designed  to  remedy  them  as  the  fifteenth." 

"We  do  not  say  that  no  one  else  but  the  negro  can  share  in  this  prolee- 
tion.  Both  the  language  and  spirit  of  these  articles  are  to  have  their  fair  and 
just  weight  in  any  question  of  construction.  Undoubtedly,  while  negro  slaverf 
alone  was  in  the  mind  of  the  Oongress  which  proposed  the  18th  article,  it 
forbids  any  other  kind  of  slavery,  now  or  hereafter.  If  Mexican  peonage  or 
the  Chinese  coolie  labor  system  shall  develop  slavery  of  the  Mexican  or  Ghineao 
race  within  our  territory,  this  Amendment  may  safely  be  trusted  to  make  It 
void.  And  so,  if  other  rights  are  assailed  by  the  States  which  properly  and 
necessarily  fall  within  the  protection  of  these  articles,  that  protection  win  apply 
though  the  party  interested  may  not  be  of  African  descent  But  what  we  do 
say,  and  what  we  wish  to  be  understood,  is,  that  in  any  fair  and  just  oon- 
struetion  of  any  section  or  phrase  of  these  amendments,  it  Is  necessary  to  look 
to  the  purpose  which  we  have  said  was  the  pervading  spirit  of  them  all, 
the  evil  which  they  were  designed  to  remedy,  and  the  process  of  oontinued 
addition  to  the  Constitution  until  that  purpose  waa  supposed  to  be  aoeont- 
plished,  as  far  as  constitutional  law  can  accomplish  It."  Slaughtex^house 
Cases,  ntpra,  note  16,  at  pp.  71-72. 
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lidsts  of  this  ooontry  and  England.  Three  times  it  brought  the 
onion  to  the  verge  of  disaster.^* 

Whatever  may  have  been  the  varying  statutory  status  of 
slaves  in  the  colonies  and  the  states  under  the  confederation,  the 
institution  of  slavery  was  no^  recognized  by  the  law  of  Eng- 
land,*^ although  the  traffic  was  connived  at  in  the  colonies. 

Slavery  is  repngnant  to  a  republican  form  of  government 
whichy  in  strictness,  is  by  no  means  inconsistent  with  monarchical 
forms  where  the  powers  of  legislation  are  left  exclusively  to  a 
representative  body  freely  chosen  by  the  people.^^  The  rights 
of  free  men  were  inherent  in  each  citizen  of  a  state  or  of  the 
United  States  and  were  inherited  from  Great  Britain  under  the 
comn^on  law  and  Magna  Carta. 

The  compromises  of  the  constitution  ^®  on  the  subject  left  with 
the  United  States  the  power  to  prohibit  the  importation  of  slaves 
after  the  year  1808.^^  The  subject  was,  therefore,  in  some  meas- 
ure recognized  as  within  the  purview  of  the  constitution.  "It  is 
worthy  of  remembrance/'  says  Cooley,  ''that  the  Constitution,  as 
finally  agreed  upon,  did  not  mention  it  (slavery)  by  name,  but 
only  referred  to  servitude  and  the  slave  trade  in  vague  terms 
as  things  the  existence  of  which  under  a  free  constitution  was  to 
be  overlooked  rather  than  recognized.'"^  That  truly  was  its 
status  at  the  time  of  the  convention.  It  had  faUen  more  and 
more  into  ill  favor,  the  avowed  public  sentiment  against  it  was 
growing,  and  state  after  state  was  forbidding  it.  But  in  later 
years  the  invention  of  the  cotton  gin  and  the  development  of  the 
agricultural  interests  of  the  southern  states  revived  its  strength 
n^idly  and  increased  its  defenders. 

How  long  in  the  peaceful  progress  of  the  states  the  institution 
would  have  continued  before  meeting  affirmative  prohibitory  law 
is  a  question  of  speculation  that  can  have  no  practical  value  at 
this  time. 

Whatever  may  have  been  contemporaneous  opinion  as  to  the 
legality  of  the  institution,  the  actual  settlement  of  the  question 
was  not  through  legal  development  or  constitutional  provisions, 
but  was  by  that  last  resort  of  humanity  which  must  always  be 
regBxded  judicially  as  the  final  determination.  Slavery  was  the 
overshadowing  and  efficient  cause  of  the  Civil  War  and  whether 
legalized  or  not,  it  perished  in  that  struggle.'*  When  a  con- 
clusion is  presented  as  the  arbitrament  of  war,  courts  are 
powerless. 

The  proclamations  of  President  Lincoln  and  President  Johnson 
made  support  of  those  proclamations  and  of  the  acts  of  the  Con- 
gress conditions  of  anmesty  and  the  emancipation  of  the  slaves 
was  confirmed,  rather  than  ordained,  in  the  insurgent  states,  by 
the  Thirteenth  Amendment.*^  That  amendment  and  the  two 
which  followed  it,  progressively  confirmed  and  established  the 
decree  of  the  war.  None  of  them  required  from  the  states  the 
surrender  of  any  power  which  any  free  government  should  ever 
employ.'^    Had  a  state  or  its  people  asserted  that  the  Thirteenth 

"  (a)  Tlie  oompromifles  of  the  eonstitntion  were  embodied  in  aart.  I,  eeo.  9, 
fttb.  8;  art.  I,  lec.  9,  sab.  1;  and  art.  v.  Von  Hoist,  Oonstitatloiial  History 
of  the  United  States,  toI.  1,  292. 

(b)  The  Missonri  Compromise;  Cooley,  Constitutional  Law  (3d  ed.),  284. 

(c)  The  CiTil  War. 

'''The  state  of  ilaTery  is  of  snoh  a  natnre  that  it  is  incapable  of  beinc 
infcrodueed  on  any  reasons,  moral  or  i>olitieal,  bnt  only  by  poeiti've  law.  .  .  . 
It  Is  so  odioeos  that  nothing  can  be  snifered  to  support  it  but  positire  law. 
Whatever  inconyeniences,  therefore,  may  foUow  from  the  decision,  I  cannot  say 
this  case  Is  aUowed  or  approved  l^  the  law  of  England."  Lord  Hansfleld  in 
Somerset  v.  Stewart,  20  State  Trials,  1,  82  (1772). 

"Cooley,  Clonstitutional  Law  (8d  ed.),  214. 

>•  Story  on  the  Constitution  (5th  ed.),  sees.  686-044,  1S82-1SS7,  1807,  1811. 
Constitation,  art.  I,  sec.  2,  sub.  8;  art.  I,  sec.  9,  sub.  1;  art.  y. 

"Art.  V. 

'Story  on  the  (Constitution  (5th  ed.),  yol.  2,  sec.  1916  (by  Cooley). 

'Slaughter-house  Cases,  tvpra,  note  16,  at  p.  68. 

'Texas  «.  White,  tupra,  note  5,  at  p.  728. 

*>C!ooley,  (3onstitutional  Law  (8d  ed.),  221. 


Amendment  destroyed  a  right  to  support  slavery  by  law  or  a 
right  to  hold  slaves^  the  answer  would  have  been,  as  it  would 
be  now,  that  disregarding  the  opinion  of  civilization  or  the  pre- 
cedents of  law  as  to  the  existence  or  non-existence  of  such  rights, 
the  matter  had  been  settled  by  the  bitteruess  and  force  of  con- 
flicty  and  that  if  any  such  rights  ever  existed  they  were  not  taken 
away  by  the  amendmenti  but  the  taking  away  culminated  in  the 
stem  scene  at  Appomattox,  from  which  there  could  have  been 
no  appeal. 

Republicanism  has  its  roots  in  the  equality  of  the  rights  of 
the  citizens.  Every  republican  government  is  bound  to  protect 
its  citizens  in  those  rights.  They  were  proclaimed  in  the  Declara- 
tion of  Independence — ^that  all  men  are  created  equal  and  that 
among  the  unalienaUe  rights  with  which  they  are  endowed  by 
their  Creator  are  the  rights  of  life,  liberty  and  the  pursuit  of 
happiness.  These  the  United  States  guaranteed  in  the  constitu- 
tion'^  when  it  guaranteed  to  every  state  a  republican  form  of 
government.  Those  three  amendments  carry  out  this  guarantee. 
They  took  nothing  from  the  states,  but  merely  emphasize  the  obli- 
gations inherent  in  the  republican  governments  of  the  states. 
They  were  declaratory  of  the  fact  of  the  complete  obliteration  of 
slavery  and  of  all  conditions  of  servitude  attaching  to  it.  They 
are  declaratory  of  human  rights  and  liberty  and  of  restraints 
on  the  powers  of  the  states.  But  no  power  so  declared  to  be 
inhibited  ever  was  inherent  in  free  governments  under  Anglo- 
Saxon  liberty,  and,  if  any  property  rights  were  denied  to  the 
j>eople,  they  were  those  which  the  war  had  already  decreed 
should  not  obtain. 

We  are  not  without  sound  authority  for  this  theory.  The 
Fourteenth  Amendment  contains  three  provisions  relating  to  the 
b'berties  of  citizens, — against  laws  abridging  the  privileges  or 
immunities  of  citizens  of  the  United  States;  against  depriving 
any  person  of  life,  liberty  or  property  without  due  process  of 
law;  and  against  laws  denying  any  person  equal  protection  of 
the  laws. 

The  first  provision  relates  solely  to  the  privileges  and  immu- 
nities of  citizens  of  the  United  States  as  distinguished  from  citi- 
zens of  the  states, — ^the  privileges  and  immunities  arising  out  of 
the  nature  and  essential  character  of  the  national  government 
and  granted  or  secured  by  the  constitution  of  the  United 
States.  The  privileges  and  immunities  of  citizens  of  the  states 
as  such  still  rest  in  the  care  of  states.'^ 

The  second  ^^  and  third  *'  provisions  simply  furnish  additional 
guarantees  against  encroachment  by  the  states  upon  the  funda- 
mental rights  which  belong  to  every  citizen  as  a  member  of 
society. 

''The  equality  of  the  rights  of  citizens  is  a  principle  of  repub- 
licanism. Every  republican  government  is  in  duty  bound  to  pro- 
tect all  its  citizens  in  the  enjoyment  of  this  principle,  if  within 
its  power.  That  duty  was  originally  assumed  by  the  States;  and 
it  still  remains  there.  The  only  obligation  resting  upon  the 
United  States  is  to  see  that  the  States  do  not  deny  the  right. 
This  the  Amendment  guarantees,  but  no  more.  The  power  of  the 
National  Government  is  limited  to  the  enforcement  of  this 
guaranty,"  •• 

The  other  sectionsi  of  the  Fourteenth  Amendment  are  amenda- 
tory of  matters  already  contained  in  the  constitution,  except  per- 
haps the  inhibition  against  the  payment  of  a  debt  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United  States  or  for 


"Art.  rv,  seo.  4. 

"Ex  parte  Kemmler,  186  U.  8.  486   (1889),  at  p.  448;  Maxwell  «.  Dow» 
Bupra,  note  8,  at  p.  593. 

>«  Davidson  v.  New  Orleans,  06  U.  8.  07  (1877),  at  p.  101. 
»U.  S.  V.  Chroikshank,  92  U.  8.  542  (1875),  at  p.  555. 
*"tJ.  S.  V.  (Tmilcshaak,  stijmi,  note  35,  at  p.  555. 
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the  loss  or  emancipation  of  any  slave.  That  inhibition  was  jus- 
tified as  a  condition  of  reconstruction  after  the  Civil  War  and 
was  declaratory  of  a  condition,  as  a  war  penalty,  under  which 
the  Confederate  States  remained  in  the  union. 

The  Fifteenth  Amendment  affirmed  the  principle  of  the 
equality  of  the  human  race  under  a  republican  form  of  govern- 
ment and  strengthens  the  guaranty  that  no  line,  in  the  enjoy- 
ment of  the  suffrage,  may  be  drawn  on  the  basis  of  race,  color 
or  previous  condition  of  servitude.  That  principle  is  inherent  in 
a  republican  form  of  government.  The  amendment  does  not 
inhibit  the  restriction  of  the  franchise  on  the  basis  of  property 
or  educational  qualifications,  but  recognizes  the  right  of  the 
sovereign  state  so  to  limit  the  franchise.*^  It  does,  however, 
fulfil  the  guaranty  of  the  underlying  thought  of  a  free  people, 
'that  aU  men  are  created  equal" 

The  third  proposition  stated  at  the  beginning  of  this  paper  is 
that  the  unanimous  consent  of  the  states  necessary  to  graft  upon 
the  constitution  a  provision  establishing  intra-state  prohibition 
cannot  be  given  by  the  legislatures  of  the  states,  but  must  come 
from  conventions  duly  convened  in  accordance  with  a  specific 
vote  of  a  majority  of  the  enfranchised  citizens  of  the  states 
respectively. 

Chief  Justice  Marshall,  in  repudiating  the  doctrine  that  the 
constitution  was  the  act  of  sovereign  and  independent  states  and 
did  not  emanate  from  the  people,  said: 

''The  convention  which  framed  the  Constitution  was  indeed 
elected  by  the  State  legislatures.  But  the  instrument,  when  it^ 
came  from  their  hands,  was  a  mere  proposal,  without  obligation 
or  pretentions  to  it  It  was  reported  to  the  then  existing  Con- 
gress of  the  United  States,  with  a  request  that  it  might  'be  sub- 
mitted to  a  Convention  of  Delegates,  chosen  in  each  State  by 
the  people  thereof,  under  the  recommendation  of  its  Legislature, 
for  their  assent  and  ratification.'  This  mode  of  proceeding  was 
adopted;  and  by  the  Convention,  by  Congress,  and  by  the  State 
Legislatures,  the  instrument  was  submitted  to  the  people.  They 
acted  upon  it  in  the  only  manner  in  which  they  can  act  safely, 
effectivdy,  and  wisely,  on  such  a  subject,  by  assembling  in  Con- 
vention. It  is  true,  they  assembled  in  their  several  States — ^and 
where  else  should  they  have  assembled  f  No  political  dreamer 
was  ever  wild  enough  to  think  of  breaking  down  the  lines  which 
separate  the  States,  and  of  compounding  the  American  people 
into  one  common  mass.  Of  consequence,  when  they  act,  they  act 
in  their  States.  But  the  measures  they  adopt  do  not,  on  that 
account,  cease  to  be  the  measures  of  the  people  themselves  or 
become  the  measures  of  the  state  governments.'' 

"From  these  Conventions  the  Constitution  derives  its  whole 
authority.  The  government  proceeds  directly  from  the  people; 
u  'ordained  and  established'  in  the  name  of  the  people;  and  is 
declared  to  be  ordained,  'in  order  to  form  a  more  perfect  union, 
establish  justice,  ensure  domestic  tranquillity  and  secure  the  Ueas- 
ings  of  liberty  to  themsdves  and  to  their  posterity.'  The  assent 
of  the  States  in  their  sovereign  capacity,  is  implied  in  calling  a 
Convention,  and  thus  submitting  that  instrument  to  the  people. 
But  the  people  were  at  perfect  liberty  to  accept  or  reject  it; 
and  their  act  was  finaL  It  required  not  the  affirmance,  and  could 
not  be  negatived,  by  the  State  governments.  The  constitution, 
when  thus  adbpted,  was  of  complete  obligation,  and  bound  the 
State  sovereignties." 

"It  has  been  sisid,  that  the  people  had  already  surrendered  aH 
their  powers  to  the  State  sovereignties,  and  had  nothing  more 
to  give.  But|  surely,  the  question  whether  they  may  resume  and 
modify  the  powers  granted  to  government  does  not  remain  to  be 
settled  in  this  coontry.  'Mjaak  more  mig^  the  legitimacy  of  the 
general  government  be  doubted,  had  it  been  created  by  the  States. 

»  U.  S.  V.  Reeve,  02  U.  S.  214  (1876),  at  p.  217. 


The  powers  delegated  to  the  State  sovereignties  were  to  be  exer- 
cised by  themselves,  not  by  a  distinct  and  independent  sover- 
eignty, created  by  themselves.  To  the  formation  of  a  league, 
such  as  was  the  confederation,  the  State  sovereignties  ^rere  cer- 
tainly competent.  But  when,  'in  order  to  form  a  more  perfect 
union,'  it  was  deemed  necessary  to  change  this  alliance  into  an 
effective  government,  possessing  great  and  sovereign  powers,  and 
aicting  directly  on  the  people,  the  necessity  of  referring  it  to  the 
people,  and  of  deriving  its  powers  directly  from  them,  was  felt 
and  acknowledged  by  alL'^ 

"The  government  of  tiie  Union,  then  (whatever  may  be  the 
infiuence  of  this  fact  on  the  case),  is,  emphatically,  and  truly, 
a  government  of  the  people.  In  form  and  in  substasee  it 
emanates  from  them.  Its  powers  are  granted  by  them,  and  are 
to  be  exercised  directly  on  them,  and  for  their  benefit.'"* 

Such  of  the  sovereign  powers  as  were  originally  surrendered 
by  the  states  to  the  United  States  were,  therefore,  so  surrendered, 
not  by  the  states  as  sovereignties  acting  through  their  legislar 
tures,  but  by  the  people  of  the  several  states  acting  in  the  only 
way  in  which  they  can  act,  by  conventions.  If,  in  order  to  dele- 
gate to  the  United  States  those  powers  which  were  delegated 
by  the  constitution,  it  was  necessary  that  the  people  as  such 
should  act  in  the  matter  and  they  did  so  act,  eqnally  is  it  neces- 
sary, in  order  to  surrender  other  powers  "not  delegated  to  the 
United  States  by  the  constitution,"  but  "reserved  to  the  states 
respectively  or  to  the  people,"  that  the  people*'  should  act  in 
the  same  formal  and  specific  manner. 

The  hysteria  of  the  times  finds  in  the  state  constitutions  scope 
and  facility  for  its  tinkering  tendencies  ahnost  ecpral  to  the 
opportunities  offered  by  statute  law,  and  these  tendencies  are 
manifesting  themselves  with  more  and  more  persistency,  par- 
ticularly in  the  younger  states.  But  those  opportunities  do  not 
satisfy  the  insatiable  spirit  of  change  and  regulation,  which  seems 
to  find  peculiar  pleasure  in  upsetting  precedent  and  tradition  and 
in  taking  advantage  of  public  apathy,  because  of  which  a  busy 
minority  always  can  control.  There  is  much  more  aest  in  raising 
a  supposedly  irremovable  obstacle  to  the  exercise  of  the  public 
will  than  there  is  in  putting  up  hurdles  that  may  be  easify  over- 
thrown by  change  or  crystallization  of  sentiment. 

The  state  constitutions  are  as  elastic  as  the  varying  moods  of 
the  people  of  the  respective  states.  The  ultimate  sovereignty, — 
except  such  as  has  been  surrendered  or  delegated  to  the  ^United 
States,— -resides  in  the  people  of  the  respective  states;  they  may 
do  with  it  as  they  Uke.  When  they  delegated  certain  powers  they 
provided  for  changes  in  those  powers  and  in  the  machinery  for 
exercising  them,  and  in  that  very  protrision  delegated  the  power 
to  make  such  changes.  They  left  it  to  the.  Congress  to  deter- 
mine whether  sudi  changes  shouM  be  made  by  legislatures  or  con- 
ventions, and  they  agreed  that,  when  thre^foortfas  of  fhe  states 
agreed,  it  should  be  sufficient.  They  inherentfy  have  the  right 
to  control  their  legislatures  by  referendum  or  otherwise  just  as 
they  so  have  the  rig^  to  fix  the  sice  and  anrange  fier  the  ekctiM 
of  their  legislatures. 

A  few  such  changes  have  been  made.  If  the  reasomng  of  this 
paper  ia  sennd,  the  osly  dmngeB  that  ha^  beeA  ixader  are  hi  the 
Eleventh,  Twelfth,  Sizteentii  and  Seventeenth  Amendments.  All 
ofi  the  others  (exefaidiiig,  of  course,  the  "Eighteenth  Amend- 
menf^)  are  merely  expressive  or  declaratory  of  what  the  eensti- 
tution  means  and  originally  was  intended  to  mean,  are  decla- 
ratory of  liberty  and  of  the  principlee  of  it,  and  all  of  them  are 
assertive  of  those  fundamental  rights  whidi  are  the  foundation 
of  a  republicaa  form  of  government. 

'•M'Ciilloch  V.  Hftryland,  4  Wliaaton  (U.  S.)  816  (1819),  at  p.  408  §t  m«. 
*  "People"  u  vaed  in  the  Tentk  Amandrntat  meant  people  of  the  States,  not 
people  of  the  United  SUtea.    Onrtia,  Conat.  Hist.,  rol.  2,  p.  160n. 
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Bat  those  powers  and  sovereign  ri^ts,  which  the  people  did 
not  delegate,  they  reserved  to  the  states  respectively,  not  col- 
leetively,  or  to  themselves,  that  ia,  to  the  peoples  respectively  of 
the  several  states.  ''No  political  dreamer  was  ever  wild  enough 
to  think  of  breaking  down  the  lines  which  separate  the  states, 
and  of  ciHnponnding  the  American  people  into  one  common 


Not  having  contracted  away  those  powers  and  rights,  not  hav- 
ing delegated  them  or  any  control  over  them,  not  having  made 
any  agreonent  in  respect  of  them,  but  having  affirmatively  re- 
served them  for  exercise  or  fntore  disposition,  the  people  of  each 
state  must  consent  before  those  powers  and  rights  may  go  to 
reside  elsewhere. 

The  ''Eighteenth  Amendment"  brings  the  country,  therefore,  to 
a  parting  of  the  ways,  not  only,  incidentally,  as  to  the  nature 
of  the. subject,  in  that  it  is  the  first  attempt  in  the  constitution 
to  control  or  restrict  individual  liberty,  but  also  because,  under 
the  guiae  of  an  amendment  of  the  constitution,  it  seeks  to  take 
from  the  people  and  the  states  what  never  was  granted  by  them, 
what  was  affirmatively  reserved  to  the  states  respectively  or  to 
the  people,  and,  without  unanimous  consent,  to  delegate  it  to  the 
federal  government.  It  is  as  if  an  attempt  were  now  made  by 
three-fourths  of  the  states  of  the  union,  acting'  through  their 
legislatures,  to  destroy  state  entity  and  sovereignty  and  to  unite 
all  features  and  functions  of  government  in  one  central  govern- 
ment, with  the  states  as  mere  geographical  names  preserved  for 
the  purpose  of  giving  equal  suffrage  in  the  Senate,  but  looking 
for  every  other  right  and  power  to  the  whole  American  people 
campounded  into  "one  common  mass."  That  is  not  the  theory 
of  our  gOTemment  nor  could  our  government  endure  under  that 
theory. 

The  fact  that  the  "Eighteenth  Amendment"  violates  the  prin- 
ciple of  local  self  government  is,  although  without  direct  bear- 
ing on  the  legal  propositipns  asserted  and  considered  in  this 
paper,  convincing  of  the  unwisdom  of  the  enterprise.  That  prin- 
ciple of  decentralization  "is  one  which  ahnost  seems  a  part  of 
the  very  nature  of  the  race  to  which  we  belong."  *i  It  has 
obtained  in  England  from  the  earliest  ages.  It  is  the  rock  upon 
which  oar  Republic  is  founded.  The  absence  of  it  has  caused 
republics  to  fall.  It  finds  expression  not  only  in  the  limitations 
on  the  national  government,  but  also  in  the  subdivisions  under 
the  states.  Ccmmientators  on  our  civil  polity  not  only  uniformly 
have  noted  it,  but  have  ascribed  to  it  the  maintenance  of  the 
liberty  we  have  continued  to  enjoy. 

The  reverse  of  that  principle  is  the  danger  signal  flashed  by 
history.  Particularly  in  tiiis  country  of  great  territorial  extent, 
of  urban  concentration  and  rural  paucity  of  population,  of  diver- 
sity of  dimate,  natural  conditions,  resources,  habits,  occupations, 
eeonomic  circumstances  and  social  interests,  the  penis  of  central- 
ization in  respect  of  ai&irs  purely  local  in  their  nature  and  not 
those  specifically  and  wisely  delegated  in  the  constitution,  are 
apparent  from  the  lessons  of  the  past.  It  is  to  the  principle  of 
local  self  government  that  "our  country — ^if  it  is  to  remain  one 
country — ^must  look  for  political .  salvation,  or  look  for  it  in 
vain."« 

It  is  unfortunate  that  the  test  has  come  in  connection  with  a 
matter  that  is  by  some  regarded  as  a  moral  issue.  Expediency 
is  always  an  insidious  argument  and  any  diverting  thoughts  toid 
to  cloud  the  true  significance  of  a  situation  such  as  this  that  now 
confronts  our  country. 

«M*C«atodi  V.  ICuyluid,  miprm,  note  88,  at  p.  408. 
«C<»leF,  Oonstitiitionftl  IJaitatioiiB  (7th  ed.),  p.  268. 
^8Mpn,  note  18.     In  Stoiy  on  the  Constitution  (5th  ed.),  toL  I,  pp.  109- 
•  205,  is  an  imprMtiTB  note  bf  Judge  Cooley,  etting  numr  anthoritles  and  dia- 
esaeing  this  principle. 


C«s^  of  llitterest 


Right  of  Ikjubed  Sfousb  to  Discontintte  Prosecution  roB 
Adultery. — ^In  State  v,  Astin  (Wash.)  180  Pac.  304,  reported 
and  annotated  in  4  A.  L.  B.  1335,  it  was  held  hy  a  divided  court 
that  the  wronged  spouse  cannot,  under  a  statute  providing  that 
no  prosecution  for  adultery  can  be  instituted  except  by  his  or 
her  complaint,  discontinue  a  prosecution  once  begun.  Mackin- 
tosh, J.,  writing  for  the  majority,  said  in  part:  "The  case,  after 
the  complaint  is  filed,  is  no  longer  a  matter  of  private  concern, 
but  has  partaken  of  all  the  attributes  of  a  public  offense,  and 
the  injured  spouse  should  have  no  more  right  to  control  the 
further  disposition  of  the  case  than  should  the  complaining  wit- 
ness in  any  other  criminal  action.  To  hold  otherwise  would  be 
to  open  the  door  of  a  treasure  room  for  a  horde  of  blackmailers. 
A  tender  solicitude  for  persons^whose  misfortunes  have  already 
been  exposed  to  public  view  by  the  filing  of  criminal  charges 
certainly  should  not  lead  to  the  result  that  extortionists  arc  to 
be  equipped  with  a  new  set  of  weapons.  In  no  other  class  of 
litigation  is  the  opportunity  for  blackmail  already  so  great,  and 
to  increase  it  by  putting  into  the  power  of  the  cmnplaining  wit- 
ness not  only  the  institution,  but  the  entire  destiny,  of  the  prose- 
cution, is  to  close  our  eyes  to  a  grievous  situation,  and  add  to 
its  .immense  possibilities  for  the  evilly  disposed.  If  the  com- 
plaining witness  can  dismiss  the  action  at  his  pleasure,  he  may 
enjoy  that  right  until  final  judgment;  before,  during,  or  after 
trial,  at  his  whim,  the  defendant  may  be  discharged.  What  be- 
comes then  of  the  argument  that  the  right  to  control  the  action 
rests  with  the  complaining  witness,  for  the  purpose  of  protect- 
ing innocent  persons  from  the  publicity  attached  to  such  actions  f 
To  allow  such  a  result,  especially  in  a  class  of  crime  where  the 
making  of  complaint  is  so  subject  to  abuse,  is  abhorrent  to  t^e 
fundamental  principles  of  law  and  morals.  The  only  authority 
holding  to  the  contrary  of  the  views  here  expressed  is  a  three- 
line  opinion  by  Chief  Judge  Cooley  in  People  v,  Dalrymple,  55 
Mich.  519,  22  N.  W*  20,  where  that  distinguished  judge  decided 
that  the  dismissal  at  the  request  of  a  complaining  witness,  though 
against  the  letter,  was  not  against  the  spirit  of  a  statute  similar 
to  ours — a  decision  not  consistent  with  rules  of  statutory  con- 
struction which  have  never  received  better  expression  than  that 
given  by  the  same  authority.  The  decision  can  only  be  explained 
by  recalling  that  even  great  Homer  is  reputed  to  have  sometimes 
nodded." 

NSCESBXTY  OF   OBTAINING   HuSBAND'S   CONSBNT  TO   OpBRATION 

ON  WivB. — It  seems  that  a  married  woman  in  full  poesession  of 
her  faculties  has  full  power,  without  the  consent  of  her  hus- 
band, to  submit  to  a  sui^cal  operation  on  herself.  It  was  so 
held  in  Burroughs  v.  Crichton,  48  App.  Cas.  (D.  C.)  596,  re- 
ported and  annotated  in  4  A.  L.  B.  1529,  wherein  the  court 
said,  referring  to  <»ie  of  the  counto  in  the  deelaration :  '^Tfae 
theory  underlying  this  count  is  that  a  husband  has  absolute 
control  over  the  person  of  his  wife;  that  it  is  for  him,  and  him 
only,  to  determine  whether  an  operation  shall  be  performed  upon 
her,  and,  if  so,  npon  what  conditions.  In  other  words,  the  theory 
is  that  in  this  respect  the  husband  exercises  the  same  control  over 
Ms  wife  as  ia  exercised  by  the  owner  of  a  chattel.  This  position 
is  untenable.  In  Bronson  v.  Brady,  28  App.  D.  C.  250,  256,  we 
said  'that  the  tendency  of  the  times  is  to  emancipate  married 
women  from  the  harshness  and  disabilities  of  the  common  law, 
and  place  them  upon  an  equal  footing  with  men.'  A  wife  in  the 
full  possession  of  her  faculties  is  as  much  entitled,  both  morally 
and  legally,  to  determine  whether  she  shall  submit  herself  to 
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an  operation  as  is  the  husband  in  respect  to  an  operation  on 
himself.  And  where  a  wife,  in  such'  circumstances,  consents  to 
an  operation  which  is  skilfully  performed,  the  surgeon  is  not 
liable  to  the  husband  in  damages.  Pratt  v,  Davis,  224  lU.  300, 
7  L.  R,  A.  (N.  S.)  609,  79  N.  E.  562,  8  Ann.  Cas.  197;  State 
use  of  Janney  v.  Housekeeper,  70  Md.  162,  2  L.  R.  A.  587,  14 
Am.  St.  Rep.  340,  16  AtL  382,  21  R.  C.  L.  392,  393.  The  fol- 
lowing from  the  opinion  in  the  latter  case  is  pertinent  here: 
'Surely  the  law  does  not  authorize  the  husband  to  say  to  his 
wife:  Ton  shall  die  of  cancer;  you  cannot  be  cured;  and  a  sur- 
gical operation  affording  an  only  temporary  relief  will  result  in 
useless  expense.  The  husband  had  no  power  to  withhold  irom 
his  wife  the  medical  assistance  which  her  case  might  require. 
.  .  .  The  consent  of  the  wife,  not  that  of  the  husband,  was 
necessary.'  In  the  present  case  it  is  alleged  that  the  defendant 
was  a  'skilled  and  experienced  physician  and  surgeon ;'  that  plain- 
tiff's wife  was  afiSicted  with  cancer  and  that  defendant  performed 
an  operation  therefor.  It  is  no{  averred  that  the 'operation  was 
unnecessary  or  that  it  was  unskilfully  performed.  Neither  is  it 
averred  that  plaintiff's  wife  did  not  appreciate  her  true  condi- 
tion and  consent  to  the  operation.  Such  averments  being  lack- 
ing, it  must  be  assumed  that  the  facts  did  not  warrant  them. 
The  count,  therefore,  is  fataUy  defective. 

Playikg  Baseball  as  Common  Avocation  op  Life. — In  State 
V.  Nashville  Baseball  Assoc.  (Tenn.)  211  S.  W.  357,  reported 
and  annotated  in  4  A.  L.  R.  368,  it  was  held  that  playing  pro- 
fessional baseball  is  not  within  a  statute  making  it  unlawful 
for  any  merchant,  artificer,  tradesman,  farmer,  or  other  person 
to  do  or  exercise  any  of  the  common  avocations  of  life  on  Sun- 
day, which  was  passed  before  the  playing  of  baseball  began. 
Said  the  court:  ''It  appears  that,  at  the  time  of  the  passage  of 
the  act  in  question,  the  gan^e  of  baseball  had  not  been  invented 
and  was  unknown,  and  hence  the  legislature  could  not  possibly 
have  had  such  a  game  in  mind  at  the  time  it  passed  said  act. 
'Intention  is  the  cardinal  rule  in  the  construction  of  statutes.' 
11  Enc  Dig.  529,  where  many  cases  are  cited.  'It  is  a  settled 
rule  that  penal  statutes  are  to  be  construed  strictly,  and  are  not 
to  be  extended  beyond  the  plain  letter  of  the  law.'  McCreary  v. 
First  Nat.  Bank,  109  Tenn.  128,  70  S.  W.  821.  Now,  what 
was  the  legislative  intent  in  the  passage  of  this  statute?  The 
statute  says:  If  any  merchant,  artificer,  tradesman,  farmer,  or 
other  person  shall  be  gvdlty  of  doing  or  exercising  any  of  the 
common  avocations  of  life,'  etc.  Evidently  the  legislature  in- 
tended to  inhibit  anyone  from  'exercising  any  of  the  conunon 
avocations  of  life  Qp  Sunday,'  and  unquestionably  it  referred 
to,  and  the  legislature  had  in  mind,  the  common  avocations  of 
life  engaged  in  by  the  people  at  that  time.  The  legislature  did 
not  undertake  to  enumerate  them;  it  was  unnecessary,  as  they 
were  commonly  known  and  understood  by  the  people,  but  they 
indicated  what  they  had  in  mind  by  specifically  mentioning  mer- 
chandizing, one  who  does  artistic  work,  a  mechanic  or  manufac- 
turer, a  trader,  and  a  farmer,  and,  speaking  historically,  this 
practically  included  all  of  the  common  avocations  of  that  day. 
If  you  undertake  to  extend  the  statute  to  the  many  avocations 
that  have  since  come  into  vogue,  and  which  the  legislature  could 
not  have  had  in  mind,  you  are  confronted  with  very  serious  prob- 
lems, the  result  being  that  a  very  large  number  of  our  indus- 
trial and  pleasurable  operators  are  persistent  violators  of  the 
statute.  The  thbusands  of  men  engaged  in  operating  our  rail- 
roads, traction  companies,  taxicabs,  publishers  of  Sunday  news- 
papers, the  boys  who  vend  these  papers,  bootblacks,  musicians 
whose  avocations  as  members  of  a  band  are  to  play  in  our  city 
parks  on  Sunday  afternoon  for  the  entertainment  of  the  large 
number  of  people  who  frequent  such  places  for  fresh  air  and 


sunshine,  and  even  the  professional  musician,  who  sings'  as  an 
avocation,  and  who  hires  himself  to  one  of  our  church  choirs  and 
sings  in  church  Sunday  after  Sunday— all  of  these  are  violators 
of  the  statute^  and  many  other  examples  could  be  cited.  So  that, 
when  you  undertake  to  give  this  statute  a  broader  meaning  than 
was  intended  by  its  framers,  and  than  a  strict  construction  en- 
titles it  to,  you  are  making  law  violators  out  of  many  of  our 
citizens,  and  they  are  innocent  offenders  at  that;  and,  further- 
more, the  question  as  to  whether  a  particular  act  is  a  violation 
of  the  statute  will  depend  largely  on  the  personal  views  of  the 
particular  jurist  making  the  application.  One  might  consider 
it  a  violation,  while  another  would  not,  and  the  result  would  be 
that  the  law  would  not  be  uniform,  fixed,  and  certain." 

Applicability  of  Bulk  Sales  Law  to  Sale  by  Fabmer. — In 
Weskalnies  v.  Hesterman,  288  111.  199,  123  N.  E.  314,  reported 
and  annotated  in  4  A.  L.  R.  128,  it  was  held  that  the  sale  of  a 
farmer's  stock  and  utensils  is  within  the  provisions  of  the  Illinois 
Bulk  Sales  Law,  making  void  as  against  creditors  the  sale  in 
bulk  of  the  major  part  of  a  stock  of  merchandise,  or  other  goods 
and  chattels  of  the  vendor's  business,  otherwise  than  in  the  or- 
dinary course  of  trade.  The  court  based  its  decision  on  the  fol- 
lowing grounds':  "The  first  Bulk  Sales  Act  in  this  state  was 
passed  by  the  legislature  in  1905.  Laws  1905,  p.  284.  That  act 
was  expressly  limited  in.  its  application  to  the  sale  of  stocks  of 
merchandise,  and  in  Charles  J.  Off  &  Co.  v.  Morehead,  235  IlL 
40,  20  L.  R.  A.  (N.  S.)  167,  126  Am.  St  Rep.  184,  85  N.  E. 
264,  14  Ann.  Cas.  434,  it  was  held  unconstitutional.  It  was 
pointed  out  in  that  case  that  the  act  did  not  apply  to  farmers, 
hotel  keepers,  livery  or  transfer  companies,  publishers,  mine 
owners,  and  others  mentioned,  and  the  court  held  that  there  was 
no  reason  or  qualification  connected  with  a  stock  of  merchandise, 
or  persons  dealing  in  the  same,  which  authorized  the  legislature 
to  mark  it  or  them  for  special  protective  legislation,  from  which 
all  other  classes  of  persons,  and  property,  were  excluded.  In 
1913  the  legislature  passed  another  Bulk  Sales  Act  Laws  1913, 
p.  258.  That  act  declared  fraudulent  and  void  as  against  credit- 
ors 'the  sale,  transfer,  or  assignment  in  bulk  of  the  major  part 
or  the  whole  of  a  stock  of  merchandise  and  fixtures  or  other  goods 
and  chattels  of  the  vendor's  business,  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and  usual  prosecution 
of  the  vendor's  business,'  without  compliance  with  the  provisions 
of  the  act  Section  3  provides  that  the  act  shall  include  corpo- 
rations, associations,  copartnerships,  and  individuals  who  are 
parties  to  any  sale  of  goods  in  bulk,  but  not  to  sales  by  executors, 
administrators,  receivers,  trustees  in  bankruptcy,  or  by  any  public 
officer  under  judicial  process,  nor  to  the  sale  of  exempt  property, 
nor  to  sales  made  in  the  ordinary  course  of  trade  and  in  the 
regular  and  usual  prosecution  of  the  vendor's  business,  nor  to 
sales  made  in  good  faith  at  public  auction  when  notice  is  pub- 
lished in  a  newspaper  of  general  circulation  in  the  county  where 
the  sale  is  made,  ten  days  before  the  sale,  or  by  posting  notices 
in  five  public  places  ten  days  before  the  sale.  That  fact  wa& 
held  valid  in  G.  S.  Johnson  Co.  v.  Beloosky,  263  HI.  363,  105 
N.  E.  287.  The  court  said:  'It  must  be  assumed  that  the  l^is- 
lature,  in  passing  the  new  act,  had  before  it  the  decision  of  this 
court  holding  the  former  act  unconstitutional  because  it  was 
special  class  legislation,  and  that  it  was  the  intention  of  the 
general  assembly,  in  passing  the  later  act,  to  obviate  this  objec- 
tion by  passing  a  general  act  applicable  indiscriminately  to  the 
sale  of  any  goods  and  chattels  in  the  manner  inhibited  by  (  1 
of  said  act.  Construing  the  new  act  as  a  general  law  which 
prohibits  the  sale  of  any  goods  and  chattels  in  bulk,  otherwise 
than  in  the  ordinary  course  of  trade  in  the  regular  and  usual 
prosecution  of  business,  the  objection  to  which  the  former  statute 
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was  open  is  obviated.'  It  seems  very  clear  from  the  history  of 
the  legislation  and  the  langoage  of  the  act  that  it  was  intended 
to,  and  does,  apply  to  the  sale  of  the  property  made  by  Albert 
Weskalnies  to  plaintiff.  It  was  a  sale  in  bulk  of  the  major  por- 
tion of  the  vendor's  property,  and  was  not  made  4n  the  ordinary 
coarse  of  trade  and  in  the  regular  and  usual  prosecution  of  the 
vendor's  business.'  There  was  no  error  in  the  holding  of  the 
«ireait  and  appellate  courts  that  the  sale  was  fraudulent  and 
void  as  to  creditors." 

LiABiuTY  OF  Physician  for  Negligence  of  SuBSTrruTE. — ^A 
physician  who  sends  a  substitute,  on  becoming  unable  to  fill  a 
professional  engagement,  is  not,  it  seems,  answerable  for  his 
negligence  or  malpractice,  unless  the  substitute  acts  as  his  agent 
in  performing  the  service.  It  was  so  held  in  Moore  v.  Lee  (Tex.) 
211  S.  W.  214,  reported  and  annotated  in  4  A.  L.  R.  185,  wherein 
the  court  said:  ^'The  material  facts  proved  were  that  plaintiff 
in  error  and  defendant  in  error  had  entered  into  an  agreement, 
whereby  the  wife  of  defendant  in  error  was  to  have  the  services 
of  plaintiff  in  error,  as  a  physician,  for  an  agreed  fee,  during 
ihe  approaching  confinement  of  the  wife,  who  was  visited  and 
-examined  by  defendant  in  error  between  1  and  2  o'clock  on  the 
morning  of  February  6,  1911,  and  at  that  time  plaintiff  in  error 
promised  to  return  when  needed.  On  account  of  the  setting  of 
■a  lawsuit  against  plaintiff  in  error  and  others,  at  Fort  Worth, 
for  February  6,  1911,  and  pressing  professional  engagements, 
plaintiff  in  error  eonduded  that  he  would  not  be  able  to  return 
to  Mrs.  Lee.  It  was  the  custom  among  the  reputable  physicians 
•of  Dallas,  where  the  parties  resided,  for  a  physician,  who  deter- 
mined that  he  could  not  meet  afl  his  engagements,  to  send  some 
other  physician,  and  about  8  o'clock  on  February  6,  1911,  plain- 
tiff in  error  telephoned  Dr.  Hardin  that  he  might  need  him  dur- 
ing that  morning.  Before  9  o'clock  defendant  in  error  notified 
Dr.  Moore  that  it  was  time  for  him  to  come  to  Mrs.  Lee,  when 
Mr.  Moore  replied  that,  because  of  important  business,  he  would 
be  miable  to  eome,  but  he  wonld  send  another  physician,  to  which 
defendant  in  error  responded  with  a  request  to  send  him  in  a 
hurry.  Until  about  a  quarter  past  9  o'clock,  there  was  another 
physician  in  the  neighborhood  of  defendant  in  error,  with  whom 
defendant  in  error  talked,  without  asking  him  to  attend  Mrs.  Lee. 
After  being  requested  by  defendant  in  error  to  send  another 
physician  in  a  hurry,  plaintiff  in  error  telephoned  to  Dr.  Hardin, 
whose  general  reputation  in  Dallas  as  a  physician  was  good, 
saying  that  he  had  a  case  to  which  he  wanted  to  send  him,  that 
it  was  a  partnership  case,  of  which  he  expected  to  take  care, 
and  plaintiff  in  error  requested  Dr.  Hardin  to  go  out  and  look 
after  the  wife  of  defendant  in  error,  and  to  notify  him  if  he 
needed  help  or  anything  went  wrong,  whereupon  he  would  either 
come  himself  or  send  assistance.  Dr.  Hardin  reached  the  home 
of  defendant  in  error  about  10  o'clock  and  attended  to  the  de- 
livery of  the  child,  and  there  was  evidence  to  raise  the  issue  of 
injury  to  Mrs.  Lee  through  acts  of  negligence  of  Dr.  Hardin. 
Defendant  in  error  expressed  no  dissatisfaction  to  Dr.  Hardin, 
at  the  time  the  child  was  delivered,  and  paid  him  on  his  second 
or  third  visit  in  full  fee,  which  he  testified  he  had  agreed  to 
pay  plaintiff  in  error,  and  paid  nothing  to  plaintiff  in  error. 
.  .  .  The  question  is,  simply.  What  was  plaintiff  in  error's  duty, 
under  the  law,  when  defendant  in  error  asked  him  to  speedily 
despatch  another  physician  to  treat  Mrs.  Leef  To  our  minds 
this  question  admits  of  no  answer  save  that  the  duty  of  plaintiff 
in  error  was  to  exercise  ordinary  care  in  the  selection  of  the 
physician  to  be  sent,  as  the  jury  was  instructed  by  the  trial 
court  The  opinion  in  Texas  C.  R.  Co.  v,  Zumwalt,  103  Tex. 
607,  30  L.  R.  A.  (N.  S.)  1206,  132  S.  W.  113,  declared  that 
where  a  railroad  company  furnished  an  employee  with  a  physi- 


cian, the  railroad  company  would  not  be  held  liable  for  the 
physi<^an's  negligence  unless,  in  treating  the  employee,  he  was 
the  agent  of  the  railroad  company.  No  more  can  plaintiff  in 
error  be  held  liable  for  Dr.  Hardin's  negligence  or  lack  of  skill, 
in  the  absence  of  facts  to  establish  that  Dr.  Hardin  was  acting 
as  the  agmit  of  plaintiff  in  error  when  he  was  treating  defendant 
in  error's  wife.  From  the  very  nature  of  the  employment,  the 
physician  who  takes  the  place  of  another  must,  while  he  alone  is 
treating  the  patient,  exercise  his  own  judgment  and  his  own 
skill;  and  he  is  truly  an  independent  contractor." 


^msi  ti  %  ym£e«ii0tt 

Kentucky  Judge  Resigns. — County  Judge  Fred  A.  Vaughan 
of  Johnson  county,  Kentucky,  has  resigned  to  become  Secretary 
of  State. 

New  Kansas  District  Judge. — Governor  Allen  of  Kansas  has 
appointed  W.  R.  Mitchell  of  Mankato  a  district  judge. 

Pioneeb  Lawyer  of  Washington  Dead. — Joseph  H.  Naylor, 
pioneer  attorney  of  Everett,*  Washington,  is  dead  at  the  age  of 
71.    He  was  bom  in  Oregon. 

Mui/FNOHAH,  Oregon,  Bab  Association. — A  special  meeting 
of  the  association  was  held  in  December  to  consider  a  resolution 
indorsing  the  re-establishment  of  capital  punishment. 

Death  ow  Nebraska  Jurist. — Judge  Samuel  H.  Sedgwick,  for 
fifteen  years  a  justice  of  the  Supreme  Court  of  Nebraska,  is  dead. 
He  was  previously  a  district  judge. 

Demise  of  Georgia  Judge. — Judge  Augustus  A.  Fite  of  Car- 
tersville,  Georgia,  is  dead.  He  was  judge  of  the  Cherokee  Circuit 
of  the  Superior  Court  for  a  number  of  years. 

Milwaukee  Bar  Association. — Memorial  services  for  the 
members  of  the  Milwaukee  Bar  Association  who  died  during  the 
year  1919  were  held  December  29.  The  ceremonies  were  pre- 
sided over  by  Circuit  Judge  Halsey. 

Death  of  New  York  Lawyer. — ^Augustus  Jay  of  New  York 
city  is  dead.  He  was  the  great-grandson  of  John  Jay,  the  first 
Chief  Justice  of  the  United  States,  and  was  bom  in  Washington 
in  1850. 

Death  of  Iowa  Lawyer. — Jacob  S.  McKenney,  of  Fairfield, 
Iowa,  died  recently  at  the  age  of  84.  He  was  a  member  of  the 
firm  of  Leggett  &  McKenney  which  had  been  in  existence  for 
fifty-two  years. 

California  Judicial  Changes. — Governor  Stephens  of  Cali- 
fornia has  appointed  Edward  I.  Butler  of  San  Rafael  judge  of 
the  Superior  Court  of  Marin  county,  to  succeed  Judge  Edgar 
T.  Zook,  who  recently  resigned. 

Death  of  Ohio  Supreme  Court  Reporter. — ^Emilius  0.  Ran- 
dall, reporter  of  the  Supreme  Court  of  Ohio,  died  in  Qecember 
at  the  age  of  69.  He  "was  a  graduate  of  Cornell  University  and 
had  held  the  office  of  reports  since  1895. 

Change  in  Personnel  of  Nebraska  District  Court. — Judge 
George  H.  Thomas  of  Dodge  county,  Nebraska,  district  judge  of 
the  sixth  judicial  district,  has  resigned.  Judge  A.  M.  ^Post  of 
Columbus  suooeeds  him.  He  was  formerly  a  supreme  court 
judge. 
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FOBMEB   AtTOBKEY   GbKSIUL  OF   UNITED    StATBS   TO    PRACTICE 

IN  New  York. — Thomas  W.  Gregory  who  resigned  as  attorney 
general  of  the  United  States  last  Febmary  has  been  admitted  to 
the  bar  of  the  state  of  New  York  and  is  now  head  of  the  firm 
of  Gregory,  Earle  &  Wood. 

Rjetirbment  of  Eminent  New  York  Surrogate. — Surrogate 
Robert  Ludlow  Fowler  of  New  York  city  has  retired  from  the 
post  of  surrogate  of  New  York  county,  New  York;  He  was  a 
distinguished  judge  aiVd  previous  to  his  service  on  the  bench 
was  an  eminent  practitioner  and  legal  author. 

St.  Louis  Bab  Association.— At  a  recent  meeting  of  the  St. 
Louis  Bar  Association  in  honor  of  Judge  Thomas  C.  Hunger, 
Robert  T.  Lewis,  Kimbrough  Stone  and  William  C.  Hook  of  the 
United  States  Circuit  Court  of  Appeals,  Judge  Shepard  Barclay 
and  Chester  H.  Krum  were  the  principal  speakers. 

FORKEB  ViRoiNiA  LAWYER  Dead. — ^Walter  A.  Watson  of  Rich- 
mond, Virginia,  died  December  24.  At  the  time  of  his  death  he 
was  a  representative  in  Congress,  where  he  had  served  some 
years.  He  had  been  a  judge  in  the  circuit  court  of  the  fourth 
judicial  circuit  of  Virginia  eight  years,  resigning  that  position  to 
run  for  Congress. 

Denver  Bah  Association. — Charles  R.  Brock  of  the  law  firm 
of  Smith,  Brock  &  Ferguson  was  elected  president  of  the  Den- 
ver Bar  Association  in  place  of  George  L.  Nye,  at  the  annual 
meeting  recently  held.  Bishop  Irving  P.  Johnson  of  the  Epis- 
copal diocese  of  Colorado  delivered  the  principal  address. 

Deaths  among  New  Hampshire  Lawyers. — George  I.  McAllis- 
ter of  Manchester,  New  Hampshire,  died  December  31,  at  the  age 
of  66.  He  was  at  one  time  a  partner  of  tiie  late  United  States 
Senator  Henry  E.  Bumham.  Another  death  in  that  state  is  that 
of  Calvin  Page,  formerly  mayor  of  Portsmouth  and  father-in-law 
of  Governor  John  H.  Bartlett. 

Pennsylvania  Bar  Association.— The  midwinter  meeting  of 
the  executive  and  other  committees  of  the  Pennsylvania  Bar 
Association  was  held  at  Easton  the  last  of  December.  Former 
Supreme  Court  Judge  Edward  J.  Fox  of  Easton,  president  of 
the  association,  presided.  Attorney  General  Schaeffer  was  one 
of  the  principal  speakers. 

Assionmbnt  of  Judge  to  Federal  Court  in  St.  Louis.— 
Judge  Walter  H.  Sanborn  of  the  United  States  Circuit  Court  of 
Appeals  has  appointed  Judge  David  P.  Dyer  as  assistant  to 
Judge  Faris  in  the  United  States  District  Court.  The  large 
luunber  of  cases  on.  the  docket  will  necessitate  the  maintenance 
of  two  federal  trial  courts,  it  is  believed. 

DaATHS  AHONis  Pennsylvania  Lawyers.— Deaths  among 
Pennsylvania  lawyers  include  Harvey  Roland  of  Ebensburg; 
William  Grier  of  Philadelphia;  Joseph  A.  Reed  of  Philadelphia; 
Harry  S.  Cavanaugh  of  Rome;  Harry  0.  Schrader  of  Reading; 
Alfred  C.  Ferris  of  Philadelphia;  Warren  S.  Long  of  Doyleston; 
David  McMuUen  of  Lancaster,  and  R.  M.  Ingram  of  Lewistown. 

Kansas  Bar  Association.— The  annual  meeting  of  the  Kansas 
Bar  Association  was  held  at  Topeka  January  30  and  31.  Among 
the  sptakers  were  Judge  John  C.  Hogin,  Belleville,  president; 
Leo  T.  Gibbens,  Scott  City;  State  Senator  George  W.  Wark, 
Caney;  W.  D.  Vance,  Belleville;  Judge  Richard  E.  Bird,  Wichita; 
James  A.  Allen,  Chanute;  and  J.  C.  Shearman,  Wichita. 

Former  Minnesota  Chief  Justice  Dead. — Charles  M.  Start, 
former  chief  justice  of  the  Minnesota  Supreme  Court,  is  dead  at 
the  age  of  80.  He  was  bom  at  Bakei^eld,  Vermont,  and  prac- 
ticed law  at  Rodiester,  Minnesota.    He  began  his  judicial  career 


as  judge  of  the  third  Minnesota  judicial  district  in  1881,  be> 
coming  a  supreme  court  judge  in  1895,  which  office  he  held 
tiU  1913. 

New  Supreme  Court  Judge  in  Nebraska. — District  Judge 
George  A.  Day  of  Omaha  has  been  appointed  to  the  Nebraska 
Supreme  Court  by  Governor  McKelvie  to  fill  the  vacancy  caused 
by  the  death  of  Judge  S.  H.  Sedgwick  of  Lincoln.  He  was  bom 
in  Iowa  where  his  father  was  for  thirteen  years  a  supr^ne  court 
judge.  He  went  to  Omaha  in  1883  and  was  elected  a  district 
judge  in  1902. 

Judges  for  Western  District  op  Missouri. — Circuit  Judge 
Walter  H.  Sanborn,  senior  judge  of  the  eighth  judicial  circuit, 
has  appointed  judges  to  preside  over  the  courts  of  the  westeni 
district  of  Missouri  in  the  event  that  Judge  Arba  S.  Van  Yal- 
kenburgh  is  absent  or  disqualified^  as  follows:  Judge  John  C. 
Pollock  of  the  Kansas  district;  William  C.  Hook,  judge  of  the 
eighth  judicial  circuit;  R.  L.  Williams,  district  judge  for  the 
eastern  district  of  Oklahoma. 

Illinois  Third  Judicial  District  Bar  AssoaAnoN. — The 
Federation  of  Local  Bar  Associations  of  tbe  Third  Judicial  Dis- 
trict of  Illinois  met  at  Champaign  January  3.  Justice  Fnmk 
E.  Dunn  of  Charleston  and  Silas  Strann  of  Chicago  addressed 
the  attorneys  upon  the  subject,  ^^he  Lawyer  and  the  New  Con- 
stitution.'' Frederiek  A«  Browiii  president  of  the  Illinois  Ststi' 
Bar  Association,  was  a  guest  at  the  meeting. 

Deaths  among  Wisconsin  Lavtters. — James  G.  Flanders  of 
Milwaukee,  Wisconsin,  died  January  1.  He  was  76  years  old 
and  was  graduated  from  Yale  in  1867.  Samuel  Stebbins  Barney, 
another  Milwaukee  lawyer,  died  December  31.  He  was  at  one 
time  a  judge  of  the  United  States  Court  of  Claims,  and  had  also 
been  a  representative  in  Congress  for  eight  years.  He  was  bom 
in  1846. 

Bab  Examiner  Appointed  In  Montana. — The  Montana  State 
Supreme  Coart  has  appointed  Wdlington  D.  Rankin  of  Helena 
to  the  poet  on  the  state  board  of  bar  examiners  made  yacant  by 
the  resignation  of  C.  S.  Spanlding  of  Helena,  who  retired 
because,  he  said  in  a  public  statement,  the  examination  held  re- 
cently, in  which  a  majority  of  applicants  fcnr  admission  to  the 
bar*  failed,  was  in  his  opinion  too  strict. 

Association  op  American  Law  Schools. — At  a  meeting  of 
the  Association  of  American  Law  Schools  held  in  Chicago  De- 
cember 30  and  31,  a  resolution  was  adopted  to  the  effect  that 
members  of  the  association  would  no  longer  grant  degrees  to 
night  law  school  students,  and  that  after  September  of  this  year 
no  schools  giving  night  law  courses  would  be  eligible  to  mem- 
bership in  the  association.  There  was  considerable  opposition  to 
the  resolution. 

Oklahoma  Bar  Association. — The  annual  meeting  of  the 
Oklahoma  Bar  Association  was  held  at  Oklahoma  City  in  Decem- 
ber. A  constitutional  amendment  designed  to  expedite  and 
cheapen  methods  of  obtaining  justice  in  Oklahoma  was  proposed. 
The  draft  was  made  by  a  committee  composed  of  ei^ty-five 
attorneys  and  contemplates  a  judicial  commission  composed  of 
members  of  the  State  Supreme  Court  who  would  have  authority 
to  make  and  enforce  rules  of  procedure  in  all  courts  throughout 
the  state. 

Massachusetts  Bar  Assoctation. — The  Massachusetts  Bar 
Association  at  its  annual  meeting  hdd  at  Worcester  in  December 
elected  officers  as  follows:  President,  Frederick  P.  Fish  of  Brook- 
line;  Vice-Presidents,  James  M.  Morton  of  Fall  River,  Frederic 
Dodge  of  Behnont,  John  W.  Hammond  of  Cambridge,  and  Wil- 
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liam  Caleb  l4oring  of  Boston;  Treasurer,  Chailes  B.  Rugg  of 
Worcester;  Secretary,  Frank  W,  Grinnell  of  Boston;  Executive 
CoouQittee,  Joha  Barker  of  Springfield,  Stoughton  Bell  of  Cam- 
bridge, Stanley  £.  Qua  of  Lowell^  Charles  M.  Davenport  of  Bos- 
ton, Henry  H.  Fuller  of  Lancaster,  Edmund  G.  Ford  of  Law- 
rence^ Charles  Mitchell  of  New  Bedford,  Gardner  K.  Hudson  of 
Fitchboig,  Starr  Parson  of  Lynn,  Frank  J.  Lawler  of  Green- 
field, John  W.  McAnamey  of  Quincy,  John  W.  Mason  of  North- 
ampton, Thomas  W.  Proctor  of  Newton,  Arthur  Dolan  of  Boston, 
C.  C.  King  of  Brockton,  Robert  D.  Wesson  of  Cambridge,  Ed- 
mund K.  Arnold  of  Boston,  William  McKechnio  of  Springfield, 
Reginald  H.  Smith  and  John  A.  Sullivan  of  Boston. 

The  Nebraska  Bab  Association  met  at  Omaha  December  29 
and  30  for  its  twentieth  annual  convention.  At  a  banquet  held 
at  the  close  of  the  convention  the  principal  address  was  given 
by  former  Appellate  Judge  Clarence  N.  Goodwin  of  Chicago  on 
"The  American  Judiciary/'  In  the  absence  of  Federal  Judge 
T.  C.  Hunger,  who  was  expected  to  be  present.  Chief  Justice 
Andrew  M:  Morriaa^  of  the  Nebraska  Supreme  Court  spoke. 
Judge  Morrissey  discussed  the  work  of  the  judiciary,  of  which 
he  is  the  head,  and  said  that  for  the  first  time  in  a  long  while 
the  supreme  court  of  this  state  was  only  one  year  behind,  having 
only  661  eases  on  the  docket  W.  M.  Morning  of  Lincoln  was 
elected  iMnendent  ef  the  state  aseoeiatkm  ttxr  1920.  I.  G.  Beeler 
of  North  Platte,  E.  E.  Wood  of  Wahoo  and  Edwin  Crites  of 
Chadron  were  named  vice-presidents.  Anon  Raymond  of  Omaha 
was  elected  secretary  and  Raymond  M.  Crossman  of  Omaha 
treasurer.  Fred  A.  Wright  of  Scottsbluff  was  elected  in  the 
executive  council.  Other  members  of  this  council  continue  in 
o£5ce.  Resolutions  regretting  the  death  of  the  late  Samuel  H. 
Sedgwick,  associate  justice  of  the  state  supreme  court,  wore 
passed. 


The  Ez-EIaiser  in  Coubt. — The  Kaiser  is  appearing  in  a  new 
role,  viE.,  that  of  suitor,  says  the  Law  Times.  Acc(»ding  to  a 
dispatch  from  Stuttgart,  an  application  was  made  recently,  on 
behalf  of  the  Kaiser,  before  the  civil  tribunal  of  Wurtemburg, 
to  interdict  the  publication  of  the  third  volume  of  the  Pensees 
et  souvenirs  of  Bismarck.  The  ground  of  the  application  is  that 
the  book  will  contain  letters  from  the  ex-Kaiser,  over  which  he 
claims  to  exercise  his  droit  d'auteur,  or  copyright.  The  tribunal 
has  granted  the  inteordict,  but  the  decision  will  be  carried  before 
the  Supreme  Tribunal. 

An  Old  Law  Book. — A  well  known  London  bookseller  has 
for  sale  a  copy  of  the  earliest  edition  of  the  first  work  of  the 
famous  Flemish  jurist,  Josse  de  Damhouder.  The  title  is  Prac- 
tyke  ende  Handhouck  in  Criminele  Laaken,  and  the  date  is  1555. 
Besides  being  the  work  of  an  able  lawyer,  his  books'  are  remark- 
able for  the  number  of  their  illustrations.  This  volume  contains 
more  than  fifty  woodcuts  representing  every  variety  of  crime  and 
punishment,  and  is  valued  at  £7.  A  further  interest  at  the 
present  time  is  that  it  is^a  good  example  of  Louvain  printing. 
Although  Lincoln's-inn  Library  and  the  Middle  Temple  Library 
both  contain  examples  of  his  works,  neither  appears  to  possess 
this  edition  of  the  first,  but  each  has  Le  Refuge  et  Garand  des 
Pupilles,  Orphelins,  et  Prodiguee:  traiie  fort  utile  et  neeessaire 
a  tcm  Legiates,  Pratticiene,  Justieiers  et  Oficien,  aome  de  figures 
comoendbles  u  la  tnatiire.    It  was  published  at  Antwerp  in  1567, 

•With  credit  to  English  legal  periodicals. 


and  the  illustrations  are  certainly  quaint.  The  book  is  still  an 
authority  in  South  Africa  in  connection  with  the  application  of 
Roman-Dutch  law  on  guardianship.  Gray's-inn  Library  contains 
a  collected  edition  of  Damhouder's  works. 

NON-DISGLOSfUBE    OF    LiFB    POLICY   BY    BANKRtTPT. — In    TapstCr 

V.  Ward  (1909,  101  L.  T.  Rep.  26,  503)  it  was  held  that  where 
a  person  effected  a  policy  on  his  own  life  and  afterwards  became 
a  liquidating  debtor  under  the  Bankruptcy  Act  1879,  and  con- 
tinued to  pay  the  premiums  during  the  liquidation  without  the 
knowledge  of  the  trustee  in  the  liquidation,  and  continued  to 
pay  them  after  his  discharge,  his  personal  representative,  on  his 
death,  had  no  claim  to  the  proceeds  of  the  policy.  The  reason 
of  this  is  that  every  contract  made  by  the  debtor  before  or  dur- 
ing the  liquidation  is  the  property  of  the  trustee,  and  the  policy 
is  a  contract  which  ought  to  be  disclosed  to  the  trustee.  In  the 
recent  case  of  Re  Stokes;  Ex  parte  Mellish  (121  L.  T.  Rep.  391) 
it  was  sought  to  distinguish  Tapster  v.  Ward  (sup.)  on  two 
grounds.  The  policy  was  effected  not  before  but  during  the 
liquidation,  and  the  premiums  during  the  liquidation  were  paid 
out  of  the  salary  allowed  to  the  debtor  as  clerk  to  the  trustee 
who  carried  on  the  debtor's  business.  These  two  grounds  were 
held,  however,  to  be  quite  insufficient  to  distinguish  the  case 
from  Tapster  v.  Ward  (sup.),  the  principle  of  which  case  was 
foUowed  in  Re  Philips  (110  L.  T.  Rep.  939;  (1914)  2  K.  B. 
689),  for  it  obviously  made  no  difference  that  the  policy  was 
effected  during  and  not  previous  to  the  liquidation,  and  the  con- 
tract was  stin  the  property  of  the  trustee,  m  spite  of  the  fact 
that  the  premiums  were  paid  out  of  the  debtor's  salary.  The 
position,  however,  is  entirely  different  if  the  trustee  is  aware  of 
the  policy  atid  stands  by  and  allows  the  premiums  to  be  paid 
by  the  debtor's  wife.  He  cannot  then  intervene  and  take  the 
benefit  of  the  policy  without  allowing  the  wife  the  amount  of  the 
premiums  paid  by  her:  (Re  Tyler,  97  L.  T.  Rep.  30;  (1907)  1 
K.  B.  865;  Re  Hall,  97  L.  T.  Rep.  33;  (1907)  1  K.  B.  875). 
In  such  a  case  the  principle  of  Ex  parte  James;  Re  Condon  (30 
L.  T.  Rep.  773;  L.  Rep.  9  Ch.  App.  609)  applies,  where  Lord 
Justice  Farwell  said :  "The  officer  of  the  court  must  not  embark 
upon  a  course  of  conduct,  either  of  omission  or  commission,  which 
is  unworthy  of  the  court  so  as  to  commit  the  court  to  do  acts 
which  it  would  feel  bound  to  repudiate." 

-  International  Conference  on  the  League  of  Nations. — 
The  conference  of  associations  in  favor  of  the  League  of  Nations 
sitting  in  committee  in  Brussels  last  week  passed  a  resolution 
regarding  the  International  Court  of  Justice.  The  committee 
adopted  the  principle  of  the  equality  of  all  States,  that  they 
shall  have  each  the  same  number  of  representatives  and  the  same 
number  of  votes — ^that  is,  one  vote  for  each  State.  Another 
resolution  adopted  was  to  the  effect  that  there  shall  only  be  one 
judge  of  the  same  nationality  in  the  court.  These  reo<munenda- 
tions  will  have  to  come  before  a  plenary  sitting  of  the  confer- 
ence for  approval  At  the  second  meeting  of  the  committee, 
the  following  recommendations  relative  to  disarmament  were 
adopted:  (i)  Conformably  to  the  views  of  the  associated  soci- 
eties, measures  shall  be  taken  without  delay  to  bring  about  the 
progressive  reduction  of  all  armaments  in  terms  of  art.  8  of  the 
Convention  (pacte)  of  the  Soci^t6  des  nations.  Each  society 
in  consequence  shall  undertake  in  its  own  country  a  campaign 
with  the  object  of  bringi))g  about  disarmament,  and  urging  public 
opinion  to  accept  any  proposition  in  this  sense  put  forward  by 
the  Soci6t^  dee  nations,  (n)  The  conference  considers  it  desir- 
able that  all  parliaments  shall  pass  a  resolution  inviting  their 
respective  governments  to  grant  a  mandate  to  their  delegates 
to  the  next  aasembly  of  the  Society  des  nations  to  propose  the 
examination  of  practical  measures  to  bring  about  a  progressive 
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redaction  of  armaments  and  which  in  the  result  will  bring  about 
a  general  disarmament,  (m)  The  Conference  of  Brussels  con- 
firms the  resolutions  adopted  unanimously  by  the  Conference 
of  London,  having  reference  to  arts.  8  and  9  of  the  pacte  de  la 
Soci^  des  nations,  {iv)  The  committee  proposes  that  its  de- 
liberations shall  be  resumed  in  Brussels  as  soon  as  the  adhesion 
of  America  to  the  Soci^t^  des  nations  has  been  agreed  upon. 
The  question  of  the  participation  of  the  Vatican  in  the  Soci^t^ 
des  nations  was  discussed.  M.  Siebemagel^  president  of  the 
Tribunal  of  Berne,  declared  that  a  great  number  of  Swiss  Cath- 
olics are  opposed  to  the  League  of  Nations,  and  will  remain  so 
until  the  opposition  to  Vatican  representation  is  waived.  The 
question  arose  as  to  whether  the  Vatican  should  be  considered  as 
a  nation,  but  the  opinion  was  in  the  negative,  yet  it  was  agreed 
that  the  Papacy  is  a  Power,  and  that  there  were  no  strong  rea- 
sons for  excluding  the  Saint-Si^.  Ultimately  it  was  decided  to 
refer  the  matter  back. — Law  Times. 

Contract  to  be  '^ony'  in  Certain  Event. — Contracts  not 
infrequently  contain  a  stipulation  that,  in  a  certain  event,  they 
shall  be  void,  but  that  stipulation  cannot  always  be  taken  liter- 
ally. It  will  not  enable  one  of  the  parties  to  take  advantage 
of  his  own  wrong.  The  judgments  of  the  Law  Lords  in  the 
comparatively  recent  case  of  New  Zealand  Shipping  Company 
Limited  v,  Soci^t^  des  Ateliers  et  Chantiers  de  France  (118  L. 
T.  Rep.  731;  (1919)  A.  C.  1)  make  this  clear.  There  by  a  con- 
tract made  in  1913,  a  French  company  agreed  to  build  a  steamer 
for  a  shipping  company,  to  be  completed  by  January  30,  1915, 
subject  to  an  extension  of  time  if  the  building  was  delayed  by 
an  unpreventable  cause;  and  if  the  builders  should  be  unable  to 
deliver  the  steamer  within,  if  France  should  become  engaged  in 
a  European  war,  eighteen  months  from  the  date  agreed  upon 
for  completion,  the  contract  was  to  become  void,  and  all  money 
paid  by  the  shipping  company  was  to  be  repaid  to  them  with 
interest.  As  everyone  knows,  in  August,  1914,  France  became 
engaged  in  the  great  war,  and  the  builders  were  prevented  by 
unpreventable  causes  from  completing  the  steamer  within  the 
time. agreed  upon.  The  question  was  whether  the  builders  were 
entitled  to  treat  the  contract  as  void,  notwithstanding  that  the 
shipping  company  required  them  to  complete  and  deliver  the 
vessel.  It  was  held  by  the  House  of  Lords  (affirming  the  deci- 
sion of  the  Court  of  Appeal  and  of  Mr.  Justice  Bailhache)  that 
the  contract  had  become  void,  and  not  merely  voidable  at  the 
opinion  of  the  shipping  company.  Lord  Finlay  (the  then  Lord 
Chancellor)  in  the  course  of  his  judgment  referred  to  the  case 
of  Roberts  v.  Wyatt  (2  Taunt.  276) — a  case  between  a  vendor 
and  a  purchaser  of  land — in  which  Sir  James  Mansfield,  C.  J., 
said:  "Something  has  been  argued  on  the  construction  of  the 
proviso  that  in  case  the  vendor  could  not  make  a  title  the  con- 
tract should  be  void.  But,  in  order  to  adapt  that  defense  to 
the  present  case,  the  argument  must  be  that,  if  the  defendant 
says  he  cannot  answer  the  objection,  it  shall  be  absolutely  void 
at  the  choice  of  either  party.  But  that  is  not  so;  the  meaning 
is  that,  if  the  seller  cannot  make  a  good  title  by  the  time  men- 
tioned, the  contract  shall  be  void  as  against  him,  and  the  plaintiff 
has  a  right  to  be  off  his  bargain.  So  e  contra  if  the  plaintiff 
does  not  pay  the  money  the  defendant  may  avoid  the  contract; 
but  the  plaintiff  cannot  say,  'I  am  not  ready  with  my  money, 
therefore  I  will  avoid  the  contract';  nor  can  the  seller  say,  'My 
title  is  not  good,  therefore  I  shall  be  off.' "  Lord  Atkinson  in  the 
New  Zealand  Shipping  Company  case  said  that  it  was  un- 
doubtedly competent  for  the  two  parties  to  a  contract  to  stipulate 
by  a  clause  in  it  that  the  contract  should  be  void  upon  the  hap- 
pening of  an  event  over  which  neither  of  the  parties  had  any 
control.    But  if  the  stipulation  were  that  the  contract  should  be 


void  on  the  happening  of  an  event  which  one  or  either  of  them 
could  by  his  own  act  or  omission  bring  about,  then  the  party 
who  by  his  own  act  or  omission  brought  that  event  about  could 
not  be  permitted  either  to  insist  upon  the  stipulation  himself, 
or  to  compel  the  other  party,  who  was  blameless,  to  insist  upon 
it,  because  that  would  be  to  permit  him  to  take  advantage  of  his 
own  wrong — ^a  principle  at  least  as  old  as  Coke  upon  Littleton. 


(iliiter  liidi 

An  Apostasy.— Abbott  v.  Church,  288  111.  91. 

The  Law's  Delay. — Goodspeed  v.  Law,  260  Fed.  497. 

Fair  and  Wabmeb.— Daily  News  v.  Snow,  248  Fed.  1019. 

A  Deportation  Proceeding? — ^People  v,  Albert  Fredmck 
G^rge  Yereneseneckockockhoff,  120  Cal.  497. 

No  Favoritism  in  This  Court. — ^In  Favorite  v.  Superior 
Court,  184  Pac.  15,  Favorite  lost. 

Not  an  Artful  Dodger. — ^In  Dodge  v.  United  States,  258  Fed. 
300,  the  plaintiff  in  error  sought  in  vain  to  reverse  his  conviction 
for  violating  the  Espionage  Act. 

Not  Reoomhended  to  Christian  Scientists. — ^"Imprison- 
ment in  the  penitentiary  is  a  reality.  It  cannot  be  taken  by 
absent  treatment" — ^Per  Amidon,  J.,  in  Morgan  v.  Ward,  248 
Fed.  691. 

Meaning  Socialism? — ^''Because  the  Constitution  of  the 
United  States  was  criticised  it  does  not  follow  that  anything 
that  is  criticised  is  as  good  as  the  Constitution  of  the  United 
States." — ^Per  Charles  E.  Hughes  before  the  New  York  County 
Lawyers'  Associaticm. 

In  the  Good  Old  Dats. — ^In  the  case  of  Patton  v.  Brown, 
Fed.  Cas.  No.  10,832,  decided  in  1812,  the  reporter's  statement  of 
facts  contains  the  following  rather  remarkable  information :  '^The 
court  was  full,  whidii  was  the  reason  why  the  counsel  for  the 
plaintiffs  stirred  them  again." 

Depends  on  t;pe  Viewpoint. — Under  the  caption  "The  Win- 
ner does  not  always  win,"  Judge  O'Neill  of  the  Circuit  Court  of 
Wisconsin  sends  us  a  copy  of  his  judgment  in  the  recent  case 
of  Winner  v.  Winner  wherein  he  refuses  to  grant  the  prayer 
of  the  plaintiff  that  his  marriage  be  annulled  on  the  ground  of 
fraud. — Well,  Judge,  you  can't  exactly  say  that  the  def^idant 
lost,  can  youf 

Some  Job  I—In  Rochford's  Case  (Mass.)  124  N.  E.  891,  it 
appeared  that  a  factory  employee  during  the  noon  hour  was 
seated  in  a  room  in  the  factory  with  a  girl  sitting  on  his  knee 
and  two  other  girls  talking  to  him.  While  rising  suddenly,  on 
the  blowing  of  the  whistle,  he  put  his  hand  into  a  nearby  machine. 
It  was  claimed  by  the  employee  that  the  injury  arose  out  of  and 
in  the  course  of  his  employment,  but  the  court  refused  so  to 
decree. 

Caught  Him  Napping. — ^In  State  v.  Astin,  180  Pac.  394,  Judge 
Mackintosh  of  the  Washington  Supreme  Court,  referring  to  a 
decision  by  Chief  Judge  Cooley  holding  contrary  to  the  Wash- 
ington jurist's  own  views,  said  that  it  was  ''a  decision  not  con- 
sistent with  rules  of  statutory  construction  which  have  never 
received  better  expression  than  that  given  by  the  same  authority. 
The  decision  can  only  be  explained  by  recalling  that  even  great 
Homer  is  reputed  to  have  sometimes  nodded." 
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Who  Wouldk^f  Be  a  JiTDcnt— In  Nidumiya  «.  United  StateB, 
131  Fed.  650,  wherein  was  preeented  for  deoision  the  question 
whether  Japanese  8ak6  should  be  elsasified  as  wine  or  as  beer, 
Cirsnit  Judge  Townsend  said;  ''A,test  of  the  sample  by  taste 
and  smell  and  examination  indicates  that  it  is  only  remotely 
similar  in  quality  to  either  wine  or  beer.  In  use  it  is  like  either 
liquid,  being  drunk  for  flavor  and  erhilaratimn.^^ — ^Now,  what  we 
want  to  know  iS|  how  big  was  the  sample  and  who  tested  itt 

FncALi  FoBOiBT.— In  Cowan  v.  Beall,  1  MeArthur  (D.  C.) 
274^  Cartter,  C.  J.,  said:  ^These  three  exhibits  presented  by  Mrs. 
Cowan  are  either  tm^  or  they  involve  a  series  of  complications 
and  forgeries  that  would  do  credit  to  the  hand  of  a  masculine 
adept  who  has  had  the  benefit  of  two  or  three  convictions  and 
the  experience  of  some  years'  service  in  the  penitentiary.  For 
it  would  require  the  discipline  of  a  penitentiary  education  to 
prepare  a  man  for  the  commission  of  such  cunningly  devised 
forgeries  as  are  charged  upon  this  woman."-— Having  in  mind 
woman's  highly  developed  &culty  of  imitation,  our  first  impulse 
on  reading  the  foregoing  was  to  characterise  it  as  pure  bunk. 
But  IS  itt  Come  to  think  of  it,  how  many  cases  of  forgery  by 
women  are  to  be  found  in  the  law  reportst  ' 

Thb  Pathogsbt  of  Oub  Fobefaxhsbs.— In  Alexandria  v. 
Broekett,  Fed.  Cas.  No.  182,  decided  by  the  Cireuit  Court  of 
the  District  of  Columbia  in  1810,  the  statement  of  fkcts  is  as 
follows:  '^Debt  for  the  penalty  of  two  hundred  dollars  under  a 
by-law  against  burning  oyster-shdls  in  Alexandria.  The  defend- 
ant pleaded  that  the  penalty  of  the  by-law  was  not  a  reasonable 
penalty,  upon  which  the  plaintiff  took  issue.  Upon  this  issue  the 
plaintiff  moved  the  court  to  instruct  the  jury  that  if  they  should 
be  satisfied  that  in  the  year  1803  (the  year  the  by-law  was  passed) 
the  yellow  fever  prevailed  in  the  town,  and  was  generally  sup- 
posed to  have  been  caused  by  burning  oyster-sheik,  then  the 
penalty  was  reasonable."  Will  some  of  the  present  day  theories 
of  medical  sdenee  appear  equally  ridiculous  a  century  hence  t 

A  Brr  Too  Sicabt.— The  aphorism  that  a  man  who  acts  as  his 
own  l^al  adviser  has  generally  a  fool  for  a  client  has  received 
exemplification  in  a  recent  decision  of  the  Freneh  Court  of  Cas- 
sation, says  the  Law  Times.  An  application  to  regain  posses- 
sion of  a  dwelling  came  before  the  Commiasion  arbUraHe,  but 
the  tenant  ignored  the  citation  by  registered  letter  by  refusing 
to  accept  it  and  writing  on  the  envelope  '^refused,"  his  conten- 
tion being  that  the  notice  must  be  served  by  an  official  of  the 
court  personally.  Following  the  conclusions  of  the  anoc<a  gin* 
Srat  Blondell,  the  chatrbre  civile  of  the  Court  of  Cassation  held 
that  the  fact  of  the  envelope  being  marked  '^fused"  by  the 
person  interested  was  sufficient  evidence  to  show  that  he  was 
aware  of  the  contents  of  the  envelope,  and  this  met  the  require- 
ment of  the  spirit,  if  not  the  letter,  of  the  law. 

The  Intent  of  the  Testatob. — ^As  indicative  of  the  length 
to  which  the  courts  wiU  go  in  the  attempt  to  give  effect  to  the 
intent  of  testators  we  beg  leave  to  cite  the  ease  of  Olssen's  Estate 
(Cal.)  184  Pae.  22,  wherein  it  was  held  that  the  following  was 
a  sufficiently  intelligible  writing  to  constitute  an  olographic  will : 

"4/12A7th 
'^od  dark  351  jcmes  st  progfeeld  Apa  Apaimass  201  I  leev 
hore  $2000.00  more  cash  mony 

^  Jaok  Qlssbn 
''My  my  is  deere  i  leev  bore  alle 

^'Jaok  Olssbn^' 

There  is  one  thing  at  least  about  the  case  which  is  free  from 
doubt,  and  that  is  the  inability  of  anyone  to  demonstrate  that  the 
Courtis  interpretation  of  the  will  is  incorrect 


Answebed  bt  the  Offigb  Bot.— 

To  the  Editor  of  Law  Notes. 

Sib:  It  seems  to  me  that  the  Prohibition  Party  is  a  ''dry  trust" 
within  the  meaning  of  the  Sherman  Anti-Trust  Act.  Can  you 
cite  me  any  authorityt 

Louisville,  Ey.  Law  Student. 

[Maybee  «.  Maybee,  6  N.  T.  Supp.  575.— Ed.] 

To  the  Editor  of  Law  Notes. 

Sib:  My  son  is  determined  to  study  law. 
lawyers  are  badt 

New  York  City. 

[Not  all  lawyers  are  bad.  In  Nygven  v.  Nygven,  42  Neb.  408, 
Qood  and  Good  were  the  attorneys  for  the  appellee. — Ed.] 


Ib  it  true  that  an 


Anxious  Motheb. 


long  EAB8  IK  NOBIH  GABOLINA. 

To  the  Editor  of  Law  Notes. 

Sib:  We  have  been  very  much  entertained  by  the  recent  con- 
tributions from  your  North  Carolina  correspondents  on  the  sub- 
ject of  "Lie  Bills  and  Cropped  Ears."  Would  not  the  inalienable 
right  of  North  Carolina  citisens  to  wear  long  ears  give  their 
courts  of  equity  jurisdiction  to  entertain  Bills  Quia  Timet  in  sudh 
casest 

Eugene  A.  Jones. 

Washington,  D.  C. 

THE  ^SILUBIAN^'  KAMKOTH. 

To  the  Editor  of  Law  Notes. 

Bib:  The  Nov.-Dec  number  of  Law  Notes  just  received.  On 
page  145  it  reads:  "a  silurian  mammoth.''  In  what  museum  may 
a  specimen  of  it  be  seent  What  is  it  anywayt  Does  anything 
survive  in  a  bed  of  leM^af 

John  T.  Cook. 

Albany,  N.  T. 

[Te  editorial  writer,  driven  from  juristic  figure  of  speech  to 
geologic  exactitude^  deposes  and  says: 

1.  The  mammoth  is  usually  ascribed  to  eras  subsequent  to  the 
Silurian,  but  the  authorities  are  in  hopeless  conflict. 

2.  Fossil  relics  of  the  mammoth  have  been  found  in  gravel, 
rock,  glacial  ice,  etc.,  but  none,  so  far  as  known,  in  lava. 

3.  There  is  no  reason  why  a  fossil  should  not  survive  in  lava — 
vide  reports  on  excavations  at  Pompeii 

4.  The  mammoth  is  deader  than  John  Barieycom. 
Wherefore  the  writer  prays  that  his  poetic  license  be  not  re- 
voked.— ^Bd.] 

ICB.  JUSTICE  BIDDELL  PBO  SE. 

To  the  Editor  of  Law  Notes. 

8ib:  I  erave  the  privilege  of  replying  to  the  charge  of  the 
New  York  Sun,  referred  to  in  your  November-December  issue, 
that  once  addresrfng  a  jury,  I  said,  ''G^tlemen,  how  muchf 
and  let  it  go  at  thai.  That  I  so  charged  is  true:  true  that  I  said 
no  more.  But  let  me  plead  before  my  judicial  brethren  (all 
other  lawyers  wiU  think  I  need  no  defense)  by  way  of  confession 
and  avoidance.  The  case  was  tried  at  Hamilton,  Ontario:  it  was 
one  of  personal  injury  by  a  eoUision,  liability  was  admitted,  an 
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offer  had  been  made  and  refused — ^and  the  whole  question  was 
the  qoantum.  Medical  witnesses  had  testified,  a  wagonload  on 
one  side^  a  carload  on  the  other,  and  medical  reputations  were  in 
tatters:  very  able  and  eloquent  counsel  had  addressed  the  jury 
exhaustively  and  exhaustingly.  When  at  length — and  at  great 
length — they  had  said  their  last  word,  that  jury  looked  at  me  in 
apparent  pleading  mingled  with  dread.  I  pitied  them  and  said 
only  ''Gentlemen,  how  muchf  The  look  of  surprised  gratitude 
on  those  weary  faces  was  sufficient  reward  for  unprecedented 
jndioial  restraint  and  reticence — ^there  was  no  objection  by  coun- 
sel— ''angels  could  no  more" — o  si  sic  omnia — and  the  jury  in  a 
few  minutes  brought  in  a  verdict  of  about  half  the  amount  offered 
and  refused.  No  appeal:  everybody  satisfied  but  the  plaintiff 
and  her  lawyers.  What  say  my  very  approved  good  masters  of 
the  Bench  f    Am  I  quitf 

William  Rbnwick  Riddell. 
Osgoode  Hall,  Toronto. 

OONOUSBBNT  JUBISDICTION  OF  STATE  AND  F^ERAL   GOVERNMENTS. 

To  the  Editor  of  Law  Notes. 

Sib:  Mr.  Bronaogh,  in  his  article  on  concurrent  jurisdiction 
under  the  Eighteenth  Amendment  in  the  August  number  of  Law 
Notes,  argues  that  concurrent  power  to  enforce  the  Amendment 
necessitates  identical  legislation  by  Congress  and  the  legislatures 
of  the  several  states  if  conflict  is  to  be  avoided.  Mr.  Wheeler 
in  his  reply  apparently  takes  the  ground  that  there  will  be  no 
conflict  because  the  offender  against  the  laws  may  be  punished 
under  the  federal  or  the  state  enforcement  act,  according  as 
one  or  the  other  is  the  severer.  Each  writer  seems  to  take  ii 
for  granted  that  an  illegal  sale  of  liquor  will  constitute  but  one 
offense  and  that  the  seller  can  be  tried  but  once  for  any  single 
act.  As  a  matter  of  fact,  the  seller  may  be  subject  to  successive 
prosecutions  by  the  United  States  and  the  state  in  which  the 
sale  is  made,  whenever  such  sale  contravenes  the  provisions  of 
the  laws  of  both  sovereigns.  Concurrent  jurisdiction  of  this  sort 
is  not  anomalous,  as  Mr.  Bronaugh  avers.  It  has  frequently  been 
held  that  one  who  passes  counterfeit  money  may  by  the  same 
aet  be  guilty  of  offences  against  both  state  and  federal  statutes 
and  may  be  punished  under  both.  Fox  v,  Ohio,  5  How.  410; 
United  States  v.  Marigold,  9  How.  560.  In  United  States  v. 
Barnhart,  22  Fed.  285,  it  was  decided  that  a  previous  acquittal 
of  homicide  in  a  state  court  was  no  bar  to  a  subsequent  prose- 
cution by  the  United  States,  where  the  offense  was  the  killing  of 
a  tribal  Indian  on  an  Indian  reservation  within  the  territorial 
limits  of  a  state.  In  Moore  v.  The  People  of  Illinois,  14  How. 
13,  the  Supreme  Court  held  that  both  Illinois  and  the  United 
States  could  punish  a  man  for  harboring  a  runaway  slave.  The 
reasoning  of  these  decisions  has  been  cited  with  approval  by  the 
Supreme  Court  as  recently  as  1907,  in  Grafton  v.  United  States, 
206  U.  S.  333,  353,  although  the  facts  of  that  case  took  it  out 
of  the  rule. 

These  cases  dispose  of  Mr.  Bronaugh's  argument  that  '^to  hold 
that  a  state  could  not  enact  a  law  enforcing  the  amendment  which 
was  in  conflict  with  an  act  of  Congress  would  certainly  seem  to 
deprive  the  state  of  its  ^concurrent  jurisdiction  to  enforce  the 
article  by  appropriate  legislation.'  '^    It  will  be  observed  that  in 
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each  of  the  abov(>,  eases  the  statutes  of  the  state  and  federal 
governments  differed  widely  in  form,  although  the  subject  matter 
was  the  same. 

It  appears,  therefore,  that  in  the  rare  instances  in  which  the 
United  States  and  a  state  have  concurrent  jurisdiedon  to  enact 
and  enforce  laws  on  any  subject,  each  can  pass  whatever  legisla- 
tion it  chooses  and  can  enforce  that  legislation ;  but  neither  sov- 
ereign can  provide  that  certain  acts  shall  not  constitute  a  crime 
under  the  laws  of  the  other,  any  more  than  the  United  States 
could  formerly  protect  a  bootlegger  in  a  dry  state  by  issuing  to 
him  an  internal  revenue  certificate,  or  that  a  state  could  release 
a  liquor  dealer  from  the  necessity  of  taking  out  a  federal  license. 
It  follows  that  a  state  will  not  be  able,  by  hurriedly  trying  an 
offender  against  the  liquor  laws  in  its  own  courts,  to  protect  him 
from  punishment  under  a  federal  law. 

None  of  the  cases  cited  above  are  overruled  or  weakened,  either 
specifically  or  by  implication,  by  Neilsen  v.  Or^on,  212  U.  S. 
315,  which,  as  Mr.  Wheeler  demonstrates,  is  not  in  point. 

If  the  views  advanced  herein  are  correct,  the  only  possible  con- 
fiict  in  the  enforcement  of  the  Amendment  will  be  over  the  rela- 
^tively  unimportant  question  as  to  which  sovereign  shall  try  the 
offender  first. 

ABTHtm  E.  Case. 

Philadelphia,  Pa. 


''The  charge  to  the  jury  and  requests  to  charge  should  be 
based  on  the  concrete  facts  of  the  case.  A  charge  is  not  to 
be  a  mere  legal  essay."— P«r  Qaynor,  J.,  in  Sperry  v.  Vmoa  R. 
Co.,  129  N.  Y.  App.  Div.  594. 
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Uiueating  Seditious  Legislators. 

THB  proceeding  to  tmBeat  the  Socialist  members  of  the 
New  York  Assembly  will  undoubtedly  be  looked  to 
as  a  precedent  in  other  states,  and  the  fact  that  the  bar 
of  that  state  is  divided  in  opinion  on  the  subject  suggests 
the  propriety  of  careful  consideration  by  the  profession 
in  other  jurisdictions.  As  to  the  bald  question  of  power 
there  can  be  no  doubt  whatever.  The  legislative  body  is 
made  the  judge  of  the  qualification  of  its  members;  the 
power  being  given  without  limitation  or  qualification.  For 
its  abuse  the  remedy  is  at  the  polls.  But  since  arbitrary 
power  is  repugnant  to  the  spirit  of  our  institutions,  it  is  a 
proper  function  of  the  bar,  where  such  powei:  is  conferred, 
to  use  its  influence  to  see  that  the  power  is  exercised  in  a 
manner  consistent  with  tiie  general  theory  of  due  process 
of  law.  It  is  from  this  standpoint  that  the  question  is 
now  presented  to  the  profession.  While  the  contention 
has  been  made  that  it  is  not  consonant  with  the  principles 
of  free  government  to  exclude  a  representative  for  any 
cause  other  than  irregularity  in  his  election  or  the  want 
of  the  constitutionally  prescribed  qualifications,  precedents 
which  have  met  with  full  popular  approval  have  negatived 
that  view.  The  power  to  exclude  because  of  conviction 
of  crime  has  been  exercised  in  many  instances,  the  case 
of  Berger  being  the  latest.  Several  members  of  Congress 
who  adQiered  to  the  Confederacy  were  expelled,  and  no 
question  has  ever  been  made  of  the  propriety  of  this  action. 
Yet  more  closely  in  point  is  the  refusal  of  the  United 
States  Senate  to  seat  Senator-elect  Koberts  of  Utah.  At 
the  time  of  his  election  the  Mormon  church  was  more  or 
less  definitely  divided  into  two  factions;  those  who  had 
in  good  faith  abandoned  polygamy  in  theory  and  practice 
and  those  who  adhered  to  it  either  in  theory  or  in  practice. 


This  line  of  demarcation  the  Senate  carefully  observed 
in  refusing  to  seat  Roberts  and  later  in  seating  his  suc- 
cessor, the  present  senior  senator  from  Utah,  who,  though 
a  Mormon  in  faith,  established  that  in  life  and  doctrine 
he  conformed  to  the  laws  of  the  United  States.  Few  men 
who  are  familiar  with  political  history  in  Utah  will  now 
deny  that  the  Senate  acted  wisely  in  each  instance. 

Tlie  Test  of  Unfitness. 

FEOM  precedent  and  reason  alike,  at  least  one  clear  test 
of  the  unfitness  of  a  legislator  to  sit  may  be  deduced, 
viz.,  if  the  affiliations  and  declared  views  of  a  legislator 
elect  are  such  as  to  falsify  the  oath  of  office  which  he  is 
required  to  take,  it  is  a  travesty  on  government  to  allow 
him  to  take  his  seat.  That  oath  is  a  constitutional  decla- 
ration of  the  duty  of  a  l^islator.  The  man  who  refused' 
to  take  it  could  not  be  seated,  and  it  is  difficult  to  under- 
stand the  logic  of  those  who  contend  that  it  is  not  con- 
petent  to  prove  that  a  man  who  took  it  with  his  lips 
repudiated  it  in  his  Heart.  The  oath  prescribed  for  every 
legislator  in  the  United  States  is  in  substance  that  he  will 
support  the  Constitution  of  the  United  States,  and  that 
of  the  state  in  which  he  is  elected.  This  whole  proceeding 
which  has  been  denounced  as  an  infringement  on  the 
inalienable  rights  of  citizenship  involves  nothing  more 
than  an  assertion  of  the  right  to  prove  that  this  oath  was 
taken  falsely  and  with  no  intention  to  observe  it.  Citi- 
zenship duly  granted  may  be  revoked  on  proof  that  the 
oath  of  alli^ance  was  taken  without  a  real  intent  to 
renounce  allegiance  to  a  foreign  sovereign.  U.  8.  v.  Wvrs- 
terbarth,  249  Fed.  908.  Is  a  state,  investing  a  man  with 
the  power  to  make  its  laws,  bound  to  accept  the  formal 
affirmation  and  powerless  to  investigate  the  fact?  This 
view  of  the  matter  affords  a  clear  answer  to  the  conten- 
tion that  a  specific  crime  must  be  proved  as  the  basis  of 
an  exercise  of  the  power  to  exclude.  The  oath  to  support 
the  Constitution  of  the  United  States  may  be  falsified 
otherwise  than  by  the  commission  of  a  technical  crime. 
If  the  principles  of  a  party  or  an  association  are  incon- 
sistent with  the  Constitution  of  the  United  States  and 
can  be  put  into  practice  only  by  the  destruction  of  that 
Constitution  and  the  qverthrow  of  the  government  erected 
under  it,  a  member  of  that  party  or  association  cannot 
truthfully  swear  to  support  the  Constitution,  though  he 
never  personally  committed  a  crime.  There  is  a  clean  cut 
distinction  between  the  acts  which  disqualify  a  l^islator 
and  the  acts  which  warrant  the  imprisonment  of  a  citizen, 
the  same  distinction  which  exists  between  unfrocking  a 
heretical  priest  and  the  persecution  of  a  layman  for  her^y. 
It  is  beside  the  question  to  point  out  the  benefits  which 
past  revolutions  have  conferred.  Whatever  place  there 
may  be  in  our  civilization  for  the  revolutionist,  that  place 
is  not  in  the  legislative  halls. 

Tiie  Question  of  Procedure. 

WHILE  much  has  been  made  of  the  fact  that  the  New 
York  Assembly  summarily  suspended  the  Socialist 
members  elect  until  an  investigation  of  the  charges 
against  them  could  be  had,  it  is  difficult  to  see  where  any 
principle  of  law  was  violated  thereby.  It  is  well  settled 
that  it  is  proper  to  suspend  a  public  officer  pending  the 
trial  of  charges  warranting  his  removal.  See  note  16 
Ann.  Cas.  946.    "The  safety  of  the  state,  which  is  the 
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highest  law,  imperatively  requires  the  suspension  pending 
his  trial  of.  a  public  officer.  .  .  .  Such  temporary  suspen- 
sion without  previous  hearing  is  fully  in  accordance  with 
the  analogies  of  the  law.  It  is  a  constitutional  principle 
that  no  person  shall  be  deprived  of  his  liberty  or  property 
except  by  due  process  of  law,  which  includes  notice  and 
a  hearing,  yet  it  was  never  claimed  that  in  criminal  pro- 
cedure a  person  could  not  be  arrested  and  deprived  of  his 
liberty  until  a  trial  could  reasonably  be  had  or  that  in 
civil  actions  ex  parte  and  temporary  injunctions  might 
not  be  issued  and  retained  in  proper  cases  until  a  trial 
could  be  had  and  the  rights  of  the  parties  determined." 
State  V.  Police  Comers,  16  Mo.  App.  60,  quoted  with 
approval  in  State  v.  Peterson,  50  Minn.  244,  and  Oriner 
v.^  Thomas,  101  Tex.  36.  Moreover,  it  is  not  very  clear 
how  the  power  of  the  legislature  could  be  exercised  in  any 
other  manner.  The  power  of  a  legislative  body  to  judge 
of  the  qualification  of  its  members  is  naturally  to  be  exer- 
cised when  they  present  themselves  as  members  elect  to 
be  seated.  Whether  after  a  member  has  been  seated  the 
power  to  expel  can  be  exercised  except  for  matters  arising 
during  his  term,  is  so  doubtful  that  no  careful  lawyer 
would  take  the  risk  of  thus  foreclosing  the  entire  question. 

TYie  Sentimentalist. 

SENTIMENT  is  uo  mean  factor  in  government.  "Humani- 
tarian impulses  are  the  well  springs  of  social  prog- 
ress" (Chadwick,  J.,  in  Malette  v.  Spohwtie,  77  Wash. 
205).  A  government  whose  laws  were  made  and  executed 
in  a  spirit  of  cold  intellectuality  would  not  suit  any  one  ex- 
cept the  Hun.  Mankind  retains  enough  of  brutality  so  that 
power  unchecked  by  sentimental  considerations  always 
leads  to  grave  abuses.  The  trouble  with  sentiment  is  that, 
however  excellent  it  may  be  in  itself,  it  tends  to  concen- 
trate on  a  particular  phase  of  a  situation  and  forget  all 
counterbalancing  considerations.  Thus  many  excellent 
ladies  have  sent  flowers  to  condemned  murderers  while 
forgetting  all  about  the  children  of  the  victim.  Other 
well  meaning  persons  revolted  from  the  horrors  of  war 
and  forgot  that  the  alternative  was  the  greater  horror  of 
German  domination — an  attitude  about  as  logical  as  that 
of  a  person  who  should  oppose  the  creation  of  a  fire  de- 
partment because  of  the  risk  to  its  members  and  ignore 
the  risk  of  the  thousands  exposed  to  fire  in  crowded  tene- 
ments and  factories.  Just  now  the  popular  manifestation 
of  this  kind  of  sentiment  is  "parlor  Bolshevism,"  a  con- 
siderable number  of  perfectly  well  meaning  clergymen, 
college  professors  and  the  like,  protesting  against  the  de- 
portation of  seditious  aliens,  appealing  for  the  release  of 
"political  prisoners"  and  otherwise  giving  aid  and  comfort 
to  the  "Red"  propaganda.  It  is  fair  to  assume  that  they 
do  not  desire  to  overthrow  the  American  government  or  to 
foment  looting  and  assassination.  They  see  in  this  coun- 
try some  poverty  and  suffering,  some  injustice,  some  eco- 
nomic evils,  and  lend  themselves  to  a  movement  to  destroy 
the  whole  system  without  stopping  to  think  that  a  thou- 
sand times  greater  suffering  and  injustice  would  result. 
The  same  well  meaning  citizens  who  lend  countenance 
(and  perhaps  money)  to  the  "comrade"  from  Russia 
would  be  the  first  to  shrink  in  horror  from  the  conditions 
which  Bolshevism  has  produced  in  Russia  to-day.  They 
do  not  know  and  do  not  take  the  trouble  to  find  out  what 
the  high  sounding  phrases  of  the  studio  mean  when  trans- 
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lated  into  action  by  ignorant  men  inflamed  with  discontent 
and  class  hatred.  Just  because  ideals  are  the  most  potent 
force  in  the  world,  an  idealist  without  knowledge  is  the 
source  of  more  danger  than  a  bomb  throwing  ruffian. 

Residence  as  Qualification  of  President. 

HE  press  discussions  of  the  various  possible  candidates 
for  the  presidency  have  raised  an  interesting  ques- 
tion of  constitutional  law,  i.e.,  whether  a  plerson  who  has 
resided  outside  the  United  States  at  any  time  in  the  four- 
teen years  immediately  preceding  election  is  eligible.  The 
Constitution  (Art.  II,  sec.  1,  clause  6)  provides:  "No 
person  except  a  natural  bom  Citizen^  or  a  Citizen  of  the 
United  States,  at  the  time  of  the  Adoption  of  this  Con- 
stitution, shall  be  eligible  to  the  Office  of  President; 
neither  shall  any  Person  be  eligible  to  that  Office  who  shall 
not  have  attained  to  the  Age  of  thirty-five  Years,  and  been 
fourteen  Years  a  Resident  within  the  United  States." 
From  the  standpoint  of  reason  it  would  seem  that  resi- 
dence fourteen  years  immediately  preceding  election  is 
required.  The  makers  of  the  Constitution  obviously  in- 
tended to  require  that  the  President  should  be  free  from 
all  possibility  of  foreign  allegiance,  that  he  should  be  of 
mature  age,  and  that  his  actual  residence  should  have  been 
such  as  to  familiarize  him  with  local  conditions  and  keep 
him  clear  of  intimate  association  with  foreign  govern- 
ments. The  third  of  these  objects  would  be  entirely  de- 
feated if  a  boy  born  in  the  United  States  could  leave  its 
shores  at  the  age  of  fourteen,  reside  for  twenty-one  or  more 
years  in  Europe,  perchance  in  close  association  with  a 
European  Court,  and  then  be  eligible  to  the  presidency 
immediately  on  his  return  to  his  native  land.  Such  a 
construction  would  give  eligibility  to  a  man  who  was  for 
all  practical  purposes  an  expatriate,  and  whose  candidacy 
was  secretly  promoted  by  a  foreign  power.  An  argument 
of  some  force  can  however  be  based  on  the  history  of  the 
constitutional  provision  in  question.  As  reported  out  of 
committee  it  read:  "No  person  except  a  natural-bom  citi- 
zen, or  a  citizen  of  the  United  States  at  the  time  of  the 
adoption  of  this  Constitution,  shall  be  eligible  to  the  office 
of  President ;  nor  shall  any  person  be  elected  to  that  office 
who  shall  be  under  the  age  of  thirty-five  years,  and  who 
has  not  been,  in  the  whole,  at  least  fourteen  years  a  resi- 
dent within  the  United  States."  When  the  clause  came  up 
in  convention  "it  was  at  once  agreed  nem.  con."  and  re- 
ferred to  the  committee  on  style,  which  reported  it  back 
in  the  form  in  which  it  appears  in  the  Constitution.  See 
Meigs  on  The  Growth  of  the  Constitution,  10  Fed.  Stat. 
Ann.  (2d  ed.)  p.  206.  The  committee  on  style,  as  its 
name  indicates,  had  no  function  other  than  the  improve- 
ment of  phraseology  without  change  of  the  meaning,  and 
there  is  force  in  the  suggestion  that  the  present  wording 
was  accepted  by  the  convention  as  the  equivalent  of  the 
requirement  of  fourteen  years'  residence  "in  the  whole" 
which  it  adopted.  The  fact  remains,  however,  that  this 
construction  makes  the  constitutional  provision  wholly  in- 
adequate to  accomplish  the  purpose  for  which  it  was  obvi- 
ously intended. 


"  Judicial  NuUiiication.** 

A    HEADER  whose  commuuication.  appears  in  this  issue 
takes  exception  to  the  use  of  the  phrase  "judicial  nul- 
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Mcation"  as  applied  to  a  judicial  declaration  that  a  statute 
is  void  because  in  conflict  with  a  constitution  or  other 
fundamental  law.  In  one  sense  it  is  true  that  the  nullity 
results  from  the  fact  of  conflict  and  not  from  thov  declara- 
tion thereof.  The  conflict,  however,  is  not  a  fixed  and 
undeniable  fact;  it  is  a  matter  of  opinion.  Two  depart- 
ments of  government  having  jurisdiction  to  consider  the 
matter  go  on  record  as  believing  that  there  is  no  conflict. 
When  another  and  independent  department  overrules  that 
decision,  overrules  the  opinions  of  the  l^islative  and 
executive,  it  does  not  seem  inappropriate  to  cadi  it  "judicial 
nullification,"  using  the  term  in  no  invidious  sense  but 
as  accurately  representing  the  fact.  With  respect  to  the 
"constitutional  history"  to  which  our  correspondent  refers, 
a  study  of  that  history  has  led  many  learned  jurists  to 
the  conclusion  that  it  was  the  intention  of  the  makers  of 
the  Constitution  that  each  department  of  government 
should  judge  for  itself  whether  its  acts  were  in  conflict 
with  the  Constitution.  Sceptics  are  respectfully  Teferred 
to  Chief  Justice  Clark  of  North  Carolina.  There  are 
weighty  arguments,  perhaps  arguments  of  controlling 
weight,  against  unrestricted  legislatures,  but  the  proposi- 
tion that  such  a  l^slature  is  a  dangerous  "autocrat"  is 
not  one  of  them.  If  three  hundred  members  of  Congress 
voting  for  an  act,  each  one  subject  at  the  next  election  to 
be  deprived  of  office  if  the  people  do  not  approve,  consti- 
tute collectively  an  "autocrat,"  what  is  one  to  say  of  five 
judges,  who  against  the  opinion  of  their  four  colleagues 
can  declare  the  act  to  be  void  and  be  answerable  to  no  one 
on  earth?  With  respect  to  laws  passed  in  the  exercise 
of  the  police  power,  the  question  of  constitutionality  is  not 
determined  by  any  fixed  standards  which  may  be  defi- 
nitely ascertained;  it  is  simply  a  matter  of  opinion  as  to 
whether  the  statute  may  reasonably  be  considered  as  pro- 
moting the  public  health, 'safety  or  welfare.  On  that  ques- 
tion it  is  difficult  to  see  where  a  step  towards  autocracy 
is  taken  by  giving  the  final  decision  to  a  large  body  of 
men  directly  responsible  to  the  people  rather  than  to  a 
small  body  of  men  appointed  for  Ufa  For  example,  the 
legislature  of  New  York  was  of  the  opinion  that  night 
work  is  injurious  to  the  health  of  women,  and  passed  an 
act  prohibiting  it.  The  court  of  appeals  nullified  the  stat- 
ute on  the  ground  that  in  their  opinion  it  had  no  tendency 
to  protect  the  public  health.  People  v.  Williams^  189  N. 
Y.  131,  12  Ann.  Cas.  789.  Eight  years  later  the  court 
discovered  that  it  was  wrong  and  the  legislature  was  right, 
and  sustained  an  identical  statute.  People  v.  Schwemler, 
214  N.  Y.  396,  Ann.  Cas.  1916D  1059.  It  is  not  par- 
ticularly gratifying  to  American  pride  to  note  that  in  its 
second  decision  the  court  referred  to  European  experience 
confirming  the  judgment  of-  the  l^slature.  In  other 
words  the  most  populous  American  state  lagged  behind 
Europe  in  protecting  the  health  of  women  because  a  court 
assumed  the  power  to  bar  the  progress  which  the  people 
demanded.  Citations  might  be  multiplied  indefinitely  to 
show  that  the  courts  nullify  legislation  purely  because  of 
disagreements  with  the  l^slature  on  questions  of  fact 
or  policy.  There  is  room  for  a  contention  that  democracy 
will  not  work  and  that  a  stable  government  can  be  secured 
only  by  having  somewhere  an  autocracy  with  power  to 
thwart  on  occasion  the  will  of  the  people.  But  no  man  who 
believes  the  autocrat  to  be  an  evil  should  be  blind  to  the 
fact  that  the  nearest  approach  to  autocracy  in  the  Ameri- 
can Eepublic  is  the  power  of  the  courts. 


I 


Forging  Finger  Prints. 

T  seems  to  be  thoroughly  established  that  a  finger  print 
is  so  absolutely  distinctive  that  the  chance  of  its  being 
duplicated  by  the  hand  of  another  person  is  n^ligible  in 
practice.  Scientifically,  the  chance  of  duplication  has 
been  said  to  be  approximately  one  in  a  number  represented 
by  one  followed  by  sixty  ciphers.  See  Staie  v.  Kvhl, 
(Nev.)  3  A.  L.  R.  1694,  where  the  authorities  are  exhaus- 
tively collated.  From  the  acceptance  of  that  fact  the  aver- 
age mind  will  be  led  to  the  conclusion  that  the  finding 
of  a  finger  print  at  the  scene  of  a  crime  is  proof  positive 
that  the  person  whose  finger  corresponds  to  that  print  was 
there  present.  In  the  case  referred  to  a  number  of  cases 
are  cited  in  which  finger  print  evidence  contributed  mate- 
rially to  a  conviction.  But  Mr.  Milton  Carlson,  a  well 
known  examiner '  of  questioned  documents,  in  a  recent ' 
article  (5  Va.  Law  Reg.  p.  765)  while  in  no  way  impugn- 
ing the  unique  character  of  the  finger  print,  asserts  that 
it  is  capable  of  easy  and  undetectable  forgery,  and  that  by 
way  of  experiment  he  himself  has  made  on  a  bloody  knife 
an  exact  reproduction  of  a  finger  print  published  as  having 
been  found  at  the  scene  of  a  crime  in  a  distant  state.  While 
Mr.  Carlson  with  obvious  propriety  refrains  from  giving 
any  details  as  to  the  process  of  reproduction,  a  man  un- 
skilled in  the  engraver's  art  can  see  that  it  is  merely  a 
matter  of  minute  care  and  that  far  more  difficult  feats 
in  the  same  art  have  been  performed.  Once  the  copy  is 
accurately  made,  it  is  obviously  true  as  pointed  out  by 
Mr.  Carlson  that  the  forgery  is  practically  impossible  of 
detection.  The  imitation  of  handwriting  is  almost  always 
certain  of  discovery  by  an  expert,  chiefly  for  the  reason 
that  the  actual  writer  cannot  suppress  his  own  unconscious 
"pen  habits"  without  resorting  to  mechanical  means  which 
in  themselves  betray  him.  But  the  tracing  of  a  finger 
print  is  purely  mechanical,  and  granted  its  freedom  from 
microscopic  mechanical  defects,  it  is  difficult  to  see  how 
its  spurious  character  can  be  discovered.  The  possibility 
of  forgery  is  not  of  course  sufficient  to  exclude  finger  print 
evidence,  any  more  than  the  like  possibility  will  exclude 
a  writing,  but  the  possibility  must  be  borne  in  mind  by 
bench  and  bar  lest  undue  weight  be  given  to  the  print. 
It  needs  no  undue  cynicism  as  to  police  methods  to  con- 
template the  "framing"  of  a  case  against  a  person  of  that 
aggravating  class  who  are  believed  to  be  criminals  but 
cannot  be  proved  to  be  such,  by  placing  at  the  scene  of  a 
crime  a  reproduction  of  a  finger  print  found  in  the  police 
files.  Not  only  could  an  innocent  person  be  thus  exposed 
to  danger  of  conviction  of  robbery  or  murder,  but  a  re- 
production of  his  finger  print  might  even  be  placed  on  a 
bottle  of  whiskey. 

"Movies  "  as  Evidence. 

IN  a  murder  trial  recently  held  in  California  the  defense 
sought  to  present  its  version  of  the  tragedy  to  the  jury 
in  a  novel  and  striking  manner.  Skilled  motion  picture 
actors  enacted  before  the  camera  the  entire  scene  of  the 
homicide  according  to  a  description  based  on  the  testi- 
mony of  the  witnesses  for  the  defense,  and  the  picture  was 
offered  for  reproduction  before  the  jury,  with  the  testi- 
mony of  an  eye  witness  that  the  picture  depicted  the  events 
as  he  saw  them.  It  was  argued  with  considerable  plausi- 
bility that,  as  thus  verified,  the  picture  did  not  differ  in 
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principle  from  a  "still"  picture  proved  to  represent  accu- 
rately the  scene  depicted.    In  excluding  the  evidence,  the 
trial  judge  pointed  out  two  classes  of  cases  in  which  motion 
pictures  would  clearly  be  admissible;  where  the  picture  is 
of  the  actual  event  under  investigation  and  where  the  ques- 
tion is  whether  it  is  physically  possible  that  the  event 
could  have  taken  place  in  the  manner  described  by  a 
witness.     But  where  the  issue  is,  not  whether  the  facts 
could  have  been  as  related,  but  what  they  actually  were, 
he  held  with  undoubted  correctness  that  a  dramatic  por- 
trayal by  persons  who  did  not  see  the  event  is  hearsay 
evidence.     Answering  the  argument  based  on  the  admis- 
sibility of  ordinary  photographs,  he  quoted  from  Moore 
on  Facts  as  to  the  possibility  of  misrepresentation  in  pho- 
tographs (see  on  this  point  Law  Notes,  Vol.  19,  p.  46) 
and  file  danger  that  jurors  will  attach  undue  weight  to 
a  pictorial  representation.    These  dangers,  he  went  on  to 
point  out,  are  peciJiarly  present  in  case  of  motion  pic- 
tures.   The  actor  representing  the  deceased,  for  example, 
being  instructed  by  the  "scenario"  to  depict  him  as  the 
aggressor,  could  not  duplicate  the  actual  mannerisms  of 
the  deceased,  but  would  naturally  use  his  dramatic  skill 
and  training  to  act  the  part  strongly  and  convincingly. 
Because  of  the  many  little  mannerisms  which  play  so  im- 
portant a  part  in  motion  pictures,  it  is  impossible  that 
the  actual  events  should  be  reproduced  accurately ;  in  fact, 
as  the  court  pointed  out,  "it  woiJd  be  extremely  difficiJt,  if 
not  impossible,  for  the  same  set  of  actors,  however  skilled, 
to  make  this  picture  twice  alike."    In  other  words,  the  pic- 
ture is  inaccurate  as  to  details  in  a  matter  where  the  small- 
est detail  is  of  importance,  and  it  is  clear  that  under  those 
circumstances  a  photograph  would  be  rejected.    Further- 
more, even  assuming  the  accuracy  of  such  a  portrayal,  it 
is  probable  that  a  jury  would  give  it  undue  weight,  would 
fail  to  remember  tiat  it  is  entitled  to  no  more  credit  than 
the  witnesses  on  whose  description  it  is  based.     Impres- 
sions received  through  the  eye  are  more  distinct  and  last- 
ing than  those  received  through  the  ear.    Aaron  Burr  once 
said:  "If  you  are  told  that  a  man  unknown  to  you  has 
been  crushed  by  a  falling  tree  it  makes  little  impression, 
but  if  you  see  a  man  crushed  by  a  falling  tree  you  are 
unnerved  for  days  by  the  horror  of  it."     Every  devotee 
of  the  "movies"  knows  the  impression  of  reality  made  by 
a  strong  picture  and  how  easy  it  is  to  forget  that  it  is 
only  a  picture.    While  in  the  California  case  the  motion 
picture  was  offered  by  the  defense,  if  such  evidence  is  ad- 
missible it  woiJd  be  equally  available  to  the  prosecution. 
In  a  case  of  murder  or  rape  the  natural  revulsion  pro- 
duced in  the  minds  of  the  jurymen  by  the  facts  of  the 
crime  is  now  a  heavy  handicap  on  the  accused.     If  that 
feeling  was  augmented  by  a  dramatic  portrayal  of  the 
prosecution's   theory,   the   defendant's   alleged   brutality 
being  enacted  with  the  practiced  skill  of  the  motion  pic- 
ture ^T)ad  man"  and  the  victim's  innocent  charm  depicted 
by  some  star  of  filmdom,  the  defendant's  chance  of  acquit- 
tal would  not  be  worth  mentioning.     There  is  a  consider- 
able field  for  motion  pictures  as  an  improvement  over 
ordinary  photographs  in  presenting  actual  scenes  and  con- 
ditions to  a  jury.     A  motion  picture  taken  during  the 
actual  progress  of  a  fire,  a  flood  or  a  riot  would  be  better 
than  the  testimony  of  twenty  eye  witnesses.     But  it  is 
equally  clear  that  pictures  made  after  the  event  and  based 
on  a  description  thereof  cannot  meet  the  standards  of  reli- 
ability imposed  by  the  courts. 


The  Language  of  the  Courts. 

nPHE  statement  is  often  made  that  the  phraseology  of 
A  the  law  is  so  ponderous  and  artificial  that  it  pre- 
cludes any  common  sense  view  of  the  merits  of  a  case,  and 
that  there  is  a  tendency  of  the  courts  to  treat  the  technical 
phrases  of  the  law  as  if  they  were  magical  f ormulse  whose 
pronouncement  materializes  the  spirit  of  justice  from  the 
misty  realms  of  doubt.  Much  of  this  criticism  is  doubt- 
less due  to  a  failure  to  remember  that  every  art  and  science 
must  have  its  technical  terminology  which  is  meaningless 
to  the  uninstructed.  But  occasionally  one  sees  an  opinion 
wherein  a  resort  to  the  vernacular  clarifies  a  question  as 
to  which  many  learned  opinions  have  built  up  a  monument 
of  absurdity.  A  striking  illustration  may  be  found  in  the 
case  of  WaiJcins  v.  Clark  (Kan.)  176  Pac.  131.  The 
question  under  discussion  was  the  liability  of  a  father 
for  the  negligence  of  a  child  permitted  to  drive  the  family 
automobile  for  his  personal  amusement.  Discussing  the 
doctrine  of  liability  asserted  in  the  majority  of  jurisdic- 
tions (see  article  in  Law  Notes^  December,  1918,  p.  165) 
the  court  said:  "If  a  man  purchased  an  automobile  and 
allowed  his  wife  and  his  son  and  his  daughter  to  use  it, 
the  use  was  his  by  virtue  of  representation,  whether  rep- 
resentation existed  in  fact  or  not.  The  deduction  was 
facilitated  by  employment  of  the  fine  art  of  definition — 
putting  into  the  definition  of  the  term  Tjusiness'  the  attri- 
butes necessary  to  bolster  up  liability.  So,  if  daughter 
took  her  friend  riding,  she  might  think  she  was  out  purely 
for  the  pleasure  of  herself  and  her  friend,  but  she  was 
mistaken;  she  was  conducting  father's  n>usiness'  as  his 
^agent'  As  this  incongruity  became  more  and  more  ap- 
parent, a  further  concession  was  sometimes  made.  If  the 
owner  allowed  a  member  of  his  family  to  use  the  auto- 
mobile, he  might  not  be  liable,  but  it  was  /presumed'  the 
use  was  his  by  representation. '  If  son  took  his  best  gir? 
riding,  prima  facie  it  was  father's  little  outing  by  proxy, 
and  if  an  accident  happened,  prima  facie  father  was  liabla 
Some  courts  were  inclined  to  get  rid  of  the  difficulty 
of  resting  liability  on  the  one  existing  fact,  ownership  of 
the  car,  by  declaring  that  the  question  of  'agency'  was  one 
for  the  jury,  a  process  known  in  some  quarters  as  'pass- 
ing the  buck'  The  sooner  the  courts  settle  down  and  deal 
on  the  basis  of  fact  and  actuality  with  a  vehicle  which  has 
revolutionized  the  business  and  the  pleasure  of  the  civi- 
lized world,  the  better  it  will  be,  not  only  for  society, 
but  for  the  courts."  It  is  an  interesting  and  profitable 
experiment  to  explain  a  legal  doctrine  to  an  intelligent 
layman  and  see  whether  he  approves  its  reason  and  justice 
or  concludes  with  Mr.  Bumble  that  "the  law  is  an  ass." 
There  is  more  than  one  opinion  in  the  books  which  would 
never  have  been  written  had  the  author  submitted  it  to  this 
test. 

Robes'for  Judges. 

INTEBEST  in  the  wearing  of  robes  by  judges  in  the  United 
States  is  stimulated  by  the  recent  adoption  of  the 
practice  in  the  Supreme  Court  of  Virginia,  The  objec- 
tion to  the  robing  of  judges  was  well  stated  in  a  recent 
communication  to  Law  Notes  by  a  former  federal  judge 
for  Porto  Eico  (see  Nov.-Dec.  1919  issue,  p.  158),  who 
condemned  the  practice  as  undemocratic  and  added  that 
"if  a  judge  (at  least  in  a  nisi  prius  court)  cannot  com- 
mand the  respect  of  the  people  and  the  bar  without  robing 
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himself  like  a  church  dignitary  he  should  resign  and  seek 
some  calling  he  is  fitted  for/'  It  would  seem,  however, 
that  this  viewpoint  loses  sight  of  thd  value  of  ike  symbol 
as  an  aid  to  understanding.  The  judge  in  the  discharge 
of  his  duties  is  more  than  a  respectable  lawyer  sitting 
on  a  high  bench.  He  is  the  representative  of  public  law 
and  public  justice.  It  may  be  noted  in  passing  that  the 
bench  which  has  become  the  synonym  of  judicial  office  is  it- 
self a  symbol  of  authority.  A  table  on  the  level  of  a  court 
room  floor  would  serve  the  utilitarian  purpose  as  well. 
A  great  deal  of  the  prevalent  disrespect  for  law  is  due 
to  file  inability  of  many  to  realize  that  the  laws  of  a  re- 
public possess  at  least  equal  sanctity  with  those  proclaimed 
by  imperial  authority.  That  realization  can  come  only 
by  distinguishing  between  the  man  and  the  officer,  a  dis- 
tinction which  the  unreflective  mind  will  not  readily  make 
without  being  assisted  hereto  by  some  "outward  and 
visible  sign"  of  authority.  The  crown  of  the  king,  the 
robes  of  the  priest,  the  distinctive  badge  of  the  head  of 
a  fraternal  order  are  not  the  outgrowth  of  a  mere  love 
of  display  r  they  represent  an  innate  recognition  of  the 
eternal  fitness  of  an  outward  appearance  which  shall  be 
suggestive  of  the  inward  fact  Tradition  has  power,  as 
any  man  who  has  ever  attended  a  long  established  college 
knows,  and  those  indicia  around  which  may  gather  a 
worthy  tradition  are  no  mean  factors  in  human  life.  Bobes 
are  not  essential  to  a  judge  any  more  than  a  flag  is  essen- 
tial to  a  nation,  but  the  one  tends  as  surely  to  arouse 
respect  for  the  judicial  office  as  the  other  does  to  arouse 
patriotic  fervor.  Not  only  have  judicial  robes  a  tendency 
to  inspire  popular  respect,  but  their  reflex  effort  on  the 
wearer  is  not  negligibla  It  is  a  well  known  fact  that  men 
often  rise  under  tiie  responsibility  of  public  station  to 
levels  which  their  private  lives  did  not  manifest.  The  man 
would  be  more  than  usually  callous  who  could  don  a 
judicial  robe  without  being  thereby  admonished  of  the 
responsibility  of  public  service  of  which  it  was  the  badge. 

Law  Enforcement  Qone  Mad. 

SOME  three  years  ago  Chief  Justice  Olson  of  the  Mu- 
nicipal Courts  of  Chicago  said:  "Policemen  ^snoop- 
ing*  around  the  comers  for  violators  of  minor  ordinances 
are  in  danger  of  tripping  over  the  bodies  of  men  shot  in 
burglaries  and  robberies."  The  conditions  when  he  spoke 
pale  into  insignificance  beside  those  presently  existing. 
At  the  present  time  thousands  of  special  officers  are  em- 
ployed in  the  enforcement  of  federal  regulations  against 
the  sale  of  intoxicants,  and  millions  of  dollars  are  being 
expended  in  that  enforcement.  Of  course  while  the  pro- 
hibition laws  are  in  effect  they  should  be  enforced,  but 
that  statement  applies  with  equal  force  to  every  other  valid 
law,  state  or  federal.  Ordinarily  when  a  new  penal  law 
is  passed  its  enforcement  is  left  to  the  ordinary  agencies 
of  government.  There  is  no  reason  why  the  same  course 
should  not  have  been  taken  with  the  liquor  laws.  Those 
agencies  are  deemed  good  enough  for  the  enforcement  of 
the  laws  against  murder,  robbery  and  rape.  Of  all  the 
myriad  offenses  created  by  the  laws  of  the  state  and  fed- 
eral governments  there  is  none  more  trivial  in  its  nature 
than  the  violation  of  the  prohibition  law,  yet  for  the 
enforcement  of  this  act  a  special  constabiJary  swarms  over 
the  land  and  the  public  money  is  spent  without  stint.  The 
nation  groans  under  the  weight  of  taxation,  needed  re- 


forms die  in  congressional  committee  because  funds  are 
not  available,  officers  of  the  army  and  navy  are  resigning 
by  the  score  because  their  pay  is  below  the  level  of  decent 
subsistence,  schools  are  closed  because  salaries  adequate 
to  secure  teachers  cannot  be  paid,  yet  money  without  limit 
is  available  in  aid  of  a  mad  crusade  to  suppress  one  trifling 
misdemeanor.  It  would  be  a  stupendous  comedy  except 
for  the  fact  that  such  vagaries  of  government  are  too  seri- 
ous in  their  consequences  to  be  comic.  Quite  apart  from 
-the  absurdity  of  this  undue  emphasis  on  a  single  law  to 
the  exclusion  of  others,  there  is  another  danger  in  the  sit- 
uation. The  prime  movers  in  these  "crusades"  are  men 
who  draw  a  stipend  for  their  services  from  the  contribu- 
tions of  the  well  meaning  people  whom  they  succeed  in 
keeping  excited  by  their  activities.  If  in  addition  to  pri- 
vate contributions  the  public  treasury  can  be  drawn  on, 
the  crusade  industry  will  become  one  of  the  most  popular 
and  profitable  in  the  country.  The  "anti-tobacco  army" 
which  is  just  beginning  to  break  into  print  will  be  aug- 
mented by  anti-dancing  armies,  anti-baseball  armies,  anti- 
racing,  armies,  and  so  on  ad  infinitum,  every  loyal  soldier 
going  over  the  top  with  an  eager  eye  on  the  national  pay- 
roll as  the  objective  of  his  driva  The  number  of  leagues, 
unions,  and  associations  which  are  now  engaged  in  efforts 
to  influence  legislation  is  one  of  the  outstanding  evils 
of  the  times.  The  tendency  to  rule  by  compact  minorities 
is  rapidly  subverting  the  entire  theory  of  representative 
government.  It  is  probable  that  nothing  short  of  the  gen- 
eral establishment  of  the  referendum  in  national  as  well 
as  state  legislation  will  wholly  restore  popular  self  govern- 
ment 


Trousers  as  Vehicle. 

THE  press  report  of  the  arrest  of  a  Chicago  banker  for 
carrying  a  bottle  of  liquor  in  the  manner  which  once 
was  conventional,  yiz.y  in  his  hip  pocket,  arouses  of  itself 
no  interest  other  than  a  mild  curiosity  as  to  where  he  got 
it  The  report  proceeds,  however,  to  raise  a  question  of 
law  which  is  delicate  or  otherwise  according  to  the  point 
of  view.  Does  this  use  of  the  pocket  make  the  trousers 
of  the  Chicago  man  a  "vehicle"  subject  to  condemnation 
and  sale  because  used  for  the  transportation  of  liquor  in 
violation  of  law.  It  is  needless  to  say  that  precedent  is 
wholly  lacking*  In  U.  8.  v.  One  Automobile,  237  Fed. 
891,  an  automobile  was  held  not  to  be  within  the  law 
because  such  a  vehicle  was  unknown  when  the  statute 
was  passed  and  could  not  therefore  be  deemed  to  have 
been  within  the  l^islative  contemplation.  But  no  comfort 
can  be  extracted  from  that  decision,  since  trousers  (and 
the  carrying  of  liquid  refreshment  in  the  hip  pocket 
thereof)  have  been  known  to*  Congress  since  the  earliest 
days  of  the  republic.  Even  the  members  of  the  present 
Congress  are  reliably  reported  to  wear  them,  though  a 
doubt  is  suggested  by  the  recent  prohibition  legislation. 
On  principle  the  argument  for  condemnation  seems  soimd. 
Liquor,  however  great  its  intrinsic  potency,  is  not  auto- 
motive. "Liquor  cannot  be  brought  from  without  to  a 
point  within  this  state  nor  carried  from  point  to  point 
within  the  state  without  the  use  of  some  vehicle  or  convey- 
ance." Mack  V.  Westbrooh,  98  S.  E.  339.  Of  course* the 
accepted  meaning  of  "vehicle"  will  have  to  be  strained 
somewhat  to  bring  in  those  nether  garments,  but  what's 
the  dictionary  between  prohibitionists?     For  instance,  a 
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loan  of  Kquor,  to  be  returned  in  kind,  is  a  "sale*'  thereof. 
Leach  v.  Staie,  53  S.  W.  630.  The  importance  of  the 
question  does  not  depend  wholly  on  the  fate  of  this  par- 
ticular pair  of  trousers,  though  trousers  fit  to  adorn  the 
1^  of  a  Chicago  banker  are  no  trifle  these  days.  But  once 
this  contention  is  granted  does  it  not  afford  a  sure  basis 
for  the  claim  that  the  offending  garment  is  of  itself  inert 
and  without  power  to  convey  anything,  that  it  is  like  the 
body  of  an  automobile  and  by  that  analogy  requires  the 
condemnation  also  of  the  propelling  power,  the  graceless 
legs  which  bore  this  load  of  sin  down  the  chaste  streets 
of  Chicago,  the  abandoned  heart  which  ceased  not  its  beat- 
ing at  the  spectacle  of  such  infamy,  the  vile  brain  in  which 
rose  the  motor  impulse?  That  would  be  a  real  triumph 
for  prohibition.  Let  these  hip  pocket  malefactors  be  con- 
demned and  sold  to  the  highest  bidder,  the  proceeds  to  be 
used  of  course  for  the  hire  of  more  "f^eral  agents." 


THE  PUBLIC  DEFENDER 


The  advisability  of  creating  the  office  of  Public  De- 
fender for  the  defense  at  public  cost  of  accused  persons 
who  are  unable  to  hire  counsel  depends  primarily  on 
whether  the  present  methods  of  providing  for  the  defense 
of  the  indigent  have  proved  to  be  inadequate.  There  is 
already  sufficient  multiplication  of  offices  and  only  a  real 
and  pressing  need  can  justify  the  creation  of  a  new  one. 
It  would  seem  that  if  the  necessity  exists  its  existence 
could  be  clearly  shown^  but  there  is  on  the  contrary  a 
strong  conflict  of  opinion  between  persons  in  a  position  to 
know  the  facts.  In  1914  a  sulhcommittee  of  the  New 
York  County  Lawyers'  Association  addressed  to  each  dis- 
trict and  county  judge  in  the  state  an  inquiry  whether 
"(1)  there  had  been  any  substantial  failure  of  justice 
under  existing  procedure  in  the  case  of  indigent  persons 
charged  with  crime;  or  whether  (2)  there  was  any  basis 
for  the  assertion  that  ten  per  cent,  of  those  sent  to  jail, 
after  being  defended  by  assigned  counsel,  were  innocent; 
or  whether  (3)  there  was  a  lamentable  failure  of  duty 
upon  the  part  of  counsel  in  any  substantial  proportion  of 
those  cases  in  which  counsel  had  been  assigned  to  defend 
the  accused."  Replies  were  received  from  thirty-one 
county  judges  and  twenty-six  district  attorneys  (about 
one-half  of  the  total  number  addressed)  and  each  answered 
all  the  questions  in  the  negative.  The  report  of  the  ma- 
jority of  the  committee  was  adverse  to  the  project.  See 
IX  Bench  and  Bar  (N.  S.)  309.  On  the  other  hand 
experienced  judges  in  the  s'ame  state  have  expressed  strong 
opinions  to  the  contrary.  Judge  Howard  of  the  Appellate 
Division  of  the  Supreme  Court  says  in  a  foreword  to  Mr. 
Goldman's  work  on  The  Public  Defender:  "My  experi- 
ence as  a  district  attorney  and  on  the  bench  of  the  Supreme 
Court  leads  me  to  concur  fully  with  Mr.  Goldman  in  his 
contention  that  there  should  be  a  Public  Defender  to  look 
after  the  rights  of  the  poor."  Presiding  Judge  Jenks  of 
the  same  court  is  quoted  in  the  same  book  (p.  22)  as  say- 
ing: "I  believe  there  is  a  great  deal  in  the  idea  of  a 
Public  Defender.  I  have  seen  so  many  poor,  friendless, 
homeless  wretches  have  their  liberties  put  at  stake  through 
some  inefficient  tyro  being  named  to  defend  them  that  I 
feel  very  strongly  some  change  should  be  made."     The 


inferences  to  be  drawn  from  this  conflict  are  equally  doubt- 
ful. It  may  be  said  with  some  force  that  a  real  need 
will  ordinarily  leave  little  doubt  as  to  its  existence.  On 
the  other  hand  a  familiar  rule  requires  that  greater  weight 
should  be  given  to  the  positive  assertions  of  the  experi- 
enced jurists  quoted  that  they  had  observed  evils  in  the 
present  system  than  to  the  negative  statement  of  others 
of  equal  experience.  It  may  be  noted  in  passing  that 
the  testimony  of  district  attorneys  cited  by  the  Lawyers' 
Association  is  of  comparatively  little  weight  because 
human  nature  is  such  that  the  average  district  attorney 
honestly  believes  that  every  man  whom  he  prosecutes  is 
guilty  and  usually  regards  any  acquittal  as  a  miscarriage 
of  justice.  Since  no  definite  conclusions  can  be  reached 
from  the  testimony  as  to  the  fact,  it  is  necessary  to  look 
at  the  theoretical  aspect,  and  from  this  viewpoint  the  argu- 
ment seems  to  be  strongly  in  favor  of  the  Public  Defender 
idea. 

The  Existing  Safegv/irds 

The  principal  agencies  now  relied  on  to  secure  a  fair 
trial  for  the  indigent  defendant  are  (a)  the  supe^rvisory 
power  of  the  court,  (6)  the  fairness  of  the  prosecuting 
attorney,  and  (c)  the  assignment  of  counseL  There  are 
others  of  a  minor  value  which  space  does  not  permit  to  be 
now  discussed. 

Taking  these  up  in  order,  the  fairness  of  the  judges  is 
beyond  question.  But  as  is  well  said  by  the  author  of  the 
Carnegie  Foundation  report  on  "Justice  and  the  Poor," 
"The  trouble  is  that  under  our  existing  system  the  judge 
has  so  little  opportunity  to  *make  inequality  equal'  BSs 
hands  are  so  much  tied  that  he  is  more  of  an  aloof  umpire 
than  an  active  protecting  official.  He  rules  on  objections 
made  by  counsel,  but  does  not  himself  interpose  objections 
to  testimony.  Except  in  the  federal  courts  he  is  forbidden 
to  express  any  opinion  or  to  instruct  the  jury  on  the  facts. 
In  an  obvious  miscarriage  of  justice  he  can  order  a  new 
trial,  but  the  practice  is  seldom  to  interfere  with  jury 
verdicts.  The  judge  labors  under  the  further  difficulty 
of  knowing  only  those  facts  that  are  introduced  in  evi- 
dence. A  defendant  who  was  unrepresented  and  could 
not  secure  the  attendance  of  witnesses  might  have  a  valid 
defense  of  which  the  judge  would  be  ignorant  because  the 
facts  would  not  be  before  him.  He  could  not  learn  the 
facts  for  himself,  since  he  is  neither  empowered  nor 
equipped  to  conduct  any  investigation." 

It  has  frequently  been  urged  that  a  public  defender  is 
unnecessary  because  the  prosecuting  attorney  is  a  public 
officer  whose  function  is  to  represent  the  people  of  the 
state — ^not  merely  to  convict  but  to  secure  justice.  This 
view  was  well  stated  by  District  Attorney  Swann  of  New 
York  County  (see  Gt)ldman  on  The  Public  Defender,  p. 
27) :  "I  believe  that  the  district  attorney  should  exercise 
the  functions  of  public  defender.  He  is  the  attorney  for 
all  the  people,  including  the  prisoner  at  the  bar.  He 
should  consider  carefully  the  prisoner's  rights  and  if  he 
should  discover  any  evidence  in  his  favor  he  should  present 
it  unhesitatingly  to  the  jury  along  with  the  other  evidence. 
He  should  not  permit  the  instinct  of  the  advocate  to  ob- 
scure his  sense  of  justice  to  the  defendant"  While  tEe 
theory  is  good,  it  requires  but  a  brief  study  of  the  reported 
cases  to  show  that  it  is  nothing  but  a  theory.  Pultze  (The 
Public  Defender,  31  Am.  L.  Eev.  396)  answers  the  con- 
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tention  in  one  sentence  dealing  with  the  record  of  the 
prosecuting  attorney  as  an  impartial  protector  of  justice. 
"An  epitome  of  adjudicated  cases  reveals  that  he  ^has  mis- 
stated the  facts  and  obtruded  improper  matter  into  his 
opening  statement  to  the  jury,  has  impressed  the  jury  by 
the  suggestion  of  crimes  other  than  the  one  charged,  has 
attempted  to  get  improper  matter  before  the  jury,  has 
abused  witnesses,  injected  his  personal  and  unsworn  and 
damaging  statements  into  the  testimony,  called  the  de- 
fendant all  the  vile  names  in  his  too  plethoric  billings- 
gate dictionary,  and  has  resorted  to  all  sorts  of  reprehen- 
sible devices  to  awaken  prejudica'  "  Every  phrase  in  the 
foregoing  is  supported  by  reported  decisions,  and  it  can 
be  added  to  almost  indefinitely.  This  does  not  mean  that 
the  prosecuting  attorneys  are  unworthy  or  below  the  aver- 
age of  their  professional  fellows.  It  means  merely  that 
the  modem  jury  trial  is  organized  on  a  basis  of  conten- 
tion and  that  the  average  man  trained  in  that  school  must 
of  necessity  become  aggressive  and  partisan.  And  it  must 
be  remembered  that  it  is  not  a  question  of  what  the  best 
and  most  highminded,  or  even  the  average,  prosecutor  will 
do.  Safeguards  for  the  accused  to  be  adequate  must  pro- 
tect him  against  the  worst  man  who  may  ever  occupy  the 
position  of  prosecutor. 

The  assignment  by  the  court  of  counsel  for  the  de- 
fendant is  of  course  in  vogue  in  every  state,  and  the 
acceptance  of  such  an  assignment  is  regarded  as  a  duty 
by  every  member  of  the  profession.  As  a  result,  no  man 
is  ever  put  on  trial  for  felony  without  having  the  assist- 
ance of  counsel  for  his  defense.  Therefore  flie  form  at 
least  of  the  constitutional  guaranty  is  observed.  But  the 
rights  of  the  poor  man  who  is  accused  of  crime  are  not 
fully  protected  unless  he  has  a  defense  of  ability  and 
energy  equal  to  that  enjoyed  by  the  man  able  to  hire 
counsel  of  his  own  selection.  It  is  hard  to  believe  that 
the  assignment  of  counsel  secures  such  a  defense.  The 
counsel  assigned,  except  in  a  capital  case,  are  almost  in- 
variably young  and  inexperienced  members  of  the  bar. 
If  a  lawyer  in  active  practice  is  assigned  it  is  asking  too 
much  to  expect  him  to  give  adequate  attention  to  the  in- 
vestigation of  all  the  facts.  The  trial  of  criminal  cases 
is  a  specialty,  in  which  the^  prosecutor  and  his  assistants 
are  experienced  and  the  assigned  counsel  usually  a  novice. 
Even  if  equal  ability  and  experience  on  the  defending 
side  is  granted,  the  prosecution  has  unlimited  purse  and 
powerful  machinery  of  the  state  to  investigate  and  pre- 
pare a  case,  while  the  defense  is  compelled  to  rely  on  the 
statement  of  the  prisoner  and  perhaps  a  few  volunteer  wit- 
nesses. Under  these  conditions  it  seems  inevitable  that  a 
poor  man  charged  with  crime,  particularly  if  he  is  densely 
ignorant,  has  nothing  like  a  fair  chance  to  establish  his 
innocence.  As  against  the  ex  parte  opinions  of  prose- 
cuting attorneys  and  trial  judges  there  may  be  set  the 
official  declaration  of  an  appellate  court.  In  Falh  v.  StaiCj 
(1914)  182  Ind.  317,  106  K  E.  354,  reversing  for  want 
of  evidence  a  conviction  of  assaiJt  with  intent  to  rape, 
the  court  remarked:  "Such  defense  as  he  had  was,  as  the 
transcript  obviously  shows,  perfunctorily  made  by  an  at- 
torn^ appearing  for  him  as  a  poor  person."  How  many 
similar  cases  have  there  been  where  the  money  necessary 
to  an  appeal  could  not  be  obtained  and  the  prisoner,  con- 
victed on  insufficient  evidence  after  a  perfunctory  defense, 
went  to  prison  ?  Along  the  same  line,  it  is  worthy  of  note 
tliat  in  Los  Angeles  in  1913  assigned  counsel  secured 


acquittals  in  20%  of  their  cases.  In  1914  the  Public 
Defender  secured  acquittals  in  34%  of  his  cases.  The 
conclusion  is  apparently  warranted  that  in  1913  men  were 
convicted  who  would  have  been  set  free  had  a  more  com- 
petent defense  been  made. 

Advantages  of  the  Public  Defender 

On  the  other  hand  it  is  hard  to  see  how  more  perfect 
equality  could  be  secured  than  by  the  introduction  of  the 
Public  Defender.  His  office  will  normally  duplicate  that 
of  the  prosecuting  attorney  in  ability,  experience  and  in 
the  possession  of  a  staff  of  professional  investigators  hav- 
ing police  powers.  While  the  Public  Defender  will  justify 
his  existence  if  he  does  no  more  than  secure  a  thor- 
oughly competent  defense  for  every  man  accused  of  crime, 
it  is  the  belief  of  the  writer  that  out  of  the  work  of  such 
an  office  will  come  a  very  considerable  reform  in  the  ad- 
ministration of  the  criminal  law.  One  of  the  favorite 
arguments  against  the  Public  Defender  project  is  that  the 
difficulty  of  securing  convictions  is  at  present  a  public 
scandal  and  that  new  forces  of  prosecution  rather  than 
of  defense  are  required.  It  is  of  course  true  that  delays, 
technical  objections  and  the  like  mark  the  course  of  our 
criminal  procedure  and  that  our  criminal  law  loses  some- 
thing of  its  efficiency  because  of  the  uncertainty  of  its 
enforcement.  Guilty  men  are  acquitted  and  other  guilty 
men  are  discharged  on  technicalities  without  trial.  But 
in  the  first  place  it  is  poor  logic  to  say  that  because  some 
have  too  much  others  should  be  given  too  little  in  order 
to  preserve  the  average.  The  fact  that  a  rich  criminal 
may  occasionally  go  unwhipped  of  justice  will  not  be 
helped  by  "railroading'^  some  poor  wretch  after  a  per- 
•functory  trial.  The  evils  of  the  present  system  arise  from 
the  fact  that  counsel  hired  for  the  defense  puts  himself 
in  the  shoes  of  the  accused,  and  concerns  himself  solely 
with  the  effort  to  secure  an  acquittal.  The  prosecutor  is 
driven  of  necessity  to  adopt  a  militant  attitude  and  bend 
all  his  energies  toward  conviction.  The  result  is  a  game 
in  which  the  prize  goes  to  the  more  skilful  or  more  for- 
tunate player.  If  each  side  was  represented  by  an  officer 
of  the  court,  one  charged  with  the  duty  of  presenting 
the  facts  indicating  guilt  and  the  other  charged  with  the 
duty  of  presenting  those  tending  to  show  innocence,  justice 
rather  than  victory  would  be  the  result  striven  for  and  both 
unjust  acquittals  and  unjust  convictions  would  be  mini- 
mized. 

By  way  of  illustration,  in  1914  the  Los  Angeles  Public 
Defender  in  260  cases  of  felony  filed  two  demurrers,  which 
were  both  sustained,  and  no  motions  to  quash.  In  the 
same  period  paid  attorneys  in  514  cases  filed  40  demurrers 
of  which  two  were  sustained,  and  21  motions  to  quash  of 
which  two  were  sustained.  Because  judges  and  lawyers 
are  in  the  main  honest,  and  sincerely  desire  the  just  admin- 
istration of  law ;  because  the  faults  of  the  present  system 
are  the  outgrowth  of  tradition  and  not  the  result  of  any 
desire  that  justice  shall  be  thwarted,  the  example  set  by 
the  Public  Defender  cannot  fail  to  influence  strongly  the 
course  of  procedure  in  the  cases  defended  by  paid  counsel. 
A  conflict  between  two  ideals  is  represented — ^the  ideal 
of  the  government  seeking  through  agencies  both  of  pros- 
ecution and  defense  to  do  exact  justice,  and  the  ideal  of 
the  citizen  defending  himself  as  best  he  may  against  the 
effort  of  the  government  to  destroy  him.     In  this,  as  in 
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every  conflict  of  ideals,  the  better  is  certain  of  ultimate 
success. 

The  Question  of  Cost 

If  the  need  exists,  the  question  of  cost  becomes  second- 
ary. In  a  government  of  law,  justice  is  worth  whatever 
it  costs.  Many  millions  are  spent  by  governments,  federal, 
state  and  municipal,  every  year  for  the  purchase  of  things 
of  less  worth.  At  its  maximum  the  cost  of  the  Public 
Defender's  office  may  equal  that  of  the  public  prosecutor's. 
That  cost  in  the  largest  American  city  was.  said  in  the 
report  of  the  New  York  County  Lawyers'  Association 
Committee  heretofore  cited  to  be  about  $500,000  per  year. 
Of  course  in  no  other  city  will  it  approadi  that  figura 
That  cost,  by  the  way,  was  less  than  one  four-hundredth 
of  the  city  budget  for  the  year  in  which  the  committee 
reported,  so  that  the  proportional  addition  would  be  in- 
significant. But  against  this  cost  many  items  of  credit 
may  be  set.  Mr.  Justice  Howard  of  New  York  says  of 
the  Public  Defender:  "The  creation  of  such  an  office  would 
be  not  only  justice  but  economy."  Court  costs,  witness 
fees  and  jury  fees  form  a  large  part  of  the  annual  expense 
of  administering  the  criminal  law;  their  aggregate 
amounts  to  a  staggering  total.  If  the  work  of  the  Public 
Defender  results  in  reducing  the  number  of  trials  and  in 
shortening  those  actually  held,  his  office  will  go  far  toward 
paying  for  itself.  In  Los  Angeles  in  1914,  the  average 
time  consumed  in  a  case  where  the  Public  Defender  ap- 
peared was  one  day;  where  paid  counsel  appeared  the 
average  time  was  over  a  day  and  a  half.  The  absence 
of  dilatory  motions  has  been  referred  to  and  a  substantial 
saving  of  the  time  of  public  officers  necessarily  resulted 
therefrom.  Between  the  prosecutor  and  the  defender 
there  would  normally  be  a  degree  of  confidence  and  co- 
operation which  is  impossible  under  existing  methods. 
Either  of  them,  finding  himself  in  possession  of  convin- 
cing evidence,  would  not  hesitate  to  communicate  the  fact 
to  the  other,  and  in  many  cases  a  trial  would  thereby  be 
avoided  by  a  dismissal  or  a  plea  of  guilty  as  the  case  might 
be.  Suspended  sentence  or  release  on  probation  is  be- 
ginning to  be  recognized  as  the  best  means  of  reformation 
in  many  cases.  Where  both  sides  of  the  case  have  been 
investigated  by  public  officers  this  disposition  of  a  case 
can  be  agreed  on  with  much  more  certainty  that  there  has 
been  no  imposition  or  mistake.  From  these  and  similar 
considerations,  it  is  not  unreasonable  to  expect  that  within 
a  few  years  the  Public  Defender's  office  will  save  prac- 
tically its  entire  cost  by  the  reduction  of  trial  expenses. 

It  is  said  by  way  of  objection  that  in  practically  every 
case  accused  persons  would  save  the  expense  of  hiring 
counsel  by  resorting  to  the  Public  Defender.  What  of 
it?  If  tie  accused  is  innocent,  it  is  unfair  to  impose 
on  him  the  burden  of  defending  himself  against  an  unjust 
charge.  Many  a  man  has  been  bankrupted  by  just  that 
condition.  If  he  is  guilty,  there  is  no  more  reason  for 
making  him  pay  for  counsel  than  there  is  for  making  him 
pay  rent  for  the  court  room  in  which  he  is  tried.  Justice 
is  much  better  administered  under  our  system  of  public 
prosecutors  than  if  any  injured  person  who  was  rich 
enough  might  hire  private  prosecuting  attorneys  having 
control  of  the  case,  and  it  is  not  certain  that  the  complete 
substitution  of  public  for  private  defendets  would  not  be 
equally  beneficial. 


The  Public  Defender  in  Petty  Cases 

While  the  discussion  of  the  Public  Defender  idea  has 
been  confined  chiefly  to  iJie  defense  of  persons  charged 
with  felony,  the  writer  is  strongly  impressed  with  the  pos- 
sible usefulness  of  the  plan  as  applied  to  persons  arrested 
for  minor  offenses.  Juvenile  courts  and  probation  officers 
have  come  to  be  a  necessity  in  every  large  community. 
Their  value,  as  compared  with  ancient  methods,  arises 
from  the  fact  that  they  meet  the  alleged  offender  in  a 
spirit  of  friendliness,  inspiring  and  assisting  him  in  efforts 
at  seK  reformation,  which  is  the  only  possible  reforma- 
tion. But  outside  the  scope  of  these  agencies  thia  spirit 
is  wholly  absent.  A  poor  and  ignorant  man  must  deal 
with  the  law  as  represented  by  a  hostile  policeman  and  a 
hurried  magistrate.  Awed  by. the  unfamiliar  situation,  his 
stumbling  and  unintelligible  words  of  explanation  carry 
no  weight,  and  a  sentence  is  imposed,  trivial  in  itself  but 
sufficient  to  plant  in  his  breast  a  life-long  belief  that  the 
law  is  unfair  and  unfeeling.  If  every  ignorant  man  haled 
into  a  police  court  for  the  first  time  had  found  that  the 
law  provided  him  with  a  friendly  adviser  to  see  that  his 
story  was  heard  and  understood,  had  been  made  to  under- 
stand not  only  that  the  law  must  be  obeyed  but  that  the 
law  is  just  and  reasonable,  the  present  task  of  meeting 
radical  propaganda  in  our  large  cities  would  be  materially 
easier.  "Fools  talk  of  dangerous  ^agitators.'  There  is  but 
one — injustice." 

W.  A.  S. 


WORKMEN'S  COMPENSATION  ACTS 

Comparative  Knowledge  as  Basis  of  Decision 

The  unrecognized,  but  nevertheless  the  true,  basis  of 
decision  in  this  class  of  cases  is  the  comparative  knowl- 
edge of  the  parties  respecting  the  dangerous  place,  instru- 
mentality, or  operation.  The  employee  is  entitled  to  an 
award  of  compensation  wheii  the  fact  of  superior  knowl- 
edge is  shown  to  have  been  on  the  employer's  side  of  the 
equation  and  not  otherwise.  (See  infra,  McNicoVs  Case.) 
The  wording  of  the  statute  is  not  important,  and  the 
extended  discussions  as  to  the  meaning  of  its  terms,  as 
well  as  the  empirical  rules  that  have  been  formulated  in 
respect  to  the  facts  of  particular  cases,  are  quite  aside 
from  the  true  test  of  responsibility,  and  serve  only  to 
confuse  and  becloud  the  issue — as  the  courts  themselves 
have  been  astute  to  observe  and  remark  (See  Law 
Notes,  January,  1920,  p.  166.) 

It  is  not  to  be  denied  that  the  statute  contemplates  a 
controversy  between  the  employer  and  the  employee — or, 
under  the  Industrial  Insurance  Acts,  what  is  substantially 
the  same  thing,  so  far  as  the  Principle  of  Comparative 
Knowledge  is  concerned — ^which  under  some  circumstances 
may  be  decided  in  favor  of  the  employee,  and  imder 
others  facts  will  be  decided  in  favor  of  the  employer.  As 
yet,  no  statute  gives  to  the  employee  an  incontestible  right 
to  compensation,  regardless  of  his  apprecioMon  of  the  con- 
sequences  of  his  conduct  at  the  time  of  the  calamity.  In 
any  case  that  may  arise  it  will  always  appear  that  the  em- 
ployer did  or  did  not  do  something  with  more  or  less  knowl- 
edge that  his  conduct  exposed  the  employee  to  danger  of  the 
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injury — ^he  provided  a  machine,  appliance,  or  place  of 
working;  and  it  will  be  shown  that  the  employee  on  his 
side,  either  did  or  did  not  do  something  with  more  or  less 
knowledge  that  his  conduct  exposed  him  to  danger  of 
being  injured — ^he  operated  the  machine,  or  used  the  place 
or  appliance.  If  we  suppose  that  the  calamity  might  have 
been  prevented  by  one  of  the  parties,  then  it  surely  will 
be  he  who  might  have  prevented  it,  who  is  to  be  held  re- 
sponsible for  its  occurrence.  And  he  who  might  have 
prevented  it  is  he  who  possessed  the  superior  ^owledge 
as  to  the  consequences  of  his  conduct.  This  is  the  test  of 
responsibility — as  the  decisions  themselves  incontestably 
demonstrate.  (The  Kentuc^  court  appears  to  be  the  first 
to  give  direct  recognition  to  the  principle,  in  the  opinion 
written  by  Mr.  Justice  Sampson  in  Central  Kentucky 
Gas  Co.  V.  Cwnirell,  183  Ky.  291,  209  S.  W.  1,  dated  11 
February,  1919— citing  18  R  C.  L.  704.)  But  by  rea- 
son of  tibe  fact  that  a  basis  of  decision  is  sought  in  the 
empirical  rules  rather  than  in  the  circumstances  bearing 
upon  the  issue  of  comparative  knowledge,  the  reports  of 
many  cases  fail  to  disclose  it,  or  do  so  only  obscurely  and 
by  inference. 

Expressions  Becogrdzing  Fact  of  Knowledge  on  Part  of 

Employer 

It  will  be  noted  from  an  examination  of  the  opinions 
that  a  variety  of  terms  are  constantly  employed  to  express 
the  idea  that  a  party  to  a  controversy  possessed  Knowl- 
edge of  the  consequences  of  his  Conduct — ''knew,"  "fore- 
saw," and  "anticipated,"  being  the  words  most  generally 
used-  One  may  note  in  the  opinions  justifying  awards 
of  compensation  such  statements  as  that  "the  result  either 
was  or  should  have  been  in  the  contemplation  of  the  em- 
ployer" (Jacqvemm  v.  Turner,  etc.,  Mfg.  Co.,  92  Conn. 
382,  103  Atl.  115,  L.  R  A.  1918E  496),  that  "it  must 
have  been  within  the  reasonable  anticipation  of  his  em- 
ployer '\Waters  v.  William  J.  Taylor  Co.,  218  N.  Y. 
248,  112  N.  E.  727,  L.  R  A.  1917A  347),  that  the 
employer  "knew  of  the  custom  or  should  have  known  of 
it  in  the  exercise  of  diligence"  {State  v.  District  Ct.,  140 
Minn.  75,  167  K  W.  283,  L.  R  A.  1918E  502),  that 
"such  practice  was  known  to  the  employer^'  (Von  Ettefs 
Case,  223  Mass.  56,  111  K  E.  696,  L.  R  A.  1916D 
641).  And,  conversely,  "in  the  opinions  reasoning  against 
the  right  to  compensation  may  be  noted  comments  on  the 
fact  tiiat  the  claimant's  peril  was  unknown  to  his  em- 
ployer— as  that  he  "was  rendering  no  service  which  was 
.  .  .  known  to  his  superior  (Spooner  v.  Detroit  Saturday 
Night  Co.,  187  Mich.  125,  153  K  W.  657,  L.  R  A. 
1916A  17),  that  "there  was  nothing  to  put  the  employer 
on  notice"  (Ja^quemin  v.  Turner,  etc.,  Mfg.  Co.,  92  Conn. 
382,  103  Aa  115,  L.  R  A.  1918E  496,  and  see  Van 
Gorder  v.  Packard  Motor  Car  Co.,  195  Mich.  588,  162 
'N.  W.  107,  L.  R  A.  1917E  522),  and  the  like.  Where 
it  appeared  that  the  workman  was  killed  by  lightning  the 
court  said :  "The  vast  majority  would  never  think  of  light- 
ning and  appliances  to  insure  safety  from  it  in  putting 
up  sudi  a  tent."  (Griffith  v.  Cole,  183  la.  415,  165  K 
W.  577,  L.  R  A.  1918F  923.)  The  strongest  proof  of 
the  fact  of  Ejiowledge  on  the  part  of  the  employer  is,  per- 
haps, evidence  that  similar  calamities  have  occurred  on 
previous  occasions.  This  circumstance  is  very  often  com- 
mented on  in  the  opinions. 


Attention  is  invited  to  the  celebrated  McNicol's  Case, 
which  has  become  the  leading  American  authority  on  the 
interpretation  of  the  statuta  (See  infra.)  In  a  fre- 
quently quoted  passage,  the  Massachusetts  Court  said  that 
the  danger  "need  not  have  been  foreseen  or  expected,  but 
after  the  event  it  must  appear  to  have  had  its  origin  in 
a  risk  connected  with  the  employment,  and  to  have  flowed 
from  that  source  as  a  rational  consequenca"  The  case 
was  one  of  assault  by  a  fellow  servant,  and  compensation 
was  allowed.  The  court  says  and  is  authority  for  the 
proposition  that  the  danger  "need  not  have  been  fore- 
seen," but  the  findings  of  fact  showed  that  the  fellow 
servant  "when  intoxicated  was  quarrelsome  and  danger- 
ous," and  that  the  employer  ^Tmowingly  permitted  him 
in  such  condition  to  continue  at  work."  And  the  court 
squarely  holds  that  "the  injury  .  .  .  was  due  to  the  act 
of  an  obviously  intoxicated  fellow  workman,  whose  quar- 
relsome disposition  and  inebriate  condition  were  all  well 
known  to  the  foreman  of  the  employer."  The  opinion 
was  written  by  Mr.  Chief  Justice  Rugg.  It  may  be  added 
that  thoughtful  judges  in  subsequent  cases  have  distin- 
guished McNicoFs  Case  by  expressly  referring  to  the  fact 
of  Knowledge  which  there  was  shown  to  have  been  on  the 
employer's  side  of  the  equation.  (Coronado  Beach  Co. 
V.  PUlsbury,  172  CaL  682,  158  Pac.  212,  L.  R  A.  1916F 
1164;  Jacquemin  v.  Turner,  etc.,  Mfg.  Co.,  92  Conn. 
382,  103  Atl.  115,  L.  R  A.  1918E  496.) 


Judicial  Becognition  of  Fact  of  Knowledge  on  Part  of 

Employee  . 

Similarly,  the  opinions  will  be  found  to  contain  ex- 
pressions which  recognize  the  presence  or  absence  of  the 
fact  of  Ejiowledge  on  the  employee's  side  of  the  equation. 
If  the  fact  is  found  to  have  existed  on  this  side,  the  plain- 
tiff will  have  no  right  to  an  award.  Thus,  compensation 
is  withheld  where  it  appears  that  "he  was  informed  of  the 
danger  and  he  knew  it"  {Parker  v.  Eambrook,  107  L. 
T.  Eep.  Eng.  249,  Ann.  Cas.  1913C  1),  or  where  it  is 
shown  that  "he  had  been  instructed"  concerning  the  ma- 
chine and  "must  have  known"  of  the  danger  (Eugene 
Dietzen  Co.  v.  Industrial  Board,  279  HI.  11,  116  N.  E. 
684,  Ann.  Cas.  1918B  764).  The  House  of  Lords  denied 
a  right  of  compensation  where  claimant  testified :  "I  know 
that  to  get  on  a  wagon  when  moving  was  a  very  dangerous 
and  forbidden  thing"  (H&rbert  v.  Fox,  -  [1916]  A.  C. 
Eng.  405,  Ann.  Cas.  1916D  578 — see  the  opinion  of  Lord 
Shaw  of  Dunfermline).  In  an  interesting  case  that  came 
before  the  California  Court,  it  appeared  that  the  claimant 
sustained  an  injury  from  the  discharge  of  a  gun,  which 
had  been  placed  in  a  tool  wagon  by  a  fellow  servant.  Mr. 
Justice  Henshaw,  who  wrote  the  opinion,  reasons  as  fol- 
lows: The  employer  hnew  that  the  fellow  servant  was 
taking  the  gua  in  the  wagon;  but  the  claimant,  on  his 
side,  knew  that  the  gun  had  been  placed  on  the  seat  be- 
tween them  and  did  not  object.  It  was  not  contended  that 
the  employer  knew  that  the  gun  was  loaded.  And  it 
was  quUe  open  to  the  injured  man  to  object  to  tfie  pres- 
ence of  the  gun,  and  it  was  but  a  part  of  common  pru- 
dence for  him  to  have  seen  that  the  gun  was  unloaded. 
Thus,  it  was  made  to  appear  that  the  fact  of  superior 
Knowledge  was  on  the  side  of  the  claimant;  and  as  a 
consequence  an  award  of  compensation  was   annulled. 
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(Ward  V.  Industrial  Ace.  Commission,  175  Cal.  42,  164 
Pac.  1123,  L.  R  A.  1918A  233.) 

On  the  other  hand,  if  the  fact  of  Knowledge  is  found 
not  to  have  existed  on  the  employee's  side  of  the  equation, 
the  plaintiff  will  be  entitled  to  an  award  (unless  the  same 
fact  is  absent  also  from  the  employer's  side).  Accord- 
ingly, compensation  was  allowed  where  it  appeared  that 
"the  occurrence  was  unforeseen"  by  the  employee  (Trim 
Joint  Dist.  School  v.  Kelly,  [1914]  A.  C.  Eng.  667,  Ann. 
Cas.  1915 A  104),  that  "he  did  not  anticipate"  the  rup- 
ture of  a  cerebral  blood  vessel  {La  Veck  v.  Pa/rhe,  190 
Mich.  604,  157  N.  W.  72,  L.  R.  A.  1916D  1277),  or  that 
the  dangerous  situation  was  hidden  from  view  by  ob- 
structions {Rayner  v.  /3ligh  Fumitv/re  Co.,  180  Mich. 
168,  Ann.  Cas.  1916A  386,  146  N.  W.  665,  L.  R.  A. 
1916A  22).  In  a  Michigan  case  Mr.  Justice  Steers  said: 
"In  the  instant  case  the  record  is  barren  of  any  proof 
deceased  knew  that  gasoline  was  in  the  tool  house,  that  it 
was  liable  to  vaporize  and  explode,  or  that  the  place  was 
in  any  way  dangerous;"  and  prior  decisions  are  distin- 
guished on  the  ground  that  there  "the  workman  went 
where  he  knew  or  ought  to  have  known"  it  was  dangerous. 
{Holler  V.  Lcunsing,  195  Mich.  753,  162  N.  W.  335,  L. 
E.  A.  1917E  324.) 

It  thus  appears  that  the  reasons  for  withholding  an 
award  of  compensation  are  the  same  as  those  upon  which 
a  recovery  was  denied  at  common  law  under  the  theories 
of  contributory  negligence  (see  18  R  C.  L.  639  et 
seq.),  or  Assumption  of  Risk  (see  18  R.  C.  L.  683  et 
seq.),  and  that  the  statute  is  in  effect  a  practice  act  (see 
Law  Notes,  January,  1920,  p.  167.) 

Bule  of  McNicoVs  Case — Priestly  v.  Fowler 

The  leading  American  authority  in  respect  of  the  mean- 
ing of  the  expression  "arising  out  of  and  in  the  course 
of  the  employment,"  which  is  considered  by  the  courts 
to  be  the  most  important  provision  of  the  Compensation 
Act,  is  In  re  McNicol  (see  supra)  decided  by  the  Massa- 
chusetts Court  in  1913.  (In  re  McNicol,  215  Mass. 
497,  102  N.  E.  697,  L.  R  A.  1916A  306.)  In  the 
opinion,  which  was  written  by  Mr.  Chief  Justice  Rugg, 
it  is  said  that  the  injury  to  the  employee,  in  order  to 
warrant  a  payment  of  compensation,  "must  both  arise 
out  of  and  also  be  received  in  the  course  of  the  employ- 
ment. Neither  alone  is  enough.  It  is  not  easy  ...  to 
give  a  comprehensive  definition  of  these  words.  .  .  .  An 
injury  is  received  'in  the  course  of  the  employment  when 
it  comes  while  the  workman  is  doing  the  duty  which  he 
is  employed  to  perform.  It  'arises  out  of  the  employ- 
ment, when  there  is  ...  a  casual  connection  between 
the  conditions  under  which  the  work  is  required  to  be 
performed  and  the  resiJting  injury.  ...  If  the  injury 
can  be  seen  ...  to  have  been  contemplated  by  a  rea- 
sonable person  familiar  with  the  whole  situation  .  .  . 
then  it  arises  'out  of  the  employment.  .  .  .  The  causa- 
tive danger  must  be  peculiar  to  the  work,  and  not  com- 
mon to  file  neighborhood.  ...  It  need  not  have  been 
foreseen  or  expected,  but  after  the  event  it  must  appear 
to  have  had  its  origin  in  a  risk  connected  with  the  em- 
ployment, and  to  have  flowed  from  that  source  as  a  ra- 
tional consequence."  This  precedent  has  been  cited  and 
followed  or  distinguished  in  innumerable  subsequently 
decided  cases   (Kimhol  v.  Industrial  Ace.   Commission, 


173  Cal.  351,  Ann.  Cas.  19171}  S12,  160  Pac  150,  L. 
R  A.  1917B  595;  Coronado  Beach  Co.  v.  Pillsbury,  172 
Cal.  682,  158  Pac.  212,  L.  R  A.  1916F  164;  Jacquendn 
V.  Turner,  etc.,  Mfg.  Co.,  92  Conn.  382,  103  Atl.  115, 
L.  R.  A.  1918E  496;  Larke  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  90  Conn.  303,  97  Atl.  320,  L.  R  A.  1916E 
584;  Mueller  Const.  Co.  v.  Industrial  Board,  283  HI. 
148,  Ann.  Cas.  1918E  808,  118  K  E.  1028,  L.  R  A. 
1918F  891 ;  Griffith  v.  Cole,  183  la.  415,  165  K  W.  577, 
L.  R  A.  1918F  923;  Hemtfs  Case,  225  Mass.  1,  113  IST. 
E.  572,  L.  R  A.  1917B  249;  Harbroe's  Case,  223  Mass. 
139,  111  N.  E.  709,  L.  R  A.  1916D  933 ;  In  re  Donovan, 

217  Mass.  76,  Ann.  Cas.  1915C  778,  104  K  E.  431; 
Milliken's  Case,  216  Mass.  293,  103  N.  E.  898,  L.  R  A. 
1916A  337;  Tarpper  v.  WestonrMott  Co.,  200  Mich.  275, 
166.  K  W.  857,  L.  R  A.  1918E  507;  Hopkins  v.  Michi- 
gan Sugar  Co.,  184  Mich.  87,  150  N.  W.  325,  L.  R  A. 
1916A  310;  HuZley  v.  Mooshrugger,  88  K  J.  L.  161, 
95  Atl.  1007,  L.  R  A.  1916C  1203 ;  Heitz  v.  BuppeH, 

218  K  Y.  148,  112  K  E.  750,  L.  R  A.  1917A  344), 
the  courts  in  some  instances  accepting  Mr.  Justice  Rugg's 
explanation  as  a  whole  (Industrial  Commission  v.  Ander- 
son, (Colo.)  169  Pac.  135,  L.  R  A.  1918F  885;  Mwnn 
V.  Glastonbury  KnUtvng  Co.,  90  Conn.  116,  96  Atl.  368, 
L.  R  A.  1916D  86;  State  v.  District  Ct,  138  Minn.  326, 
164  N.  W.  1012,  L.  R  A.  1918F  881;  Hulley  v.  Moos- 
brugg&r,  88  N.  J.  L.  161,  95  Atl.  1007,  L.  R  A.  19160 
1203)  and  in  other  cases  emphasizing  particular  parts 
thereof — such  as  the  "causative  danger"  being  "peculiar 
to  the  work"  (Chriffith  v.  Cole,  183  la.  415,  165  N.  W. 
677,  L.  R  A.  1918F  923;  Donahue's  Case,  226  Mass. 
595,  116  K  E.  226,  L.  R  A-  1918A  215 ;  Hewitfs  Case, 
225  Mass.  1,  113  N.  E.  572,  L.  R  A.  1917B  249;  Fed- 
eral Bubber  Mfg.  Co.  v.  Havolic,  162  Wis.  341,  156  K 
W.  143,  L.  R  A.  1916D  968).  Occasionally,  the  ap- 
proving courts  have  made  their  decisions  to  turn  upon 
the  question  whether  "the  injury  can  be  seen  ...  to  have 
been  contemplated"  (Hewitt's  Case,  225  Mass.  1,  L.  R. 
A.  1917B  249)  ;  and  in  some  instances  McNicol's  Case 
has  been  distinguished  on  the  ground  that  its  facts  dis- 
closed the  existence  of  the  fact  of  Knowledge  on  the 
part  of  the  employer.     (See  supra.) 

And  herein  is  the  Rule  of  McNicoPs  Case:  The  em- 
ployer knew  better  than  the  employee  that  the  injury 
would  resiJt  from  the  employee's  engaging  in  the  work. 
In  accordance  with  this  rule  the  cases  hold  that  where  the 
employer  is  shown  to  have  had  superior  knowledge  of  the 
danger,  compensation  will  be  allowed  (Larke  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  90  Conn.  303,  97  Atl.  320, 
L.  R  A.  1916E  584;  Von  Ette's  Case,  223  Mass.  66,  111 
N.  E.  696,  L.  R  A.  1916D  641;  Zdbriskie  v.  Erie  B. 
Co.,  86  N.  J.  L.  266,  92  Atl.  385,  L.  R  A.  1916A  315) ; 
but  if  it  be  shown  that  the  employee's  knowledge  was 
dominant,  an  award  should  not  be  granted  (Lancashire 
etc.,  B.  Co.  V.  Highley,  [1917]  A.  0.  (Eng.)  352,  Ann. 
Cas.  1917D  200;  HerbeH  v.  Fox,  [1916]  A.  0.  (Eng.) 
405,  Ann.  Cas.  1916D  578 ;  Plumb  v.  Cobden  Flour  Mills 
Co,,  [1914]  A.  C.  (Eng.)  62,  Ann.  Cas.  1914B  495; 
Northwestern  Pac.  B.  Co.  v.  Industrial  Ace.  Commission, 

174  Cal.  297,  163  Pac.  1000,  L.  R  A.  1918A  286';  Mann 
V.  Glastonbury  Knitting  Co.,  90  Conn.  116,  96  Atl.  368, 
L.  R.  A.  1916D  86).  The  Rule  of  McNicoPs  Case  is  the 
same  as  the  Rule  of  the  celebrated  case  of  Priestley  v. 
Fowler,  established  over  eighty  years  ago,  upon  the  ex- 
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pressed  proposition  that  "the  plaintiff  must  have  known 
as  well  as  his  master,  or  probably  better,"  whether  he  was 
exposed  to  danger  of  injury  (see  18  E.  0.  L.  641).  In 
a  recent  Massachusetts  case  the  court  employs  almost  the 
precise  phraseology  of  Priestley  v.  Fowler,  in  saying  that 
the  employee  "appreciated  as  fully  as  his  employer  or 
anyone  the  dangers  incident  to  the  work."  (Ashton  v. 
Boston,  etc.,  B.  Co.,  222  Mass.  65,  109  K  E.  820,  L. 
E.  A.  1916B  1281.)  And  so,  "if  under  such  circum- 
stances and  with  knowledge  of  them,  an  employee  .  .  . 
is  injured  ...  it  would  be  going  far  to  say  that  he  is 
entitled  to  compensation  because  the  accident  arose  out  of 
his  employment."     (Borin's  Case,  227  Mass.  452,  116 

N.  E.  817,  L.  E.  A.  1918A  217,  citing  no  authority.) 

• 

Evidence  on  Issue  of  Comparative  Knowledge — Beview 
Where  Facts  Are  Not  ffhown. 

In  the  cases  arising  under  the  Compensation  Acts  the 
presentation  of  the  facts  and  circumstances  attending  the 
occurrence  is  noticeably  less  complete  than  in  actions  at 
law — perhaps  because  the  finders  of  fact  have  not  the 
experience  of  our  common  law  judges.  At  any  rate,  on 
the  issue  as  to  whether  the  employer  or  the  employee  had 
superior  knowledge  or  appreciation  of  the  danger,  there  is 
frequently  little  or  no  direct  evidence.  ("The  record 
contains  none  of  the  testimony  offered  upon  the  trial,  and 
the  case  must  be  considered  solely  upon  the  findings  of 
the  trial  court,  and  determined  upon  deductions  there- 
from." State  V.  District  Ct.,  138  Minn.  250,  164  N.  W. 
916,  L.  E.  A.  1918F  918).  It  is  left  to  inference  from 
the  nature  of  the  employment  whether  the  employer  might 
have  foreseen  the  occurrence,  and  also  whether  the  employee 
did  know  or  ought  to  have  known  of  the  peril,  in  view 
of  his  age,  intelligence,  experience,  and  situation  at  the 
precise  time  of  the  injury.  This  unfortunate  state  of 
affairs  has  not  failed  to  impress  the  courts,  and  opinions 
may  be  found  which  raster  a  protest  against  the  meagre- 
ness,  or  even  complete  absence  of  evidence  bearing  on  the 
all  important  issue.  In  a  case  before  the  Minnesota  court. 
Judge  Holt  complained  that  the  employer  "may  even  have 
known  and  acquiesced"  in  the  act  of  the  employee,  and 
that  the  latter  would  have  been  entitled  to  compensation 
if  it  had  been  shown  that  he  acted  "with  the  Imowledge 
and  assent"  of  the  employer.  (State  v.  District  Ct,  138 
Minn.  326,  164  K  W.  1012,  L.  E.  A.  1918F  881.)  The 
result  of  this  incomplete  presentation  of  the  facts  has  been 
a  general  relaxation  in  behalf  of  the  employee's  claim,  the 
decisions,  for  lack  of  proof,  being  influenced  by  the  grow- 
ing tendency  to  favor  servants'  actions.  For  example,  in 
one  of  the  earlier  Massachusetts  cases,  the  report  shows 
only  that  the  claimant  "was  injured  at  about  noon,  after 
she  had  left  the  room  in  which  she  worked,  for  the  pur- 
pose of  getting  a  lunch,  and  upon  a  flight  of  stairs  which 
.  .  .  affording  the  only  means  of  going  to  or  from  her 
workroom,"  etc.  It  does  not  appear  whether  she  slipped, 
or  whether  the  stairs  collapsed,  or  whether  she  was  as- 
saulted, or  what  not.  So  far  as  the  report  goes,  her  hus- 
band may  have  thrown  her  down  the  stairs,  for  family 
reasons.  (Sundine's  Case,  218  Mass.  1,  105  N.  E.  433, 
L.  E.  A.  1916A  318.)  Nevertheless,  the  court  affirms  an 
award  of  compensation — and  herein  is  disclosed  a  situa- 
tion that  must  be  reckoned  with  by  the  investigator.  In 
truth,  it  is  a  farce  for  the  appellate  courts  to  act  on  such 


a  case  as  the  one  last  cited — ^for  without  a  statement  of 
the  circumstances  attending  the  injury  no  intelligent 
opinion  can  be  formed  or  expressed.  If  there  is  no  evi- 
dence on  the  issue  of  Comparative  Ejiowledge,  the  appli- 
cation for  compensation  should  be  dismissed. 

It  may  be  remarked  of  some  of  the  cases  that  the  fact 
of  Knowledge  appears  on  the  employee's  side  of  the  equa- 
tion— and  that  it  appears,  indeed,  in  a  degree  the  same 
as  or  even  greater  than  on  the  employer's  side.  This  may  be 
thought  to  be  the  situation  of  the  parties  in  State  v.  Dis- 
trict Court,  134  Minn.  16,  158  N.  W.  713,  L.  E.  A. 
1916F  957,  wherein  it  appeared  that  the  applicant,  who 
was  a  bartender,  sustained  an  injury  by  being  struck  by 
a  glass,  which  was  hurled  by  a  drunken  patron — and  also 
in  cases  where  guards  or  watchmen  are  injured  or  killed 
while  guarding  the  employer's  property  from  invasion, 
destruction,  or  loss.  In  view,  however,  of  the  meagre 
statements  in  the  reports,  the  investigator  should  be  cau- 
tious in  offering  criticisms.  It  shoiJd  be  borne  in  mind 
that  on  the  issue  of  Comparative  Knowledge  is  to  be  con- 
sidered the  habit  of  the  employee  to  yield  instant  obedi- 
ence to  orders,  rather  than  to  reflect  and  act  on  his  own 
knowledge  of  the  circumstances.  In  most  situations,  he 
has  a  right  to  assmne  that  the  employer  knows  more  about 
the  dangers  of  the  employment  than  he  does,  and  that  he 
may  rely  upon  the  employer  to  take  such  measures  as  may 
be  necessary  to  avoid  doing  him  an  injury.  When  these 
matters  are  taken  into  consideration,  it  will  be  found  that 
the  decisions  harmoniously  adhere  to  the  Principle  of 
Comparative  Knowledge,  and  that  the  "maze  of  confu- 
sion," which  is  denounced  by  Lord  Wrenbury  (see  Law 
Notes,  January,  1920,  p.  169),  is  the  result  of  efforts 
to  substitute  therefor  an  infinite  number  of  empirical  rules 
derived  from  particular  fact  settings. 

Bebkelet  Davids. 

Northport,  Long  Isla/nd,  New  York. 


DRINKS,  DRINKERS,  AND  DRINKING.* 

The  dry  And  thirsty  days  of  summer  are  here  once  more. 
Drinking  is  the  order  of  the  day.  Our  bodies  require  to  be 
constantly  moistened  internally,  else  with  the  thermometer  among 
the  nineties,  quickly  would  the  human  form  divine  become  little 
heaps  of  dust  and  ashes.  If  we  cannot  drink  just  now  let  us 
think  about  it.  Longfellow  says:  "He  who  drinks  beer,  thinks 
beer;  and  he  who  drinks  wine,  thinks  wine."  Let  us  for  a  few 
minutes  fondly  imagine  the  converse  of  this  to  be  true,  and  while 
we  think  of  beer,  cider,  wine,  and  ale,  let  us  drink  in  fancy. 
In  dealing  with  this  subject  let  us  take  the  division  suggested 
by  Lindley  Murray's  definition  of  a  noun,  and  speak  of  "person, 
place,  and  thing." 

Then,  firstly,  as  to  the  "person."  A  "common  drunkard"  is 
not  a  regular  tippler,  but  one  who  is  frequently  drunk.  Proof 
that  one  was  drunk  six  times  on  six  different  days  in  three 
months,  when  there  was  no  evidence  of  his  state  on  the  other 
days,  does  not  entitle  him  to  the  presumption  that  he  was  sober 
on  the  other  days.  Com.  v.  McNamee,  112  Mass.  285.  The  rule 
of  law  is  that  things  are  presumed  to  continue  in  statu  quo. 

*  Interpolated  without  explanation  and  without  credit  of 
authorship  in  1  Kulp  (Pa.)  183  (published  in  1882)  and  now 
republished  as  a  matter  of  historic  interest. — Ed. 
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An  ''habitual  dronkard''  is  one  who  has  the  habit  of  indulging 
.in  intoxicating  drink  so  firmly  fixed  that  he  becomes  drank  when- 
ever the  temptation  is  presented  by  his  being  near  where  Uqaor 
is  sold.    Magahy  v.  Magahy,  35  Mich.  210. 

The  phrase,  ''addicted  to  the  excessive  use  of  intoxicating 
liquors/'  means  not  the  occasional  excessive  use,  but  the  habitual 
excessive  use.  Mowry  v.  Home  Ins.  Co,,  1  Big.  life  and  Aec 
Ins.  Co.  Cases,  698. 

A  court  being  called  on  to  define  in  an  insurance  case  what 
was  meant  by  saying  that  "a  man  had  always  been  sober  and 
temperate/'  very  wisely  concluded  that  such  a  thing  could  not 
be  said  of  one  who,  although  usually  sober  and  temperate  in  his 
hal>its,  yet  occasionally  indulges  in  drunken  debauches,  which 
sometimes  end  in  delirium  tremens.  Mutual  Benefit  Life  Ins,  Co. 
V.  Hotterhoff,  2  Cin.  Sup.  Ct. 

To  say  that  a  man  is  "intemperate"  does  not  necessarily  imply 
that  he  is  in  the  habit  of  getting  drunk.  MulUnex  v.  People,  76 
IlL  211.  We  f&ncy,  however,  the  courts  wotdd  not  hold  the  con- 
verse of  this. 

A  "saloon  keeper"  is  one  who  retails  cigars,  liquors,  et  hoc 
genus  omne.    CahiU  v^  Campbell,  105  Mass.  60. 

In  England,  one  who  on  Sunday  walked  to  a  spa  two  and  a 
half  miles  away  from  his  home  for  the  purpose  of  drinking  the 
mineral  water  for  the  benefit  of  his  health,  and  then  took  some 
ale  at  a  hotel  (to  keep  the  water  down,  we  suppose),  was  held 
by  the  Court  of  Common  Pleas  to  be  a  "traveler."  Pepler  v. 
Richardson,  L.  R.  4  C.  P.  168. 

England  is  a  small  country;  one  cannot  travel  far  in  any  direc- 
tion without  getting  his  feet  damp,  like  Canute  and  his  friends. 
We  presume  this  is  why  what  would  here  be  called  "taking  a 
stroll"  is  there  dignified  by  the  name  of  "traveling." 

In  considering  the  question  of  selling  liquor  to  a  "minor/* 
the  court  held  that  the  fact  that  a  youth  wore  a  beard  and  said 
that  he  was  twenty-one  was  no  proof  that  he  was  an  adult. 
Getty  V.  State,  41  Ind.  162. 

The  bench  doubtless  believed  that,  although  every  American 
boy  may  become  President,  still  every  one  is*  not  a  George  Wash- 
ington; but  that,  as  Mark  Twain  says,  "Some  Americans  will 
lie."  As  to  beards,  nature  occasionally  "bursts  out  with  a  chin- 
tuft"  before  her  turn,  or  where  she  should  not. 

Now  as  to  "place."  Judges  do  not  exactly  know — at  least 
when  on  the  bench — ^what  a  "saloon"  is.  They  say  that  it  does 
not  necessarily  import  a  place  to  sell  liquors;  that  it  may  mean 
a  place  for  the  sale  of  general  refreshments  {Kelson  v.  Mayor 
of  Ann  Arbor,  26  Mich.  325) ;  or  that  it  may  mean  a  room  for 
the  reception  of  company,  or  for  an  exhibition  of  works  of  art, 
etc.  State  v.  Mansker,  36  Tex.  364.  This  latter  idea  shows  how 
high-toned  Texan  judges  are,  and  that  they  have  traveled  in 
foreign  parts. 

Neither  an  inclosed  park  of  four  acres  in  extent,  nor  an  un- 
indosed  and  uncovered  platform,  erected  for  the  votaries  of  the 
terpsichorean  art,  and  where  lager  beer  is  sold,  can  rightly  be 
considered  a  "saloon,"  or  a  "house,"  or  "building,"  within  the 
meaning  of  the  Connecticut  statute  forbidding  Sunday  selling 
of  intoxicating  liquors,  etc.    State  v.  Barr,  39  Conn.  41. 

We  opine  that  the  Texan  court  would  have  held  both  this 
park  and  platform  a  "saloon,"  as  there  would  certainly  be  "room 
for  the  reception  of  company,"  and  if  the  dancing  was  good,  and 
the  dresses  of  any  worth,  these  would  be  an  exhibition  of  works 
of  art. 

A  "cellar"  may  be  referred  to  as  "the  above-mentioned  house." 
Com,  V.  Intoxicating  Liquors,  105  Mass.  181. 

In  England  it  was  held  that  a  covenant  not  to  use  a  house 
as  a  "beer  house"  was  not  broken  by  the  sale  under  a  license  of 


beer  by  retail  to  be  consumed  off  the  premises.  L.  dt  N.  TT. 
Eailway  Company  v.  Gamett,  L.  R.  9  Ex.  26.  One  Schofield 
had  a  license  to  sell  beer,  "not  to  be  drunk  on  the  premises," 
the  bartender  handed  a  mug  of  beer  through  an  open  window 
in  Schofield's  house  to  a  thirsty  soid,  who  paid  for  it,  and 
immediately  drank  it  standing  on  the  Queen's  highway,  but  as 
close  as  possible  to  the  window;  the  Court  of  Queen's  Bench 
considered  that  this  was  not  a  case  of  selling  beer  "to  be  con- 
sumed on  the  premises."    Deal  v.  Schofield,  L.  B.  3  Q.  B.  8. 

As  to  the  "thing"  itself.  The  phrase  "spiritous  liquors"  does 
not  include  fermented  Uquors."    State  v.  Adams,  51  N.  H.  568. 

Cider* is  not  a  "vinous  liquor."  Feldman  v.  Morrison,  1  BL 
App.  469.  This  seems  reasonable  enough  in  view  of  the  deci- 
sion that  "vinous  liquors"  medns  liquors  made  from  the  juice 
of  the  grape.    Alder  v.  State,  55  Ala.  16. 

A  "dram"  in  common  parlance,  in  Texas,  means  something 
that  has  alcohol  in  it — something  that  can  intoxicate;  at  least 
so  say  the  judges.    Lacey  v.  StcUe,  32  Tex.  227. 

Some  years  ago  in  Indiana  they  were  very  virtuous,  and  the 
court  decided  that  the  opinion  of  a  witness  that  common  "brewer's 
beer"  was  intoxicating  was  not  suf^dent  to  prove  that  it  was  so, 
unless  the  testimony  of  the  witness  was  founded  on  a  peisonal 
knowledge  of  its  effects,  or  of  its  ingredients,  or  mode  of  manu- 
facture; and  the  court  could  not  take  judicial  notice  that  it  was 
intoxicating.    Glaso  v.  State,  43  Ind.  483. 

But  alas  for  the  good  old  days  and  the  childlike  innocence 
of  judges  and  jurymen  I  Now  both  courts  and  juries  in  that 
State  will  take  notice  of  the  fact  that  "whisky"  is  an  intoxicating 
drink  without  any  proof.    Eagen  v.  State,  53  Ind.  162. 

In  Massachusetts  a  jury  was  held  warranted  in  finding  "ale" 
to  be  intoxicating,  merely  on  the  testimony  of  a  witne^  who  saw 
and  smelled  but  did  not  taste  it.  Haines  v.  Hanrahan,  105  Mass. 
480.  Perhaps  these  twelve  men,  good  and  true,  had  had  a  view 
themselves. 

In  Maine  one  may  be  indicted  and  convicted  for  selling  for 
tippling  purposes  "dder  and  wine,"  although  made  from  fruit 
grown  in  the  State,  if  the  juiy  find  that  they  are  intoxicating. 
State  V.  Page,  66  Me.  418. 

How  much  and  how  long  would  it  take  the  jury  to  find  this 
outf  Would  they  be  allowed  to  take  specimens  with  them  into 
their  drawing-room,  as  they  do  docionents,  to  examine  t  Or  would 
the  judge  look  upon  cider  and  native  wine  as  Mr.  Justice  Cres- 
well  did  upon  water  f    A  counsel  once  objected  to  a  jury  having 

water  while  considering  their  verdict.    "Why  not,  Mr. ,  why 

nott"  queried  the  judge,  "water  is  neither  'meaf  nor  'fire,'  and 
no  sane  man  can  say  it  is  'drink;'  let  the  jury  have  as  much  as 
they  want." 

The  "Sabbath  night"  includes  as  well  the  tune  between  mid- 
night on  Saturday  and  daylight  on  Sunday,  as  the  time  between 
dark  on  Sunday  and  midnight.    Kroer  v.  People,  78  111.  2d4. 

In  England  "habitual  drunkenness"  is  not  cruelty  in  the  eye 
of  the  law  (N.  B. — 'Tis  strange  that  justice  should  be  blind  and 
law^  Polyphemus),  so  as  to  entitle  a  wife  to  divorce.  L.  B.  1 
P.  &  M.  46. 

As  to  the  mode  of  selling,  Richards,  C.  J.,  thought  that  selling 
a  "bottle  of  brandy"  for  $1.25  was  selling  by  retail  PLeg.  v, 
Durham,  35  U.  C.  R.  508.  And  in  another  case  Haggerty, 
C.  J.,  said  that  he  would  assume  that  a  sale  of  a  "bottle  of  gin" 
at  sixty  cents  was  a  sale  by  retail.  Reg.  v.  Stracham,  20  C.  P. 
184.  While  in  Illinois  the  court  held  that  proof  that  intoxicating 
liquors  were  retailed  "by  the  drink"  warranted  a  finding  that 
the  sale  was  in  "no  larger  quantity  than  a  quart"  (as  restricted 
in  the  111.  Rev.  Stat  1845).  Lappington  v.  Carter,  67  Bl.  482. 
See  also  United  States  v.  Jackson,  1  Hugh  531.     The  judges 
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of  this  eonrt  elearly  never  heard  of  the  Duke  of  Tenterbelly. 
Bishop  Hall  tells  ns  that  this  famous  nobleman,  when  returning 
thanks  for  his  election,  took  up  his  lai^e  goblet  of  twelve  qtfarts, 
ezckdming  should  he  be  false  to  their  laws,  'liet  never  this  goodly 
formed  goblet  of  wine  go  jovially  through  me,"  and  then,  says 
the  historian,  'lie  set  it  to  his  mouth,  stole  it  off  every  drop,  save 
a  little  remainder,  which  he  was  by  custom  to  set  upon  his 
thumb's  nail  and  lick  it  off,  as  he  did." 


Insanity  as  Affecting  Divobcb  fob  Desertion. — ^In  Wright 
«.  Wright  (Va.)  99  S.  E.  515,  reported  and  annotated  in  4 
A.  L.  B.  1331,  it  was  held  that  where  a  husband  abandons  his 
wife,  and  thereafter,  but  before  the  time  fixed  by  law  for  divorce 
for  desertion  has  elapsed,  becomes  insane,  the  insanity  bars  a 
suit  by  the  wife  for  divorce.  The  court  said:  ^'While  it  may  be 
regarded  as  settled  by  the  great  weight  of  authority  that  the 
insanity  of  the  defendant  is  no  bar  to  the  prosecution  of  a  suit 
for  divorce  for  a  cause  which  accrued  before  such  insanity  b^an, 
yet  the  precise  question  presented  by  this  record  appears  to  have 
arisen  in  very  few  cases.  If  the  desertion  had  continued  for 
three  years  before  the  insanity  of  the  defendant  intervened,  then 
the  cause  of  action  would  have  been  complete,  and  the  insanity 
would  have  been  ho  defense.  This  was  determined  in  Fisher  v. 
Fisher,  54  W.  Va.  146,  46  S.  E.  118,  1  Ann.  Cas.  251.  Here, 
however,  within  three  months  after  the  alleged  desertion,  the 
defendant  became  insane.  While  the  cases  have  been  few,  the 
prevailing  view  is  that  in  such  a  case  the  insanity  of  the 
defendant  is  a  bar  to  the  suit.  .  .  •  Under  the  Virginia  statute, 
at  any  time  during  the  three  years  succeeding  the. abandonment 
the  offending  party  has  the  undoubted  right  to  return  to  the 
other,  and  if  that  right  is  exercised  there  is  no  ground  for 
divorce.  For  three  years,  in  Virginia,  such  offender  may  repent 
and  return.  The  ground  for  an  absolute  divorce  does  not  accrue 
from  the  mere  abandonment.  It  must  be  wilfully  continued  for 
the  period  fixed  by  the  statute,  and  the  cause  of  action  does  not 
accrue  until  that  time  has  elapsed.  Of  course,  an  insane  person 
is  incapable  of  forming  the  intent,  either  to  continue  the  deser- 
tion or  to  seek  a  reconciliation.  It  follows  logically  that  in  this 
case  the  cause  of  action  has  not  accrued,  and  that  the  decree 
of  the  trial  court  sustaining  the  demurrer  is  without  error." 

Validity  of  Statute  Making  It  Penal  Offense  to  Posbbss 
Atttomobile  With  Manufactubeb's  Nuioess  Removed. — ^In 
People  V.  Johnson,  288  HL  442,  123  N.  E.  543,  reported  and 
annotated  in  4  A.  L.  R.  1535,  it  was  held  that  the  Illinois  statute 
making  it  a  penal  offense  to  possess  a  motor  vehicle  from  which 
the  manufacturer's  serial  numbers  have  been  removed  is  a  valid 
exercise  of  the  police  power.  The  court  said  inter  alia:  '^t  is 
contended  by  plaintiff  in  error  that  one  might  be  guilty  under 
this  act  by  having  a  car  in  his  possession  from  which  the  num- 
bers bad  been  removed  without  his  knowledge.  The  constitution 
does  not  require  that  scienter  be  a  necessary  element  of  any  law 
where  an  offense  is  malum  prohibitum.  One  may  violate  the 
law  without  any  intent  on  his  part  to  do  so.  ,  •  .  Laws  can- 
not be  held  invalid  merely  because  some  innocent  person  may 
possibly  suffer.  The  principle  of  police  regulation  is  'the  greatest 
good  to  the  greatest  number.'  The  essence  of  the  offense  con- 
templated by  $  15&  of  the  Motor  Vehicle  Law  consists  in  the 
'purpose  of  concealing  or  destroying  the  identity'  of  the  vehicle. 


If  it  could  be  shown  that  the  possession  of  an  automobile  with 
mutilated  nxunbers  was  not  for  the  'purpose  of  concealing  or 
destroying  the  identity'  of  such  automobile,  we  apprehend  that 
a  prosecution,  not  to  say  a  conviction,  would  be  unlikely.  We 
feel  that  there  is  no  merit  in  the  contention  that  the  enactment 
of  this  statute  was  not  a  valid  exercise  of  the  police  power  of 
the  state.  People  v.  Femow,  286  IlL  627,  122  N.  E.  155.  As 
to  the  objection  to  the  validity  of  the  statute,  to  the  effect  that 
it  deprives  the  defendant  of  his  liberty  and  property  without 
due  process  of  law  and  denies  him  the  equal  protection  of  the 
laws,  it  is  sufficient  to  say  that  we  have  had  occasion  to  discuss 
these  constitutional  limitations  at  length  on  prior  occasions,  and 
a  reference  to  those  decisions,  without  discussing  them,  will  show 
that  there  is  no  merit  in  this  contention.  Burdick  v.  People^ 
141  IlL  600,  24  L.  R.  A.  152,  41  Am.  St.  Rep.  329,  36  N.  E. 
948,  952;  Munn  v.  People,  69  IlL  80.  We  are  unable  to  see  how 
plaintiff  in  error  was  deprived  of  any  'liberty  or  property  with- 
out due  process  of  law.'  The  act  does  not  deprive  him  of  the 
use  of  the  cars.  He  is  merely  prohibited  from  changing  the 
numbers  for  the  purpose  of  destroying  the  means  of  identifica- 
tion. What  loss  this  will  cause  him  is  not  revealed.  The  value 
of  the  act  for  the  protection  of  the  property  rights  of  the  citizens 
in  general  is  too  patent  to  need  discussion." 

Measubb  of  Dakages  fob  Destbxjction  of  Commeboial  Motob 
Tbuok.— In  Louisville,  etc,  R.  Co.  v.  Schuester,  183  Ky.  504, 
209  S.  W.  452,  reported  and  annotated  in  4  A.  L.  R.  1344,  it 
was  held  that  the  owner  of  a  motor  truck  operated  daily  over 
a  scheduled  route  as  a  carrier  of  goods  and  passengers  was  en- 
titled to  recover  as  an  element  of  damages  for  its  wrongful 
destruction  the  rental  value  of  the  use  of  a  truck  to  take  its 
place  in  the  business  until  a  new  one  could  be  procured.  The 
court,  after  reviewing  a  nxunber  of  Kentucky  decisions,  said: 
"The  theory  upon  which  consequential  damages  were  rejected  in 
the  cases  from  this  court  decided  prior  to  the  case  of  Schulte  v. 
Louisville  &  N.  R.  Co.  [128  Ky.  627]  and  cited  above,  was,  as 
we  have  seen,  that  they  were  too  remote  for  judicial  ascertain- 
ment, and  there  can  be  no  fault  found  with  the  rule  in  such 
cases  as  it  is  applicable;  but  the  reason  for  both  the  rule  and 
its  application  fails  when  consequential  damages,  which  result 
proximately  and  naturally  from  the  wrong^  or  negligent  de- 
struction of  personal  property,  are  capable  of  accurate  ascer- 
tainment. So  the  correct  rule,  if  the  compensation  is  to  be  as 
nearly  adequate  as  the  circumstances  will  permit,  as  it  of  course 
should  be,  is  to  allow  consequential  damages  when  they  can  be 
accurately  estimated,  but  to  reject  them  as  too  remote  or  specu- 
lative for  judicial  ascertainment,  whenever  they  are  incapable 
of  accurate  estimation.  This  is  the  general  rule  applicable  to 
all  damages,  long  applied  in  this  state  and  elsewhere  for  injury 
to  personal  as  well  as  real  property,  and  for  breach  of  con- 
tract, and  there  is  no  good  reason  why  it  should  not  also  apply 
to  the  destruction  of  personal  property.  For  why  should  the 
injured  part;^  not  be  permitted  to  recoup  his  whole  loss,  in- 
cluding consequential  damages  proximately  resulting,  when  his 
personal  property  is  completely  destroyed,  as  well  as  when  it 
is  injured  merely,  or  if  his  contract  is  violated  f  The  only 
sound  reason  for  ever  denying  him  any  part  of  the  loss  he 
may  suffer  as  the  result  of  the  wrongful  act  of  another  is  that 
it  is  incapable  of  accurate  estimation,  and  therefore,  as  a  neces- 
sary rule  of  practice,  is  too  remote  or  too  speculative  for  judicial 
cognizance.  Here  the  plaintiff  was  operating  his  truck  daily  as 
a  common  carrier  over  a  scheduled  route,  and,  until  he  could 
replace  it,  he  had  either  to  rent  another  or  abandon  his  business; 
and  the  rental  value  of  the  use  of  a  truck  until  a  new  one  could 
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be  provided  was  of  easy  and  accurate  ascertainment^  as  was 
also  the  value  of  the  truck  at  the  time  and  place  of  its  destruc- 
tion. The  Joss  of  the  use  was  the  approximate  and  natural  result 
of  its  destruction,  and  having  been  pleaded  as  special  damages, 
was  a  proper  element  of  compensatory  damages.'' 

Personal  Liability  op  Public  Officer  for  Wrongfully 
Removing  Another  From  Office. — ^In  Stiles  v.  Morse,  233 
Mass'.  174,  123  N.  E.  615,  reported  and  annotated  in  4  A.  L. 
R.  1365,  it  was  held  that  members  of  a  municipal  council  who 
removed  the  city  treasurer  from  oflSce  without  following  the 
methods  provided  by  statute  for  so  doing  were  personally  liable 
for  the  injury  thereby  inflicted  on  him.  Said  the  court:  "These 
are  two  actions  of  tort  brought  to  recover  damages  for  two 
attempted  removals  of  the  plaintiff,  the  first  in  January,  1917, 
and  the  second  in  February  and  March,  1917,  from  the  office 
of  city  treasurer  and  collector  of  taxes  of  the  city  of  LowelL 
The  defendants  on  those  dates  were  three  of  the  five  members 
constituting  the  municipal  council  of  Lowell.  The  municipal 
council  of  Lowell  was  clothed  with  authority  to  remove  the  dty 
treasurer  from  office  for  such  cause  as  it  deemed  sufficient,  pro- 
vided it  proceeded  in  accordance  with  the  law  regulating  the  civil 
service.  Stat.  1911,  chap.  645,  $  40.  It  had  no  power  in  that 
regard  except  by  following  the  terms  of  that  law.  The  pro- 
visions of  the  Civil  Service  Law  required  as  essential  prelim- 
inaries that  reasons  be  specifically  given  in  writing,  and  that 
the  person  sought  to  be  removed  should  be  notified  of  the  pro- 
posed action  and  furnished  with  a  copy  of  the  reasons  claimed 
to  constitute  just  cause  of  removal.  The  defendants,  being  a 
majority  of  the  municipal  council,  joined  in  going  through  the 
form  of  adopting  orders  removing  the  plaintiff  from  the  office 
of  city  treasurer  without  notifying  him  of  the  proposed  action 
and  without  giving  him  copy  of  reasons*  for  removal.  There- 
fore it  has  been  held  expressly  that  the  orders  'were  a  nullity 
and  were  wholly  ineffectual'  as  attempts  to  remove  the  plaintiff 
from  office.  .  .  .  Treating  the  liability  of  the  defendants  in  its 
executive  or  administrative  aspect,  they  are  bound  to  act  in 
accordance  with  the  law.  They  acquire  no  authority  in  the 
premises  except  such  as  the  law  confers.  .  .  .  Personal  liability 
attaches  to  executive  or  administrative  officers  who  interfere  with 
rights  of  individuals  in  ways  not  authorized  by  law.  The  cloak 
of  office  is  no  protectipn  to  them  even  when  acting  in  good  faith. 
...  If  their  position  is  approached  from  the  viewpoint  of 
exercising  the  judicial  faculty,  the  same  result  follows:  'All 
inferior  tribunals  and  magistrates  ...  if  they  act  without 
any  jurisdiction  over  the  subject  matter  or  if  .  .  .  they  are 
guilty  of  an  excess  of  jurisdiction  .  .  .  are  liable  in  damages 
to  the  party  injured  by  such  unauthorized  acts.  ...  It  is  plain 
that  the  defendants  never  acquired  a  jurisdiction  to  exercise  their 
quasi  judicial  functions  respecting  the  removal  from  office  of  the 
plaintiff,  because  they  never  notified  him,  and  never  gave  him  a 
copy  of  the  charges  against  him,  and  he  did  not  voluntarily 
submit  himself  to  their  action,  but  has  resisted  and  asserted  the 
invalidity  of  their  procedure  at  every  point.  The  full  perform- 
ance of  all  conditions  established  by  the  statute*  are  essential 
prerequisites  to  the  jurisdiction  of  the  municipal  council  over 
the  subject-matter  of  the  removal  of  an  officer.  .  .  .  The 
municipal  council  was  clothed  with  the  power  of  removal  of 
city  officers  so  long  as  there  was  conformity  to  the  requirements 
of  the  law.  When  the  members  ceased  to  comply  with  the  law, 
they  were  acting  outside  of  their  official  capacity  and  were  sub- 
jected to  responsibility  as  individuals." 

Lunch  Wagon  in  Street  as  Nuisance. — ^In  Strong  v.  Sulli- 
van (Cal.)  181  Pac.  59,  it  was  held  that  the  maintenance  of  a 


lunch  wagon  in  a  public  street^  ^  ip^  Abstraction  of  ingress  and 
egress  to  and  from  abutting  property f  a^jj  injurious  competition 
with  business  thereon  conducted  constitute  a  nuisance.  The  court 
said:  "Among  the  findings  are  the  following:  'That  for  a  period 
of  more  than  four  years  last  past,  defendant,  J.  Sullivan,  and 
his  predecessor,  have  on  every  evening,  at  about  the*  hour  of  6 
o'clock  p.H.^  brought  a  portable  lunch  wagon  and  lunch  counter 
to  that  portion  of  Seventh  street  directly  in  front  of  the  premises 
of  the  plaintiff,  and  a  few  feet  east  of  that  portion  of  the  build- 
ing occupied  by  a  restaurant  and  caf6;  that  said  defendant  has 
kept  and  maintained  said  portable  lunch  wagon  and  lunch  counter 
at  said  point  until  abomt  the  hour  of  2  o'clock  a.h.  the  next 
morning;  .  .  .  that  it  is  true  that  said  lunch  counter  and  lunch 
wagon  obstructs  the  free  use  of  the  public  street  in  front  of  the 
plaintiff's  premises;  that  it  is  true  that  it  interferes  with  the 
right  of  ingress  and  ^:ress  of  plaintiff  and  of  his  tenants  to  and 
from  his  premises;  that  it  is  true  that  said  lunch  wagon  and 
lunch  counter  occupies  a  portion  of  the  public  street,  and  it 
occupies  the  same  under  a  license  from  the  city  of  Los  Angeles 
held  by  defendant  J.  Sullivan;  that  it  is  true  that  it  does  not 
pay  any  rent  for  the  space  so  occupied;  that  it  is  true  that 
said  lunch  wagon  and  lunch  counter  does  enter  into  direct  com- 
petition with  a  tenant  of  the  plaintiff  engaged  in  the  restaurant 
business,  who  is  compelled  to  pay  rent  to  the  plaintiff.'  At  the 
trial  the  defendant  introduced  in  evidence  a  certain  license  of  the 
city  of  Los  Angeles,  granting  him  permission  to  transact  'the 
business  of  lunch  wagon'  in  conformity  with  the  provisions  of 
ordinance  No.  20,000  (new  series).  He  also  presented  a  permit 
issued  by  the  health  commissioner  of  the  city  .to  conduct  a  lunch 
wagon  at  No.  1244  East  Seventh  street.  This  purports  to  be 
under  the  provisions  of  'ordinance  No.  25,035  (new  series) ;'  but, 
as  the  terms  of  that  by-law  are  not  set  forth  in  the  record,  we 
shall  assume  that  the  permit  merely  indicates  that  the  place  de- 
scribed and  the  manner  of  conducting  the  business  are  not  dan- 
gerous to  public  health.  .  .  .  Obviously,  the  court  refused  relief 
to  plaintiff  under  the  belief  that  a  license  under  the  ordinance 
above  cited  was  a  permission  from  the  city  to  defendant  to  es- 
tablish a  nightly  'stand'  or  place  of  business  in  any  public  street, 
without  regard  to  the  surrounding  conditions.  This  view  was 
erroneous,  and  we  are  of  the  opinion  that  the  ordinance  and  the 
license  introduced  in  evidence  failed  to  sustain  the  finding  that 
the  business  was  conducted  at  that  place  under  license  and  the 
conclusion  that  plaintiff  was  therefore  not  entitled  to  the  relief 
for  which  he  prayed.  The  finding  that  defendant's  wagon  ob- 
structed the  ingress  and  egress  of  plaintiff  and  his  tenants  to 
and  from  his  property,  and  interfered  with  the  free  use  of  the 
public  street  in  front  of  his  building,  was  equivalent  to  a  hold- 
ing that  defendant  was  maintaining  a  public  nuisance  which  was 
especially  injurious  to  plaintiff,  and  which,  therefore,  might  be 
enjoined  at  his  suit,  because  any  injury  to  the  use  of  the  street 
ivhich  impairs  plaintiff's  private  easements  in  the  street  in  front 
of  and  adjacent  to  his  lot  amounts  to  an  injury  giving  plaintiff, 
AS  an  abutting  owner,  the  right  to  maintain  an  action  for  damages 
or  for  an  injunction.'' 


"Experience  has  shown  that  common  forms  of  gambling  are 
comparatively  innocuous  when  placed  in  contrast  with  the  wide- 
spread pestilence  of  lotteries.  The  former  are  confined  to  a  few 
persons  and  places,  but  the  latter  infests  the  whole  community; 
it  enters  every  dwelling;  it  reaches  every  class;  it  preys  upon 
the  hard  earnings  of  the  poor;  it  plunders  the  ignorant  and 
simple." — ^Per  Mr.  Justice  Grier  in  Phalen  v.  Virginia  (1850)  8 
How.  (U.  S.)  163,  168. 
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MiLWAUEEB  Bab  Association. — GFeneral  Samuel  T.  Ansell, 
acting  judge  advocate  of  the  army  during  the  war,  addressed 
the  Milwaukee  Bar  Association  in  January. 

Decease  of  Virginia  Lawyer. — ^Robert  Tumbull  of  Lawrence- 
ville,  Yirginia,  died  January  23,  aged  69  years.  He  was  a  rep- 
resentative in  Congress  for  several  years. 

The  Women^s  Bar  Association  of  the  District  of  Columbia 
held  an  annual  banquet  at  the  Hotel  Lafayette  in  January.  Miss 
Mabel  T.  Boardman  of  the  Red  Cross  was  the  principal  speaker. 

Cleveland  Bab  Association. — President  P.  L.  A.  Lieghley  of 
the  Cleveland  Bar  Association  has  appointed  an  Americanization 
Committee.  The  Committee  will  co-operate  with  the  Cleveland 
Americanization  CouneiL 

Pension  Lawyer  Dies  at  Washington. — Jefferson  B.  Cralle, 
one  of  Washington's  prominent  pension  attorneys,  died  Janu- 
ary 23.    He  was  born  in  Northumberland  county,  .Virginia. 

Illinois  Lawybes  Who  Have  Deceased. — Judge  C.  D,  Myers 
of  Bloomington  died  in  January,  and  A.  C.  Bardwell  of  Chicago 
died  the  same  montL  The  latter  was  a  former  state's  attorney 
of  Lee  county. 

New  Assistant  Attobnby  Generals  in  Maryland. — ^Attorney 
General  Armstrong  of  Maryland  has  announced  the  appointment 
of  J.  Purdon  Wright  and  Allen  Fisher,  both  of  Baltimore,  as 
assistants  in  his  department. 

Boston  Lawyei^  Passes  Away. — ^William  M.  Richardson,  a 
Boston  lawyer,  died  January  12,  in  his  sixty-second  year.  He 
was  bom  in  Portland,  Maine,  and  was  a  partner  of  Robert  M. 
Morse. 

Kansas  City  Bar  Association. — Governor  Charles  H.  Brough 
of  Arkansas  was  one  of  the  speakers  at  a  recent  meeting  of  the 
Kansas  City  Bar  Association.  His  subject  was  ''The  Influence 
of  the  Bar  in  Stimulating  American  Patriotism." 

Kentucky  Lawyer  Appointed  Attorney  to  Railroad. — 
Judge  Sam  R.  Crewson,  a  Kentucky  lawyer,  has  been  appointed 
a  local  attorney  of  the  Louisville  &  Nashville  Railroad  Company 
to  fill  a  vacancy  caused  by  the  recent  death  of  Wilbur  F.  Brower. 

National  Conference  of  Women  Lawyers. — ^A  national  con- 
ference of  women  lawyers  was  held  in  Chicago  in  February  under 
the  auspices  of  the  Illinois  Woman's  Bar  Association,  the  pur- 
pose being  to  consider  the  unification  of  laws  concerning  women. 

Former  Attorney  General  op  Minnesota  Dead. — George  P. 
Wilson,  former  attorney  general  of  Minnesota,  died  at  his  home 
in  Minneapolis  January  21.  He  was  sixty  years  of  age  and  was 
bom  in  Pennsylvania. 

The  San  Francisco  Bar  Association  at  a  recent  meeting  was 
addressed  by  William  C.  Dennis,  until  recently  legal  adviser  to 
the  Chinese  Government,  his  subject  being  ''The  Shantung  Ques- 
tion from  the  Standpoint  of  International  Law  as  Viewed  by 
ttie  Chinese  Government." 

New  Jersey  Deaths. — Gilbert  Collins,  Justice  of  the  Supreme 
Court  of  New  Jersey  from  1897  to  1903,  died  January  29  at  his 
home  in  Jersey  City.  J.  Kearney  Rice  of  New  Brunswick  is 
also  dead.    He  was  at  one  time  a  United  States  district  attorney. 


District  of  Columbia  Bar  Association.— Leon  Tobriner  has 
been  elected  president  of  the  Bar  Association  of  the  District  of 
Columbia.  He  succeeds  H.  Prescott  Gatley,  whose  term  ex- 
pired under  the  rules  of  the  association.  Alexander  H.  Bell  is 
first  vice  president  and  C.  F.  R.  Ogilby  second  vice  president. 

United  States  District  Attorney  Becomes  Special  Assist- 
ant Attorney  General. — John  A.  Fain,  United  States  District 
Attorney  for  the  western  Oklahoma  district,  has  resigned  to 
become  special  assistant  attorney  general  in  charge  of  the  Red 
River  land  cases,  so  called.  He  was  appointed  United  States 
Attorney  in  1914. 

Death  of  New  Hampshire  Lawyer  and  Editor. — Bertram 
Ellis  of  Keene,  New  Hampshire,  is  dead.  He  was  graduated 
from  Harvard  Law  School  in  1887,  and  was  one  of  the  founders 
of  the  Harvard  Law  Review.  He  practiced  in  Denver  two  years 
and  then  entered  newspaper  work  at  Keene. 

Ohio  Bar  Association.— The  Ohio  State  Bar  Association  held 
its  annual  convention  in  Dayton  in  January.  Hon.  William  R. 
Riddell,  Chief  Justice  of  the  supreme  court  of  Ontario,  delivered 
one  of  the  principal  addresses.  The  Ohio  Prosecutors'  Associa- 
tion met  in  conjunction  with  the  bar  association. 

North  Carolina  Juriot  Dead.— Judge  Francis  L.  Osborne  of 
North  Carolina  is  dead.  He  was  a  member  of  the  Charlotte  bar. 
Judge  Cotton  Mather  Cooke,  a  resident  of  Louisburg,  is  also 
dead.  He  was  a  trustee  of  the  University  of  North  Carolina 
and  of  Wake  Forest  College. 

Judicial  Changes  in  Nebraska. — Charles  A.  Goss,  former 
United  States  district  attorney,  and  for  many  years  a  prominent 
practicing  attorney  of  Omaha,  has  been  appointed  a  judge  of 
the  fourth  judicial  district,  succeeding  Judge  George  A.  Day, 
who  replaced  the  late  Judge  Sedgwick  on  the  state  supreme 
bench. 

New  Law  Reporters.— Chief  Justice  Nichols  of  the  Ohio 
Supreme  Court  has  announced  the  appointment  of  John  L.  W. 
Henney  as  law  reporter  of  that  court,  succeeding  E.  0.  Randall, 
deceased,  who  served  fifteen  years.  In  Maine  Terrence  B.  Towle 
of  Bangor,  supreme  court  reporter,  has  been  succeeded  by  state 
senator  Freeman  D.  Dearth  of  Dexter. 

Deceased  Pennsylvania  Lawyers. — The  Pennsylvania  bar 
has  lost  by  death  Edwin  S.  Dixon  of  Philadelphia,  Judge  Edward 
L.  Whittelsey  of  Erie,  Judge  Edward  A.  Anderson  of  the 
Orphans'  Court,  Philadelphia,  Alexander  Mitchell  of  Butler, 
Joseph  B.  Dimmick  of  Scranton,  and  Beater  R.  Swift  of  Easton. 

East  St.  Loins  Bar  Association. — C.  E.  Pope  has  been 
elected  president  of  the  East  St.  Louis  Bar  Association  to  succeed 
Henry  Driemeyer.  The  other  officers  are:  Daniel  McGlynn  and 
Judge  Silas  Cook,  vice  presidents;  John  W.  Freels,  secretary,  and 
Martin  F.  Oehmke,  treasurer. 

Missouri  Judicial  Changes. — Governor  Gardner  of  Missouri 
has  appointed  Thomas  H.  Bagnell  of  Marshall  a  judge  of  the 
county  court  of  Saline  County.  D.  C.  Wilmer  has  been  appointed 
presiding  judge  of  the  county  court  of  Jasper  County,  succeed- 
ing the  late  James  A.  Daugherty,  once  a  member  of  Congress  from 
the  fifteenth  Congressional  district  of  Missouri. 

Appointments  by  Baltimore's  New  State's  Attorney. — 
Robert  F.  Leach,  Jr.,  Baltimore's  new  state's  attorney  for  the 
next  four  years,  has  named  Horton  B.  Smith,  as  deputy  and 
Henry  M.  Siegel,  Fleet  W.  Cox,  Bernard  J.  Wells  and  Capt. 
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Gaylord  Lee  Clark  as  assistants.  The  two  first  named,  who 
were  in  office  with  the  former  state's  attorney  Harry  W.  Nice, 
will  serve  temporarily,  by  request  of  Mr.  Leach. 

Deaths  Among  Missouri  Attorneys. — ^Former  Circuit  Judge 
William  Haynes  of  St.  Joseph  died  in  January.  He  was  72 
years  of  age,  and  was  a  native  of  Monticello,  Kentucky.  The 
death  of  Judge  James  A.  Daugherty,  presiding  judge  of  the 
Jasper  county  court,  also  occurred  in  January,  as  did  that  of 
James  M.  Rollins,  who  practised  law  in  St.  Louis,  and  was  bom 
in  Durham,  North  Carolina. 

Kansas  Bar  Assocution. — ^At  a  meeting  of  the  Kansas  Bar 
Association,  held  in  Topeka  in  January,  Joseph  D.  Houston,  of 
Wichita,  was  elected  president;  Ben  S.  Gaitskill,  of  Girard,  vice 
president;  D.  A.  Valentine,  of  Clay  Center  and  Topeka,  secre- 
tary, and  J.  G.  Slonecker,  of  Topeka,  treasurer.  W.  C.  Harris, 
Emporia;  Chester  I.  Long,  Wichita,  and  James  A.  Allen,  Cha- 
nute,  were  chosen  members  of  the  executive  council. 

Deaths  Among  Wisconsin  Lawyers. — ^Martin  J.  Ryan  of 
Wisconsin  is  dead.  He  practiced  law  for  many  years  in  St. 
Paul.  Another  death  recorded  is  that  of  J.  H.  M.  Wigman,  85 
years  old,  of  Green  Bay.  He  practiced  fifty-seven  years,  and 
was  bom  in  Holland.  Still  another  death  is  that  of  James  B. 
Erwin,  73  years  old,  who  practiced  in  Milwaukee  for  forty 
years.  At  the  time  of  his  death  he  was  senior  member  of 
the  firm  of  Erwin,  Wheeler  and  Woolard,  He  was  bom  in  New 
York  and  was  graduated  from  the  University  of  Michigan  law 
school  in  1871.  Felix  Benfey,  74  years  of  age,  the  oldest  mem- 
ber of  the  Sheboygan  county  bar,  is  also  dead,  as  is  E.  J.  Good- 
rick  of  Antigo. 

Vermont  Bar  Association. — The  annual  meeting  of  the  Ver- 
mont Bar  Association  was  held  at  Montpelier  January  7.  The 
following  officers  were  elected:  President,  Marvelle  C.  Webber 
of  Rutland;  vice  presidents,  E.  B.  Moore  of  Burlington,  E,  A. 
Porter  of  St.  Johnsbury 'and  John  C.  Sherburne  of  Randolph; 
secretary,  E.  W.  Hill  of  St.  Johnsbury;  treasurer,  E.  M.  Harvey 
of  Montpelier.  Ex-President  John  G.  Sargent  delivered  an  ad- 
dress upon  "A  Plea  for  Preserving  the  Purity  of  Our  Repre- 
sentative Government."  At  the  banquet  which  ended  the  meet- 
ing Governor  Clement  was  a  speaker. 

New  York  Lawyers  Who  Have  Died. — ^New  York  lawyers 
who  have  died  recently  are  Charles  H.  Duell  of  Yonkers,  for- 
merly an  associate  justice  of  the  court  of  appeals  of  the  District 
of  Columbia;  Clarke  M.  Rosencrantz  of  New  York  city,  a  mem- 
ber of  the  firm  of  Sullivan  and  Cromwell,  and  formerly  a  Mil- 
waukee lawyer';  J.  Warrant  Castleman  of  Rochester;  Judge 
Charles  R.  Paris  of  the  State  Court  of  Claims;  George  S.  Scofield 
of  Staten  Island;  Judge  Richard  H.  Smith  of  New  York  city; 
and  H.  Fred  Lyons  of  Binghamton. 

Federal  Bar  AssoaATiON  Organized  in  Washington. — 
James  W.  Witten  of  the  solicitor's  office,  Interior  Department, 
was  elected  president  of  the  newly  formed  Federal  Bar  Asso- 
ciation, composed  of  lawyers  in  the  federal  departments,  at  an 
organization  meeting  recently  at  the  Department  of  the  In- 
terior; David  D.  Caldwell  of  the  Department  of  Justice  was 
elected  vice  president,  Alexander  McCormick  of  the  Navy  De- 
partment, secretary,  and  Miss  Clara  Greacen,  Treasury  Depart- 
ment, treasurer.  Two  hundred  and  five  names  were  on  the 
original  roll  at  the  meeting,  and  President  Witten  said  he 
anticipated  about  500  members  within  a  short  time.  The  organ- 
ization will  hold   monthly  meetings  for  the   purpose   of  pro- 


moting legal  relations  between  departments  and  to  discuss  gov- 
ernmental law  questions. 

Nebraska  Bar  Association. — Judge  W.  M.  Morning,  presi- 
dent of  the  Nebraska  Bar  Association,  has  appointed  standing 
committees  as  follows:  Committee  on  Legislation — ^W.  W.  Sla- 
baugh,  Omaha,  chairman;  J.  H.  Broady,  lincoln;  Ralph  D. 
Brown,  Crete;  Leonard  A.  Flansburg,  Lincoln;  Thomas  W.  Mor- 
row, Scottsbluff;  L.  M.  Pemberton,  Beatrice;  Charles  L.  Ander- 
berry,  Minden.  Committee  on  Legal  Education — C.  Petrus  Peter- 
son, Lincoln,  chairman;  Edward  E.  Good,  Wahoo;  Anson  A 
Welch,  Wayne.  Committee  on  Inquiry — Charles  A.  Goss, 
Omaha,  chairman;  C.  C.  Flansburg,  Lincoln;  C.  E.  Eldred, 
McCook.  Committee  on  Judiciary — John  B.  Raper,  Pawnee 
City,  chairman;  Thomas  F.  Hamer,  Kearney;  Hanson  M.  Grimes, 
North  Platte. 


The  Salaries  op  Judges. — ^A  weighty  letter  in  favor  of  an 
advance  injudicial  salaries  is  contributed  to  the  current  number 
of  the  Spectator,  but,  as  our  judges  are  not  in  the  habit  of 
publicly  pushing  their  claims  in  this  matter,  it  is  not  unlikely 
that  these  will  continue  to  be  overlooked.  Yet,  surely,  there  are 
substantial  reasons  for  a  reconsideration  of  judicial  salaries, 
which,  it  must  be  borne  in  mind,  were  fixed  at  a  time  when 
the  cost  of  living  was  on  a  very  different  scale  from  that  obtain- 
ing at  the  present  moment.  No  doubt  on  paper  a  salary  of 
£5000  has  a  comfortable,  nay  substantial,  appearance,  but,  after 
the  payment  of  super-tax  and  income  tax  thereout,  the  net  balance 
is  certainly  not  an  extravagant  amount  on  which  to  expect  the 
maintenance  of  a  position  befitting  the  dignity  of  a  member  of 
the  High  Court  Bench.  In  Scotland  and  Lreland  the  salaries  are 
less — ^in  Scotland  the  puisnes  receive  £3600  and  in  Ireland  £3500 
— and  in  neither  country  can  the  cost  of  living  be  much  less,  if 
less  at  all,  than  in  England  at  the  present  moment.  Some  slight 
consideration  has  recently  been  extended  to  the  County  Court 
Bench  in  the  matter  of  allowances,  and  the  country,  which  is 
justly  proud  of  her  judiciary,  can  hardly  refuse  the  like  con- 
sideration to  the  High  Court  Bench. 

Foreshore. — Probably  every  lawyer  knows  that  the  foreshore 
is  the  ground  that  lies  between  the  ordinary  high-water  and  low- 
water  mark  of  the  sea.  But  the  etymology  of  the  word  seems 
to  suggest  something  to  the  fore,  or  in  front  of,  the  shore.  That 
is  not  so,  however,  as  Lord  Hale  in  his  treatise  De  Jure  Maris 
says:  "The  shore  is  that  ground  that  is  between  the  high-water 
and  low-water  mark;  this  doth  prima  facie,  and  of  common  right, 
belong  to  the  King,  both  in  the  shore  of  the  sea  and  the  shore 
of  the  arms  of  the  sea.''  It  is  a  very  small  point,  but  possibly 
it  may  have  raised  a  doubt  in  the  minds  of  some  practitioners. 
In  connection  with  this  subject  it  may  be  mentioned  that  the 
"coast''  prima  facie,  means  the  land  next  above  high-water  mark, 
but  it  is  a  word  of  fiexible  meaning,  and  may  include  the  sea 
near  to  the  land.  In  the  recent  case  of  Esquimalt  and  Nanahna 
Railway  Company  v.  Treat  (121  L.  T.  Rep.  657)  it  was  held 
by  the  Judicial  Committee  of  the  Privy  Coundl  that,  in  a  grant 
of  land  in  Vancouver  Island,  together  with  the  minerals  there- 
under, for  the  purpose  of  constructing  a  railway,  thQ  expression 
"coast  line,"  used  to  describe  the  eastern. boundary  of  the  land, 

*  With  credit  to  English  legal  periodicals. 
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was  meant  to  deseribe  the  eastern  boundary  of  the  land  at  high- 
water  mark,  and  did  not  indnde  the  foreshore,  or  foreshore 
rights.  No  doubt,  like  most  expressions,  it  was  construed  with 
reference  to  the  context,  and  all  the  circumstances  of  the  case. 
Terms  like  ''seashore"  and  ''coast"  should  be  used  with  caution. 

DocTOBS  AND  PRIVILEGE. — Considerable  prominence  has  been 
given  to  the  recent  ruling  of  Mr.  Justice  McCardie  to  the  effect 
that  no  privilege  is  possessed  by  a  medical  man^iis  to  knowledge 
which  he  has  acquired  in  a  professional  capacity,  where  his  evi- 
dence is  material  to  an  issue  before  the  court.  No  exception  can 
be  taken  to  the  decision  of  the  learned  judge.  Despite  popular 
impressions  to  the  contrary,  medical  men  and  clergymen  are 
bound  to  disclose  any  information  which,  acting  in  their  pro- 
fessional character,  they  have  confidentially  acquired.  It  is  clear 
beyond  doubt  that  confidential  communications  between  persons 
are  not  privileged  from  disclosure,  except  those  passing  between 
a  client  and  his  legal  advisers.  Professional  communications  of 
a  confifiential  character  made  by  the  client  to  his  legal  adviser 
with  a  view  to  advice  or  assistance  even  although  not  made  with 
reference  to  pending  or  threatened  legal  proceedings,  are  privi- 
leged from  disclosure.  This  privilege  does  not  rest  on  the  ground 
o{  confidence,  but  rather  on  a  regard  to  the  interests  of  jus- 
tice, and  to  expediency.  In  such  a  case  the  privilege  is  that 
of  the  client  and  not  of  the  legal  adviser,  and  may  be  waived 
by  the  client.  There  are  certain  other  matters  as  to  which  a 
witness  is  not  compelled  to  depose  in  the  witness-box,  but  they 
come  rather  outside  the  subject  of  "professional"  privilege.  On 
the  question  of  the  effect  of  this  ruling  upon  the  treatment 
schemes  now  provided,  the  suggestion  of  the  Times  that  "the 
whole  Government  scheme  for  exterminating  venereal  disease 
must  be  reduced  to  a  nullity  if  secrecy  of  treatment  cannot  be 
maintained  with  the  assistance  of  the  courts"  is  distinctly  far- 
fetched. Under  the  Public  Health  Regulations  1916  information 
concerning  any  person  treated  under  an  approved  scheme  is  to 
be  regarded  as  confidential  It  would  be  lamentable  to  enact 
that  the  fact  of  venereal  disease,  where  material,  would  be  abso- 
lutely unprovable  by  the  medical  man  concerned  in  a  civil  or 
criminal  court  because  the  sufferer  was  being  treated  under  an 
approved  scheme.  Of  course  the  existing  law  has  no  such  effect, 
and  it  is  difficult  to  believe  that  any  such  statutory  privilege 
would  be  created  by  the  Legislature. 

The  New  Oxford  Dictionary. — ^In  one  of  his  books  Lord  Bol- 
ingbroke  tells  of  an  Oxford  student  who  was  overheard  at  his  de- 
votions thanking  Qod  for  the  makers  of  dictionaries,  and  that,  be 
it  noted,  was  at  a  time  when  these  invaluable  aids  to  learning 
were  compilations  of  the  most  meager  description,  and  long 
before  the  scientific  thoroughness  of  the  Oxford  English  Diction- 
ary was  even  dreamt  of.  This  great  work,  which  progresses 
steadily  towards  completion,  has  finally  refuted  the  popular  no- 
tion that  a  dictionary  is  of  necessity  a  dull,  uninteresting  book. 
With  its  wealth  of  quotations  illustrating  each  of  the  varied 
uses  of  words  it  offers  to  the  student  an  extraordinarily  fascina- 
ting series  of  pages.  How  thorough  is  the  workmanship  displayed 
is  again  demonstrated  by  the  latest  instalment  issued  the  other 
week,  comprising  words  from  "Stratus"  to  "Styx."  To  the  one 
word  "Strike^'  no  fewer  than  twenty-nine  columns  are  devoted, 
the  word  having  acquired  an  extremely  large  number  of  mean- 
ings. Of  these,  that  with  which  the  public  has  recently  become 
painfully  familiar  is  given  due  prominence,  and  apparently  for 
the  first  time  the  use  of  the  word  as  meaning  a  refusal  on  the 
part  of  workmen  to  work  until  their  grievances,  real  or  alleged, 
have  been  redressed  is  traced  to  an  eighteenth-century  develop- 
ment of  the  nautical  term  "to  strike  a  mast,"  a  phrase  which 


signified  a  lowering  of  the  yards  to  prevent  a  ship  proceeding  to 
sea.  While  at  the  moment  this  sense  of  the  word  "strike"  bulks 
most  prominently  in  the  public  ^e,  the  word  has  numerous  sig- 
nifications drawn  from  legal  observances.  Thus  we  have  it  in 
the  phrases  "to  strike  a  jury,"  "to  strike  hands" — ^i.e.,  a  joining 
or  clasping  of  the  hands  in  token  of  a  bargain  having  been  com- 
pleted— and  in  the  Scottish  expression,  "to  strike  the  fiars" — 
i.e.,  to  fix  by  a  jury  the  rate  at  which  the  stipends  of  the  paro- 
chial clergy  and  other  payments  referable  to  the  current  value 
of  agricultural  produce  are  to  be  converted  into  money.  The 
jury  in  such  cases  were  entitled,  in  addition  to  hearing  evidence, 
to  act  upon  their  own  knowledge,  the  sole  instance  of  this  old 
right  of  juries  which  has  survived  to  our  own  time.  We  have 
indicated  only  a  very  few  of  the  explanations  given  of  the  word 
"strike,"  but  they  illustrate  the  thoroughness  with  which  the 
editors  of  the  dictionary  have  performed  their  work.  The  Oxford 
Dictionary  is  an  indispensable  item  in  every  well-equipped  law- 
yer's library. 

The  Famous  Lord  Braxfield. — Of  the  old  race  of  Scottish 
judges,  the  one  whose  personality  continues  to  be  most  vividly 
realized  is  Lord  Braxfield,  for  some  years  the  holder  of  the  office 
of  Lord  Justice-Clerk.  The  locus  classicus  regarding  him  and 
where  he  is  depicted  in  bold  outlines  is,  of  course.  Lord  Cock- 
bum's  Memorials  of  his  Own  Time,  a  delightful  book  although 
perhaps  to  some  extent  open  to  the  charge  that  has  frequently 
been  leveled  at  Macaulay's  History  of  England,  that  in  its  pages 
only  the  Whigs  are  good.  Cockbum  was  not  quite  so  prejudiced 
as  was  Macaulay,  although  as  a  Whig  his  sympathies  were 
strongly  in  favor  of  the  party  opposed  to  what  was  called  the 
Dundas  despotism.  From  the  picture  of  Braxfield  in  Cockbum's 
pages  B.  L.  ^(jjprenson  drew  his  portrait  of  Weir  of  Hermiston, 
the  unfinished  tale  which  the  novelist  left  us,  and  which  set  people 
recalling  the  robust  days  of  the  Scottish  judiciary.  The  combined 
effect  of  Cockbum's  and  Stevenson's  work  has  certainly  not  been 
to  enhance  our  admiration  for  Braxfield,  and  the  prejudice  thus 
created  has  set  a  present  day  writer  to  a  gallant  attempt  at  re- 
habilitation. That  the  famous  Lord  Justice-Clerk  was  a  coarse- 
tongued  man  is  abundantly  shown,  not  by  Cockbum  alone,  but 
by  numerous  stories  that  have  come  down  to  us  on  the  authority 
of  various  writers.  Cockbum,  it  has  to  be  remembered,  freely 
recognizes  Braxfield's  powerful  intellect  and  knowledge  of  feudal 
law,  qualities  which  raised  him  head  and  shoulders  above  the  most 
of  his  colleagues  on  the  Bench;  but  in  no  measured  terms  he 
impugns  the  Lord  Justice-Clerk's  conduct  and  language  during 
the  sedition  trials  which  took  place  in  Scotland  towards  the  end 
of  the  eighteenth  century.  Cockbum  says  that  Braxfield's  con- 
duct as  a  criminal  judge  was  "a  disgrace  to  the  age";  Fox  said 
much  the  same  in  the  House  of  Commons;  and  Sir  Samuel 
RomiUy,  referring  to  Braxfield's  conduct,  remarked  to  a  friend, 
"I  am  not  surprised  that  you  have  been  shocked  at  the  account 
you  have  read  of  Muir's  trial;  you  would  have  been  much  more 
shocked  if  you  had  been  present  at  it,  as  I  was."  Mr.  Ormond, 
in  his  Lord  Advocates  of  Scotland,  mentions  a  significant  fact 
showing  Braxfield's  attitude  to  the  men  who  had  been  tried  before 
him.  He  tells  us  that  Mr.  Secretary  Dundas  wrote  to  the  Lord 
Justice-Clerk,  stating  that  representations  had  been  made  to  the 
Government  against  the  legality  of  the  sentences — ^these  were 
ferocious  enough  in  all  conscience — and  requesting  the  opinion 
of  the  judges  on  the  subject.  In  transmitting  the  opinion  of  the 
court  that  the  sentences  were  legal,  Braxfield  added  a  private 
note  of  his  own,  urging  that  the  Royal  clemency  should  not  be 
extended  to  the  condemned  men.  It  is  always  the  part  of  the 
candid  reader  to  weigh  well  all  that  is  to  be  urged  in  favor  of 
anyone  who  stands  arraigned  at  the  bar  of  history,  but  such  a 
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letter  as  that  just  mentioned  makes  it  hard  indeed  to  think  kindly 
of  Brazfield. 

iNjtJRED  Workman  an  ''Odi>  Lot''  in  Labor  Market. — The 
graphic  language  which  was  used  by  Lord  Justice  Fletcher  Moul- 
ton  (as  he  then  was)  in  the  case  of  Cardiff  Corporation  v.  Hall 
(104  L.  T.  Rep.  467;  (1911)  1  K.  B.  1009,  at  p.  1020)  when 
describing  a  worjonan's  condition  who  is  so  injured  as  to  have 
become  incapable  of  doing  ordinary  work  is  doubtless  well  known 
to  all  practitioners  in  workmen's  compensation  cases.  The  appli- 
cation of  that  description  to  the  'S^orkman"  in  the  recent  case 
of  Ball  V.  T.  Coulthard  and  Co.,  Limited — a  girl  under  twenty- 
one  years  of  age — ^by  the  learned  judges  of  the  Court  of  Appeal, 
Lords  Justices  Warrington  and  Atkin  and  Mr.  Justice  Eve, 
serves  as  a  useful  reminder  in  this  connection.  In  some  instances 
an  employer  may  not  only  be  constrained  to  show  what  work 
a  workman  suffering  from  partial  incapacity  for  work  is  able  to 
do,  but  also  that  suitable  work  can  in  fact  be  obtained  by  him. 
'If  the  accident,"  said  Lord  Justice  Fletcher  Moulton,  ''has  left 
the  workman  so  injured  that  he  is  capable  of  becoming  an 
ordinary  workman  of  average  capacity  in  any  well-known  branch 
of  the  labor  market — if,  in  other  words,  the  capacities  for  work 
left  to  him  fit  him  only  for  special  uses,  and  do  not,  so  to  speak, 
make  his  powers  of  labor  a  merchantable  article  in  some  of  the 
well-known  lines  of  the  labor  market — ^I  think  it  is  incumbent 
on  the  employer  to  show  that  such  special  employment  can  is 
fact  be  obtained  by  him."  His  Lordship  then  went  on  to  origi- 
nate the  felicitous  expression  which  has  grown  to  be  so  familiar 
in  cases  of  this  nature,  "an  odid  lot  in  the  labor  market."  He 
had  recourse  to  it  as  an  apposite  definition  of  a' workman  whose 
partial  incapacity  for  work  has  left  him  a  mere  nondescript  in 
the  labor  market.  The  employer  has  then  to  show  that  some- 
one may  be  found  who  can,  and  will,  avail  himself  of  the  special 
residue  of  powers  which  have  been  left  in  the  workman,  and 
that  it  can  actually  be  made  productive  of  remuneration  to  him. 
The  facts  of  the  case  of  Ball  v.  T.  Coulthard  and  Co.,  Limited 
(ubi  sup.),  demonstrated  that  the  applicant  there  was  unable  to 
obtain  any  employment  in  any  recognized  sphere  of  occupation 
because  of  the  "personal  injury  by  accident  arising  out  of  and 
in  the  course  of"  her  employment  which  she  had  sustained.  With 
her  left  eye  which  had  been  operated  upon  for  strabismus,  and 
her  right  eye  which  had  been  affected  by  the  entry  therein  of  a 
steel  fragment,  small  wonder  that  all  efforts  she  made  to  pro- 
cure employment  should  have  proved  fruitless.  Frustrated  as 
those  efforts  were  by  what  amounted  to  total  incapacity  for  work, 
an  award  for  compensation  to  her  by  her  employers  was  no  less 
than  was  just  and  reasonable.  As  Lord  Justice  Atkin,  after  re- 
ferring to  Radcliffe  v.  Pacific  Steam  Navigation  Company  (102 
L.  T.  Rep.  206;  (1910)  1  K.  B.  685),  remarked  concerning  the 
applicant's  position,  hers  was  a  fortiori  case.  That  an  injured 
workman  can  get  no  work  by  reason  of  slackness  of  trade  is  one 
thing.  Nothing  could  be  more  inequitable  than  to  render  his  late 
employer  responsible  for  lack  of  employment  not  due  to  the 
accident,  but  to  fluctuations  of  the  labor  market.  That,  however, 
is  widely  different  from  the  case  of  a  workman  who  finds  that 
no  one  is  willing  to  employ  hm  on  account  of  the  disability  under 
which  he  suffers  through  the  personal  injury  that  he  has  sus- 
tained. To  quote  some  further  forcible  sentences  of  Lord  Jus- 
tice Fletcher  Moulton,  "liability  to  unemployment  is  a  feature  of 
all  industrial  labor,  and  the  workman  was  subject  to  it  before 
the  accident  as  truly  as  he  was  afterwards."  But  those  obser- 
vations have  no  bearing  whatever  upon  a  state  of  affairs  such 
as  was  revealed  in  the  present  caie. 
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What's  the  Use!— In  re  Fuetl,  247  Fed.  829. 

Racb  Prejudice. — ^Upperman  i;.  Coon,  173  Pac.  522. 

Once  Upon  a  Time. — ^Matty  v.  Sampson,  64  N.  Y.  App.  Div.  L 

International  Prohibition. — ^Nations  v.  Lovejoy,  80  Miss. 
401. 

The  Law's  Delay. — ^In  re  Snow,  248  Fed.  295,  was  not 
decided  until  April  2nd. 

Where  Was  Mr.  Tutt!— In  Tutt  i;.  Fighting  Wolf  Min. 
Co.,  209  S.  W.  304,  the  plaintiff  lost. 

The  Proper  Remedy. — *^1.  W.  W. — See  Army  and  Navy."— 
Cross-reference  in  261  Fed.  Advance  Sheet  No.  1. 

Disturbance  of  a  Ferry. — Charon  i;.  Clark,  96  Pac  1040, 
was  an  action  to  prevent  the  diversion  of  waters. 

No  More  Babies  for  Awhile. — ^According  to  the  New  Yoric 
Times  of  February  10,  Stork  &  Co.  have  gone  into  bankruptcy. 

Got  Too  CLOSEf— In  Louisville,  etc.,  R.  Co.  v.  Close,  (Ky.) 
209  S.  W.  55,  it  appeared  that  the  defendant  in  error  was  struck 
by  one  of  the  trains  of  the  plaintiff  in  error  at  a  public  crossing. 

0  TekporaI  0  Mores! — In  what  state  did  the  court  recently 
refer  to  the  purchase  of  '^A  substance  called  julep"?  You  win 
on  the  48th  guess — ^it  was  in  Kentucky.  See  Thomas  v.  Cohl, 
214  S.  W.  929. 

Unless  Intentional. — ^^'Mistakes,  with  corporations  as  with 
men,  are  often  paid  for  in  shortened  lives.  But  error  is  not 
suicide." — ^Per  Cardoza,  J.,  in  Assets  Realization  Co.  v.  Both, 
226  N.  Y.  377. 

A  Triumph  for  Prohibition.— No  statistics  on  the  decrease 
of  crime  furnish  so  convincing  a  testimonial  for  the  ''dry"  laws 
as  does  the  fact  that  the  well  known  ''Judge  Lynch"  of  Texas 
has  been  compelled  to  seek  a  more  gentle  vocation. — See  Judge 
Lynch  International  Book  &  Publishing  Co.  Vi  State,  208  S.  W. 
526.  Will  the  colored  brethren  continue  to  patronize  the  judge 
at  his- new  stand? 

Rohan  History  Up  to  Date. — Classical  students  are  familiar 
with  the  legend  that  a  crow  once  addressed  to  Julius  Caesar 
the  words  "Salve,  Lnperator."  It  was  in  allusion  to  this  pro- 
phetic feat  that  Martial  (Book  14,  Epigram  74)  addressed  the 
bird  as  "Corve  Salutator."  It  is  not  however  so  well  known 
that  the  distinguished  author  of  the  Commentaries  subsequently 
became  involved  in  litigation  with  the  first  announcer  of  his 
imperial  destiny.     See  Cassar  i;.  Krow,  176  Pac  927. 

Pretty  Good  for  a  British  Journal! — ^According  to  a  news 
item  in  the  London  Law  Times  for  January  17,  "The  Town 
Clerk  depute  of  Glasgow,  died  almost  suddenly  at  his  residence 
on  Sunday  last." 

In  the  same  issue,  an  article  under  the  head  of  "Insurance 
Notes"  begins  as  follows:  "An  interesting  paper  on  'The  Selec- 
tion of  Lives'  was  recently  read  before  the  Faculty  of  Actuaries 
in  Scotland,  by  Mr.  Lewis  P.  Orr— interesting  not  only  to  those 
engaged  in  life  insurance  business,  but  to  the  general  publie 
which  provides  the  lives  with  which  the  paper  deals." 
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More  Wilson. — ^Having  read  our  squib  in  the  January  issue 
entitled  "Wilson — That's  All,"  a  Canadian  judge  writes  us  as 
follows:  **Being  deeply  interested  in  President  Wilson's  future 
I  have  consulted  the  Sibylline  Books — ^alias  our  Law  Reports — 
and  see  little  hope  for  him.  True  he  could  down  Hoover  (Hoover 
V,  Wilson,  24  A.  R.  424),  Reid  (Reid  v.  Wilson,  9  P.  R.  166) 
and  the  Young  (Young  v.  Wilson,  21  Gr.  611),  but  he  had  no 
chance  against  Daniels  (Wilson  v.  Daniels,  9  Gr.  491)  or  John- 
son (Johnson  v.  Wilson,  28  U.  C.  C.  P.  432)  or  Wood  (Wilson 
V.  Wood,  9  0.  R.  687)  and  had  not  even  a  look-in  when  opposed 
by  Crooks  (Crooks  v.  Wilson,  8  U.  C.  Q.  B.  114).  So  what's 
the  use?" 

To  which  the  Office  Boy  replies:  "But  while  a  Crook  may 
beat  him,  a  good  man  has  no  show  (Goodman  v.  Wilson,  54  Kan. 
709)  and  even  the  'First  Lady'  puts  her  foot  down  to  no  avail 
(Darling  v.  Wilson,  60  N.  H.  59.)" 

The  Moon  on  the  Page. — In  Bobbs-Merrill  Co.  v.  Equitable 
Moftion  Pictures  Corp.,  232  Fed.  792,  United  States  Judge  Mayer 
had  occasion  to  consider  the  question  of  infringement  of  copy- 
right as  between  a  novel  and  a  photo-play.  After  remarking 
that  ''the  plot  of  the  novel  is  banal,  as  is  that  of  the  photo- 
play, and  both  can  be  recommended  as  soporifics,"  the  learned 
judge  proceeds  to  arouse  us  from  a  sound  slumber  by  winding 
up  his  review  of  the  novel  in  this  fashion:  "Gregory  presumably 
thereafter  becomes  a  model  husband,  Grace  and  Clinton  leave 
littleburg  to  be  married  and  live  in  Chicago,  and  Fran,  of  course, 
marries  Ashton,  remarking  with  striking  originality,  after  look- 
ing at  the  moon,  at  page  380,  'The  world  is  good  enough 
f«  me.' " 

In  re  Anderson. — ^An  esteemed  correspondent,  inspired  by 
the  list  of  "Wilson"  titles  recently  appearing  in  this  column, 
sends  us  a  few  Anderson  titles  which  he  claims  are  illustrative 
of  the  antagonistic  proclivities  of  the  head  of  the  Anti-Saloon 
League  in  New  York.  He  begins  by  saying  that  of  course 
Anderson  is  agin'  gin  and  whiskey,  and  drinks  of  all  kinds  and 
makes  (Anderson  v,  Holland,  83  Ga.  330;  Anderson  v.  Haig, 
12  Pa,  Co.  Ct.  Rep.  450;  Anderson  v.  Trimble,  37  S.  W.  71; 
Anderson  v.  Winer,  50  Fla.  177). 

Strange  to  say  he  is  equally  opposed  to  goodly  things  (Ander- 
son V,  Church,  36  Hun  [N.  Y.]  637;  Anderson  v.  Parsons,  4 
GreenL  [Me.]  486;  Anderson  v.  Saint,  46  Fed.  760;  Anderson 
V.  Solomon,  2  Mill  Const.  [S.  Car.]  320;  Anderson  v.  Thorough- 
good,  5  Har.  [Del.]  199. 

He  doesn't  care  for  the  foreign  nobility  (Anderson  v,  Duke, 
28  Miss.  87;  Anderson  v,  Earle,  9  S.  Car.  460). 

He  is  intolerant  of  children,  their  habits  and  pleasures  (Ander- 
son 17.  Young,  44  N.  Car.  408;  Anderson  v.  Yell,  15  Ark,  9; 
Anderson  v,  Doll,  27  Cal.  607;  Anderson  r.  Story,  53  Neb.  259; 
Anderson  v.  Valentine,  15  La.  Ann.  379), 

His  arch  enemy,  as  is  well  known,  is  the  Governor  of  New 
York  (Anderson  v.  Smith,  2  Rich.  Eq.  [S.  Car.]  285),  but 
he  is  just  as  much,  or  as  little,  use  for  the  President  and  certain 
members  of  his  cabinet  (Anderson  v,  Wilson,  13  Ark.  409; 
Anderson  v.  Baker,  1  Ga.  595;  Anderson  v.  Lane,  38  Misc. 
[N.  Y.]  731;  Anderson  v.  Palmer,  28  Hun  244). 

Nor  does  he  revere  many  of  our  former  Presidents  (Anderson 
V.  Adams,  44  Oregon  529;  Anderson  v,  Jefferson,  25  Ohio  St. 
13;  Anderson  v,  Monroe,  55  Fed.  405;  Anderson  v.  Jackson,. 
69  Tex.  346;  Anderson  v.  Van  Buren,  11  Hun  [N.  Y.]  199; 
Anderson  v.  Taylor,  41  Ga.  10;  Anderson  v.  Pierce,  62  Kan. 
756;  Anderson  v,  Buchanan,  8  Ind.  132;  Anderson  v,  Lincoln, 
5  How.  [Miss.]  279;  Anderson  v.  Grant,  114  Mich.  161;  Ander- 
son V.  Hayes,  101  Wis.  619). 


He  seems  to  dislike  oar  sole  living  ex-President  (Andenson  €. 
Taft,  20  R.  I.  362). 

He  is  not  supporting  any  of  our  would-be  Presidents  (Ander- 
son V,  Hoover,  55  Ohio  St.  696;  Anderson  v.  Hughes,  5  Strob. 
[S.  C]  74;  Anderson  v.  Johnson,  1  Blaekf.  [Ind.]  535;  And^- 
son  17.  Poindezter,  6  Ohio  St.  622;  Andenibn  t;.  Wood,  80  111.  15). 

He  does  not  approve  of  men  prominent  in  public  affairs  gea- 
erally  (Anderson  v.  Cannon,  Cooke  [Tenn.]  27;  Anderson  v. 
Hays,  99  Tenn.  542;  Anderson  v.  Hitchcock,  2  Wend.  [N.  Y.] 
299;  Anderson  v,  Knox,  20  Ala.  156;  Anderson  v.  Boot,  8 
S.  &  M.  [Miss.]  362;  Anderson  v.  Smoot,  2  Ridi.  Eq.  [S.  Car.] 
285). 

To  sum  it  all  up,  he  is  antagcmistie  to  everybody  (Anderson 
V,  People,  63  111.  53;  Anderson  v.  State,  48  Ala.  665;  Ander- 
son V.  United  States,  82  Fed.  998),  including  himself  (Anderson 
V.  Anderson,  123  Cal.  446). 


AN  APPRECIATION. 

To  the  Editor  of  Law  Notes. 

Sir:  I  am  writing  yoa  to  thajak  you  for  the  October,  1919, 
issue  of  Law  Notes.  It  has  more  interesting  and  valuable 
articles  in  it  than  I  have  seen  in  any  law  periodical  for  40 
years.  I  have  praotioed  law  in  this  community  for  that  period. 
The  editorial  ''The  Foundations  of  Personal  liberty''  is  most 
ezodlent. 

H.  O.  Zimmerman. 

lAgomer,  Ind, 

JUDICTAL   NULLIFICATION. 

To  the  Editor  of  Law  NOTEa 

Sir:  Tour  editorial  paragraph  at  page  144  of  the  November- 
December  issue  of  Law  Notes^  on  the  constitution  of  Canada, 
requires  a  comment. 

First,  there  is  plenty  of  uninformed  criticism  of  our  Consti- 
tutional systan  without  its  coming  from  a  law  publication.  If 
''many  American  lawyers  have  on  occasion  expressed  something 
of  envy  of  the  lack  of  restraint  enjoyed  by  the  legislatures  of 
Canada,''  it  was  probably  because  they  had  not  studied  the 
Constitution  of  that  country. 

Referring  to  a  reoent  case  in  which  an  act  of  a  provincial 
legislature  was  held  by  the  Privy  Coundl  to  be  unconstitutional, 
you  remark  of  the  provincial  legislatures  that  'their  uumunity 
from  judicial  nullification  is  not  as  great  as  has  been  supposed." 
I  take  exception  to  your  epithet  "judicial  nullification.''  If  an 
act  of  a  provincial  legislature  eonfliots  with  the  British  North 
America  Act  of  1867,  thai  it  is  null  of  itself  and  is  not  and 
cannot  be  nullified  by  judicial  acticm. 

Section  91  of  the  British  North  America  Act  sets  out  the 
authority  of  the  Dominion  Government,  and  Section  92  enu- 
merates the  subjects  respecting  which  provincial  government 
"may  exclusively  make  laws,''  such  as  taxation  within  the  province 
for  provincial  purposes.  The  Domimon  Parliament  may  never^ 
thelesB  interfere  with  property  and  civil  rights  within  the  province 
where  to  do  so  becomes  neoessary  to  the  exercise  of  its  exclusive 
powers;  and  where  the  Dominion  Parliament  and  the  Provincial 
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Legifllatiire  both  act  within  their  respective  spheres  and  yet  there 
is  conflict,  then  the  Dominion  legislation  prevails. 

The  ''lack  of  restraint  enjoyed  by  the  legislatures  of  Canada'' 
existed  for  some  time  owing  to  l^e  timidity  of  the  Oovemor 
General  and  council  with  respect  to  the  exercise  of  the  power  to 
veto  or  disallow.  A  Canadian  lawyer  refers  to  a  veto  in  May, 
1918,  of  a  provincial  act  affecting  property  rights  as  a  reasser- 
tion  of  the  veto  power  ''which  gives  rise  to  the  hope  that  the 
powers  of  provincial  legislatures  under  our  Constitution  will 
not  in  future  be  permitted  at  any  time  by  a  fostering  laxity  to 
triumph  in  bnusen  confiscation." 

Anybody  who  has  a  fondness  for  "the  lack  of  restraint''  upon 
legislative  bodies  would  better  get  busy  with  his  constitutional 
history.  Unrestrained  legislatures  are  no  more  to  be  desired 
than  any  other  kind  of  autocrat.  Indeed,  the  kingly  autocrat  has 
been  easier  to  keep  in  proper  place  than  the  legislature. 

The  history  of  th^  Canadian  Constitution  is  very  much  like 
that  of  ours  in  respect  of  the  conflict  of  laws;  and  in  all  cases 
the  courts  of  that  country  have  checked  up  conflicts  and  usur- 
pations precisely  as  our  courts  have  done. 

T.    J.   NOBTON. 

Chicago,  lU. 


I- 


THE  ''piepowder'^  COURTS. 


^ 


To  the  Editor  opluiw  Notes. 

Sib:  The  law  by  which  the  mediieval  trader  was  governed 
has  been  called  the  private  individual  law  of  the  middle  ages, 
and  by  a  15th  century  chancellor  was  identified  with  the  law  of 
nature.  The  law  merchant  or  Lex  Mercatoria  was  a  special 
body  of  legal  usages  and  doctrines  binding  on  the  merchants  of 
Europe  in  their  relations  as  such  merchants.  It  grew  out  of  the 
conflicting  practices  of  different  localities  which  were  gradually 
molded  into  a  compact  and  scientific  system.  This  system  grad- 
ually grew  up  into  an  unwritten  set  of  rules  and  regulations 
that  were  different  from  the  Common  Law  and  which  had  an 
international  bearing.  It  was  a  customary  law  created  by  the 
merchant  out  of  his  own  needs  and  according  to  his  own  views. 
In  some  cases  it  came  under  the  influence  of  Statute  law.  It 
differed  from  the  Common  law  in  many  respects  and  anticipated 
the  modem  commercial  practices.  It  recognized  the  payment  of 
earnest  money  and  when  this  was  once  paid,  each  party  was 
firmly  bound  to  the  trade.  Promissory  notes  were  legalized  by 
the  same  law  and  these  had  wonderful  influence  on  commercial 
practices.  Its  procedure  was  of  a  very  just  and  summary  char- 
acter adapted  to  honest  and  busy  men,  who  went  about  much. 
It  had  what  was  known  as  proof  by  tally  and  by  evidence  based 
on  the  examination  of  witnesses  in  open  Court.  Professional 
pleaders  were  allowed  to  come  in  and  represent  their  clients.  The 
Piepowder  Courts  were  Courts  in  which  this  law  was  administered 
and  were  nearly  as  numerous  as  the  Township  Courts.  These 
Courts  contributed  to  the  consolidation  of  the  body  of  the  mer- 
cantile law,  which  has  greatly  influenced  modem  jurisprudence. 

The  Piepowder  Courts  were  generally  set  up  at  the  Fairs,  but 
were  also  held  in  different  boroughs  to  provide  quick  justice  to 
and  for  merchants  and  foreigners  passing  through,  in  matters 


PATENTS 

BMineM  from  non-retidMt  attaraeyi  etpedally  toUcited.  Hicheit 
raf^rences;  beit  lerricei.  Coiuis«l  hAying  diants  who  wiihto  patent 
Uvantioiis  are  inritad  to  wxita  for  full  partioUara  and  information. 

WATSON    E.  COLEMAN, 
PATENT  LAWYER  624  F  Stfoot,  N.  W..  Waahlnoton,  D.  O. 


relating  to  covenant,  contract,  trespasses  and  debts.  The  Presi- 
dent of  the  Court  was  the  mayor  of  the  town  or  bailiff  of  the 
borough  or  the  steward  of  the  manor  or  villa  as  the  case  mi|^ 
be,  depending  on  where  the  Court  was  located.  With  the  Presi- 
dent was  associated  a  number  of  assessors  who  assisted  in  dis- 
posing of  the  case:  and,  in  the  case  of  alien  merchants,  half  of 
the  assessors  were  aliens  who  were  present  at  the  fair.  The 
assessors  were  themselves  merchants  and  they  gave  the  verdiet 
and  in  proper  cases  declared  the  law.  There  was  ordinarily  an 
appeal  from  their  decree  to  the  Supreme  Courts.  "The  compe- 
tence of  the  Court  covered  a  great  variety  of  pleas  arising  from 
debts,  contracts,  trespasses,  breaches  of  the  assizes  of  ale  and 
bread  and  sometimes  to  pleas  of  land,  but  the  pleas  of  the  Crown 
were  excepted.  It  dealt  in  the  collection  of  tolls,  in  commercial 
litigation  and  in  the  maintenance  of  peace  and  order.  Offenders 
were  presented  for  assault,  for  opprobrious  epithets,  and  for 
undue  encroachment,  for  example,  annoying  the  Beast  Mazket 
with  carts."  I  get  the  above  interesting  matter  from  'headings 
in  Industrial  Society,''  by  Dr.  L.  C.  Marshall  of  the  University 
of  Chicago. 

C.  J.  BamajOB. 
Saluda,  S.  0. 


''Congress  can  exercise  no  power  by  virtue  of  any  supposed 
inherent  sovereignty  in  the  general  government  Indeed,  it  may 
be  doubted  whether  the  power  can  be  correctly  said  to  appertain 
to  sovereignty  in  any  proper  sense  as  an  attribute  of  an  inde- 
pendent political  community.''— Per  Field,  J.,  dissenting  in  Legal 
Tender  Case,  110  U.  S.  467. 
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Extradition  pf  the  Former  Kaiser. 

FBOM  the  fact  that  the  United  States  has  consistently 
maintained  the  view  that  it  is  under  no  obligation 
to  surrender  a  criminal  seeking  refuge  within  its  borders, 
nnless^by  a  treaty  it  has  bound  itself  to  do  so,  the  im- 
pression is  more  or  less  general  that  Holland  is  acting 
under  the  dictates  of  established  law  in  refusing  to  sur- 
render William  HohenzoUern  for  trial  by  the  allies.  The 
European  view,  however,  differs  quite  markedly  from  the 
policy  of  the  United  States.  Mr.  Wheaton  in  his  Ele- 
ments of  International  Law  (Lawrence's  ed.  1863),  page 
232,  mentions  Grotius,  Heineccius,  Burlamaqui,  Vattel, 
RuAerford,  Schmelzing  and  Kent,  as  holding  "that  ac- 
cording to  the  law  and  usage  of  nations,  every  sovereign 
State  is  obliged  to  refuse  an  asylum  to  individuals  ac- 
cused of  crimes  affecting  the  general  peace  and  security 
of  society,  and  whose  extradition  is  demanded  by  the 
Grovernment  of  that  country  within  whose  jurisdiction  the 
crime  has  been  committed.'^  He  also  names  Puffendorf, 
Voet,  Martens,  Kluber,  Leyser,  Lluit,  Saalfield,  Schmaltz, 
Mittermeyer  and  Heffter  as  maintaining  that  "the  ex- 
tradition of  fugitives  from  justice  is  a  matter  of  im- 
perfect obligation  only,  and  though  it  may  be  habitually 
practiced  by  certain  States  as  the  result  of  mutual  comity 
and  convenience,  requires  to  be  confirmed  and  regulated 
by  special  compact,  in  order  to  give  it  the  force  of  an 
international  law."  Both  lines  of  authority  agree  as  to 
the  existence  of  duty,  differing  only  as  to  whether  it  is 
absolute  or  imperfect.  For  the  views  of  Chancellor  Kent 
in  opposition  to  the  prevailing  American  practice,  see 
Matter  of  Washburn,  4  Johns.  Ch.*  (N.  Y.)  106.    More- 


over, the  rule  of  sanctuary  in  its  strictest  form  rests  on 
the  privilege  of  the  state  and  not  on  the  right  of  the 
fugitive,  and  a  surrender  as  a  matter  of  comity  is  always 
proper  and  in  no  way  derogates  from  the  dignity  of  the 
surrendering  state.  The  surrender  of  Tweed  by  Spain 
to  the  United  States  without  a  treaty  is  an  illustration. 
So  President  Lincoln,  acting  in  the  absence  of  a  treaty, 
surrendered  to  Spain  Arguelles,  a  Cuban  officer  charged 
with  violation  of  the  Spanish  laws  against  the  slave  trade. 
Wharton  Confl.  L.  §  835  note.  Secretary  of  State  Seward 
said  in  reference  to  that  case  that  no  nation  "is  bound 
to  furnish  asylum  to  dangerous  criminals  who  are  of- 
fenders against  the  human  race."  The  rules  referred  to 
relate  of  course,  primarily,  to  surrender  on  demand  of 
the  sovereign  of  the  escaped  criminal.  But  they  would 
apply  with  full  force  to  a  demand  by  any  state  for  the 
surrender  of  a  pirate  who  is  an  enemy  of  the  human 
kind,  and  a  fortiori  to  the  arch  pirate  of  all  time.  By 
the  best  European  authority  therefore  a  duty  of  surrender 
devolves  on  Holland  and  by  the  strictest  rule  there  exists 
a  full  discretionary  power  to  surrender  without  impair- 
ment of  national  prestige.  There  are  always  persons  who 
are  willing  to  harbor  an  outlaw,  especially  if  he  happens 
to  retain  a  share  of  the  "swag."  Such  persons  are  treated 
by  the  law  as  accessories  after  the  fact,  and  a  prompt 
international  application  of  the  same  principle  would  be 
both  just  and  salutary. 


A  Black  Eye  for  the  League. 

THE  principal  argument  for  a  League  of  Nations  is 
found  in  the  fact  that  when,  as  in  the  instance  dis- 
cussed in  the  preceding  paragraph,  a  nation  refuses  to 
perform  an  international  duty  there  is  no  remedy  except 
war,  leaving  no  alternative  but  submission  if  the  right 
involved  is  not  worth  the  price  of  its  enforcement.  It 
being  the  prime  purpose  of  a  League  of  Nations  to  enforce 
such  obligations,  the  most  trenchant  criticism  leveled 
against  any  league  thus  far  proposed  is  that  its  decisions 
are  vox  et  praetoria  nihil.  The  reception  given  to  the 
request  for  the  surrender  of  the  late  Kaiser  indicates 
that  such  is  the  opinion  entertained  of  the  present  league, 
and  the  fact  that  compliance  was  not  enforced  shows  that 
the  opinion  was  well  founded.  Had  the  Kaiser  won  the 
war  and  demanded  from  Holland  the  surrender  of  some 
allied  leader,  how  many  minutes  would  have  been  spent 
in  quibbling?  The  man  would  have  been  surrendered  in 
feverish  haste  lest  a  delayed  compliance  should  meet 
Hindenburg  at  the  gate.  Every  right-minded  man  hopes 
to  see  an  international  council  take  the  place  of  the 
military  despot  as  the  ruler  of  Europe,  but  that  hope  will 
never  be  realized  until  the  council  is  as  efficient  as  the 
despot.  Every  man  who  has  ever  seen  the  settlement  of 
a  new  country  knows  that  the  reign  of  law  begins,  not 
when  courts  are  established,  but  when  the  sheriff  becomes 
the  most  efficient  citizen  in  the  county.  Bat  Masterton 
brought  the  law  to  a  lawless  community;  there  was  a 
judge  there  but  his  name  is  forgotten.  So  if  international 
law  comes  to  Europe  it  will  be  brought  by  Marshal  Foch 
and  not  by  note-writing  councils.  This  is  said  in  no 
spirit  of  laudation  of  force  or  praise  of  war.  But  in 
continents  as  in  communities  peace  and  law  never  come 
imtil  the  lawless  know  that  government  has  the  force  and 
.the  will  to  compel  compliance  with  its  requirements. 
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The  Vociferous  Minority. 

"po  the  casual  observer  the  United  States  seems  to  be 
i-  perpetually  on  the  verge  of  destruction.  Some  ex- 
treme movement  seems  always  to  be  in  complete  control, 
its  adherents  appear  to  be  an  overwhelming  majority,  the 
country  echoes  with  shrieks  of  triumph  or  despair.  It 
may  be  that  the  forces  of  reaction  seem  to  be  entrenched 
in  perpetual  power  or  it  may  be  that  the  spirit  of  revolu- 
tion is  fast  breaking  down  the  foundations  of  the  State. 
Whether  the  victim  is  the  "Trusts,"  the  "Reds"  or  the 
"Demon  Rum"  the  entire  nation  seems  to  be  in  full  cry 
on  its  trail  intent  on  its  utter  destruction.  But  in  a 
few  years  it  is  seen  that  the  froth  and  fury  were  all  on 
the  surface,  that  the  great  body  of  the  people  had  no 
part  in  the  excitement  and  in  their  own  time  proceeded 
to  settle  the  question  in  a  sane  and  sober  way,  taking 
whatever  of  good  the  noisy  propaganda  had  brought  to 
light,  discarding  its  follies  and  putting  its  leaders  into 
obscurity.  That  vox  populi  is  in  a  broad  sense  the  voice 
of  Him  who  maketh  the  wrath  of  men  to  praise  Him  is 
shown  by  the  fact  that  out  of  each  of  these  "crusades" 
the  good  is  taken  and  the  folly  left.  Economic  abuses 
were  abolished  as  a  result  of  the  Populist  movement.  The 
free  silver  campaign  of  1896  led  to  the  correction  of  some 
faults  in  our  currency  system  which  had  nothing  to  do 
with  the  "Crime  of  '73."  If  the  existing  radical  agita- 
tion puts  away  the  spirit  of  lawlessness  so  as  to  permit 
of  a  consideration  of  ils  grievances  it  will  lead  to  some 
reforms.  But  honest  capital  has  remained  and  will  re- 
main secure  in  all  its  just  rights,  despite  the  alarms  and 
the  clamor  for  its  destruction.  In  like  manner  the  saloon 
as  it  formerly  existed  will  probably  never  be  restored, 
but  the  sober  common  sense  of  the  people  will  restore  the 
right  of  the  citizen  to  drink  what  he  pleases,  and  the 
next  decade  will  remember  Anderson  with  "Sockless" 
Simpson — quaint  types  thrown  up  for  a  moment  in 
the  foam  only  to  sink  forever  beneath  the  waters  of 
oblivion.  There  is  a  dramatic  impressiveness  in  the 
spectacle  of  a  great  monarch  whose  single  voice  determines 
the  destinies  of  empire.  But  to  the  thoughtful  observer 
there  is  an  impressiveness  yet  greater  in  the  slower,  more 
hidden  working  of  the  spirit  of  democracy  which  con- 
stantly shapes  for  itself  forms  of  greater  freedom  and 
enlightenment,  quite  oblivious  of  the  noisy  few,  who,  like 
Rostand's  Chanticleer,  think  that  their  crowing  causes  the 
sun  to  rise. 

The  Steel  Trust  Decision. 

THE  recent  decision  of  the  federal  Supreme  Court  in 
favor  of  the  so-called  Steel  Trust  will  doubtless 
have  considerable  industrial  and  commercial  consequences, 
but  it  is  quite  without  legal  importance  except  as  it  at- 
tracts renewed  attention  to  a  condition  of  which  most 
lawyers  are  already  aware,  viz.  that  there  is  no  known 
or  knowable  rule  of  law  as  to  what  constitutes  an  un- 
lawful combination  in  restraint  of  trade.  Each  case  is 
decided  by  a  divided  court ;  no  case  aflFords  any  basis  for 
a  safe  legal  opinion  as  to  the  next.  Behind  all  the 
elaborate  phrases  in  which  the  situation  is  disguised  is 
the  bald  fact  that  the  legality  of  any  combination  of 
capital  rests  in  the  unfettered  discretion  of  five  out  of  nine 
judges  of  the  Supreme  Court.  Waiving  the  question 
whether  such  a  condition  should  exist  in  a  government 


supposed  to  be  by  law,  the  business  situation  thus  pre- 
sented is  intolerable.  If  a  group  of  men  wish  to  enter 
into  a  combination  which  they  believe  will  cheapen  or 
increase  production,  and  are  sincerely  desirous  of  obeying 
the  law,  they  can  in  no  manner  secure  advice  on  which 
they  may  rest  with  security.  No  competent  lawyer  would 
venture  to  predict  the  result  of  a  hearing  in  court,  no 
public  officer  is  empowered  to  pass  on  the  l^ality  of 
the  project.  The  promoters  must  either  abandon  the  plan 
or  go  ahead  and  take  their  chances  of  legal  disaster.  If 
it  was  desired  to  drive  "big  business"  into  an  attitude 
of  lawlessness,  no  better  plan  could  be  devised.  If  it  is 
deemed  advisable  to  r^ulate  business  combinations,  it 
would  be  easy  to  commit  the  matter  to  a  body  similar  to 
the  Interstate  Commerce  Commission,  with  power  to  pass 
judgment  on  proposed  combinations,  approve  them,  with 
changes  if  necessary,  and  supervise  generally  the  working 
of  the  combination,  ordering  such  dianges  of  method  as 
may  be  found  necessary  to  prevent  the  destruction  of 
competition.  In  this  manner  not  only  would  the  law- 
abiding  business  man  be  protected  in  combinations  of  real 
public  benefit,  but  the  purpose  of  preventing  unreasonable 
restraints  on  competition  would  be  much  better  effectu- 
ated. We  have  gotten  away  from  the  day  when  a  business 
of  national  importance  could  not  be  organized  without  a 
clamor  being  raised  that  it  should  be  suppressed.  During 
that  period  much  was  committed  to  the  courts  which 
should  have  been  done  by  other  agencies,  and  as  a  result 
the  present  state  of  the  law  has  come  about.  The  time 
is  ripe  for  the  establishment  of  a  more  enlightened  sys- 
tem of  r^ulation,  and  few  items  in  the  program  of  re- 
construction are  more  vital. 

Lawyers  in  the  Legislature. 

AT  last  the  hackneyed  criticism  of  the  preponderance 
of  lawyers  in  the  legislature  has  been  worked  out 
to  a  logical  conclusion,  and  it  is  to  be  hoped  that  many 
who  have  voiced  that  criticism  without  looking  to  see 
where  it  led  will  now  begin  to  retract.  Mr.  John  Spargo, 
in  his  latest  book,  says:  "We  have  in  the  present  House 
of  Representatives,  for  example,  two  hundred  and  sixty- 
six  lawyers,  more  than  a  majority  of  the  entire  member- 
ship. No  one  is  likely  to  claim  that  this  in  any  manner 
represents  the  economic  life  of  the  country,  or  that  these 
lawyers  owe  their  place  in  Congress  to  any  special  knowl- 
edge of  our  industrial  problems.  The  least  useful  and 
important  of  the  professions,  economically,  dominates  the 
House  of  Representatives  because  so  many  lawyers  are 
*good  mixers'  and  glib  talkers,  and  because  the  practice 
of  law  and  activity  in  politics  can  be  united  in  a  way  that 
is  not  possible  in  the  case  of  any  other  profession.  It  is 
not  difficult  to  imagine  a  system  of  government  much 
more  representative  of  the  life  and  needs  of  the  nation. 
Such  a  system,  instead  of  being  based  upon  the  representa- 
tion of  geographically  defined  units,  would  be  based  upon 
units  composed  of  occupational  groups."  This  view  has 
at  least  the  merit  of  being  consistent.  If  the  worthiness 
of  a  representative  is  to  be  judged  by  his  occupation 
rather  than  by  the  ability  and  fidelity  with  which  he 
represents  his  constituency,  representation  based  on  geo- 
graphical units  must  be  abolished,  because  every  such  unit 
contains  persons  pursuing  many  trades  and  professions 
and  cannot  be  justly  represented  by  a  member  of  any  one. 
For  it  must  be  substituted  a  congress  elected  at  large,  the 
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membership  to  be  apportioned  among  the  several  depart- 
ments of  industry  according  to  the  number  of  persons  en- 
gaged in  each.  He  who  is  not  willing  to  go  to  that  length 
should  cease  his  cavil  at  the  political  prominence  of 
lawyers,  for  it  is  scarcely  deniable'  that  no  other  class  of 
men  compare  with  the  members  of  the  bar  in  fitness  and 
training  to  represent  the  varied  interests  of  a  community. 
The  entire  professional  career  of  the  lawyer  is  devoted  to 
the  advocacy  of  the  interests  of  clients  coming  from  every 
walk  of  life.  The  fact,  if  it  be  such,  asserted  by  Mr. 
Spargo,  that  the  lawyer  is  industrially  insignificant  gives 
him  an  impartiality  which  makes  him  the  fitter  repre- 
sentative. As  for  those  ^hose  antipathy  to  the  lawyer- 
l^lator  may  lead  them  to  sympathy  with  the  drastic 
measure  by  which  alone  he  may  be  eliminated — the  pro- 
posal of  Mr.  Spargo  is  identical  in  theory  with  the  Soviet 
of  the  Russian  Bolsheviki.  Why  not  go  over  and  see  how 
it  works  ? 
Geographical  vs.  Industrial  Representation. 

FEW  students  of  our  political  system  will  deny  that 
Congress  is  far  from  a  perfect  l^slative  instru- 
mentality.    It  is  cumbersome  and  expensive,  it  is  vocal 
out  of  all  proportion  to  its  eflSciency,  it  is  too  subject 
to  political  influences  and  organized  lobbies.     But  it  is 
hard  to  see  how  the  substitution  of  a  system  of  industrial 
representation  would  change  the  matter  much.     Grant 
that  all  the  preliminary  problems  may  be  solved,  tickets 
put  up  containing  a  proportional  representation  of  each 
industry,  and  the  people  restrained  from  "splitting  the 
ticket"  "so  as  to  disturb  that  proportion,  what  is  accom- 
plished?   Instead  of  a  representative  from  Troy,  N.  Y., 
you  have  a  collar  factory  employee;  instead  of  a  repre- 
sentative from  Bath,  Ma,  a  fisherman  or  a  ship  carpenter ; 
instead  of  a  representative  from  Anaconda,  Mont,  a  cop- 
per mine  owner,  etc.     Such  is  the  geographical  distribu- 
tion of  industries  and  the  predominance  of  each  in  certain 
localities  that  under  the  present  system  no  substantial 
interest  is  without  a  real  representative.    Nothing  would 
be  gained  by  making  these  representatives  actual  members 
of  the  industry  in  question  and  much  would  be  lost,,  for 
while  their  votes  might  be  intelligent  on  bills  involving 
their  own  business  they  would  be  utterly  ignorant  as  to 
bills  involving  unrelated  industries.    The  broad  viewpoint 
and  range  of  information  possessed  by  the  lawyer  is  the 
principal  asset  of  l^islation  and  without  it  the  affairs  of 
a  country  so  vast  and  of  so  varied  industry  could  never 
be  administered  nationally.     The  industrial  representa- 
tion plan  is  part  of  a  propaganda  which  aims  at  the 
abolition  of  capitalism  and  is  impossible  of  support  by 
any  man  who  does  not  go  that  length,  because  of  the 
manifest  difficulty  of  making  an  apportionment  of  repre- 
sentation in  any  industry  between  capital  and  labor.     Its 
acceptance  by  men  whose  aims  stop  short  of  revolution  is 
due  merely  to  their  failure  to  look  past  the  popular 
slogan  "first  kill  all  the  lawyers.*"     At  first  blush  the 
idea  of  industrial  representation  seems  analogous  to  the 
system   frequently   practiced   with    success    in   business 
establishments  of  a  council  of  department  heads.     The 
analogy  is  without  force  however,  for  that  system  owes 
most  of  its  success  to  the  presence  of  an  executive  head 
with  power  to  decide  after  the  conflicting  viewpoints  of 
departments  are  presented.     Reforms  in  l^slative  or- 
ganization are  desirable,  but  the  solution  does  not  lie 
along  this  Una 


Uniform  Federal  Practice. 

NO  better  illustration  could  be  found  of  the  futility  of 
industrial  representation  in  Congress  to  accomplish 
any  useful  purpose  than  is  afforded  by  the  fact  that  the 
most  archaic  legislation  produced  by  Congress  is  that  re- 
lating to  practice  in  the  courts.     Legislation  as  to  rail- 
roads, labor,  and  banking  is  progressive  and  well  con- 
sidered compared  with  that  relating  peculiarly  to  the 
profession  of  the  majority  of  the  l^islators.     The  most 
recent  instance  is  the  indifference  which  has  delayed  the 
passage  of  the  American  Bar  Association  bill  for  uniform 
federal  procedura     The  measure  is  not  even  open  to  the 
objection  that  it  is  an  experiment,  since  it  merely  extends 
to  courts  of  law  the  system  of  government  by  rule  which 
has  long  existed  in  federal  courts  of  equity  and  admiralty. 
The  only  objection  which  seems  to  be  offered  is  that  the 
burden  is  imposed  on  lawyers  of  learning  a  new  system 
of  practice.     The  theory  of  the  objectors  seems  to  be 
that  under  the  Conformity  Act  the  lawyer  knowing  the 
practice  of  his  own  state  follows  it  in  both  the  state  and 
the  federal  courts  and  so  is  subject  to  no  risk  of  mistake 
or  confusion.    But  it  needs  but  slight  familiarity  with  the 
reported  decisions  to  know  that  it  is  only  a  theory.    Hun- 
dreds of  decisions  have  been  rendered  under  the  Con- 
formity Act,  and  a  great  number  of  them  hold  the  act 
to  be  inapplicable.     Under  the  provision  of  the  act  that 
the  federal  practice  shall  conform  "as  near  as  may  be" 
the  federal  judges  have  a  discretion  to  reject  any  prac- 
tice provision  of  the  state  statutes  which  in  their  judg- 
ment "would  unwisely  encumber  the  administration  of 
justice."     Indianapolis,  etc.,  B.  Co.  v.  Horst,  93  XJ.  S. 
291.     That  doctrine  has  been  applied  some  twelve  times 
by  the  federal  Supreme  Court  and  in  numerous  decisions 
of  lower  courts.     It  is  always  unsafe  to  follow  the  state 
practice  without  a  careful  examination  of  the  federal 
decisions.     For  example,  how  many  lawyers  can  answer 
off-hand  whether  a  state  act  permitting  the  calling  of  an 
adverse  party  for  cross-examination  applies  in  a  federal 
court.    As  late  as  1917  counsel  learned  to  his  cost  that  it 
does  not.    Pub.  Co.  v.  Blown,  248  Fed.  251,  160  C.  C.  A. 
329.    Appellate  procedure  in  federal  courts  is  not  affected 
by  state  statutes.    U.  8.  v.  Jack,  244  U.  S.  397.    Illustra- 
tions might  be  multiplied  to  show  that  the  supposed  uni-      ^ 
formity  is  not  only  a  delusion  but  a  snare;  that  not  only 
does  federal  practice  require  careful  study  but  the  general 
impression  that  it  conforms  to  state  practice  has  led  many 
to  omit  that  study.     The  desirability  of  avoiding  study 
of  law  by  lawyers  is  not  the  most  weighty  of  arguments 
at  its  best.     It  is  carried  to  its  logical  limit  by  those 
who  want  law  (and  lawyers)  abolished  and  some  sort  of 
cadi  justice  substituted.     But  in  this  instance  both  the 
convenience  of  the  profession  and  the  better  administration 
of  justice  seem  to  dictate  the  passage  of  the  uniform 
practice  bill. 

Change  of  Name. 

AT  common  law  a  man  could  change  his  name  at  will, 
and  in  but  few  American  states  has  any  statutory 
restriction  been  imposed  on  the  right.  A  writer  in  the 
Canada  Law  Journal  (January,  1920),  writing  from  a 
province  wherein  the  common  law  obtains,  makes  a  forci- 
ble argument  for  restriction.  He  fails,  however,  to  dis- 
tinguish clearly  between  two  entirely  distinct  things,  the 
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taking  of  one  or  more  assumed  names  as  an  aid  to  the 
concealment  of  identity  and  a  permanent  change  of  name 
by  a  person  maintaining  a  fixed  residence.  The  former 
is,  as  he  says,  the  common  practice  of  criminals,  and 
is  habitually  resorted  to  by  the  promoters  of  sporadic* 
business  ventures  which  are  criminal  or  on  the  verge  of 
criminality.  This  practice  is  of  course  wholly  vicious, 
is  adopted  in  aid  of  an  illegal  enterprise  and  is  frequently 
an  important  element  in  its  success.  But  it  is  not  alto- 
gether clear  how  it  can  be  prevented.  Change  of  name 
without  prescribed  formalities  may  be  made  a  criminal 
offense,  but  nine  times  out  of  ten  the  project  in  aid  of 
which  the  change  is  made  is  itself  criminal,  and  the  add- 
ing of  one  more  penalty  will  avail  nothing;  certainly  it 
will  not  deter  the  burglar  or  "con  man"  with  a  long 
record  of  felonies  behind  him  from  taking  a  new  alias 
at  the  scene  of  each  new  crime.  Nothing  short  of  the 
establishment  of  a  complete  system  of  personal  identifica- 
tion records  and  passports  such  as  obtains  in  some  parts 
of  Europe  would  check  this  class  of  name  changing. 
While  such  a  system  might  be  in  many  ways  advantageous, 
as  for  example  in  putting  some  check  on  the  criminal 
tramp,  nothing  is  more  •  certain  than  that  it  cannot  be 
adopted  or  enforced  at  the  present  time. 

Concealment  of  Alienage. 

THE  other  class  of  name  changing,  a  more  or  less  public 
change  without  present  concealment  of  identity, 
may  of  course  be  easily  regulated  if  reason  therefor  exists. 
The  most  frequent  occasion  for  such  changes  of  name  at 
the  present  time  is  to  permit  a  concealment  of  race  or 
nationality.  In  the  article  heretofore  referred  to  is  quoted 
the  report  of  a  committee  of  the  New  York  Genealogical 
and  Biographical  Society  which  states  the  case  very  well : 
"The  ease  with  which  this  change  can  be  accomplished 
enables  a  large  number  of  modern  immigrants  to  change 
their  unmistakably  foreign  patronymics  for  those  more 
euphonious  and  familiar  to  the  American  ear.  This 
change  might  not  be  objectionable  if  in  exchange  for  their 
old  surname  they  were  compelled  to  assume  a  new  one 
distinctly  suggestive  of  their  blood  and  ancestry.  Such, 
however,  is  not  by  any  means  their  custom.  After  a 
short  sojourn  in  this  land  they  experience  the  disadvantage 
of  their  own  surnames,  occasioned  by  the  difficulty  of 
spelling  of,  unpronounceability  of  and  often  business 
prejudice  against  their  surnames,  and  at 'once  proceed  to 
change  the  same,  and  in  so  doing  adopt  surnames  char- 
acteristically suggestive  of  blood  and  nationality  entirely 
different  from  their  own.  Their  choice  generally  results 
in  the  selection  of  Anglo-Saxon  patronymics.  This  is  a 
custom  prevalent  among  the  lower  classes  of  Hebrew  im- 
migrants, and  has  resulted  in  many  of  the  best  known 
and  respected  Anglo-Saxon  patronymics  being  now  used 
by  Hebrews  (or  others)  whose  inherited  surnames  they 
have  for  reasons  of  their  own  found  to  be  of  disadvantage 
to  them  in  this  land.  If  the  laws  of  a  State  are  to  con- 
tinue to  permit  this  free  change  of  name,  the  new  name 
permitted  to  be  chosen  should  be  (unless  some  reason 
better  than  those  noted  above  is  set  forth  in  the  applica- 
tion) one  distinctly  suggestive  of  the  blood  and  original 
nationality  of  the  applicant.  Under  the  operation  of 
State  laws,  a  great  many  in  the  past  four  years 
have  availed  themselves  of  this  ease  of  change  to  dis- 
guise their  German  blood  and  nationality  by  the  adop- 


tion of  surnames  less  suggestive  of  their  origin.  While 
we  can  fully  sympathize  with  their  desire  in  the  matter, 
we  maintain  that  a  surname  or  patronymic  is  an  un- 
avoidable blood  inheritance,  and  unless,  in  the  eyes  of 
the  law,  some  very  strong  reason  is  given  for  its  change, 
it  should  remain  a  permanent  possession  of  the  inheritor." 
It  may  be  said  that  such  changes  as  referred  to  in  the  re- 
port are  a  step  toward  Americanization.  The  Hun,  who 
has  made  some  study  of  "benevolent  assimilation,"  was 
insistent  on  the  Germanizing  of  the  names  of  all  residents 
in  Alsace  and  Lorraine,  and  more  than  one  "Franz" 
returned  to  his  baptismal  "Frangois"  when  the  army  of 
liberation  entered.  But  the  Hun  is  notorious  for  his 
disregard  of  sentiment,  and  there  is  a  sentimental  con- 
sideration which  should  not  be  disregarded.  The  United 
States  is  not  so  young  but  that  it  has  many  names  which 
are  a  source  of  just  pride  to  their  rightful  possessors. 
Have  they  no  right  to  protect  those  names  from  appro- 
priation, and  if  they  have  not  is  it  a  matter  of  public 
indifference  that  American  family  traditions  are  thus 
being  destroyed  ? 

Conditions  Against  Negro  Occupancy. 

SINCE  it  has  been  established  by  the  federal  Supreme 
Court  that  an  ordinance  establishing  racial  zones  in 
residential  districts  is  invalid,  it  has  been  attempted  in 
some  instances  to  accomplish  the  same  result  by  re- 
strictive covenants.  Two  recent  California  cases  have 
passed  on  the  question  (Title  Ovar.  etc.  Co,  v.  Abbott, 
183  Pac.  470  and  Los  Angeles  Inv.  Co.  v.  Gary,  186 
Pac.  596).  The  decisions  agree  that  the  14th  Amend- 
ment is  not  applicable,  that  provision  relating  to  gov- 
ernmental action  only.  It  is  also  held  in  both  cases  that 
a  condition  subsequent  that  the  property  shall  not  be  sold 
or  leased  to  a  person  not  of  Caucasian  birth  is  void  under 
a  statute  of  California  to  the  effect  that  "conditions  re- 
straining alienation  when  repugnant  to  the  interest  created, 
are  void."  But  in  the  Gary  case  the  court  sustains  a 
condition  that  the  premises  shall  not  be  "occupied"  by 
a  person  not  of  Caucasian  birth.  The  court  said :  "It  is 
not  a  restraint  upon  the  alienation,  but  upon  th^  use 
of  the  property.  There  is  no  prohibition  by  statute  of 
such  restraints  imposed  by  way  of  condition  nor  was  there 
any  at  common  law.  .  .  .  The  instances  in  which  condi- 
tions restricting  the  use  of  property  conveyed  have  been 
enforced  are  exceedingly  numerous  and  the  conditions 
enforced  of  almost  every  conceivable  variety.  Conditions 
so  extreme  as  to  restrain  the  use  to  a  single  specified 
purpose  are  not  unconunon,  and  so  far  as  we  are  aware 
have  been  uniformly  enforced,  except  in  certain  special 
cases  where  for  particular  reasons  not  existing  here  and 
not  affecting  the  generally  enforceable  character  of  such 
conditions  the  particular  condition  was  held  invalid.  .  .  . 
In  connection  with  this  discussion  it  may  be  well  to  add 
that  what  we  have  said  applies  only  to  restraints  on  use 
imposed  by  way  of  condition  and  not  to  those  sought 
to  be  imposed  by  covenant  merely.  The  distinction  be- 
tween conditions  and  covenants  is  a  decided  one  and  the 
principles  applicable  quite  different."  There  seems  to 
be  no  room  for  question  of  the  soundness  of  the  holding 
either  as  to  the  general  validity  of  the  condition  or  as 
to  the  nonapplicability  of  the  14th  Amendment,  and  the 
practice  thus  sanctioned  will  go  far  toward  permitting 
a  solution  of  the  serious  practical  question  created  by 
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the  annulment  of  the  zoning  ordinances.  The  question 
of  the  ideal  relation  between  races  or  of  our  duty  to  our 
black,  brown  or  yellow  brothers  is  quite  beside  the  ques- 
tion, and  must  be  dealt  with  by  nonlegal  agencies.  The 
practical  fact  is  that  as  public  sentiment  now  exists  the 
advent  of  an  appreciable  negro  or  Chinese  population  in 
a  residence  district  is  followed  by  a  Caucasian  exodus 
and  the  loss  of  about  half  the  value  of  the  property.  In 
this  process  ill  feeling  is  excited  and  race  riots  are  en- 
gendered. Equality  of  legal  right  and  economic  oppor- 
tunity are  the  due  of  every  race  to  which  American  citizen- 
ship is  granted,  but  that  equality  will  be  promoted  rather 
than  harmed  by  such  residential  segregation  as  local  senti- 
ment demands. 

Legal  Protection  of  **  Slogan." 

MOBEEN  advertising  has  developed  the  so-called 
"slogan"  or  catch  phrase,  which  while  ordinarily 
bearing  no  direct  reference  to  the  article  advertised  be- 
comes associated  with  it  in  the  popular  mind.  The  device 
depends  on  the  readiness  with  which  the  mind  responds 
to  suggestion  and  eventually  (why  not  now?)  accepts  as 
fact  that  which  it  hears  repeatedly  suggested  without 
either  contradiction  or  argument  that  will  arouse  the 
mind  to  contradiction.  Once  established  in  the  public 
mind,  such  a  phrase  is  of  considerable  commercial  value, 
and  there  is  a  natural  desire  to  protect  the  right  to  its 
exclusive  ilse.  Accordingly,  while  there  has  been  little 
or  no  litigation  on  the  subject,  it  is  said  in  a  recent 
article  in  Printers'  Ink  (Jan.  22,  1920),  that  a  con- 
siderable number  of  "slogans"  have  been  offered  for 
registration  in  the  Patent  Office.  To  be  entitled  to  regis- 
tration the  phrase  must  be  a  trademark.  The  author 
of  the  article  referred  to,  Mr.  Charles  R.  Allen,  says: 
"When  a  slogan  is  presented  before  the  officials  of  the 
Patent  Office,  the  first  and  foremost  question  asked  is, 
*Is  the  slogan  used  as  a  trademark,'  that  is,  displayed 
in  a  conspicuous  place  upon  the  label  so  as  to  catch  the 
eye  of  the  purchaser  ?  In  other  words,  the  slogan  must  be 
so  positioned  as  to  be  readily  recognized  as  a  substitute 
for  the  name  of  the  producer  taking  the  form  of  a  com- 
mercial signature."  In  addition,  there  are  several  rules 
relating  to  trademarks  generally  which  are  peculiarly 
applicable  to  phrases  of  this  character.  Thus  section  5 
of  the  Trademark  Act,  as  amended  in  1913  (9  Fed.  Stat. 
Ann.  2d  ed.  753),  provides  that  no  trademark  shall 
be  registered  which  consists  "merely  in  words  or  devices 
which  are  descriptive  of  the  goods  with  which  they  are 
based  or  of  the  character  or  quality  of  such  goods."  So 
general  phrases  of  laudation  open  to  the  world  of  salesmen 
are  incapable  of  appropriation.  Mr.  Allen  summarizes 
the  types  to  which  registration  has  been  granted  as  fol- 
lows: "(1)  Where  the  slogan  is  a  play  on  known  words, 
for  instance  ^The  House  of  a  Thousand  Candies'  or 
'Our  Waist  is  your  Gain,'  and  used  in  a  trademark  sense, 
namely,  used  alone  and  in  a  conspicuous  placa  (2) 
When  it  does  not  directly  describe  a  physical  character- 
istic of  the  product  to  which  it  is  attached,  but  merely 
suggests  a  property  of  goods,  for  instance,  *A  Clean 
Tooth  Never  Decays'  or  'Built  Like  a  Bridge.'  (3)  When 
it  involves  a  trademark  of  long,  stflnding — as  the  term 
ToUy  Prim'  in  the  following  rhyme:  'When  Things 
Look  Dim  Use  Polly  Prim.'  (4)  Where  the  device  is 
not  merely  a  collection  of  correctly  spelled  dictionary 


words,  for  instance,  'Mak-Ur-Own  as  applied  to  index 
cards."  He  points  out,  however,  that  the  views  of  varying 
examiners  have  deprived  the  application  of  these  rules 
of  all  consistency.  While  the  article  quoted  deals  only 
with  registration  it  must  not  be  forgotten  that  much 
wider  protection  is  afforded  by  the  law  against  unfair 
competition.  It  would  seem,  therefore,  that  a  slogan 
once  identified  in  the  public  mind  with  a  particular 
product  would  be  protected  on  general  equitable  grounds, 
though  it  is  of  so  descriptive  a  character  as  to  be  denied 
registration.  In  applying  the  wholesome  rule  that  no  man 
shall  be  permitted  to  palm  off  his  goods  as  those  of  another, 
the  courts  rightfully  refuse  to  be  deterred  by  the  tech- 
nical rules  which  govern  the  action  of  federal  officers  in 
granting  a  monopoly. 

The  "  Shimmie  •'  as  "  Exhibit  A." 

T  T  is  reported  that  a  suit  for  slander  has  recently  been 
^  brought  in  New  York  city  against  a  clergyman  who 
became  personal  in  his  denunciation  of  "that  form, 
manner  or  style  of  dancing  called  and  known  as  the 
shimmie,"  as  the  conventional  pleader  would  put  it. 
Counsel  for  the  defendant  now  declares  his  intention  of 
asking  that  the  dance  be  performed,  exhibited,  inter- 
preted, or  whatever  may  be  the  correct  term,  in  court, 
in  support  of  a  plea  of  justification.  New  Yorkers  had 
better  not  count  too  much  on  seeing  this  free  exhibition 
of  art,  for  it  is  not  probable  that  the  court  will  look  with 
favor  on  the  project.  In  the  first  place  the  proposed 
"evidence"  cannot  in  the  nature  of  things  be  accurate. 
Any  dance  may  be  rendered  so  as  to  be  vulgar,  or  so  as 
to  be  free  from  vulgarity.  The  point  at  which  dancing 
passes  from  the  poetry  of  motion  to  the  free  verse  of  the 
same  is  difficult  of  ascertainment,  however  much  of  con- 
trast the  extremes  afford.  The  rendition  of  a  dance  by 
a  couple  carefully  selected  for  vulgarity  (the  clerical  de- 
fendant will  doubtless  entrust  this  task  to  his  lawyer) 
will  differ  markedly  in  its  effect  on  the  jury  from  the  same 
dance  as  ordinarily  performed,  and  yet  no  witness  could 
point  out  convincingly  the  differences  of  detail  which  pro- 
duced that  result.  Moreover,  if  the  dance  in  question  is 
in  fact  indecent  and  depraving,  is  the  court  justified 
in  compelling  the  jury  to  witness  the  spectacle;  in  ex- 
posing to  temptation  the  innocent  youth  of  the  clerk  and 
the  bailiff?  On  the  whole,  it  is  likely  that  the  trial  judge 
will  conclude  that  it  is  just  such  questions  as  this  which 
a  jury  is  preeminently  fitted  to  decide,  and  will  decline 
to  introduce  a  jazz  band  as  an  adjunct  of  "speedy" 
justice. 


IN  THE  GRAND  STAND 


In  his  long  ago  student  days  the  writer  read  with 
pleasure  and  profit  a  little  book  whose  name  and  author- 
ship have  escaped  his  recollection  but  whose  contents  re- 
main fresh  in  his  memory.  It  dealt  with  the  wedding 
journey  of  an  English  lawyer,  who  discoursed  to  his 
bride  as  they  came  down  from  the  altar  on  the  status 
and  disabilities  of  a  feme  covert,  explained  at  length  the 
law  of  common  carriers  as  the  train  bore  them  away, 
and  found  in  their  first  stopping  place  a  theme  for  a 
careful  exposition  of  the  rights  and  liabilities  of  inn- 
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kjBepers.  It  was  rather  hard  on  the  bride,  but  it  illustrates, 
albeit  in  exaggerated  form,  the  natural  proclivity  of 
lawyers  to  think  of  the  current  events  of  life  in  terms 
of  legal  liability  and  to  recall  their  analogy  to  the  facts 
of  reported  cases. 

But,  being  a  Briton,  the  hero  of  this  charming 
brochure  did  not  take  his  bride  to  a  baseball  game,  and 
it  is  this  omission  which  it  is  the  present  purpose  to 
supply.  Let  us  then  imagine  the  happy  couple  at  the 
Polo  Grounds,  in  costly  seats  directly  behind  the  home 
plate.  His  remarks,  like  those  of  many  another  spouse, 
are  in  the  nature  of  a  monologue. 

"The  issue  involved  in  this  game,  my  dear,  was  lucidly 
explained  by  Justice  Johnson  in  a  Missouri  case.  {Crome 
V.  Kansas  City  Baseball,  etc.,  Co.,  168  Mo.  App.  301, 
153  S.  W.  1076.)  He  said:  The  object  of  the  batter  is  to 
"make  a  hit,"  and  tado  so  he  must  strike  a  pitched  ball  and 
send  it  to  some  point  inside  the  "foul  lines."  The  object 
of  the  pitcher  is  to  prevent  the  batter  from  making  a 
safe  hit  and  such  object  is  aided  by  a  foul  hit  which  can- 
not help  and  may  count  against  the  batter.'  Of  course 
an  ignorant  man  would  say  that  the  acquiring  of  runs 
was  the  matter  of  ultimate  concern,  but  it  is  the  crowning 
glory  of  the  law  that  if  the  prescribed  procedure  is  rigidly 
followed  the  ultimate  result  is  r^arded  as  being  of  no 
importance. 

"The  purpose  of  this  obscuring  wire  netting  was  well 
stated  by  the  same  jurist:  Toul  hits,  therefore,  are 
common  incidents  of  every  game,  and  balls  thus  hit  go 
into  the  foul  territory  in  every  direction  and,  of  course, 
may  go  into  the  grand  stand  and  bleachers.  To  guard 
nearby  spectators  against  injury  from  such  balls  the  grand- 
stand seats  are  protected  by  intervening  wire  netting  of 
very  loose  mesh.' 

"It  seems  to  be  the  duty  of  the  management  to  provide 
such  screens,  at  least -in  front  of  the  seats  where  the 
greatest  danger  of  foul  balls  exists.  'In  view  of  the  facts 
that  the  general  public  is  invited  to  attend  these  games, 
that  hard  balls  are  thrown  and  batted  with  great  force 
and  swiftness,  and  that  sudh  balls  often  go  in  the  direc- 
tion of  the  spectators,  we  think  the  duty  of  defendants 
towards  their  patrons  included  that  of  providing  seats 
protected  by  screening  from  wildly  thrown  or  foul  balls 
for  the  use  of  patrons  who  desired  such  protection.' 
{Crane  v.  Kansas  City,  etc.,  Co.,  su^pra.)  We  think  it 
sufficiently  appears  from  the  complaint  that  the  danger 
of  injury  to  spectators  is  incident  to  a  game  of  baseball; 
that  it  is  necessary  for  those  who  manage  such  public 
amusements  to  protect  against  these  dangers  by  screens.' 
(Wells  V.  Minneapolis  Baseball,  etc.,  Assoc,  122  Minn. 
327,  142  N.  W.  706,  Ann.  Gas.  1914D  922,  46  L.  E.  A. 
(K  S.)  606.) 

"  'Baseball  is  not  free  from  danger  to  those  witnessing 
the  game.'  (Wells  v.  Minneapolis  Baseball  Asso.,  supra.) 
'One  of  the  natural  risks  encountered  by  spectators  of  a 
professional  baseball  game  is  that  of  being  struck  by  a 
fouled  ball,  and  it  goes  without  saying  that  defendant 
was  not  required  by  law  and  did  not  undertake  to  insure 
the  patrons  of  the  screened-in  portions  of  its  grand  stand 
immunity  against  injury  from  such  source,  but  being  in 
the  business  of  providing  a  public  entertainment  for 
profit,  defendant  was  bound  to  exercise  reasonable  care 
to  protect  its  patrons  against  such  injuries.'  (Edling  v. 
Kansas  City  Baseball,  etc.,  Co.,  181  Mo.  App.  327,  168 


S.  W.  908.)  In  that  case  the  court  went  into  the  statistics 
as  to  foul  balls,  saying:  'About  700  balls  are  pitched 
during  a  game  and  in  the  preliminary  practice  of  the 
two  clubs,  and  an  average  of  ten  per  cent  of  such  balls 
are  fouled  by  the  batters  in  every  possible  direction.' 

"There  is  no  duty,  however,  to  place  a  screen  in  front  of 
all  seats.     'The  perils  are  not  so  imminent  that  due  care 
on  the  part  of  the  management  requires  all  the  spectators 
to  be  screened  in.    In  fact  a  large  part  of  those  who  at- 
tend prefer  to  sit  where  no  screen  obscures  the  view.    The 
defendant  has  a  right  to  cater  to  their  desires.     We  be- 
lieve that,  as  to  all  who,  with  full  knowledge  of  the  danger 
from  thrown  or  batted  balls,  attend  a  baseball  game,  the 
management  cannot  be  held  negligent  when  it  provides  a 
choice  between  a  screened-in  and  an  open  seat,  the  screen 
being  reasonably  sufficient  as  to  extent  and  substance.' 
(Wells  V.  Minneapolis  BasebaM  Asso.,  supra.)     But  in 
Kavafian  v.  Seattle  BasebaU  Club,  (Wash.)  177  Pac.  776, 
it  was  apparently  considered  that  a  screen  covering  only 
thirty  feet  each  way  from  the  center  of  the  stand  was 
insufficient,  the  court  being  oblivious  of  the  fact  that  bush 
leagues  have  a  hard  time  to  make  enough  to  pay  salaries. 
"But  while  the  duty  to  screen  a  reasonable  portion  of 
the  stand  has  thus  been  asserted  by  every  court  which  has 
passed  on  the  question,  by  one  of  those  apparent  contra- 
dictions .which  show  the  real  profundity  of  the  law  it 
seems  that  the  only  way  in  which  the  management  can 
become  liable  is  to  put  up  a  screen.    If  a  screen  is  put  up, 
and  a  ball  gets  through  a  hole,  a  spectator  injured  thereby 
may  recover.     (Edling  v.  Kansas  City  Baseball,  etc.,  Co., 
supra.)     He  is  not  bound  to  see  the  hole  or  to  catch  the 
balL     'The  uncertainty  in  the  direction,  speed  and  force 
of  a  batted  ball  is  one  of  the  interesting  and  often  ex- 
citing features  of  the  game  and  frequently  it  is  difficult 
for  even  the  trained  eye  to  follow  the  course  of  the  ball.' 
But  in  a  Michigan  case  (BlaJeeley  v.  White  Star  Line, 
154  Mich.  635,  118  N.  W.  482,  129  A.  S.  E.  496,  19 
L.  R.  A.  (N.  S.)  772),  involving  an  injury  on  an  un- 
screened field,  the  court  said:     'It  is  knowledge  common 
to  all  that  in  these  games  hard  balls  are  thrown  and  batted 
with  great  swiftness ;  that  they  are  liable  to  be  muffed  or 
batted  or  thrown  outside  the  lines  of  the  diamond,  and 
visitors  standing  in  position  that  may  be  reached  by  such 
balls  have  voluntarily  placed  themselves  there  with  knowl- 
edge of  the  situation,  and  may  be  held  to  assume  the  risk. 
They  can  watch  the  ball,  and  usually  avoid  being  struck.' 
"And  if  a  screen  is  provided  the  risk  of  injury  is 
clearly  assumed  by  a  spectator  who  sits  outside  the  pro- 
tected zone.     'So  in  the  present  case  plaintiff,  doubtless 
for  the  purpose  of  avoiding  the  annoyance  of  the  slight 
obstruction  to  vision  offered  by  the  netting,  voluntarily 
chose  an  unprotected  seat  and  thereby  assumed  the  or- 
dinary risks  of  such  position.     And  if  it  could  not  be 
said  that  he  assumed  the  risk  still  he  should  not  be  allowed 
to  recover  since  his  own  contributory  n^ligence  is  ap- 
parent and  undisputabla     One  invited  to  a  place  who 
is  offered  a  choice  of  two  positions,  one  of  which  is  less 
safe  than  the  other,  cannot  be  said  to  be  in  the  exercise 
of  reasonable  care  if,  with  full  knowledge  of  the  risks  and 
dangers,  he  chooses  the  more  dangerous  place.'     (Crane 
V.  Kansas  City,  etc..  Baseball  Co.,  supra.)    So  in  a  Wash- 
ington case   (Kavafian  v.  Seattle  Baseball  Assoc,   181 
Pac.  679),  the  evidence  showed  that  a  man  entered  the 
gi'and  stand  during  the  progress  of  a  baseball  game;  that 
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he  was  familiar  with  the  manner  in  which  baseball  games 
are  conducted,  having  been  a  frequent  spectator  thereof; 
that  the  grand  stand  had  a  screen  in  front  of  a  portion 
of  it,  back  of  the  home  plate,  and  that  in  this  screened 
portion  there  were  a  great  nimiber  of  vacant  seats,  any  of 
which  he  was  entitled  to  take  under  his  admission  ticket, 
notwithstanding  which  he  voluntarily  took  a  seat  outside 
of  the  screened  area.  The  court  said :  ^Having  gone  there 
to  see  a  baseball  game,  it  must  be  true  that  before  many 
minutes  had  elapsed  he  became  conscious  of  the  fact  that 
between  him  and  the  balls  no  screen  existed,  if  he  was 
not  aware  of  that  fact  at  the  very  moment  of  taking  his 
seat  Conscious  of  the  fact  that  balls  are  very  often  hit 
"foul"  and  that  wild  throws  sometimes  result  in  the  ball 
falling  among  the  spectators,  and  conscious  of  the  fact  that 
there  was  no  protection  between  the  balls  and  himself,  he 
continued  to  occupy  a  seat  in  that  unscreened  portion 
until  he  received  his  injury.  It  matters  not  whether  one 
designates  his  act  in  this  regard  contributory  negligence 
or  views  it  as  in  the  nature  of  assumption  of  risk,  the 
result  is  the  same.  The  place  in  which  he  could  have 
taken  a  seat  would  have  fully  protected  him  against  the 
ordinary  and  usual  hazards  incident  to  witnessing  the 
game  in  question,  but  he  chose  to  sit  elsewhere  and  sub- 
stitute for  that  safety  the  comp^isating  facility  of  vision. 
If  there  was  a  chance  of  danger  the  respondent  volun- 
tarily took  it  Having  purchased  a  ticket  which  offered 
him  a  choice  of  two  positions,  he  with  full  knowledge 
of  the  risk  of  injury  chose  the  more  dangerous  position.' 

"The  Minnesota  court,  however,  has  been  gallant  enough 
to  recognize  an  exception  in  favor  of  the  ladies.  (Wells 
V.  Minneapolis  Basehall  Assoc,  supra.)  In  that  case  the 
fair  plaintiff  thriftily  attended  on  a  'ladies'  day'  when  her 
sex  were  admitted  free  and  took  a  seat  outside  the  screen. 
Judge  Holt  said :  'Only  those  who  have  been  struck  with 
a  baseball  realize  its  hardness,  swiftness,  and  dangerous 
force.  Women  and  others  not  acquainted  with  the  game 
are  invited  and  do  attend.  It  would  not  be  either  a  safe 
or  reasonable  rule  to  hold  that,  in  these  games  to  which 
the  general  public  is  invited,  no  duty  rests  upon  the  man- 
agement to  protect  from  the  dangers  incident  thereto  other 
than  by  a  proper  screening  of  part  of  the  seats.'  It  was 
accordingly  held  that  a  duty  of  warning  existed  and  that 
a  sign  reading,  'The  management  will  not  be  responsible 
for  injuries  received  from  thrown  or  batted  balls,'  was  not 
sufficient  'to  impart  notice  of  the  danger  incident  to  the 
game.' 

"It  would  seem  probable  that  a  person  taking  a  seat  in 
the  bleachers  (a  term,  of  unknown  origin,  but  lucidly 
defined  by  the  inveterate  fan  who  wrote  the  opinion  in 
the  Crane  case)  assumes  the  risk  of  injury,  since  by 
paying  a  small  additional  sum  (twenty-five  cents  in  Kansas 
City)  he  could  have  obtained  a  protected  seat,  but  the 
question  has  never  been  determined.  There  is  another 
question  which  it  is  hoped  that  some  friend  of  the  na- 
tional game  will  soon  raise,  viz.  whether  the  rule  of  as- 
sumption applies  to  a  person  arriving  too  late  to  secure 
a  seat  bdiind  the  screen.  The  reasoning  of  the  cases, 
which  with  the  exception  of  the  Blakeley  case  are  based 
on  voluntary  choice,  certainly  does  not  apply. 

"When  they're  'all  up  for  the  lucky  seventh'  there  is 
always  a  chance  that  the  grand  stand  may  collapse,  but  if 
it  does  the  liability  of  the  management  is  clear.  There 
is  some  doubt,  however,  about  the  liability  of  the  owner 


where  the  ball  park  is  managed  by  a  lessee.  The  owner 
has  been  held  liable  where  he  had  notice  of  defects  (Kane 
V.  Lauer,  52  Pa.  Super.  Ct  467 ;  Lusk  v.  Peck,  132  App. 
Div.  426,  affirmed  199  K  Y.  646),  but  in  the  absence 
of  such  notice  has  been  held  not  to  be  liable.  (Cunning- 
ham V.  Rogers,  226  Pa.  St  132,  73  Ati.  1094.)  Of 
course  there  have  been  a  number  of  cases  involving  the 
collapse  of  grand  stands  at  horse  races  and  football  games, 
but  you  know  careful  lawyers  never  cite  a  case  unless 
it  is  in  point  I  have  written  a  number  of  letters  to  law- 
book publishers  criticising  them  for  carelessness  in  this 
respect 

"Now  the  game  is  over  and  you  must  watch  your  step, 
for  it  seems  that  the  risk  of  injury  from  the  jostling  of 
the  crowd  is  assumed  by  the  spectators  at  a  ball  game, 
though  if  the  injury  is  caused  by  some  defect  in  the  grand 
stand  the  defect  and  not  the  crowd  will  be  deem^  the 
proximate  causa"  (Bole  v.  Pittsburg  Athletic  Co.,  206 
Fed.  468,  123  C.  C.  A.  636,  (N.  S.)  46  L.  R  A.  602.) 

"But  who  won  the  game?"  queried  the  fair  bride,  get- 
ting a  word  in  edgewise  for  the  first  time. 

"The  Giants,  of  course,"  responded  the  legal  luminary. 
"And  they're  going  to  win  the  pennant,  too." 

W.  A.  S. 


LIABILITY  OF  NONPARTISAN  ASSOCIATION  UNDER 
CORRUPT  PRACTICES  ACT. 

In  these  days  when  every  fad  and  "ism"  has  its  organizar' 
tion  pledged  to  foster  on  the  public  its  particular  brand 
o:^  cure-all,  trained  iii  the  science  of  politics  as  known 
to-day,  and  frequently  possessed  of  an  unlimited  amount 
of  the  great  persuader,  which  it  freely  uses,  it  is  of  interest 
to  know  just  how  far  such  an  organization  is  amenable  to 
the  statutes  which  have  been  enacted  to  prevent  fraud  in 
elections  and  to  check  the  unlimited  expenditure  of  money, 
the  concerted  use  of  which  is  admittedly  one  of  the  most 
dangerous  agencies  in  corrupting  the  elector  and  debauch- 
ing the  election.  There  are  few  decisions  covering  this 
particular  sinner  against  the  right  of  suffrage  and  the 
purity  of  the  ballot,  but  fortunately  in  the  few  cases  that 
have  arisen  the  courts  have  spoken  in  no  uncertain  terms, 
as  will  be  pointed  out  later.  It  is  not  the  purpose  of  this 
article  to  condemn  aU  associations  that  have  for  their 
object  the  promotion  of  some  particular  policy  or  measure, 
for,  like  the  trusts,  there  are  good  associations  and  bad 
associations,  but  whether  good  or  bad  they  are  not  above 
the  law,  and  if  included  within  its  scope  should  be  made 
to  comply  with  it,  if  they  do  not  voluntarily  do  so. 

Since  the  time  when  honor,  financial  gain  and  power 
were  first  placed  at  the  bestowal  of  the  public,  the  com- 
petition for  its  favors  has  been  keen,  and  such  is  the 
weakness  of  human  nature  that  many  have  stooped  to 
means  far  from  compatible  with  that  honor  which  they 
sought  in  order  to  obtain  it.  It  may  be  trite,  but  it  is 
nevertheless  true,  that  it  is  as  essential  to  the  successful 
working  of  this  government  that  the  great  organisms  of 
its  executive  and  legislative  branches  should  be  the  free 
choice  of  the  people  as  that  the  original  form  of  it  sliould 
be  so;  and  the  first  principle  of  tiie  right  of  suffrage  is 
that  it  should  be  guarded,  protected  and  secured  against 
force  and  against  fraud.     In  a  republican  form  of  gov- 
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ernment  such  as  ours,  where  political  power  is  reposed 
in  representatives  of  the  entire  body  of  the  people,  chosen 
^t  short  intervals  by  popular  elections,  the  temptation  to 
control  these  elections  by  fraud  and  corruption  is  a  con- 
stant danger,  and  it  is  to  curb  this  predatory  impulse  that 
the  so-called  Corrupt  Practices  Acts  have  been  passed. 

It  may  be  said  that  there  are  three  means  of  participa- 
tion in  the  government  so  far  as  its  representative  nature 
is  concerned,  namely:  by  the  exercise  of  the  right  of 
suffrage;  by  persuasion  or  coercion  of  the  individual  pos- 
sessing that  right ;  and  by  furnishing  the  means  by  which 
the  individual  may  be  persuaded  or  coerced.  With  the 
first  of  these  it  is  apparent  that  an  association  or  organiza- 
tion is  not  concerned,  but  to  prevent  undue  influence  by 
the  second  and  third  means,  not  only  the  United  States 
but  nearly  all  of  the  individual  states  have  enacted  laws 
prescribing  limitations  on  the  exercise  of  influence  over 
the  voter  at  elections.  These  statutes,  beginning  with  the 
English  Act  of  1854  as  amended  in  1868  and  1883,  down 
to  and  embracing  our  American  acts,  invariably  limit  or 
regulate  the  use  of  money  as  a  means  of  influencing  an 
election.  Thus  it  is  generally  recognized  that  one  of  the 
most  potent  means  of  corrupting  the  ballot  is  by  the  use 
of  money.  In  no  line  of  endeavor  is  the  slang  phrase 
"money  talks"  more  appropriate.  Like  all  other  instances 
where  the  proper  use  of  a  thing  is  legal  and  harmless,  the 
evil  consisting  in  its  abuse,  the  difficulty  of  keeping  men 
within  bounds  is  multiplied  manifold.  Could  we  forbid 
its  use  altogether  the  desired  end  might  easily  be  obtained. 
That,  however,  is  the  remedy  of  the  shirker  of  responsi- 
bility, the  mentally  indolent,  or  the  fanatical  reformer 
who  can  see  only  the  accomplishment  of  his  own  pet 
scheme  and  not  see  the  injustice  done  to  others  that  afe 
making  a  legitimate  use  of  a  means  lawful  in  itself.  For- 
tunately our  legislative  bodies  have  been  actuated  by  "the 
rule  of  reason"  and  those  using  money  for  legitimate  ex- 
penses in  influencing  votes  need  fear  no  harmful  results. 

In  order  to  prevent  the  improper  use  of  money  in  elec- 
tions these  Acts  generally  provide  that  those  using  money 
in  elections  shall  make  a  return  to  the  proper  authorities, 
showing  the  amount  expended  and  the  purposes  for  which 
it  was  used,  which  return  shaU  be  subject  to  inspection 
by  the  public.  In  some  instances  the  amount  which  may 
be  expended  is  limited,  and  in  some,  particular  classes 
are  prohibited  absolutely  from  contributing  or  expending 
money  to  influence  an  election.  That  these  statutes  are 
constitutional  there  seems  to  be  no  doubt.  As  was  said 
in  Ex  parte  Tarborough,  110  U.  S.  651,  4  S.  Ct.  152, 
28  U.  S.  (L.  ed.)  274:  ''If  the  government  of  the  United 
States  has  within  its  constitutional  domain  no  authority 
to  provide  against  these  evils,  if  the  very  sources  of  power 
may  be  poisoned  by  corruption  or  controlled  by  violence 
and  outrage,  without  legal  restraint,  then,  indeed,  is  the 
country  in  danger,  and  its  best  powers,  its  highest  pur- 
poses, the  hopes  which  it  inspires,  and  the  love  which 
enshrines  it,  are  at  the  mercy  of  the  combinations  of  those 
who  respect  no  right  but  brute  force,  on  the  one  hand, 
and  unprincipled  corruptionists  on  the  other."  Neither 
do  they  violate  the  constitutional  prohibition  against  en- 
croachment on  the  freedom  of  speech  and  of  the  press. 
V.  8.  V.  U.  8.  Brewers'  Assoc,  239  Fed.  163.  Nor  do 
they  deprive  anyone  of  property  without  due  process  of 
law.  People  v.  Ocmsey,  191  Mich.  357,  158  N.  W.  195, 
Ann.  Cas.  1918E  165.    Nor  is  such  a  statute  open  to  the 


objection  that  it  unduly  and  unreasonably  restrains  the 
political  activities  of  the  people,  and  "that  it  is  one  of 
those  fool  enactments  that  occasionally  get  through  the 
legislature."    People  v.  Oansey,  supra. 

Statutes  regulating  the  expenditure  of  money  in  elec- 
tions should  receive  a  liberal  construction  in  order  to 
effectuate  the  intention  of  the  legislature.  In  construing 
such  a  statute  requiring  the  treasurers  of  political  com- 
mittees to  keep  and  render  an  account  of  receipts  and 
disbursements,  the  court  in  Matter  of  McLennan,  65 
Misc.  644,  122  X.  Y.  S.  409,  affirmed  142  App.  Div. 
926,  127  N.  Y.  S.  1131,  said:  "The  object  of  this  statute 
is  clearly  to  compel  publicity  with  regard  to  campaign  • 
expenses;  to  prevent  by  such  publicity  the  improper  use 
of  campaign  funds ;  and,  in  case  of  improper  expenditure, 
to  render  easy  the  prosecution  of  the  oflFender.  With  this 
end  in  view,  it  should  receive  a  fair  and  liberal  construc- 
tion. The  object  sought  to  be  obtained  is  important,  and 
it  should  not  be  defeated  by  any  narrow  or  technical 
ruling.  At  the  same  time,  if  such  a  thing  is  possible,  the 
construction  should  be  reasonable,  so  as  not  to  prevent  or 
unduly  embarrass  the  conduct  of  political  campaigns 
under  our  present  system."  Following  this  line  of  rea- 
soning it  has  been  held  that  associations  or  organizations 
formed  for  the  purpose  of  promoting  or  opposing  a  par- 
ticular measure  or  principle  come  within  the  meaning  of 
a  statute  requiring  "political  committees  to  make  return 
of  their  expenditures."  Matter  of  Woodbury,  174  App. 
Div.  569,  160  N.  Y.  S.  902,  affirmed  220  N.  Y.  675, 
116  N.  E.  1084.  In  that  case  it  appeared  that  an  asso- 
ciation formed  for  the  purpose  of  defeating  an  amend- 
ment to  the  constitution  relating  to  taxation,  spent  money 
in  the  distribution  of  literature  to  that  end,  and  refused 
to  make  any  return  showing  the  amounts,  nature  and 
purpose  of  such  expenditures  on  the  ground  that  it  was 
not  within  the  provisions  of  the  New  York  Corrupt  Prac- 
tices Act,  which  provides  as  follows: 

"The  treasurer  of  every  political  committee  which,  or 
any  officer,  member  or  agent  of  which,  in  connection  with 
any  election  receives,  expends  or  disburses  any  money  or 
its  equivalent  or  incurs  any  liability  to  pay  money  or 
its  equivalent  shall,  within  twenty  days  after  such  elec- 
tion, file  a  statement  setting  forth  all  the  receipts,  ex- 
penditures, disbursements  and  liabilities  of  the  committee, 
and  of  every  officer,  member  and  other  person  in  its  behalf. 
In  each  case  it  shall  include  the  amount  received,  the 
name  of  the  person  or  committee  from  whom  received, 
the  date  of  its  receipt,  the  amount  of  every  expenditure 
or  disbursement,  the  name  of  the  person  or  committee 
to  whom  it  was  made,  and  the  date  thereof;  and  unless 
such  expenditure  or  disbursement  shall  have  been  made 
to  another  political  committee,  it  shall  state  clearly  the 
purpose  of  such  expenditure  or  disbursement."  (Sec. 
546  Election  Law,  McKinney's  Consol.  Laws,  Book  17, 
p.  426.)  Denying  this  contention  the  court  said:  "Sec- 
tion 540  of  the  Election  Law  has  defined  the  words 
'political  committee,'  and  has  left  nothing  for  inference  as 
to  their  meaning.  The  expression  is  not  limited  to  political 
committees  as  such.  If  we  read  the  definition  there  given 
into  section  546  of  the  Election  Law,  it  is  plain  that,  where 
three  or  more  persons  co-operate  to  bring  about  the  elec- 
tion or  defeat  of  a  candidate  or  a  proposition  at  an  elec- 
tion, and  make  any  expenditures  of  money  in  so  doing, 
they  must  make  a  report  of  their  receipts  and  disburse- 
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ments.  The  only  exception  to  the  rule  is  that  it  shall 
not  apply  Ho  or  in  any  respect  of  any  committee  or 
organization  for  the  discussion  or  advancement  of  political 
questions  or  principles  without  connection  with  any  elec- 
tion.' The  caption  of  the  act,  ^Corrupt  Practices/  in- 
dicates its  purpose.  It  was  inttoded  to  do  away  with^the 
improper  use  of  money  with  reference  to  elections,  hy 
requiring  publicity  as  to  receipts  and  disbursements.  The 
statute  should  have  a  liberal  and  fair  interpretation  in 
order  to  carry  out  its  obvious  intent.  Concededly  the  de- 
fendant circulated  literature  seeking  to  defeat  a  proposi- 
tion pending  at  the  election  for  the  amendment  of  the 
Constitution.  It  not  only  circulated  its  general  literature, 
but  referred  to  the  election  and  asked  the  voters  receiving 
the  literature  to  attend  at  the  polls  and  vote  against  the 
proposition.  Clearly  the  expenditure  for  that  purpose 
cannot  be  considered  as  Without  connection  with  any 
election.'  The  expenditures  were  made  directly  in  con- 
nection with  the  election.  It  is  not  claimed  that  the 
appellant  is  required  to  report  as  to  its  general  receipts 
and  disbursements,  which  are  made  in  the  prosecution  of 
its  ordinary  affairs;  but  it  must  report,  and,  in  the  in- 
vestigation of  its  expense,  inquiry  may  be  made  with 
reference  to,  any  receipts  and  expenditures  which  entered 
into  the  campaign  carried  on  by  it  to  defeat  the  proposi- 
tion." This  decision  would  seem  to  settle  beyond  cavil, 
at  least  in  New  York,  that  voluntary  associations  and 
organizations  are  included  within  the  meaning  of  the 
Corrupt  Practices  Act.  The  New  York  Act  (§550, 
Election  Law,  McKinney's  Consol.  Laws,  Book  17,  p.  428) 
further  provides  that  in  case  of  a  violation  of  the  law, 
"the  supreme  court  or  any  justice  thereof,  may  compel  by 
order  in  proceedings  for  contempt,  such  person  or  com- 
mittee to  file  a  sufficient  statement  or  account,  or  other- 
wise comply  with  the  provisions  of  this  article."  How- 
ever, there  must  be  some  basis  for  the  action  of  the  court. 
As  was  said  in  Matter  of  McLennan,  supra :  "There  must 
be  a  petition  setting  forth  the  facts  said  to  be  wrongful, 
either  directly  or  upon  information  and  belief ;  or  in  some 
way  facts  and  circumstances  must  come  to  its  attention 
which  seem  to  show  a  violation  of  the  statute.  It  is  not 
enough  for  a  party  to  say:  'There  may  have  been  a 
violation  of  the  statute.  We  don't  know.  We  would  like 
to  have  the  court  investigate  and  lay  the  facts  before  us.' 
As  will  be  seen,  the  statute  gives  to  every  one  the  power 
to  examine  minutely  every  expenditure  made.  If  any  one 
of  them  is  illegal,  the  attention  of  the  court  should  be 
called  to  it."  And  by  section  560  of  the  act  a  willful 
failure  to  file  the  required  statement  is  punishable  by^  a 
fine  of  not  more  than  one  thousand  dollars,  or  imprison- 
ment for  not  more  than  one  year  or  both. 

The  danger  of  the  use  of  money  in  elections  by  power- 
ful organizations  has  been  recognized  by  Congress,  and 
corporations  and  national  banks  are  specifically  forbidden 
to  make  contributions  to  the  election  funds  of  candidates 
for  Congress.  35  Stat.  L.  1104,  7  Fed.  Stat.  Ann.  (2d 
ed.)  641.  It  is  further  provided  that  the  treasurer  of 
any  political  committee  shall  make  returns  to  the  clerk 
of  the  House  of  Representatives  of  all  receipts  and  ex- 
penditures in  connection  with  the  election  of  congressmen. 
Act  June  25,  1910,  ch.  392,  36  Stat  822,  3  Fed.  Stat. 
Ann.  (2d  ed.)  120.  A  political  committee  is  defined  by 
section  one  of  this  act  as  follows:  "The  term  'political 
committee'  under  the  provisions  of  this  Act  shall  include 


the  national  committees  of  all  political  parties  and  the 
national  congressional  campaign  committees  of  all  political 
parties  and  all  committees,  associations,  or  organizations 
which  shall  in  two  or  more  States  influence  the  result 
or  attempt  to  influence  the  result  of  an  election  at  which 
Representatives  in  Congress  are  to  be  elected."  This 
provision  is  similar  to  that  of  the  New  York  Act  con- 
strued and  applied  in  Matter  of  Woodbury,  supra,  and 
undoubtedly  would  include  similar  associations;  and  a 
like  provision  is  found  in  the  Michigan  Corrupt  Practices 
Act. 

That  it  was  intended  to  include  voluntary  associations 
among  those  aimed  at  in  these  Acts  is  evident  from  the 
wording  of  other  kindred  acts.  For  instance  the  New 
York  L^slative  Law  (§  66,  McKinney's  Consol.  Laws, 
Book  31,  p.  41)  provides  that  "every  person  retained  or 
employed  for  compensation  as  counsel  or  agent  by  any 
person,  firm,  corporation  or  association  to  promote  or 
oppose  directly  or  indirectly  the  passage  of  bills  or  reso- 
lutions by  either  house  or  to  promote  or  oppose  executive 
approval  of  such  bills  or  resolutions,  shall,  in  each  and 
every  year,  before  any  service  is  entered  upon  in  pro- 
moting or  opposing  such  l^islation,  file  in  the  office  of 
the  secretary  of  state  a  writing  subscribed  by  such  counsel 
or  agent  stating  the  name  or  names  of  the  person  or  per- 
sons, firm  or  firms,  corporation  or  corporations,  association 
or  associations,  by  whom  or  on  whose  behalf  he  is  retained 
or  employed,  together  with  a  brief  description  of  the 
l^slation  in  reference  to  which  such  service  is  to  be 
rendered."  It  is  further  provided  by  this  section  that  "it 
shall  be  the  duty  of  every  person,  firm,  corporation  or 
association  within  two  months  after  the  adjournment  of 
the  legislature  to  file  in  the  office  of  the  secretary  of  state 
an  itemized  statement  verified  by  the  oath  of  such  person, 
or  in  case  of  a  firm  of  a  member  thereof,  or  in  case  of 
a  domestic  corporation  or  association  of  an  officer  thereof, 
or  in  case  of  a  foreign  corporation  or  association  of  an 
officer  or  agent  thereof,  showing  in  detail  all  expenses  paid, 
incurred  or  promised  directly  or  indirectly  in  connection 
with  legislation  pending  at  the  last  previous  session,  with 
the  names  of  the  payees  and  the  amount  paid  to  each, 
including  all  disbursements  paid,  incurred  or  promised 
to  counsel  or  agents,  and  also  specifying  the  nature  of 
said  legislation  and  the  interest  of  the  person,  firm,  cor- 
poration or  association  therein." 

While  it  is  true  that  most  of  the  provisions  of  the 
various  Corrupt  Practices  Acts  relate  to  the  conduct  of 
candidates  and  political  committees,  these  acts  have  been 
construed  to  regulate  and  control  all  elections  and  elec- 
tion expenses,  wherever  the  electors  are  called  upon  to 
decide  any  measure  or  measures  that  may  be  before  the 
people  to  be  acted  upon.  Staie  v.  FairbcmkSy  (Ind.)  115 
N.  E.  769 ;  People  v.  Gansley,  191  Mich.  357,  158  N.  W. 
195,  Ann.  Cas.  1918E  165.  As  was  said  in  the  latter  case: 
"In  our  opinion  the  voting  upon  a  proposed  constitu- 
tional amendment,  or  upon  the  question  of  local  prohibi- 
tion, is  as  much  an  election  as  is  the  voting  for  candidates 
for  office.  The  supposed  abuse  to  be  corrected  is  as  ap- 
parent in  one  case  as  the  other.  The  fundamental 
principle  involved  in  construing  a  measure  of  this  kind  is 
to  carry  out  the  legislative  intent.  To  ascertain  that 
intent,  we  should  consider,  not  only  the  remedy  expressed, 
but  the  evil  sought  to  be  reached.  That  partisan  zeal  and 
spirit  are  as  intense  when  canvassing  and  voting  upon 
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the  question  of  local  prohibition  of  the  liquor  trafficj  as 
when  canvassing  and  voting  for  candidates  for  office,  is 
too  evident  to  need  discussion.  The  legislature  probably 
deemed  such  reasons  sufficient.  The  expression,  Measure 
before  the  people/  in  section  16,  and  the  definition  of 
Apolitical  committee,'  in  section  19,  aid  us  in  reaching 
the  conclusion  that  the  act  was  intended  to  apply,  and 
does  apply,  to  elections  other  than  those  at  which  only 
candidates  for  public  office  are  to  be  chosen.  It  is  con- 
tended, however,  that  the  matter  of  canvassing,  discussing, 
and  voting  on  local  option  cannot  be  regarded  as  acting 
with  reference  to  'a  political  party  or  principle  or 
measure,'  and  counsel  say:  The  local  option  forces  in 
any  county  are  not  political  parties,  and  to  vote  for  or 
against  county  prohibition  is  not  to  vote  for  a  political 
principle  or  measura'  We  think  this  too  narrow  a  view  of 
the  question.  When  the  word  Apolitical'  is  used  as  it  is 
in  this  act,  even  if  held  to  qualify  the  words  'principle 
or  measure,'  it  is  a  narrow  construction  to  hold  that  it 
applies  to  one  or  more  of  the  recognized  political  parties 
only.  The  word  has  a  much  broader  meaning,  and  often 
'  refers  to  matters  of  public  policy." 

The  desire  of  a  candidate  for  office  is  no  less  keen  than 
the  zeal  of  an  organization,  pledged  to  the  advocacy  of 
one  principle,  to  write  its  theories  on  the  statute  books. 
In  fact  many  acts  which  the  individual  would  balk  at 
are  committed  by  the  mass  without  compunction,  ap- 
parently on  the  theory  that  a  division  of  the  wrong  among 
the  many  lessens  or  obliterates  it.  More  sinister  in  its 
aspect  is  the  use  of  money  by  the  association  than  by  the 
individual  and  the  more  reason  that  it  should  be  brought 
within  the  law  requiring  publication  of  its  expenditures 
and  made  to  comply  therewith.  Though  the  evil  in  both 
cases  is  of  the  same  kind,  it  is  obvious  that  because  of 
its  greater  resources  in  these  days  of  the  vast  growth  of 
wealth  in  our  country,  the  power  for  wrongdoing  is  im- 
measurably greater  in  the  organization  than  in  the  in- 
dividual To  allow  such  associations  to  collect  and  spend 
in  secret  unlimited  sums  in  influencing  an  election  strikes 
at  the  very  foundation  of  our  representative  form  of  gov- 
ernment. That  the  concerted  use  of  money  is  one  of  the 
most  dangerous  agencies  in  corrupting  the  elector  and 
debauching  the  election  is  generally  recognized,  and  those 
organized  to  promote  what  they  believe  to  be  for  the 
betterment  of  their  fellow-men  should  be  the  first  to 
comply  with  a  law  looking  to  the  safeguarding  of  such 
fundamental  right,  and  their  refusal  to  do  so  voluntarily 
cannot  but  arouse  a  suspicion  that  all  is  not  as  it  should  be. 
It  is  common  knowledge  that  the  mere  fact  that  a  large 
sum  of  money  has  been  spent  to  influence  an  election  is 
of  itself  suspicious,  and  to  many  even  a  badge  of  fraud, 
and  it  seems  inconceivable  that  any  association  or  organ- 
ization should  voluntarily  put  itself  before  the  public  in 
such  a  light  by  refusing  to  comply  with  the  law  or  by 
attempting  to  avoid  its  provisions  by  taking  advantage  of 
some  technicality,  unless  this  natural  assumption  was  well 
founded. 

MiNOB  Bronaugh. 


"The  Fourteenth  Amendment  is  not  a  pedagogical  requirement 
of  the  impracticable." — Per  Mr.  Justice  Holmes  in  Dominion 
Hotel  V.  Arizona  (1919)  249  U.  S.  265,  268,  reafllrming  as  "an 
almost  prescience  of  the  <^ntention  now"  made,  in  Perley  v.  North 
Carolina  (1919)  249  U.  S.  510,  514,  per  Mr.  Justice  McKenna. 


EJUSDEM  QENCRIS  RULE 

Jhe  rule — or  doctrine,  as  it  is  often  called — of  ejusdem  generis 
is  not  a  rule  of  law  at  all,  nor  is  it  even  embodied  in  any  epi- 
granunatic  maxim,  but  is  simply  a  working  rule  of  construction 
embodying  a  particular  application  of  two  maxims  which  are 
themselves  rules  of  construction — ^namely,  Verba  generdlia 
restringuntur  ad  hdbiUtatem  rei  vel  personae  and  Noscitur  a 
sociis.  In  plain  English,  in  construing  documents  you  must  al- 
ways have  regard  to  the  context  of  any  word,  and,  if  general 
words  are  used,  you  may  restrict  their  meaning  so  as  to  make 
them  apply  to  the  subject-matter  of  the  document;  as  a  con- 
sequence of  these  rules,  a  general  word  or  expression  following 
particular  words  or  expressions  must  often  be,  if  that  appears 
to  be  the  intention  gathered  from  other  parts  of  the  dociunent, 
restricted  in  meaning  so  as  to  refer  to  things  of  the  same  kind — 
ejusdem  generis — ^as  are  referred  to  by  the  particular  words  or 
expressions.  This  seems  a  reasonably  accurate  way  of  stating 
the  ejusdem  generis  doctrine  as  acted  upon  at  the  present  day. 
The  rule  is  certainly  not  a  principle  of  law,  nor  even  to  be 
applied  without  reference  to  the  context.  To  say,  as  is  said  in 
an  American  case,  that  "the  doctrine  of  ejusdem  generis  is  as 
rock-ribbed  in  the  law  of  this  state  (Missouri)  as  any  principle 
ever  announced"  (Ex  parte  Neet,  1900,  80  Am.  St.  Rep.  638, 
641)  is  going  much  further  than  English,  and  probably  most 
American  lawyers  would  assent  to. 

The  doctrine,  in  fact,  amounts  to  little  more  than  a  presump- 
tion to  be  acted  on  in  construing  documents  of  every  kind.  It 
is  more  often  called  in  aid  of  the  interpretation  of  statutes  than 
of  other  documents,  but  is  also  frequently  relied  on  in  regard  ta 
deeds  of  conveyance,  wills,  and  powers  of  attorney.  It  is  under 
the  doctrine  of  ejusdem  generis  that  the  general  words  in  a  deed 
or  will,  following  an  enumeration  of  particular  things  or  a 
description  of  a  particular  thing,  often  are  so  restricted  as  to 
have  practically  no  meaning  at  all,  the  practice  having  arisen  of 
throwing  in  these  general  words  in  order  to  guard  against  acci- 
dental omissions  in  the  particular  enumeration  or  description.. 
In  many  penal  statutes  the  doctrine  has  been  relied  on  for  re- 
stricting general  words  within  a  narrow  compass,  but  here  this 
restriction  seems  to  have  been  induced  (possibly  unconsciously) 
by  the  application  of  the  broad  principle  which  always  construes 
penal  statutes  strictly,  and  by  a  judicial  disinclination  to  create 
new  offenses  unless  absolutely  compelled  by  the  most  explicit 
language  of  the  Legislature. 

The  modem  tendency  of  the  courts  is  not  to  regard  the  doc- 
trine of  ejusdem  generis  as  important,  but  in  all  cases  to  look 
for  indications  elsewhere  in  the  document  of  an  intention  to 
use  general  words  in  the  restricted  sense,  if  the  doctrine  is  to  be 
applied.  In  the  absence  any  such  indication,  the  doctrine  is  not 
treated  as  a  mere  rule  of  thumb,  though  no  doubt  it  was  so 
treated  formerly.  It  was  said  by  Lord  Loreburn,  when  Lord 
Chancellor,  that  ''it  is  impossible  to  lay  down  any  exhaustive 
rules  for  the  application  of  the  doctrine  of  ejusdem  generis/*  but 
"there  may  be  great  danger  in  loosely  applying  it":  (Larsen  v. 
Sylvester,  99  L.  T.  Rep.  94;  (1908)  A.  C.  295).  In  this  case  it 
was  held  by  the  House  of  Lords  that  the  insertion  of  the  words 
"of  what  kind  soever"  in  a  charter-party  was  intended  to,  and  did^ 
exclude  the  doctrine  of  ejusdem  generis.  Anderson  v.  Anderson, 
in  the  Court  of  Appeal  (72  L.  T.  Rep.  313;  (1895)  1  Q.  B.  749), 
illustrates  the  modem  tendency  referred  to  in  relation  to  a 
voluntary  deed  of  settlement.  The  deed  contained  a  gift  of  ft 
house  with  its'  "furniture,  plate,"  etc.,  and  "other  goods,  chattels^ 
and  effects"  on  the  premises.    The  words  last  quoted  were  held 
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to  indnde  horses  and  carriageSy  and  the  ejusdem  generis  doc- 
trine was  held  not  to  apply.  Lord  Esher,  M.R.  said:  "The 
doctrine  of  ejusdem  generis  is  not  one  to  be  at  all  extended." 
Lord  Justice  Lopes  thought  the  doctrine  ''a  good  servant,  but  a 
bad  master."  The  effect  of  not  applying  the  doctrine  in  this 
ease  was  to  uphold  the  gift  of  everything  in  the  house  to  the 
donee.  In  a  later  case  where  the  doctrine  was  applied,  the  effect 
of  its  application  was  to  prevent  the  forfeiture  by  a  tenant  of 
machinery  placed  on  demised  premises  (Lamboume  v,  McLennan, 
88  L.  T.  Rep.  748 j  (1903)  2  Ch.  268).  Here  the  Court  of 
Appeal  held  that  the  general  words  in  a  covenant  to  deliver 
up  at  the  end  of  the  term  everything  on  the  premises  should 
be  applied  only  to  articles  possessing  the  characteristic  of  irre- 
movability, and  they  also  thought  the  covenant  should  be  con- 
strued in  this  way  apart  from  the  doctrine  of  ejusdem  generis. 

It  is  sometimes  said  that  such  and  such  a  case  is  an  ''excep- 
tion" to  the  ejusdem  generis  rule.  This  seems  an  incorrect  way 
of  looking  at  the  matter,  and  in  such  cases  it  should  rather  be 
said  that  on  the  construction  of  the  document  the  generality  of 
the  words  in  question  could  not  be  restricted.  Ivison  v.  Gassiot 
(1853,  3  D.  M.  &  G.  958)  is  an  illustration  of  this.  A  debtor 
assigned  all  his  stock-in-trade,  etc.,  and  ''effects  whatsoever  and 
wheresoever"  to  his  creditors,  "except  the  wearing  apparel"  of 
the  assignor.  The  question  was  whether  his  contingent  interest 
in  the  residue  of  a  testator's  estate  passed  by  the  deed.  It  was 
held  that  it  did  pass.  Lord  Justice  Knight  Bruce  said,  referring 
to  the  absence  of  any  "restrictive  context":  "I  have  looked  in 
vain  for  such  a  context,  and,  not  finding  it,  I  must  hold  that 
the  words  ought  to  be  understood  ...  as  including  this 
property."  Lord  Justice  Turner  said  the  effect  of  the  exception 
of  the  wearing  apparel  was  "that  all  the  assignor's  property,  with 
that  exception,  was  intended  to  pass."  The  mention  of  the 
exception,  in  fact,  strengthened  the  literal  meaning  of  the  general 
words,  according  to  the  maxim  Exceptio  firmat  regulam  in 
casibtis  non  exceptis — or  The  exception  proves  the  rule. 

The  application  of  the  doctrine  of  ejusdem  generis  to  the  con- 
struction of  statutes  has  been  raised  in  the  courts  quite  recently 
with  r^ard  to  more  than  one  statute — ^the  Increase  of  Rent  and 
Mortgage  Interest  (War  Restrictions)  Act  1915  and  the  Customs 
Consolidation  Act  1876.  Neither  of  these  is  a  penal  Act,  but 
both  may  be  classed  as  remedial,  and  it  seems  possible  that,  in 
regard  to  the  restriction  of  general  words  under  the  doctrine  of 
ejusdem  generis,  there  may  be  a  distinction  between  remedial  and 
penal  Acts*.  In  the  case  of  a  remedial  Act  the  natural  tendency 
of  the  judiciary  is  to  make  the  scope  of  the  statute  as  wide  as 
reasonably  may  be,  and  so  give  an  extensive  meaning  to  general 
words.  The  natural  tendency  in  the  case  of  a  penal  Act  is  just 
the  contrary — ^to  restrict  the  scope  of  the  statute  and  give  a 
narrow  meaning  to  general  words,  so  that  punishment  may  not  be 
inflicted  unless  the  Act  alleged  to  be  penal  is  in  the  plainest 
terms  declared  by  the  Legislature  to  be  so. 

A  good  example  of  a  penal  statute=::^uteide  ordinary  criminal 
statutes — ^is  the  Sunday  Observance  Act  1677.  The  persons  to 
whom  sect.  1  applies  are  'tradesman,  artificer,  workman,  labourer, 
or  other  person  whatsoever."  A  barber  has  been  held  not  to 
be  an  "other  person"  ejusdem  generis  with  "tradesman,"  etc., 
and  so  not  within  the  scope  of  the  section  (Palmer  v.  Snow,  82 
L.  T.  Rep.  199;  (1900)  1  Q.  B.  725).  The  Customs  Consolida- 
tion Act  1876  affords,  in  sect.  43,  an  illustration  of  a  non-penal 
enactment  as  to  which  it  is  not  yet  settled  whether  the  ejusdem 
generis  doctrine  applies  or  not.  The  section  runs:  "The  im- 
portation of  arms,  ammunition,  gunpowder,  or  any  other  goods 
may  be  prohibited  by  proclamation  or  Order  in  Council."  The 
King's  Bench  Division  in  Ireland  thought  the  doctrine  did  not 
apply,  and  that  the  enactment  covered  goods  of  other  kinds 


besides  arms,  though  this  was  not  the  actual  point  raised  for 
decision:  (Hunter  v.  Coleman,  1914,  2  I.  R.  372).  Mr.  Justice 
Sankey  has  recently  decided  that  the  section  does  not  apply  to 
goods  other  than  arms  and  things  ejusdem  generis  with  arms, 
etc.  (Attorney-General  v.  Brown,  post,  p.  24),  so  that  the  Eng- 
lish and  Irish  courts  are  at  variance  on  this  point.  But  Mr. 
Justice  Sankey's  decision  is  under  appeal,  and  no  more  can 
now  be  said  about  it.  Whatever  the  meaning  of  sect.  43  may 
eventually  be  held  to  be,  it  is  quite  certain  that  the  ejusdem 
generis  doctrine  will  play  very  little  part  in  arriving  at  that 
meaning,  and  that  there  will  be  no  question  of  the  bald  con- 
struction of  the  words  of  the  section  apart  from  a  voluminous 
context  and  lengthy  history. 

The  Increase  of  Rent  and  Mortgage  Interest  (War  Restrictions) 
Act  1915  has  been  mentioned  as  illustrating  the  ejusdem  generis 
doctrine.  The  question  arose  under  sect.  1  (3),  by  which  an 
order  for  recovery  of  possession  of  houses  of  a  certain  class  can- 
not be  made  except  on  certain  specified  grounds,  "or  on  some 
other  ground  which  may  be  deemed  satisfactory  by  the  court," 
and  in  Stovin  v.  Fairbrass  (121  K  T.  Rep.  172;  (1919)  W.  N. 
216)  the  Court  of  Appeal  was  divided  as  to  the  proper  con- 
struction of  the  general  words  "on  some  other  ground,"  etc.  Lords 
Justices  Bankes  and  Atkin  held  that  the  general  words  must  be 
taken  to  be  limited  by  the  preceding  enumeration  of  specified 
grounds  on  which  an  order  might  be  made,  so  that  a  correspond- 
ing limit  was  thus  placed  on  the  discretion  of  the  court.  Lord 
Justice  Scrutton  dissented  and  thought  the  general  words  should 
be  construed  without  being  limited  by  reference  to  the  preced- 
ing words,  and  that  no  limit  was  placed  on  the  discretion  of 
the  court.  This  is  in  effect  saying  that  the  majority  thought 
the  ejusdem  generis  rule  did  apply,  and  that  the  dissentient 
judge  thought  it  did  not.  But  the  expression  ejusdem  generis 
does  not  occur  in  the  reported  judgments,  and  all  express  men- 
tion of  the  doctrine  seems  to  have  been  carefully  avoided.  Lord 
Justice  Bankes  said  there  was  "an  insuperable  difficulty  in  de- 
fining the  limitation  to  be  placed  on  these  general  words,"  thus 
almost  echoing  in  substance  the  observation  of  Lord  Lorebum 
in  Larsen  v.  Sylvester  (sup.)  as  to  the  impossibility  of  laying 
down  exhaustive  rules  for  the  application  of  the  ejusdem  generis 
doctrine. 

The  Increase  of  Rent,  etc.,  Act  1915  has  now  been  amended  by 
the  Increase  of  Rent,  etc.  (Amendment),  Act  1919  (assented  to 
on  the  23rd  Dec.  last),  and  sect.  1  (3)  is  replaced  by  other 
provisions  leaving  no  discretion  to  the  court  on  "other  grounds," 
but  this  does  not,  of  course,  affect  the  value  of  the  judgments  in 
Stovin  V.  Fairbrass  for  the  present  purpose.  These  judgments 
justify  the  statement  that  the  ejusdem  generis  doctrine  as  an 
actual  rule  of  construction  is  of  much  diminished  importance  at 
the  present  day.  It  might,  in  fact,  well  be  allowed  to  fall  into 
disuse  as  a  separate  rule,  being  merely  an  illustration  of  the 
maxims  Yerha  generalia  restringuniur,  etc.,  and  Noscitur  a  sociis, 
already  quoted.  As  Stovin  v,  Fairbrass  shows,  the  doctrine  itself 
is  not  abrogated  and  can  be  applied  without  being  referred  to 
as  a  substantive  rule.  In  Larsen  v.  Sylvester  (sup.)  Lord 
Robertson  observes  that  "both  in  law  and  also  as  matter  of 
literary  criticism  it  is  perfectly  sound." — Law  Times, 


"It  is  always  necessary  to  strengthen  opinion  not  with  authority 
alone,  but  with  the  two  great  guides,  authority  and  reason.  If 
precedents  alone  are  followed  slavishly  and  without  discrimina- 
tion, our  law  would  soon  degenerate  into  a  dead  science,  instead 
of  being  as  it  is  a  vital  principle  governing  the  affairs  of  men 
in  their  dealings  with  one  another." — ^Per  Benedict,  J.,  in  Sultan 
v.  Star  Co.,  106  Misc.  55. 
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Ignorance  op  Rights  as  Affecting  Ratification  after 
Majority  of  Contract  Made  During  Infancy. — In  Rubin  v, 
Strandberg,  288  111.  64,  122  N.  E.  808,  reported  and  annotated 
in  5  A.  L.  R.  133,  it  was  held  that  ignorance  of  his  legal  right 
to  disaffirm  at  the  time  a  minor  who  has  attained  full  age  makes 
a  payment  on  a  contract  made  during  minority  does  not  prevent 
the  payment  from  being  a  ratification  of  the  contract.  The 
court  said:  "There  was  a  failure  of  the  proof  to  sustain  the 
allegations  of  the  answer  and  cross  bill  of  defendant  that  h^ 
was  induced  to  enter  into  the  contract  by  fraud  and  misrepre- 
sentation, and  his  right  to  disaffirm  the  contract  rested  alone 
upon  whether  he  had  ratified  it  after  becoming  of  age.  A  minor 
may  disaffirm  a  contract  made  by  him  during  minority,  within 
a  reasonable  time  after  attaining  his  majority,  and  he  may  by 
acts  recognizing  the  contract  after  becoming  of  age  ratify  it. 
There  can  be  no  doubt  that  the  acts  of  the  defendant  after 
attaining  his  majority,  in  making  the  monthly  payments  and 
causing  the  contract  to  be  recorded,  were  a  ratification  of  the 
contract,  unless  the  law  is,  as  contended  by  defendant,  that  it 
was  essential,  in  order  to  constitute  said  acts  a  ratification,  that 
he  knew  at  the  time  he  performed  the  acts  that  the  law  author- 
ized him  to  disaffirm  the  contract.  ...  In  our  opinion  defendant's 
acts  after  becoming  of  age  must  be  regarded  as  done  in  the 
light  of  knowledge  of  his  legal  right  to  disaffirm;  that  he  was 
presumed  to  know  the  Taw,  and  cannot  be  heard  to  say  that  he 
was  ignorant  of  his  legal  right  in  that  respect  and  performed  the 
alleged  acts  of  ratification  in  ignorance  of  that  right.  Upon 
this  particular  question  the  authorities  are  not  altogether  in 
accord,  but  in  our  opinion  the  more  logical  reasoning  sustains 
that  proposition.  Wharton  on  Contracts  (volume  1,  $57),  in 
discussing  the  question,  says:  'Hence  the  better  opinion  is 
that  a  ratification  made  by  a  person  of  sound  mind  on  arriving 
at  his  majority  will  be  held  valid,  if  untainted  with  fraud  or 
undue  influence,  though  the  party  making  it  was  not  at  the  time 
aware  that  it  bound  him  in  law.' " 

Right  of  Officer  to  Search  Dwelling  House  for  Person 
Charged  with  Crime.— In  Monette  v,  Toney,  119  Miss.  846,  81 
So.  593,  it  was  held  that  in  order  to  make  the  arrest  of  a  person 
charged  with  crime,  a  police  officer  has  the  authority  to  enter 
and  search  any  dwelling  house  when  he  acts  on  probable  cause 
and  reasonable  belief  that  the  person  whom  he  seeks  is  then  in 
such  dwelling  house.  Said  the  court:  "We  fully  appreciate 
the  inhibition  of  the  Constitution  with  reference  to  unreasonable 
search  and  seizure  and  fully  realize  that  the  protection  afforded 
by  the  Constitution  is  to  be  respected  and  held  sacred  in  all 
proper  cases;  but  we  do  not  think  the  constitutional  prohibition 
can  be  successfully  invoked  in  the  case  before  us.  The  right 
to  make  arrests  ait  any  time  or  place  exists  by  statute  in  this 
state.  In  order  to  make  the  arrest  of  a  person  charged  with 
crime,  an  officer  has  authority  to  enter  and  search  any  dwelling 
house,  when  he  acts  upon  probable  cause  and  reasonable  belief 
that  the  party  whom  he  seeks  to  arrest  is  then  in  such  dwelling 
house.  Such  officer,  in  seeking  to  arrest  one  charged  with  crime, 
whose  arrest  he  is  legally  authorized  to  make,  may  enter  and 
search  the  dwelling  house  of  the  accused,  or  the  dwelling  house 
of  any  other  person,  when  acting  in  good  faith  upon  reasonable 
belief  that  the  accused  is  in  the  house,  and  this  is  true  whether 
the  owner  or  possessor  dwelling  in  the  house  consents  or  not; 
and  when  search  by  an  officer  is  made  in  a  reasonably  necessary 
manner  under  these  circumstances  for  the  purpose  only  of  ap- 


prehending the  person  whose  arrest  he  seeks,  the  officer  violates 
no  right  or  law  and  is  not  liable  for  damages,  and  is  not  re- 
quired to  have  a  search  warrant  under  our  statute.  The  con- 
stitutional provision  against  unreasonable  seizure  and  search 
never  intended  that  the  execution  of  criminal  process  in  the 
apprehension  of  persons  convicted  or  charged  with  crime  should 
be  thereby  delayed  or  hindered.  Such  reasonable  search  in  the 
due  enforcement  of  the  criminal  laws  of  the  land  is  not  an 
invasion  of  the  personal  security  of  the  citizen.  Petty  officers 
who  commit  acts  in  excess  of  their  lawful  authority  are  amenable 
to  the  law  in  such  cases,  but  the  arrest  of  harbored  criminals 
is  not  to  be  hindered  under  the  claim  of  personal  security  against 
unreasonable  search." 

Steam  Whistle  as  Nuisiancb. — The  use  of  a  steam  whistle 
by  a  manufacturing  establishment  is  not,  it  seems,  a  nuisance 
per  se,  but  one  causing  a  horse  to  run  away  by  the  n^ligent 
use  of  a  steam  whistle  is  answerable  for  the  resulting  injuries. 
It  was  so  held  in  Daugherty  v.  Southern  Cotton  Oil  Co.,  (Ark.) 
211  S.  W.  179,  reported  and  annotated  in  4  A.  L.  R.  1341, 
wherein  the  court  said:  'The  use  of  a  steam  whistle  in  a  manu- 
facturing establishment  or  gin  is  not  a  nuisance  per  se,  but  it 
may  be  used  so  as  to  become  such.  1  Thomp.  N^.  f  1261. 
In  the  application  of  this  principle  it  has  been  frequently  held 
that,  although  it  is  lawful  for  a  manufacturing  establishment 
to  maintain  a  steam  whistle,  that  whistle  must  be  used  with 
ordinary  care  and  due  regard  for  the  rights  of  others,  and  if, 
by  the  negligent  use  thereof,  horses  are  frightened  and  caused 
to  run  away  and  inflict  injury,  the  owner  of  the  establishment 
is  liable  for  the  resultant  damages.  On  the  other  hand,  it  may 
be  said  that  the  traveling  public  is  entitled  to  make  free  use 
of  the  streets  of  the  city,  and  that  an  adjoining  property  owner 
has  no  right  to  so  use  his  property  as  unreasonably  to  interfere 
with  the  public  enjoyment  of  this  right;  still  the  doctrine  is  set- 
tled that  it  is  not  negligence  per  se  to  own  and  operate,  near 
a  public  highway  or  street,  a  gin  or  other  industrial  plant  in 
the  necessary  and  reasonable  operation  of  which  loud  noises  are 
produced.  Under  modern  conditions,  the  operation  of  gins  near 
a  public  highway  or  street  not  only  subserves  the  convenience  of 
the  public,  but  is  a  matter  of  necessity.  The  use  of  the  steam 
whistle  in  giving  signals,  and  for  other  necessary  purposes  in 
connection  with  operation  of  the  plant,  becomes  wrongful  only 
when  its  use  is  attended  with  negligence.  It  is  true  that  the 
horse  became  frightened  at  the  sound  of  the  steam  whistle  and 
ran  away,  throwing  the  occupants  of  the  buggy  with  great  vio- 
lence on  a  concrete  sidewalk,  and  that  he  was  a  gentle  and 
well-broken  horse;  but  it  will  not  do  to  say  that,  under  these 
circumstances,  appellee  was  guilty  of  negligence.  If  we  should 
hold  that,  because  it  was  possible  that  a  gentle  and  w^U-broken 
horse  should  become  frightened  at  the  noise  of  a  steam  whistle 
of  the  kind  ordinarily  in  use  when  used  in  an  ordinary  manner, 
the  effect  of  such  holding  would  tend  to  prevent  gins,  and  other 
plants  using  steam,  from  establishing  and  operating  their  plants 
in  such  places,  and  thereby  greatly  retard  the  progress  and  de- 
velopment of  the  country.  In  the  present  case,  so  far  as  the 
record  discloses,  the  whistle  was  blown  in  the  ordinary  way  far 
a  useful  purpose  in  the  conduct  of  appellee's  business.  Under 
the  facts  disclosed  in  the  record,  the  blowing  of  the  whistle  was 
one  of  the  usual  noises  which  attend  the  operation  of  a  gin  and 
to  which  persons  traveling  public  highways  and  streets  must 
submit." 

Liability  op  Seller  op  Canned  Goods  for  Injury  to  Co2f- 
suMER  Caused  by  Foreign  Substance  Therein. — In  Ward  v. 
Great  Atlantic  and  Pacific  Tea  Co.,  231  Mass.  90,  120  N.  E. 
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225,  reported  and  annotated  in  5  A.  L.  R.  242,  it  was  held  that 
u  retail  gi*ocer  was  liable  in  damages  to  a  purchaser  of  a  can 
of  beans  who  was  injured  while  eating  of  the  beans  by  a  pebble 
found  therein.  The  court  said:  "The  transaction  between  the 
plaintiff  and  the  defendant  as  to  Xhe  can  of  beans  necessarily 
involved  a  purchase  of  food  to  be  eaten.  That  need  not  be 
stated  in  precise  words.  It  was  an  underlying  and  essential 
condition  of  the  contract,  implied  without  expression.  It  arose 
from  the  nature  of  the  goods,  the  size  of  the  purchase,  and  the 
terms  of  the  label.  It  is  provided  by  the  Sales  Act  (Stat.  1908, 
chap.  237),  4  15  (1):  'Where  the  buyer,  expressly  or  by  im- 
plication, makes  known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  and  it  appears  that  the  buyer 
relies  on  the  seller's  skill  and  judgment,  whether  he  be  the 
grower  or  manufacturer  or  not,  there  is  an  implied  warranty 
that  the  goods  shall  be  reasonably  fit  for  such  purpose.'  That 
provision  governs  the  relations  of  the  parties  in  the  case  at 
bar.  ...  It  is  not  expressly  stated  in  the  agreed  facts  that  the 
defendant  selected  the  can  for  delivery  to  the  plaintiff,  or  that 
the  latter  relied  upon  the  skill  and  judgment  of  the  defendant 
in  selecting  the  can  for  delivery.  But  that  he  did  so  rely  seems 
an  almost  irresistible  inference  from  the  facts  stated.  The  cans 
in  the  defendant's  stock  were  all  alike  in  label,  and  in  general 
appearance.  The  cans  were  sealed.  Their  contents  could  not, 
in  the  nature  of  things,  be  open  to  inspection  before  the  sale. 
There  could  be  no  intelligent  selection,  based  upon  any  ob- 
servation by  the  purchaser.  There  is  no  room  for  the  exercise 
of  individual  sagacity  in  picking  out  a  particular  can.  The 
customer  at  a  retail  store  is  ordinarily  bound  to  rely  upon  the 
skill  and  experience  of  the  seller  in  determining  the  kind  of 
canned  goods  which  he  will  purchase,  unless  he  demands  goods 
of  a  definite  brand  or  tradename.  The  situation  is  quite  different 
from  the  choice  of  a  fowl  or  a  piece  of  meat  from  a  larger 
stock,  all  open  to  inspection,  where  there  is  opportunity  for  the 
exercise  of  an  independent  judgment  by  both  the  buyer  and  the 
seller,  and  where,  therefore,  the  fact  as  to  the  one  who  makes  the 
selection  is  of  significance.  The  case  at  bar  must  be  treated 
on  the  footing,  as  matter  of  necessary  inference  arising  from 
the  relation  of  the  parties,  so  far  as  that  is  material  in  view 
of  the  other  facts,  that  the  plaintiff  relied  upon  the  knowledge 
and  trade  wisdom  of  the  defendant  in  purchasing  the  can  of 
beans.  In  the  absence  of  an  express  statement  to  the  contrary, 
this  must  be  regarded  as  a  necessary  inference  from  the  relation 
of  parties.  There  appears  to  us  to  be  no  sound  reason  for 
ingrafting  an  exception  on  the  general  rule,  because  the  subject 
of  the  sale  is  canned  goods,  not  open  to  the  immediate  inspec- 
tion of  the  dealer,  who  is  not  the  manufacturer,  any  more  than 
of  the  buyer.  It  doubtless  still  remains  true  that  the  dealer  is 
in  a  better  position  to  know  and  ascertain  the  reliability  and 
responsibility  of  the  manufacturer  than  is  the  retail  purchaser." 

Forfeiture  of  Automobile  Used  by  Employee  Without 
Authority  to  TRANgpoRT  LrguoB  in  Violation  of  Law. — In 
United  States  v.  Mincey,  254  Fed.  287,  reported  and  annotated 
in  5  A.  L.  R.  211,  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  held  that  where  an  automobile  was  in- 
trusted to  an  employee  to  be  used  in  transacting  business  for 
his  employer  and  was  used  without  the  knowledge  or  consent 
of  the  employer  to  transport  and  conceal  intoxicating  liquor  on 
which  the  federal  tax  had  not  been  paid,  it  was  subject  to 
forfeiture  under  the  federal  statute  (U.  S.  Rev.  Stat.  {3450; 
4  Fed.  Stat.  Ann.  [2d  ed.]  311)  providing  as  follows:  ''When- 
ever any  goods  or  commodities  for  or  in  respect  whereof  any 
tax  is  or  shall  be  imposed,  or  any  materials,  utensils,  or  vessels, 
proper  or  intended  to  be  made  use  of  for  or  in  the  making  of 


such  goods  or  commodities  are  removed,  or  are  deposited  or 
concealed  in  any  place,  with  intent  to  defraud  the  United  States 
of  such  tax,  or  any  part  thereof,  all  such  goods  and  commodi- 
ties, and  all  such  materials,  utensils,  and  vessels,  respectively, 
shall  be  forfeited;  and  in  every  such  case  all  the  casks,  vessels, 
cases,  or  other  packages  whatsoever,  .  .  .  respectively,  and  every 
vessel,  boat,  cart,  carriage,  or  other  conveyance  whatsoever,  and 
all  horses  or  other  animals,  and  all  things  used  in  the  removal 
or  for  the  deposit  or  concealment  thereof,  respectively,  shall  be 
forfeited."  The  court  said:  "Nothing  in  the  terms  of  this 
statute  indicates  an  intention  to  make  the  right  to  a  forfeiture 
dependent  upon  the  property  being  owned  by  the  person  guilty 
of  a  specified  unlawful  use  of  it,  or  upon  the  fact  that  the 
owner  of  the  property  shared  in  the  guilt  of  the  unlawful  user 
of  it.  It  has  been  authoritatively  decided  that,  under  similar 
statutes,  property  may  be  forfeited  for  misconduct  not  parti- 
cipated in  by  the  owner  of  it.  Dobbins's  Distillery  v.  United 
States,  96  U.  S.  395,  24  K  ed.  637;  United  States  v.  Stowell, 
133  U.  S.  1,  33  L.  ed.  556,  10  Sup.  Ct.  Rep.  244.  In  each  of 
the  cases  cited  the  court  sustained  a  judgment  forfeiting 
property  for  an  unlawful  use  of  it  by  a  party  other  than  the 
owner,  to  whom  the  owner  had  intrusted  possession  of  it  for 
an  entirely  lawful  purpose.  It  is  not  a  novelty  to  subject 
property  used  for  an  unlawful  purpose  to  forfeiture,  though 
the  owner  of  it  was  not  a  participant  in  the  wrongful  conduct, 
and  no  criminality  is  imputed  to  him.  In  the  opinion  rendered 
in  the  first-cited  case,  it  was  said:  'Cases  often  arise  where  the 
property  of  the  owner  is  forfeited  on  account  of  the  fraud, 
neglect,  or  misconduct  of  those  intrusted  with  its  possession, 
care,  and  custody,  even  when  the  owner  is  otherwise  without 
fault.'  We  understand  it  to  be  settled  that,  under  statutes  like 
the  one  in  question,  property  is  subject  to  forfeiture,  though 
the  owner  did  not  share  in  the  guilt  of  the  user  of  it,  to  whom 
the  owner  had  intrusted  possession  and  control.  The  Frolic, 
(D.  C.)  148  Fed.  921;  United  States  v.  1  Black  Horse,  (D.  C.) 
129  Fed.  167;  United  States  v.  220  Patented  Machines,  (D.  C.) 
99  Fed.  559.  Whether  the  automobile  would  have  been  subject 
to  forfeiture  if  the  person  who  made  use  of  it  for  the  purpose 
of  committing  a  fraud  on  the  public  revenue  had  acquired  pos- 
session of  it  without  the  knowledge  or  consent  of  the  owner  is 
a  question  not  presented  by  the  facts  of  the  case.  On  the 
facts  disclosed,  the  nonparticipation  of  the  owner  in  the  un- 
lawful use  of  his  property  was  not  a  bar  to  forfeiture  sought." 

Construction  op  Condition  in  Life  Insurance  Policy  Re- 
lating to  Military  Service. — ^In  Kelly  v.  Fidelity  Mutual  Life 
Ins.  Co.  (Wis.)  172  N.  W.  152,  reported  and  annotated  in  4 
A.  L.  R.  845,  the  question  involved  was  the  construction  of  the 
following  condition  in  a  life  insurance  policy:  "If  the  insured 
shall,  within  two  years  from  date  of  this  policy,  engage  in  any 
military  or  n,aval  service,  or  in  any  work  as  a  civilian  in  any 
capacity  whatsoever  in  connection  with  actual  warfare,  and  shall 
die  within  two  years  of  the  date  of  this  policy  as  a  result,  directly 
or  indirectly,  of  engaging  in  such  service  or  work,  the  liability 
of  the  company  under  this  policy  shall  be  limited  to  the  return 
of  the  premiums  paid,  without  interest."  It  appeared  that  the 
insured  enlisted  in  the  military  forces  of  the  United  States  and 
was  transferred  to  France.  While  stationed  at  a  point  more 
than  100  miles  from  the  zone  of  actual  warfare  and  a  like  dis- 
tance from  any  territory  occupied  or  invaded  by  the  enemy,  and 
while,  as  a  part  of  his  military  duties,  being  engaged  in  super- 
vising the  ^construction  and  operation  of  sawmills,  he  was  acci- 
dentally killed  while  riding  a  motorcycle.  Holding  that  the 
liability  of  the  insurer  was  not  limited  to  the  return  of  the  pre- 
miums paid  on  the  policy,  the  court  said:  "It  is  dear  that  the 
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insurer  did  not  intend  by  the  language  used  to  except  from  the 
policy  death  of  the  insured  while  in  the  military  or  naval  ser- 
vice. The  language  used  is  not  apt  to  express  such  an  intention. 
The  policy  does  not  say  that  recovery  shall  be  limited  to  the 
return  of  premiums  paid  if  death  shall  occur  while  the  insured 
is  engaged  in  the  service  or  work  described,  but  the  limitation 
applies  only  to  death  which  occurs  'as  a  result,  directly  or  in- 
directly, of  engaging  in  such  service.'  While  it  is  true  that  at 
the  time  the  policy  was  written  this  country  was  not  engaged  in 
war,  neverthdess  the  World  War  was  then  being  carried  on,  and 
no  doubt  the  clause  was  inserted  by  reason  of  the  fact  that  per- 
sons insured  might  thereafter  become  engaged  in  military  service. 
The  limitation  applies  not  only  to  the  military  or  naval  service 
of  the  United  States,  but  to  that  of  any  country.  We  think  it 
is  dear  that  the  language  was  used  for  the  purpose  of  limiting 
the  liability  to  the  return  of  the  premium  in  cases  where  death 
resulted,  directly  or  indirectly,  from  some  cause  peculiar  to  the 
military  service,  and  one  not  common  to  military  service  and 
civilian  life.  The  deceased  came  to  his  death  by  reason  of  an 
accident  while  riding  a  motorcycle,  under  circumstances  which 
were  not  in  any  way  peculiar  to  the  military  service.  Civilians 
are  killed  almost  daily  under  similar  circumstances.  The  hazards 
attendant  upon  riding  a  motorcycle  under  the  facts  set  out  in  this 
case  were  no  greater  because  the  insured  was  engaged  in  the 
military  service  of  the  United  States  than  if  he  were  performing 
a  like  act  as  a  dvilian  and  apart  from  the  military  service.  In 
other  words,  his  death  resulted  from  circumstances  which  are 
common  to  military  and  dvil  life.  If  this  is  not  the  meaning  of 
the  clause,  it  is  difficult,  if  not  practically  impossible,  to  ascribe 
any  meaning  to  it,  unless  it  be  hdd  that  the  fact  that  the  de- 
ceased engaged  in  the  military  service  operated  as  a  limitation 
upon  the  liability  of  the  insurer.  Such  a  construction  cannot 
be  placed  upon  the  clause  for  the  reasons  stated.'' 

Validity  op  Statute  Prohibiting  Tbaching  in  Foreign 
Language. — ^In  Nebraska  District,  etc.,  «.  McKdvie,  175  N.  W. 
531,  the  Nebraska  Supreme  Court  upheld  as  against  all  consti- 
tutional objections  the  Nebraska  statute  enacted  in  1919  and 
providing  as  follows:  "No  person,  individually  or  as  a  teacher, 
shall,  in  any  private,  denominational,  parochial  or  public  school, 
teach  any  subject  to  any  person  in  any  language  other  than  the 
English  language.  .  .  .  Languages,  other  than  the  English  lan- 
guage, may  be  taught  as  languages  only  after  a  pupil  shall  have 
attained  and  successfully  passed  the  eighth  grade  as  evidenced 
by  a  certificate  of  graduation  issued  by  the  county  superintend- 
ent of  the  county  in  which  the  child  resides."  In  the  course 
of  an  interesting  opinion,  the  court  said :  'Trevious  to  1919  there 
was  no  provision  in  the  statute  expressly  specifying  the  branches 
of  study  to  be  taught  in  the  common  schools.  The  operation 
of  the  selective  draft  law  (Act  May  18,  1917,  c.  15,  40  Stat. 
76;  9  Fed.  Stat.  Ann.  [2d.  ed.]  1136)  disclosed  a  condition 
in  the  body  politic  which  theretofore  had  been  appreciated  to 
some  extent,  but  the  evil  consequences  of  which  had  not  been 
fully  comprehended.  It  is  a  matter  of  general  public  informa- 
tion, of  which  the  court  is  entitled  to  take  judicial  knowledge, 
that  it  was  disclosed  that  thousands  of  men  bom  in  this  country 
of  foreign  language  speaking  parents  and  educated  in  schools 
taught  in  a  fordgn  language  were  unable  to  read,  write,  or 
speak  the  language  of  their  country,  or  understand  words  of 
command  given  in  English.  It  is  also  demonstrated  that  there 
were  local  fod  of  alien  enemy  sentiment,  and  that,  where  such 
instances  occurred,  the  education  given  by  private  or  parochial 
schools  in  that  community  was  usually  found  to  be  that  which 
had  been  given  mainly  in  a  foreign  language.  The  purpose  of 
the  new  legislation  was  to  remedy  this  very  apparent  need,  and 


by  amendment  to  the  school  laws  make  it  compulsory  that  eveiy 
child  in  the  state  should  recdve  its  fundamental  and  prinmry 
education  in  the  English  language.  In  other  states  the  same 
conditions  existed,  and  steps  have  been  taken  to  correct  the  evlL 
In  1919  the  Legislatures  of  Iowa,  Kansas,  Maine,  Arfransafl, 
Indiana,  Washington,  Wisconsin,  and  New  Hampshire  passed 
measures  more  or  less  drastic  with  regard  to  compulsory  edu- 
cation in  English,  and  the  prohibition  of  the  use  of  fordgn  lan- 
guage in  dementary  schools.  ...  It  is  dear  that  the  purpose 
of  the  Legislature  was  to  abolish  the  teaching  of  foreign  lan- 
guages in  dementary  schools,  when  such  schools  are  used  for 
imparting  the  instruction  required  in  the  public  schools,  or  udng 
such  languages  as  the  medium  of  instruction;  to  provide  that 
the  standard  of  education  prescribed  for  the  elementary  public 
schools  should  apply  to  all  other  schools;  that  the  ordinary  time 
and  attention  devoted  to  such  instruction  should  not  be  diverted 
to  other  subjects,  except  as  specified  in  the  act;  and  that  the 
same  character  of  education  should  be  had  by  all  children, 
whether  of  fordgn  bom  parents  or  of  native  citizens.  The  ulti- 
mate object  and  end  of  the  state  in  thus  assuming  control  of 
the  education  of  its  pupils  is  the  upbuilding  of  an  intelligent 
American  dtizenship,  familiar  with  the  prindples  and  ideals 
upon  which  this  government  was  founded,  to  imbue  the  alien 
child  with  the  tradition  of  our  past,  to  give  him  the  knowledge 
of  the  lives  of  Washington,  Franklin,  Adams,  Lincoln,  and  other 
men  who  lived  in  accordance  with  such  ideals  and  to  teach  him 
love  for  his  country,  and  hatred  of  dictatorship,  whether  by 
autocrats,  by  the  proletariat,  or  by  any  man,  or  class  of  men. 
Philosophers  long  ago  pointed  out  that  the  safety  of  a  democ- 
racy, or  republic,  rests  upon  the  intelligence  and  virtue  of  its 
dtizens.  'The  safety  of  the  people  is  the  supreme  law.'  The 
concept  that  the  state  is  everything,  and  the  individual  merdy 
one  of  its  component  parts,  is  repugnant  to  the  ideals  of  de- 
mocracy, individual  independence,  and  liberty  expressed  in  the 
Declaration  of  Bights,  and  afterwards  established  and  carried 
out  in  the  American  Constitution.  The  state  should  control  the 
education  of  its  citizens  far  enough  to  see  that  it  is  given  in 
the  language  of  their  country,  and  to  insure  that  they  under- 
stand the  nature  of  the  government  under  which  they  live,  and 
are  competent  to  take  part  in  it.  Further  than  this,  education 
should  be  left  to  the  fullest  freedom  of  the  individuaL" 


The  Milwaukee  Bar  Association  was  addressed  by  General 
Samuel  T.  Ansell,  former  judge  advocate  general,  in  February. 

Wiscoi^siN  Lawyers  who  have  died  recently  include  James 
Cavanaugh,  for  forty  years  a  lawyer  in  Kenosha. 

Wisconsin  PRoaEcuriNG  Attorney  Joins  Law  Firm. — ^Boman 
A.  Heilman,  district  attorney  of  Dane  county,  Wisconsin,  has 
become  a  member  of  the  firm  of  Gilbert  &  Ela  of  Madison. 

Texas  Deaths. — Colonel  William  L.  Crawford  of  DaUas, 
Texas,  died  February  17.    He  was  bom  in  Estdl,  Kentucky. 

New  Assistant  Attorney  General  in  Arkansas. — J.  Burton 
Webster  has  succeeded  Robert  C.  Knox  as  assistant  attorney 
general  of  Arkansas. 

Demise  op  Well-Knovtn  San  Francisco  Lawyer. — Thomas 
M.  (yConnor,  a  brilliant  trial  lawyer  of  San  Francisco,  is  dead. 
He  was  forty  years  of  age. 
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The  Kansas  Cmr  Bab  Association  was  recently  addressed 
by  W.  L.  Huggins,  presiding  judge  of  the  newly  formed  Kansas 
Industrial  court. 

Deaths  in  AiiAbaha. — ^W.  C.  Jones  of  Camden,  Alabama,  is 
dead.  He  was  once  a  state  senator.  John  T.  Aahcroft  of 
Florence  is  also  dead. 

Missouri  Lawtsb  Changes  Residence. — ^Roy  D.  Williams  of 
Boonville,  Missouri,  chairman  of  the  State  Tat  Commission,  has 
entered  a  law  firm  in  Kansas  City. 

Death  of  Vermont  Lawtbr.— The  death  of  Hugh  Henry  of 
Chester  is  reported.  He  was  at  one  time  a  judge  of  probate 
for  the  district  of  Windsor. 

New  Women  Lawyers  in  Los  Angeles. — ^Eight  young  women 
of  Los  Angeles  have  been  added  to  the  roster  of  attorneys  of 
that  city  as  the  result  of  a  recent  bar  examination. 

Prominent  Kansas  Attorney  Dead. — Judge  Daniel  H. 
Brown  of  Council  Grove,  aged  71,  died  in  February.  He  was 
bom  in  Wayne  County,  Pennsylvania. 

The  Chicago  Bar  Association  was  recently  addressed  by 
Grovemor  Henry  J.  Allen  of  Kansas,  who  discussed  remedies  for 
industrial  troubles  and  unrest. 

Death  of  Georgia  Jurist  on  Federal  Bench. — United  States 
Judge  William  T.  Newman  of  the  Northern  district  of  Georgia 
is  dead  at  the  age  of  76.  He  served  on  the  federal  bench  for 
37  years. 

New  Pennsylvania  Judge. — Governor  Sproul  has  appointed 
William  E.  Hirt  of  Erie  to  be  a  judge  in  Erie  county  to  succeed 
the  late  Judge  E.  L.  Whittelsey. 

Well-Known  Nebraska  Attorney  Dead. — George  H.  Hunt 
of  Bridgeport,  Nebraska,  died  at  Long  Beach,  California,  re- 
cently. He  was  a  candidate  for  judge  of  the  supreme  court 
two  years  ago. 

Big  Horn  Basin  Bar  Association. — ^This  association,  made 
up  of  four  counties  of  Montana,  has  elected  Charles  H.  Harkins 
of  Worland  president. 

Massachusetts  Lawyer  Dead. — Charles  J.  Martell  of  Boston, 
one  of  the  board  of  governors  of  the  City  Club,  is  dead.  Another 
death  reported  is  that  of  Patrick  H.  Sheehan  of  Holyoke. 

Alabama  Judicial  Changes. — Judge  W.  P.  Stacy  of  Alabama 
has  resigned  as  judge  of  the  eighth  judicial  district,  and  Gov- 
ernor Beckett  has  appointed  in  his  stead  E.  H.  Cranmer  of 
Brunswick. 

Maine  Judicial  Appointment. — Governor  Milliken  of  Maine 
has  appointed  Ralph  W.  Crockett  of  Lewiston  judge  of  the 
Lewiston  Municipal  Court.  Judge  Crockett  is  a  former  county 
attorney  of  Androscoggin  county. 

Death  or  Maryland  Lawyer. — ^T.  A.  Poffenberger,  59  years 
old,  former  associate  justice  of  the  fourth  Judicial  Circuit,  and 
prominent  Hagerstown  lawyer,  is  dead.  Another  death  announced 
is  that  of  William  A.  Brashears  of  Cumberland,  former  judge 
of  the  Allegany  County  Orphans'  Court. 

New  District  Judge  in  Oklahoma. — The  recently  established 
district  court  in  Ottawa  county  will  have  as  its  first  judge  S.  C. 
Fullerton  who  received  the  appointment  from  (Governor  Robert- 
son.   He  will  serve  till  1923. 

Iowa  Death  List. — ^lowa  lawyers  who  have  died  recently  in- 
clude C.  C.  Hamilton  of  Eleota,  Judge  Nathaniel  French  of 
Davenport,  bom  in  Andover,  Massachusetts,  and  once  a  law 
partner  of  Robert  G.  Ingersoll  in  Peoria,  and  A.  B.  Halloday 
of  Des  Moines. 


Missouri  Lawyers  Who  Have  Died  Recently, — ^Dewitt 
Clinton  Allen  of  Liberty,  Missouri,  died  recently  at  the  age  of 
84;  Judge  Houston  W.  Johnson  of  Montgomery  City  is  another 
lawyer  who  has  recently  died.  Another  death  is  that  of  Thomas 
W.  Walker  of  St.  Joseph. 

Deaths  Among  Colorado  Lawyers. — ^Harold  D.  Thompson 
of  Denver,  Colorado,  died  recently.  He  was  bom  in  Iowa  and 
was  in  the  first  graduating  class  of  the  University  of  Colorado. 
Another  death  reported  is  that  of  Edwin  H.  Peevy  of  Denver, 
formerly  of  Portland,  Oregon. 

Labette  County,  Kansas,  Bar  Association. — The  members 
of  the  Labette  County,  Kansas,  Bar  Association  held  their  an- 
nual meeting  and  banquet  recently.  Justice  J.  S.  West  of  the 
Supreme  Court,  one  of  the  speakers,  had  the  toast  "The  Twen- 
tieth Century  Lawyer."  The  association  retained  its  present 
officers  for  ttie  coming  year,  the  president  being  Judge  Nelson 
Case. 

New  York  Deaths. — The  Supreme  Court  for  the  first  district 
of  New  York,  which  is  comprised  within  New  York  city,  has  lost 
two  justices  by  death,  namely.  Justices  Dugro  and  Philbin. 
Other  deaths  include  Floyd  J.  Adams,  Brooklyn;  George  A. 
Davis,  Lancaster;  James  M.  Seaman,  Freeport;  Andrew  E. 
Colvin,  Brooklyn,  and  Bollin  Tracy,  New  York  city. 

Deaths  Among  Pennsylvania  Lawyers  include  Alexander 
Farnham,  aged  86,  of  Wilkesbarre,  dean  of  the  Luzerne  County 
bar;  John  H.  Brown,  aged  72,  of  Johnstown;  Frank  P.  Brightly 
of  Philadelphia,  author  of  Brightly 's  Digest;  Charles  E.  Pan- 
coast  of  Philadelphia;  James  Scarlet  of  Danville;  George  M. 
Harton  of  Pittsburgh;  W.  J.  Wagenknight  of  Philadelphia,  and 
Benjamin  C.  Kready  of  Lancaster. 

Illinois  Lavtsters  Whose  Deaths  Have  Been  Announced. — 
Herman  Frank  of  Chicago  died  February.  14.  He  had  practiced 
law  in  that  city  for  twenty-five  years  and  specialized  in  bank- 
ruptcy. He  was  bom  in  New  York  and  was  graduated  from 
Columbia  Law  School.  Other  deaths  are  Frank  T.  Brown,  patent 
lawyer,  aged  35,  bom  in  Louisville,  Kentucky;  William  A.  Meese 
of  Moline;  E.  S.  Marsh,  Harrisburg;  Ambrose  Risdon,  Chicago, 
and  Charles  C.  Williams,  Chicago. 

Deaths  Among  Ohio  Lawyers. — Cecil  D.  Hine,  one  of  the 
most  prominent  lawyers  in  northern  Ohio,  died  late  in  February 
at  Pasadena,  California.  He  was  a  former  law  partner  of 
Justice  John  H.  Clarke  of  the  United  States  Supreme  Court. 
Other  deaths  include  Judge  William  D.  McKenny  of  Dayton; 
William  H.  Marshall  of  Dayton;  Frederick  W.  Huston  of  Cleve- 
land; Floyd  E.  Stine  of  Medina,  and  Alva  K.  Overturf  of 
Colpmbus. 

CnigAGO  Lawters  Express  Desire  for  Changes  i^  Judicial 
System. — Election  of  judges  and  simplification  of  the  present 
complicated  court  system  to  two  courts  of  limited  jurisdiction 
were  recommended  by  a  plurality  of  the  2000  lawyers  of  Cook 
county,  Illinois,  who  expressed  themselves  in  the  postcard  can- 
vass conducted  by  a  special  committee  of  Circuit  Court  judges. 
One  thousand  and  fifty-seven  attorneys  favored  election  of 
judges,  as  opposed  to  940  for  their  appointment,  and  1452  ad- 
vocated changing  the  present  court  system,  with  circuit,  supe- 
rior, county,  probate,  criminal  and  municipal  tribunals  largely 
exercising  confiicting  jurisdiction,  to  a  two-court  arrangement 
with  limited  jurisdiction. 

Women  Lawyers  Meet  in  Chicago. — ^A  distinguished  group 
of  women  lawyers  from  all  over  the  nation  assembled  at  Chicago 
in  February  for  a  conference  on  'Unification  of  Laws  Con- 
cerning  Women.''     The   sessicm   was   presided   over   by   Mrs. 
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Catharine  Waugh  McCuUock  at  the  Hotel  La  Salle.  Mrs. 
Charles  H.  Brooks,  of  Wichita,  national  chairman  of  the  League 
of  Women  Voters,  extended  greetings.  Among  the  speakers  were 
Miss  Josephine  Stevenson,  of  California,  whose  subject  was 
"Marriage  and  Divorce" ;  Miss  Mary  D.  Tyler,  of  North  Carolina, 
.  who  discussed  "The  Control  of  the  Wife's  Wages" ;  Miss  Jessie 
C.  Buchanan  of  New  Jersey  and  Mrs.  Cora  L.  Keeley  of  the 
District  of  Columbia,  who  spoke  on  "The  Legal  Status  of  the 
Illegitimate." 


THE^DMisaiON  OF  WoMEN  TO  THE  Bar. — The  passing  of  the 
Sex  Disqualification  (Removal)  Act  has  been  accompanied  by 
several  applications  from  women  to  enter  the  Inns  of  Court, 
with  the  exception  of  the  Inner  Temple.  It  now  remains  to  be 
seen  at  which  of  them  women  will  first  be  called  to  the  Bar. 
In  the  meantime  it  deserves  note  that  the  Middle  Temple  some 
months  ago  afforded  facilities  to  a  young  French  lady  to  read 
in  the  library  in  the  furtherance  of  her  studies  to  become  an 
avocat  at  the  Bar  of  Paris.  The  prejudices  against  women 
in  the  Temple  and  in  connection  with  legal  matters  are  likely 
to  be  dissipated  as  there  is  opportunity  for  an  appreciation  of 
their  ability  in  law  and  administration.  At  the  beginning  of  the 
year  was  recorded  in  the  Law  Times  (vol.  146,  p.  178)  the  ap- 
pointment of  Mrs.  Hugh  Campbell  as  clerk  to  the  Society  of 
Comparative  Legislation.  Speaking  recently  at  a  meeting  of 
the  Royal  Colonial  Institute  in  connection  with  the  twenty-fifth 
anniversary,  the  hon.  secretary,  Mr.  C.  E.  A.  Bodwell,  was  able 
to  report  that  in  all  respects  the  year  has  been  one  of  unrivaled 
progress,  so  that  the  Society  now  holds  a  stronger  position  than 
at  any  previous  period  in  its  history.  The  admission  of  women 
to  the  Bar  is  also  being  extended  in  other  parts  of  the  Empire. 
Miss  Emelyne  MeKenzie,  who  is  the  first  woman  to  enter  the 
legal  profession  in  Nova  Scotia,  recently  held  her  first  brief 
and  won  her  case. 

Co-OPERATION  Between  Law  Libraries. — Among  the  subjects 
dealt  with  at  a  recent  meeting  of  the  American  Association  of 
Law  Libraries,  says  the  Law  Times,  was  that  of  "inter-library 
loans,"  and,  in  the  course  of  an  extremely  interesting  discussion 
thereon,  it  is  gratifying  to  notice  the  extent  to  which  in  the 
United  States  the  practice  prevails  of  mutual  lending  between 
law  libraries.  One  speaker  pointed  out,  however,  that  at  the  back 
of  the  idea  of  inter-library  loans  was  something  very  much 
bigger  to  which  the  law  libraries  would  probably  have  to  come — 
namely,  systematic  co-operation  in  the  purchase  of  books,  each 
library  acquiring  the  treatises  in  common  use,  but  arranging 
among  themselves  which  library  should  purchase  certain  ex- 
pensive and  foreign  books  not  so  frequently  in  demand.  Some 
kind  of  similar  co-operation  or  co-ordination  among  libraries  in 
this  country  has  been  suggested  and  is  much  to  be  desired.  No 
doubt,  by  the  courtesy  of  the  various  librarians  of  the  Inns  of 
Court,  Bar,  and  Law  Society  libraries,  a  member  of  the  Pro- 
fession can  always  be  sure  of  being  allowed  to  consult  a  book  in 
one  or  other  of  these  collections,  but  we  look  forward  wistfully 
to  the  days  when  London  will  possess  one  great  central  law 
library  worthy  of  the  capital  of  the  British  Empire.  Another 
not  unfamiliar  point  raised  at  the  same  meeting  in  America  was 
the  right  of  officials  to  take  out  books  and  keep  them  as  long  as 
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they  like;  we  say  the  point  is  not  unfamiliar,  for  every  habitue 
of  any  of  the  Inns  of  Court  libraries  has  now  and  again  ex- 
perienced a  sense  of  keen  disappointment  when,  desirous  of  con- 
sulting a  particular  volume,  he  finds  that  a  Bencher  has  bor- 
rowed it.  Charles  Greenstreet  Addison,  in  the  preface  to  the 
first  edition  of  his  treatise  on  Contracts,  had  a  shrewd  hit  at  the 
then  Benchers  of  the  Inner  Temple  for  their  delinquencies  in 
this  respect  when  he  said  that  their  "zeal  in  the  promotion  of 
legal  education  may  be  doubled  since  they  will  continue  the 
objectionable  practice  of  removing  volumes  of  reports  and  law 
treatises  from  the  library  to  their  own  private  chambers  and 
there  detaining  them  for  days  and  weeks." 

Railways  and  Negligence. — Cold  comfort  will  travelers  on 
the  Metropolitan  Railway  derive  from  the  decision  of  the  Divi- 
sional Court — Justices  Bray  and  Bailhache — ^in  the  recent  case 
of  Delaney  v.  Metropolitan  Railway  Company.  As  most  of 
them  have  probably  had  brought  most  unpleasantly  to  their 
notice,  "hustling,"  as  it  is  so  appropriately  styled,  is  fast  be- 
coming an  institution  which  they  could  well  have  dispensed  with. 
Speeding  up  the  departure  of  trains  from  the  stations,  so  that 
not  a  single  second  may  be  lost  which  can  by  any  possibility 
be  saved,  is  what  is*  only  to  be  anticipated  in  this  age  of  bustle 
and  hurry.  The  sacrifice  of  safety  to  haste  is  the  fetish  of 
modem  times.  "It  is  common  knowledge,"  Mr.  Justice  Bray 
went  so  far  as  to  say,  "that  on  the  Underground  Railway  trains 
start  suddenly,  and,  in  my  opinion,  passengers  should  be  pre- 
pared for  this."  In  other  words,  they  have  to  take  the  risk  of 
being  injured  by  the  sudden  start  of  a  train  into  which  they 
have  entered  or  are  about  to  do  so.  And  they  are  to  be  without 
remedy  in  the  event  of  an  accident  happening  through  the 
alacrity  with  which  it  is  considered  needful  to  deal  nowadays 
with  the  passenger  traffic.  It  may  be  essential  so  to  deal  with 
it,  the  traveling  population  being  so  vast  in  London  and  other 
large  cities.  But  it  does  not  mqjie  that  any  better  for  those  who 
thereby  sustain  injury.  The  modest  expectation — such  as  was 
expressed  in  the  present  case — ^that  passengers  are  entitled  to 
have  some  warning  signal  given  to  them  before  a  train  is  started 
was  completedly  negatived  by  the  learned  judges.  "Could  it 
be  said,"  remarked  Mr,  Justice  Bray,  "that  there  was  in  law 
any  obligation  on  the  defendants  not  to  start  their  train  without 
giving  warning?"  It  was  conceded  by  Mr.  Justice  Bailhache 
that  in  the  case  of  trains  on  lines  other  than  the  underground 
it  is  a  common  practice  to  give  warning.  But  his  Lordship  went 
on  to  add  that  on  the  underground  lines,  when  a  passenger  saw 
a  train  in  a  station,  which  was  not  a  terminus',  he  must  be 
taken  to  know  that  it  would  start  very  quickly.  That  no  warn- 
ing could  have  been  given  in  the  present  case  which  would  have 
told  the  plaintiff  anything  more  than  he  knew  is  likely  enough. 
He  had  succeeded  in  entering  the  carriage,  and  doubtless  the 
onus  rightly  lay  upon  him  to  protect  himself  when  once  within 
its  doors.  Whether  the  circumstance  that  the  sudden  closing 
of  the  sliding  door  with  which  the  carriage  was  provided,  caused 
by  the  momentum  of  the  train  in  starting,  ought  to  have  been 
regarded  as  making  a  difference  is  perhaps  open  to  uncertainty. 
But  be  that  as  it  may,  the  decision  on  the  question  of  warning 
is  what  is  somewhat  perturbing. 

Discovert  op  Name  op  Informant  in  Libel  or  Slander. — 
In  Edmondson  v.  Birch  and  Co.,  Limited  (93  L.  T.  Rep.  462; 
(1905)  2  K.  B.  523),  which  was  a  libel  action  in  which  the 
defense  of  privilege  was  set  up,  the  plaintiff  sought  to  administer 
to  the  defendants  an  interrogatory  inquiring  what  information 
the  defendants  received  which  induced  them  to  make  the  state- 
ment complained  of,  and  from  whom  the  information  was  de- 
rived.    The  Court  of  Appeal,  on  the  correspondence  between 
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the  parties,  was  of  opinion  that  the  interrogatory  as  framed 
was  not  put  bona  fide  for  the  purposes  of  the  pending  action 
but  in  order  to  enable  the  plaintiff  to  bring  an  action  against 
a  person  or  persons  from  whom  the  information  was  derived, 
and  they  held  that  that  part  of  the  interrogatory  which  asked 
from  whom  the  information  was  derived  must  be  disallowed. 
The  line  between  Edmondson  v.  Birch  and  Co.,  Limited,  and 
the  recent  case  of  Chapman  v.  Leach  is  perhaps,  at  any  rate 
at  first  sight,  a  little  fine.  In  the  latter  case  a  plaintiff  wished 
to  administer  a  similar  interrogatory.  There  had  been  cor- 
respondence in  which  the  plaintiff's  solicitors  wrote  to  the  de- 
fendant asking  him  to  retract  and  apologize,  saying:  "At  the 
same  time  we  must  ask  you  to  give  us  the  name  of  your  in- 
formant and  furnish  us  with  such  evidence  as  will  enable  us  to 
bring  an  action  against  him.  If  you  do  that,  our  client  will  be 
satisfied  so  far  as  you  are  concerned;  but  if  you  are  not  pre- 
pared to  comply  with  our  request  in  every  particular,  please 
furnish  us  with  the  name  of  a  solicitor  who  will  accept  service." 
In  reply  the  defendant  admitted  that  he  had  been  misinformed 
and  apologized.  The  solicitors  again  wrote  refusing  to  accept 
the  apology,  and  saying  that  they  had  offered  "to  let  you  off, 
provided  you  gave  us  the  name  of  your  informant  and  assisted 
OS  in  reaching  him  by  your  evidence."  In  this  case  the  Court 
of  Appeal  allowed  the  interrc^atory,  taking  it,  for  the  purposes 
of  the  appeal,  as  if  it  had  been  an  interrogatory  asking  the  name 
of  the  informant,  though,  as  Lord  Justice  Bankes  pointed  out, 
the  interrogatory  administered  was  a  very  different  interrogatory 
from  the  one  which  directly  asks  the  name  of  the  informant. 
The  distinction  between  Edmondson  v.  Birch  and  Co.,  Limited, 
(sup.)  and  Chapman  v.  Leach  (sup.)  appears  to  be  this,  that  if 
the  plaintiff  asks  the  defendant  for  the  name  of  the  informant, 
not  for  the  purposes  of  the  action  against  the  defendant,  but  in 
order  to  sue  another  person  as  well,  or  for  any  purpose  that  is 
not  bona  fide,  the  interrogatqpy  will  not  be  allowed;  but  if  the 
plaintiff  is  determined  to  scotch  the  slander  and  re-establish  his 
reputation  by  suing  somebody,  and  thinks  that  the  real  offender 
is  the  informant,  and  gives  the  defendant  the  alternative  of 
either  being  proceeded  against  himself  or  disclosing  the  name  of 
the  informant  and  assisting  the  plaintiff  against  the  informant 
with  his  evidence,  then  the  interrogatory  is  bona  fide,  unob- 
jectionable, and  should  be  allowed. 

Seduction. — ^In  the  recent  Irish  case  of  Flynn  v.  Connell, 
now  fully  reported  in  (1919)  2  I.  R.  427,  an  interesting  exten- 
sion is  given  to  the  principle  of  Speight  v.  Oliviera  (2  Starkie, 
493),  where  Chief  Justice  Abbott  ruled  that  where  "A.  with 
intent  to  seduce  the  servant  and  daughter  of  B.,  hires  her  as 
his  servant,  and  by  this  means  obtains  possession  of  her  person, 
B.  may  maintain  an  action  against  A.  for  such  seduction."  In 
the  Irish  case  Mr.  Justice  Gibson  considers  at  some  length  the 
decision  in  Speight  v,  Oliviera,  as  to  which  he  pointed  out  that 
"the  centenary  of  which,  decided  in  1819,  is  celebrated  in  this 
action,"  and  comes  to  the  conclusion  that  it  applied  to  the  facts 
before  him,  which  were,  as  found  by  the  jury,  that  the  defendant 
hired  the  girl  with  the  object  of  seduction  and  also  as  domestic 
servant.  As  Mr.  Justice  Gibson  said  in  the  course  of  his  ex- 
tremely interesting,  although  somewhat  rhetorical,  judgment, 
abounding  in  flights  which  are  rarely  found  in  judicial  utter- 
ances, the  objection  that  the  hiring  was  with  the  double  object 
of  seduction  and  as  a  domestic  servant  did  not  avail  the  defend- 
ant, inasmuch  as  "the  defendant's  side  of  the  contract  here 
and  in  Speight  v.  Oliviera  were  vitiated  in  origin  and  void  from 
the  immoral  design.  He  could  never  rely  on  it  as  having  any 
legal  force  whatever.  It  was  incapable  of  ratification."  Mr. 
Justice  Gibson's  colleague,  Mr.  Justice  Pim,  did  not  share  the 


view  that  the  decision  in  Speight  v.  Oliviera  applied^  but  he 
gave  no  reasons  and  he  did  not  formaUy  disagree  with  the 
judgment  proposed.  To  this  report  of  Speight  v,  Oliviera 
Starkie  appended  the  foUowing  note:  "Although  the  courts^  with 
an  honourable  zeal,  lend  every  legitimate  aid  within  their  reach 
to  give  such  reparation  as  pecuniary  damages  can  bestow  for 
injuries  of  this  nature,  it  is  still  to  be  lamented  that  instances^ 
not  unfrequently  occur  where  such  injuries  still  remain  with- 
out redress.  The  claim  to  damages  in  such  cases,  which  is  founded 
upon  principles  of  strictest  justice,  the  enforcement  of  which 
is  absolutely  essential  to  cure  licentiousness  and  preserve  the 
morals  of  society,  ought  not  to  depend  upon  a  mere  fiction,  over 
which  the  courts  possess  no  control.  It  is  a  reproach  to  the 
law  of  England  that  the  right  to  damages  should  not  be  neces- 
sarily consequent  upon  the  injury.  Surely  it  is  worthy  the 
attention  of  the  Legislature  to  find  a  remedy  for  an  evil  of  such 
magnitude."  A  century  has  elapsed  since  the  penning  of  the 
learned  reporter's  note,  but  the  Legislature  continues  unmoved. 
In  several  of  the  American  States,  we  believe,  considerable  in- 
roads have  been  made  on  the  English  common  law  doctrine,  while 
in  Scottish  law  the  injured  woman  has  always  been  able  herself 
to  maintain  an  action. 

Sunday  Observance. — ^An  announcement  of  the  magistrates 
of  Flint,  North  Wales,  that  they  intend  to  stop  Sunday  football 
in  the  borough,  brings  to  mind  the  fact  that  the  founders  of 
the  English  Reformation,  after  abolishing  most  of  the  festivals 
kept  before  that  time,  had  made  little  if  any  change  as  to  the 
mode  of  the  observance  of  those  they  retained.  Sundays  and 
holidays  stood  much  on  the  same  footing  as  days  on  which  no 
work,  except  for  good  cause,  was  to  be  performed,  the  service 
of  the  Church  was  to  be  attended,  and  any  lawful  amusement 
might  be  indulged  in.  The  more  earnest  party,  while  they 
slighted  the  Church  festivals  as  of  human  appointment,  pre- 
scribed a  strict  observance  of  the  Lord's  Day.  But  it  was  not 
till  1595  that  they  began  to  place  it  very  nearly  on  the  footing 
of  the  Jewish  Sabbath  interdicting  not  only  the  slightest  action 
of  worldly  business,  but  even  every  sort  of  pastime  or  recrea- 
tion. Those  who  opposed  them  on  the  High  Church  side  pre- 
tended that,  the  commandment  having  been  confined  to  the 
Hebrews,  the  modem  observance  of  Sunday  was  a  mere  ec- 
clesiastical institution  no  more  venerable  than  other  festivals 
or  the  season  of  Lent.  James  I  published  a  declaration  per- 
mitting all  lawful  recreations  on  Sunday  after  Divine  service, 
such  as  dancing  and  archery.  It  was  only  through  the  influence 
of  Archbishop  Abbot  that  the  order  that  this  declaration  should 
be  read  in  the  churches  was  not  enforced.  The  Puritans  brought 
in  Bills  to  secure  Sabbath  observance.  A  circumstance  that 
occurred  in  1621  shows  the  intensity  of  this  feeling.  A  Bill 
having  been  brought  in  "for  the  better  observance  of  the  Sab- 
bath, usually  called  Sunday,"  a  Mr.  Shepherd,  sneering  at  the 
Puritans,  remarked  that,  as  Saturday  was  dies  Sabbati,  this 
might  be  entitled  a  Bill  for  the  observance  of  Sunday,  commonly 
called  Saturday.  The  criticism  was  followed  by  a  reprimand, 
which  was  received  by  Mr.  Shepherd  on  his  knees,  and  his  ex- 
pulsion from  the  House  of  Commons.  The  rigid  Sabbatarianism 
of  the  middle  classes  of  the  eighteenth  century  profoundly  af- 
fected the  course  of  public  affairs.  To  give  an  illustration.  At 
the  time  of  the  institution  of  the  Militia  in  1757  it  was  pro- 
posed by  the  Government  that  the  new  force  should  be  exercised 
on  Sundays.  It  was  important,  on  account  of  the  war,  that  it 
should  be  speedily  disciplined,  and  the  Ministers  were  anxious 
to  interfere  as  little  as  possible  with  the  private  affairs  of  its 
members.  The  proposal,  however,  created  such  indignation  that 
it  was  speedily  abandoned.     The  usual  practice  of  the  summon- 
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ing  of  Parliament  to  meet  on  a  Tuesday  owes  its  origin  to  the 
doctrine  of  a  strict  observance  of  the  Sunday.  In  1809,  Mon- 
day having  been  proposed  for  the  meeting,  Mr.  Wilberforce 
protested  that  it  would  involve  traveling  on  Sunday,  and  the 
day  was  accordingly  changed.  In  August,  1883,  the  House  of 
Commons  assembled  at  a  quarter  past  twelve  on  the  Saturday 
and  sat  until  twenty  minutes  past  two  on  the  Sunday  morning. 
The  following  notice  appeared  in  the  Times  a  few  days  after: 
''The  sitting  of  the  House  of  Commons  last  Sunday  morning 
has  been  discussed  at  a  meeting  of  the  Presbytery  of  Perth  and 
Aberdeen  Original  Seceders  at  Cupar  Angus.  It  was  unani- 
mously resolved  to  send  a  memorial  to  Mr.  Gladstone  protesting 
against  the  late  violation  of  the  Sabbath  day  by  the  House  of 
Commons  encroaching  upon  the  hours  of  that  day  for  the  dis- 
patch of  Parliamentary  business." 

SUBSTITDTED  AGREEldCENT  BY  WaT  OP  ACCORD  AND  SATISFAC- 
TION.— The  quaint  definition  in  Termes  de  la  Ley  of  accord 
and  satisfaction  as  "bh  agreement  betweene  two  at  the  least  to 
satisfie  an  offence  that  the  one  hath  made  to  the  other"  brings 
very  clearly  to  mind  the  precise  nature  of  that  operation.  And 
in  Blake's  case  (6  Rep.  44)  the  statement  that  ''generally  in  all 
actions  where  damages  only  are  to  be  recovered,  arbitrament, 
or  accord  with  satisfaction,  is  a  good  plea"  makes  even  plainer 
what  kind  of  offence  is  contemplated.  There  can  be  no  dis- 
charge of  a  contract  after  breach  except  by  alleging  an  accord 
and  satisfaction.  And  the  law  as  to  the  plea  of  accord  and 
satisfaction  of  a  breach  of  an  agreement  was  much  discussed  in 
the  argument  that  took  place  in  Morris  v.  Baron  &  Co.  (118 
L.  T.  Rep.  34;  (1918)  A.  C.  L.,  at  p.  36),  as  was  said  by 
ix)rd  Atkinson  in  the  course  of  the  opinion  in  that  case  which 
he  delivered  in  the  House  of  Lords.  The  intimation  was  added 
by  the  learned  Lord  that  if  it  can  be  shown  that  what  a  creditor 
accepts  in  satisfaction  is  merely  his  debtor's  promise  and  not 
the  performance  of  that  promise,  the  original  cause  of  action 
is  discharged  from  the  date  when  the  pzx>mise  is  made.  That 
put  the  learned  judges  of  the  Court  of  Appeal  upon  their  inquiry 
in  the  recent  case  of  Elton  Cop  Dyeing  Company  Limited  v, 
Robert  Broadbent  and  Son  Limited  to  ascertain  whether  the 
plaintiffs  did  or  did  not  accept  the  promise  of  the  defendants 
contained  in  the  substituted  agreement,  and  which  was  alleged 
as  accord  and  satisfaction,  in  satisfaction  of  their  cause  of  action. 
In  that  event,  the  substituted  agreement  would  be  all  that  there 
was  to  be  relied  upon.  For  "the  original  cause  of  action" 
would  have  disappeared,  having  been  "discharged  from  the  date 
when  the  promise  was  made."  What  had,  therefore,  to  be  con- 
sidered was  whether  the  promise,  as  distinct  from  the  actual 
performance  thereof,  was  accepted  by  the  plaintiffs  in  satisfac- 
tion of  their  original  cause  of  action.  Had  the  plaintiffs,  when 
they  entered  into  the  substituted  agreement,  entered  into  an 
agreement  which  was  only  to  abandon  their  claim  for  damages 
conditionally  upon  the  full  performance  of  the  substituted  agree- 
ment, or  had  they  agreed  to  accept  certain  terms  in  satisfaction 
of  that  claim  f  The  judgments  which  were  delivered  by  Lords 
Justices  Warrington  and  Atkin  while  dealing  with  that  question 
are  highly  instructive  as  to  the  distinction  which  must  always 
be  drawn  between  an  acceptance  of  the  promise  itself  and  an 
acceptance  only  of  the  performance  thereof.  But  whether  the 
new  promise  only,  as  distinct  from  the  actual  performance 
thereof,  is  to  be  taken  in  satisfaction  and  discharge  of  the  exist- 
ing cause  of  action  depends  upon  the  true  construction  which 
ought  to  be  placed  on  the  substituted  agreement.  That  document 
may  be  looked  at  for  the  purpose  of  ascertaining  whether  or  not 
it  has  been  accepted  in  satisfaction.  The  statement  by  Mr. 
Justice  Erie  to  that  effect  in  Flockton  v.  Hall  (14  Q.  B.  386; 


16  Ibid.  1039)  was  preferred  to  the  contrary  pronouncement 
by  Mr.  Justice  Coleridge  in  the  same  case.  His  Lordship  there 
remarked  that  he  did  not  think  that  the  court  could  "look  into 
the  agreement  itself  for  the  purpose  of  collecting  from  it  the 
additional  fact  that  it  has  been  accepted  in  satisfaction;  the 
acceptance  must  be  shown  independently."  That  dictum  must 
now  be  regarded  as  overruled  by  the  present  decision. 


#Jtiter  Pictii 

Hard  Goiitg.— Blizzard  v.  Walker,  32  Ind.  437. 

Boys'  Plat.— Bubb  v.  Bubb,  201  Pa.  212,  50  AtL  759. 

A  SUCCESSOB  TO  Anderson  f — Ives  v.  Candy,  48  Fed.  718. 

School  Taxes. — ^Board  of  Education  v.  Purse,  101  Ga.  422. 

Too  Late!— In  Tardy  v.  Creasy,  81  Va.  553,  the  plaintiff's 
bill  was  dismissed  on  demurrer. 

De  Minimis  Non  Curat  Lex. — ^In  Penny  v.  Little,  3  ScanL 
(111.)  301,  the  plaintiff  was  promptly  thrown  out  of  court. 

Hatp^-Haw! — ^It  was  once  said  that  a  coach  and  four  could  be 
driven  through  any  act  of  Parliament.  But  an  ox  team  cannot 
be  driven  through  the  Harrison  Anti-narcotic  act.  See  Gee 
Woe  V,  U.  S.  428. 

A  Model  Opinion. — "It  is  difficult  to  deal  with  a  proposition 
of  this  kind  except  by  saying  that  it  is  not  true.  .  .  .  This 
assignment  of  error  is  overruled." — Per  Mr.  Justice  Moody  in 
Hunter  v.  Pittsburgh,  207  U.  S.  177. 

Why  Not  Suicide  f — 

"Ford  Automobile. 
"As  'motor  vehicle,'  Msee  Homicide,  5." 
From  Ann."  Cas.  Digest  1916C-1918B. 

The  "Nbrvb"  op  the  Law. — ^"It  requires  some  nerve  to  assert 
a  claim  under  such  a  contract,"  said  Robinson,  J.,  in  Dwight  Farm, 
etc.,  Co.  V.  Johnson  (N.  Dak.)  173  N.  W.  752.  Well,  how  many 
lawsuits  would  there  be.  Judge,  if  lawyers  should  lose  their 
principal  asset  f 

Is  THE  Anti-Saloon  League  a  Corporation? — "The  rapid 
absorption  of  the  business  of  the  country  of  every  character  by 
legally  authorized  corporations,  while  productive  of  much  good 
to  the  public,  is  beginning  also  to  develop  many  evils."  Per 
Mr.  Justice  Miller  in  Barton  v.  Barbour,  104  U.  S.  126. 

Any  One  But  the  Socialist! — "Every  one  admits  that  the 
state  of  Ohio  needs  more  taxes.  General  High  Cost  of  living 
settled  that.  Every  one  admits  that  the  other  fellow  shall  pay 
more  taxes.  The  question  is.  Who  is  to  be  the  'other  fellow' f — 
Per  Wanamaker,  J.,  in  Stat6  v.  Fulton  (Ohio),  124  N.  E.  178. 

Judicial  Notice  of  High  Life. — ^"The  mere  fact  that  girls 
were  seen  in  said  house  wearing  at  night  thin,  low-necked,  short 
dresses  certainly  is  not,  in  this  age  in  which  such  apparel  is 
commonly  worn  in  the  highest  circles  of  society,  equivalent  to 
a  'scarlet  letter.'" — Per  Armstrong,  J.,  in  Francis  v.  State, 
(Okla.)  185  Pac.  126. 

Treading  on  Dangerous  Grounds. — ^In  U.  S.  v.  Metropolitan 
Lbr.  Co.,  254  Fed.  335,  a  proceeding  for  violation  of  a  railroad 
embargo  order  of  the  Director  General  of  Railroads,  Haight,  J., 
held  that  the  indictment  was  not  defective  in  failing  to  allege 
that  the  President  assented  thereto,  saying  that  Congress  intended 
that  the  President  should  "act  through  agents." 
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V.  p.  L.— Which  one  of  our  readers  can  define  for  us  the 
crime  of  "V.  P.  L."f  The  Alabama  Court  of  Appeals  does  not 
know  what  it  is  and  for  that  reason  has  reversed  the  conviction 
of  Lawyer  Poore  for  committing  it.  (See  Poore  v.  State,  82  So. 
627.)  Incidentally  the  court  made  a  poor  pun  in  suggesting 
that  the  abbreviation  might  signify  "very  poor  lawyer." 

Thb  Cacophonies  of  the  Burro. — ^Here  in  the  East  where 
Law  Notes  has  its  home,  little  is  known  of  the  "burro."  But 
if  the  following  description  is  even  nearly  accurate,  living  in  the 
East  has  its  compensations:  "We  know  of  no  heaven-sent 
maxim  to  invent  a  silencer  for  this  brute,  that  one  beholding 
him,  neck  outstretched  and  jaws  distended  wide,  could  persuade 
himself  that  he  but  heard  from  the  depths  of  the  beast's  crimson- 
coated  cavern 

'.  .  .  a  sound  so  fine  there's  nothing  lives 
'Twixt  it  and  silence.' 

We  fear  that  until  nature  evolves  the  whispering  burro  or  man 
invents  some  harmless  but  effective  mule-muffler,  we  shall  oft 
*in  the  dead  and  vast  middle  of  the  night,'  even  in  such  cor- 
rals as  appellant's,  kept  'in  a  cleanly,  wholesome,  and  sanitary 
manner,'  hear  the  loud,  discordant  bray  of  this  sociable  but 
shrill-toned  friend  of  man,  filling  the  air  'with  barbarous  dis- 
sonance,' and  drowning  even  that  shout  that 

*.  .  .  tore  Hell's  concave,  and  beyond 
Frighted  the  reign  of  Chaos  and  old  Night.'  " 

—Per  Pinlayson,  P.  J.,  in  Boyd  v.  Sierra  Madre  (Cal.)  183 
Pac.  2a2. 

Every  Dog  Has  His  Day. — Many  a  dog  has  found  his  way 
into  this  column  in  days  gone  by,  but  we  don't  remember  ever 
to  have  seen  an  Airedale  or  a  Pomeranian  among  the  lot.  WeU, 
here  they  both  are,  the  principal  actors  in  a  tale  which  will 
move  some  of  our  readers  to  tears,  excite  more  of  them  to 
laughter,  and  provoke  most  of  them  to  argument  as  to  the 
respective  merits  of  the  two  breeds.  As  for  ourselves,  we  have 
a  fixed  opinion  that  it  served  the  owner  of  one  of  the  dogs  just 
right.  Which  one  do  we  meant  Read  the  following  story  as 
extracted  from  the  ease  of  Roos  v,  Loeser,  (Cal.)  183  Pae.  204, 
and  judge  for  yourselves: 

"This  an  action  for  damages  alleged  to  have  been  sustained 
by  plaintiff  by  reason  of  the  killing  of  her  dog,  of  the  variety 
known  as  Pomeranian,  by  an  Airedale  belonging  to  the  de- 
fendant. A  jury  trial  was  had,  and  judgment  went  for  the 
plaintiff  in  the  sum  of  $500.  Defendant  made  a  motion  for  a 
new  trial,  which  was  denied,  and  he  now  appeals  from  the 
judgment.  .  .  .  From  the  evidence  it  appears  that  on  said  day 
the  Pomeranian,  attended  by  two  maids,  was  pursuing  the  even 
tenor  of  his  way  upon  the  street,  'tarrying'  now  and  then  and 
occupied  with  matters  entirely  his  own,  when  the  Airedale, 
an  arrogant  bully,  domineering  and  dogmatic,  being  beyond  the 
reach  of  the  sound  of  his  master's  voice  and  having  evaded  the 
vigilance  of  his  keeper  (for  the  maids  and  the  man  were  vigilant), 
dashed  upon  the  scene,  and  with  destruction  in  his  heart  and 
mayhem  in  his  teeth  pounced  upon  the  Pomeranian  with  the 
result  already  regretfully  recorded;  the  plaintiff's  dog  had  had 
its  day.  It  crossed  to  that  shore  from  which  none,  not  even 
a  good  dog,  ever  returns.  Leaving  this  painful  subject  and 
turning  to  the  considerations  elaborately  discussed  in  the  briefs 
of  able  counsel,  we  remark  that  there  was  a  time  in  the  history 
of  the  law  when,  as  is  said  in  one  of  the  early  cases,  'dog  law' 
was  as  hard  to  define  as  'dog  Latin.'  As  Blackstone  puts  it, 
dogs  were  the  subject  of  property  to  a  very  limited  and  quali- 
fied degree;  they  had  no  intrinsic  value,  and  were  regarded  as 
being  kept  only  through  the  whim  or  caprice  of  their  owner. 


They  were  not  the  subject  of  larceny.     2  Blackstone's  ComnL 
393.     But  that  day  has  passed,  and  dogs  now  have  a  well- 
established  status  before  the  law.    Considerable  sums  of  money 
are  invested  in  dogs,  and  they  are  the  subject  of  extensive  trade. 
Aside  from  their  pecuniary  value  their  worth  is  recognized  by 
writers  and  jurists.    Cuvier  has  asserted  that  the  dog  was  per- 
haps necessary  for  the  establishment  of  civil  society,  and  that 
a  little  reflection  will  convince  one  that  barbarous  nations  owe  - 
much   of  their   subsequently   acquired   civilization   to   the  dog. 
From  the  building  of  the  pyramids  to  the  present  day,  from  the 
frozen  poles  to  the  torrid  zone,  wherever  man  has  wandered,  there 
has  been  his  dog.     In  the  case  of  State  i;.  Harriman,  75  Me. 
562,  46  Am.  Rep.  423,  he  is  eulogized  in  the  following  language: 
'He  is  the  friend  and  companion  of  his  master,  accompanying 
him  on  his  walks;  his  servant,  aiding  him  in  his  hunting;  the 
playmate  of  his  children,  an  inmate  of  his  home,  protecting  it 
against  all  assailants.'     In  his  well-known  tribute  to  the  dog 
United  States  Senator  Vest  characterizes  him  as  'the  one  abso- 
lutely unselfish  friend  a  man  may  have  in  this  selfish  world, 
the  one  that  never  deserts  him,  never  fails  him,  the  one  that 
never   proves   ungrateful   or   treacherous.'     See   also   Sabin   v. 
Smith,  26  Cal.  App.  676,  679,  147  Pac.  1180.    The  Pomeranian 
was  small,  weighing  about  4^  pounds,  but  history  discloses  that 
the   small  ^og,  perhaps  oftener  than  his   bigger  brother,   has 
rendered  modest  but  heroic  service,  and  by  his  fidelity  has  in- 
fluenced the  course  of  history.     As  already  indicated,  the  law 
now  recognizes  that  dogs  have  pecuniary  value,  and  constitute 
property  of  their  owners,  as  much  so  as  horses  and  cattle  or 
other  domestic  animals.  .  .  .  The  plaintiff's  dog  was  the  proud 
possessor  of  the  kennel  name  Encliffe-Masterpiece ;  his  pedigree 
and  reputation  entitled  him  to  be  regarded  in  dog  circles  as 
possessing  the  bluest  of  blood;  in  short,  in  canine  society  he 
belonged  to  the  inner  circle  of  the  400.    In  West  and  East  he 
had  won  the  first  prize  in  every  bench  show  at  which  he  had 
been  exhibited.     He  was  middle-aged  and  in  good  health.    Ex- 
perts testifying  placed  his  monetary  value  at  $1000.  ...  It  is 
urged  by  the  appellant  that  the  court  erred  in  refusing  to  in- 
struct the  jury,  as  requested,  that  the  plaintiff  was  guilty  of 
contributory  negligence  arising  from  the  fact  that  her  dog  was 
upon  the  public  streets  without  being  licensed — ^unlike  the  de- 
fendant's Airedale,  whose  master  had  ornamented  his  favorite  with 
a  tag  entitling  him  to  roam  the  city's  streets  secure  from  inter- 
•  ference  by  the  poundkeeper  or  his  myrmidons.    The  appellant's 
contention    in    this    respect    would    be    well    grounded    if    the 
plaintiff's  omission  to  comply  with  the  ordinance  requiring  dogs 
to  be  licensed  had  contributed  to  the  incident  resulting  in  the 
Pomeranian's  untimely  end.     But  for  aught  that  appears  the 
'  absence  of  a  tag  from  the  collar  of  plaintiff's  dog  was.  unnoticed 
by  the  Airedale,  and  was  not  the  matter  that  aroused  his  ire 
or  induced  him  to  make  the  attack.    His  was  the  canine  point  of 
view,    and    not    that    of    the    license    collector.  .  .  .  Judgment 
affirmed." 


(!(Lwn:tspmibttux 

THE   EIGHTEENTH   AMENDMENT. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  read  with  interest  and  no  little  admiration  the 
article  "Is  There  an  Eighteenth  Amendment?"  by  Justin  DuPratt 
White,  reprinted  in  your  February  issue  from  ComeU  Law 
Quarterly. 

The  greater  part  of  Mr.  White's  argument  is  by  no  means 
new,  and  so  far  as  it  concerns  the  expediency  of  such  changes 
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in  our  Constitution  there  is  great  force  in  his  contentions.  When, 
however^  he  comes  to  consider  the  validity  of  the  amendment, 
he  realizes  that  the  matter  is  apparently  transit  in  rem  jadica- 
turn  by  virtue  of  earlier  amendments,  but,  instead  of  ignoring 
this  fact,  as  most  writers  on  the  subject  sharing  his  views  have 
done,  he  meets  it  boldly  and  attempts  to  destroy  it  by  argu- 
ment. It  is  to  the  boldness  of  his  plan,  rather  than  to  its  success, 
•  that  I  yield  my  admiration. 

No  one,  I  tiiink,  will  disagree  with  Mr.  White  in  what  he 
says  with  regard  to  the  first  twelve  amendments  and  the  16th 
and  17th.  It  is  by  the  13th  and  15th  Amendments,  and  the  first 
section  of  the  14th  that  he  is  checkmated. 

The  argument  by  which  Mr.  White  seeks  to  distinguish  the 
18th  Amendment  in  character  from  these  three  former  amend- 
ments is  (appropriately  enough)  three-fold,  and  may  be  briefly 
summarized  as  follows — ^thou^  possibly  the  gentlanan  will  not 
be  able  to  recognize  his  own  arguments  when  reduced  to  this 
form — ^namely: 

1.  That  these  three  amendments  were  aimed  at  slavery,  and 
that  slavery  always  was  wrong,  and,  in  a  manner  of  speaking 
naturaUy  and  inherently  unlawful,  was  "overlooked  rather  than 
recognized''  by  the  Constitution,  and  would  probably  have  been 
prohibited  by  the  States  themselves  eventually,  and  that  the 
amendments  "did  not  require  from  the  States  the  surrender  of 
any  power  which  any  free  government  should  ever  employ." 

2.  That  by  the  Constitution  itself  Congress  was  empowered 
to  prohibit  the  slave-trade  after  1808. 

3.  That  the  matters  embodied  in  these  amendments  were  de- 
creed by  the  issue  of  the  Civil  War,  and  that  the  courts  were 
powerless  against  that  decree. 

As  to  the  first  of  these  arguments,  it  is  true  of  only  the  13th 
Amendment,  which  effectually  abolished  slavery.  But  if  it  were 
true  in  whole,  there  are  many  persons  who  would  apply  much 
the  same  language  to  the  liquor  industry.  Is  it  Mr.  White's 
position  that  the  United  States,  by  amendment  to  the  Constitu- 
tion, may  encroach  upon  the  powers  reserved  to  the  States,  but 
only  when  it  is  moraUy  right  to  do  so  f  And  who  is  to  determine 
the  question  of  rightnessf 

It  occurs  to  me  that  the  concluding  paragraph  of  Mr.  White's 
article  is  a  very  satisfactory  petard  wherewith  to  hoist  him.  "It 
is  unfortunate  (he  says)  that  the  test  has  come  in  connection 
with  a  matter  that  is  regarded  by  some  as  a  moral  issue.  Ex- 
pediency is  always  an  insidious  argument  and  any  diverting 
thoughts  tend  to  cloud  the  true  significance  of  a  situation  such 
as  this." 

As  to  the  second  point,  it  seems  unnecessary  to  say  that  a 
power  to  prohibit  the  slave  trade  and  a  power  to  prohibit 
slavery  are.  quite  as  distinct  as  are  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States  and 
with  the  Indian  tribes,  conferred  by  the  Constitution  upon 
Congress,  and  the  power  to  regulate  the  domestic  commerce  of 
a  State. 

The  third  proposition  is  untrue,  and  if  it  wctc  true  it  would 
not  support  Mr.  White's  contention.  The  abolition  of  slavery 
was  undoubtedly  the  result  of  the  war,  but  the  war  did  not 
legally  accomplish  the  abolition  of  slavery.  If  it  be  granted 
that  the  emancipation  proclamation   would   have   continued  in 
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force  perpetually  in  those  States  which  had  formed  the  Con- 
federacy, it  still  remains  that  that  proclamation  never  was  in 
force  in  slave-holding  States  that  had  not  seceded.  What  was  it 
that  abolished  slavery  in  Missouri,  Kentucky  and  Maryland? 
And  is  it  true  that  these  amendments  would  have  been  invalid 
except  for  the  war,  and  that  the  war  rendered  the  courts  "pow- 
erless" to  declare  them  invalid?  The  courts  of  the  vanquished 
may  have  been  powerless  against  them,  but  did  this  impotence 
extend  to  the  Supreme  Court  of  the  victor? 

In  all  the  numerous  decisions  of  that  Court  involving  these 
three  amendments,  the  Civil  War  has  never  been  cited  as 
authority,  but  the  rulings  of  the  Court  have  always  been  based 
upon  the  amendments  themselves.  In  the  Civil  Rights  Cases, 
decided  less  than  twenty  years  after  the  surrender,  the  Supreme 
Court  was  not  powerless  to  declare  the  civil  rights  bill  invalid, 
but  fifty  years  later,  when  the  "Grandfather  Clause"  came  before 
that  court  in  Guinn  v.  United  States,  though  the  army  that  had 
promulgated  the  decree  against  which  Mr.  White  says  that  the 
courts  were  powerless  had  been  disbanded  for  fifty  years,  the 
Court  did  not  hold  the  15th  Amendment  invalid.  Nor  has  the 
Supreme  Court  hesitated  to  apply  those  clauses  of  the  14th 
Amendment  relating  to  due  process  of  law  and  the  equal  pro- 
tection of  the  laws  to  events  which  bear  no  relation  to  "the 
stem  scene  at  Appomattox,"  except  that  they  occurred  in  the 
same  world. 

The  13th  and  18th  Amendments  are  of  precisely  the  same 
nature.  Both  grant  to  Congress  a  portion  of  the  police  power 
originaUy  reserved  to  the  States.  The  15th  Amendment  is  a 
far  more  serious  invasion  of  the  powers  of  the  States  than 
either  of  the  others,  since  it  forbids  the  States  to  declare  freely 
who  shall  vote  for  their  own  officers.  The  validity  of  these 
former  amendments  may  have  been  permitted  to  go  by  default, 
but  can  it  consistently  be  held  that  the  13th,  14th  and  15th 
Amendments  are  valid,  and  that  the  18th  Amendment,  which  is 
of  the  same  ilk,  "does  not  exist"? 

Orlando,  Flo,  V.  S.  Starbuck. 
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The  ••  One  Big  Union." 

THE  venerable  and  ever  delightful  Chauncey  M.  Depew 
in  a  recent  after  dinner  address  advocated  the  forma- 
tion of  a  union  by  the  "great  middle  class"  for  the  defense 
of  the  right  to  be  treated  "fairly,  squarely,  rightly,  justly 
and  righteously."  The  reasons  why  the  proposed  union 
cannot  be  formed  and  why  if  it  was  farmed  it  would 
be  wholly  without  e[fficiency  are  so  palpable  as  to  lead  to 
the  reflection  that  after  dinner  speeches  are  not  what  they 
were  before  the  18th  Amendment  There  is,  however,  one 
consideration  which  is  worthy  of  mention,  because  it  is 
applicable  not  only  to  this  "union"  but  to  many  others 
now  formed.  There  is  "one  big  Union"  formed  for  the 
purpose  of  securing  justice,  protection  and  fair  play  for 
every  individual,  and  we  are  all  members  of  it.  It  is  the 
United  States  of  America.  In  it,  as  in  the  lesser  unions, 
every  man  has  a  vote  and  no  man's  plan  is  rejected  except 
by  the  decision  of  the  majority  of  his  fellows.  To  deal 
with  local  affairs  there  are  local  unions  called  states,  coun- 
ties, towns,  etc.,  organized  on  the  same  plan.  There  is 
nothing  within  the  power  of  government  that  cannot  be 
gained  through  these  unions  by  anyone  who  can  convince 
a  majority  of  his  fellow  members.  True,  these  unions 
do  not  give  entire  satisfaction  to  every  member — ^what 
union  does?    But  in  the  national  Union  as  in  the  labor 


union  the  man  who  tries  to  disrupt  the  organization  is 
a  "sorehead"  who  is  working  against  his  own  interest  as 
well  as  that  of  his  fellows.  If  the  "great  middle  class" 
will  give  to  the  Union  to  which  they  now  belong  the  same 
loyalty,  the  same  active  interest  and  the  same  willingness 
to  accept  the  possibilities  of  the  moment  that  the  laborer 
gives  to  his  craft  organization  it  will  need  no  privately 
organized  unions  to  insure  justice  to  all.  There  is  room 
for  "one  big  Union"  and  only  one,  the  Union  whose  label 
is  the  Stars  and  Stripes  and  whose  charter  is  the  Con- 
stitution. 

"  Nullification  "  of  the  Eighteenth  Amendment. 

WHATEVER  view  the  members  of  the  bar  may  hold  in- 
dividually as  to  the  merits  of  national  prohibition, 
they  cannot  fail  to  regard  with  mingled  amusement  and 
contempt  the  proposition  so  frequently  put  forth  that  the 
advocates  of  the  enactment  of  liberal  enforcement  bills  by 
the  states  are  seeking  to  "nullify  the  Constitution"  and 
occupy  a  position  comparable  to  that  of  the  secessionists. 
As  one  distinguished  citizen  of  Kansas  put  the  proposition, 
"the  Constitution  is  the  Constitution  and  nullification  is 
nullification."  This  is  probably  as  good  an  argument  as 
any;  certainly  anything  more  specific  will  involve  its 
author  in  hopeless  confusion.  If  there  is  any  "nullifica- 
tion" in  the  matter  it  is  to  be  found  in  the  action  of  those 
who  seek  to  deprive  the  states  of  the  power  which  the 
Constitution  expressly  gives  them ;  to  convert  what  by  its 
terms  is  a  "concurrent"  power  into  an  exclusive  federal 
power.  Just  what  is  meant  by  the  phrase  "concurrent 
power,"  a  term  new  to  the  Constitution,  is  of  course  some- 
what uncertain.  At  the  time  the  18th  Amendment  passed 
for  submission  it  was  explained  on  the  fioor  of  Congress 
that  the  purpose  and  effect  of  the  wording  was  that  federal 
regulations  should  not  be  effective  in  any  state  until  the 
state  by  affirmative  legislative  act  put  them  into  force. 
As  has  several  times  been  pointed  out  in  Law  Notes  this 
is  the  natural  meaning  of  the  words.  But  whatever  may 
be  the  meaning,  there  is  a  grant  of  a  "power'^  which 
involves  of  necessity  a  discretion  in  those  on  whom  it  is 
conferred.  Of  the  contention  that  the  grant  of  a  power 
creates  a  mandatory  duty  to  adopt  without  question  the 
decision  of  the  possessor  of  a  "concurrent"  power  it  can 
be  said  only  that  alcohol  at  its  worst  never  created  so 
complete  a  confusion  as  to  the  meaning  of  words. 

Campaign  Expenses. 

THE  conviction  of  Newberry  and  the  complaints  which 
have  been  made  publicly  as  to  the  expenditure  of 
large  sums  by  certain  candidates  for  the  Presidential 
nomination  have  served  to  bring  before  the  public  the 
question  of  the  r^ulation  of  what  may  be  termed 
legitimate  campaign  expenses,  i.e.  those  which  involve  no 
suggestion  of  bribery  or  other  improper  infiuence  on  voters. 
In  one  sense  such  expenditures  are  simply  advertising 
by  the  candidate.  Our  entire  election  system  is  based 
on  the  idea  that  the  voters  know  enough  about  the  candi- 
dates for  whom  they  are  voting  to  exercise  an  intelligent 
choice,  and  it  would  seem  that  to  give  them  such  informa- 
tion is  not  only  l^itimate  but  commendable.  A  candidate 
for  a  state  or  national  office  cannot  meet  every  voter;  he 
must  rely  on  agents  and  the  circulation  of  literature. 
It  would  seem  therefore  absurd  that  what  a  man  may 
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with  the  utmoBt  propriety  do  for  himself  in  the  village 
where  he  lives  he  may  not  hire  another  to  do  for  him  in 
a  distant  city.  There  is,  however,  an  argument  for  restric- 
tion, based  on  considerations  of  policy,  that  where  the 
expenditures  are  great  and  are  derived  from  the  contribu- 
tions of  others,  the  candidate  thereby  puts  himself  under 
obligations  to  the  contributor  which  may  affect  his  official 
action.  Likewise,  large  expenditures  by  one  candidate 
place  rivals  at  a  disadvantage  unless  they  can  obtain  the 
support  of  persons  of  wealth,  which  is  not  a  healthy  limita- 
tion to  attach  to  candidacy  for  public  office.  The  British 
corrupt  practices  act  after  whidi  the  American  acts  were 
patterned  goes  to  the  extent  of  forbidding  any  expenditure 
in  municipal  elections.  Under  that  provision  an  officer 
has  been  deprived  of  his  seat  for  inserting  a  paid  advertise- 
ment in  a  newspaper.  In  re  Droitwich  Borough,  71  J.  P. 
236,  23  T.  L.  E.  372.  It  would  seem,  however,  that  the 
matter  is  not  one  calling  for  regulation,  since  any  great 
abuse  of  the  privilege  of  self-advertisement  will  certainly 
defeat  its  own  purpose  and  make  certain  the  defeat  of 
the  candidate.  There  is,  however,  one  provision  of  the 
English  act  which  could  profitably  be  adopted — that  which 
requires  all  campaign  expenditures  to  be  made  through 
an  election  agent  for  whose  acts  the  candidate  is  respon- 
sible. A  large  l^itimate  campaign  fund  disbursed  by  a 
number  of  persons  affords  temptation  to  illegitimate  prac- 
tices, and  the  surest  way  to  prevent  these  is  to  hold  the 
candidate  strictly  liable  without  regard  to  actual  knowl- 
edge. Thus  in  Birkhech  v.  Bullardy  54  L.  T.  625,  an 
officer  was  unseated  for  a  single  act  of  bribery  by  his 
election  agent. 

Actions  Arising  from  Federal  Control  of  Railroads. 

THE  soundness  of  most  of  the  provisions  of  the  act  of 
Congress  by  which  the  railroads  were  returned  to 
private  ownership  depends  on  considerations  of  financial 
policy  rather  than  of  law.  But  the  provisions  relating 
to  actions  arising  out  of  the  federal  control  seem  to  be 
well  considered  and  clearly  formulated.  In  this  particular 
at  least  nothing  in  the  govenmient's  control  of  the  rail- 
roads became  it  like  the  leaving  thereof.  The  act  of 
February  28,  1920,  provides  in  substance  (section  206) 
that  the  President  shall  designate  an  agent  for  the  purpose 
of  suits  authorized  by  the  act  and  that  on  any  cause  of 
action  arising  during  the  period  of  federal  control  suit 
may  be  brought  against  him  within  two  years,  specific 
provision  being  made  as  to  the  service  of  process.  Actions 
pending  at  the  termination  of  federal  control  may  be  con- 
tinued, substituting  the  designated  agent  for  the  Director 
General.  Final  judgment;^  rendered  in  suits  so  brought 
"shall  be  promptly  paid"  by  the  United  States  out  of  a 
fund  created  for  that  purpose  and  for  the  purpose  of 
making  certain  authorized  government  loans  to  the  car- 
riers. These  provisions  seem  on  their  face  to  be  entirely 
adequate  to  meet  the  situation.  They  avoid  the  serious 
constitutional  question  which  would  arise  from  an  attempt 
to  impose  liability  on  the  carriers.  They  provide  for  a 
determination  of  liability  by  the  ordinary  course  of  judi- 
cial procedure  without  any  reservation  of  special  privilege 
to  the  government.  If  the  injunction  to  pay  "promptly" 
is  not  taken  in  a  Pickwickian  sense  by  the  treasury  depart- 
ment, persons  having  litigable  claims  arising  from  the 
federal  administration  of  the  railroads  should  be  at  no 
further  disadvantage. 


Regulation  of  Prices. 

O  o  universal  are  the  complaints  of  prices  as  now  existing 
'-^  and  so  general  the  belief  that  the  condition  is  due 
in  large  part  to  profiteering  by  merchants  that  some  legis- 
lation on  the  subject  is  inevitable.  The  English  ex- 
perience along  this  line  is  therefore  of  considerable  interest. 
In  a  recent  issue  of  Law  Times  (London)  it  was  said: 

"That  the  profiteering  legislation  of  last  year  has  proved 
a  hopeless  failure  is  clear  beyond  a  doubt.  The  com- 
paratively few  cases  that  have  been  dealt  with  have  been 
against  retailei-s,  who  in  most  instances  have  merely  passed 
on  the  increased  price  from  their  wholesalers.  The  true 
offenders  are  still  untouched,  and  huge  profits  continue 
to  be  extracted*  from  the  pockets  of  the  helpless  public- 
It  is  for  Parliament  to  insist  upon  legislation  that  will 
enable  those  really  responsible  to  be  discovered,  however 
highly  placed,  and  will  impose  not  money  penalties,  which 
are  useless,  but  the  punishment  of  imprisonment.  Recent 
disclosures  show  that  legislation  upon  the  lines  of  the 
Sherman  anti-trust  laws  is  imperatively  necessary.  The 
time  has  passed  for  the  establishment  of  commissions  of 
inquiry  and  local  committees.  It  should  be  open  for  any 
person  to  institute  a  prosecution,  and  the  trifd  should  be 
by  a  judge  and  jury  in  open  court." 

All  of  which  is  about  as  might  be  expected,  though  why 
our  esteemed  contemporary  wants  a  law  like  the  Sherman. 
Anti-trust  act  is  hardly  to  be  understood  by  any  one  who 
has  read  the  decisions  under  that  act.  It  is  to  be  noted 
however  that  the  demand  of  the  Law  Times  is  for  more 
and  more  drastic  legislation,  but  with'  no  explanation  as 
to  why  it  will  work  better  than  the  old.  The  fact  is  that 
there  are  just  two  methods  of  price  r^ulation,  the  com- 
petitive and  the  socialistic.  The  moment  one  is  abandoned 
there  is  no  logical  stopping  place  short  of  the  other.  In- 
dividuals may  differ  as  to  the  conclusion  to  be  drawn  from 
that  fact,  but  it  is  one  that  should  be  fairly  faced  brfore 
experiments  in  regulation  are  begun.  Emulation  of  prices 
has  a  very  grateful  sound  to  the  consumer,  but  the  fact 
remains  that  price  regulation,  if  not  carried  to  the  point 
where  it  destroys  production,  amounts  simply  to  putting 
industry  on  a  "cost  plus"  basis.  The  experience  of  the 
last  few  years  should  be  sufficient  to  show  everyone  just 
how  economical  that  basis  is.  Special  measures  of  regula- 
tion may  be  proper  to  tide  over  some  emergency,  but  a 
policy  of  price  ^xing  should  not  be  adopted  without  much 
more  of  intelligent  consideration  than  has  yet  been  given 
to  the  subject  or  it  may  operate  injuriously  on  the  very 
persons  whom  it  is  intended  to  protect. 

The  New  York  Rent  Laws 

T  T  has  long  been  an  accepted  aphorism  that  ^Tiard  cases 
A  make  bad  law"  and  perhaps  it  is  applicable  to  statute 
law  as  well  as  case  law.  The  case  presented  by  the  hous- 
ing situation  in  New  York  was  certainly  a  hard  one,  in- 
volving much  of  greed  on  one  side  and  much  of  hardship 
on  the  other.  The  conduct  of  many  landowners  was  such 
as  to  arouse  the  indignation  of  any  fair  minded  person. 
Some  of  the  measures  adopted  amount  merely  to  the  with- 
drawal of  special  privilege  which  the  law  .has  given  to 
lessors.  There  is  no  reason,  for  example,  why  a  summary 
remedy  to  obtain  possession  should  be  continued  in  force 
if  it  appears  to  be  used  unfairly.  But  so  much  of  the 
New  York  legislation  as  gives  a  judicial  review  of  the 
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fairness  of  rent  increases  involves  a  principle  which  if 
carried  out  will  revolutionize  our  entire  industrial  system. 
It  involves  an  assertion  of  power  to  compel  a  man  to 
contract  with  respect  to  his  property  on  terms  which  are 
satisfactory  to  a  public  offcer.  Once  its  existence  is  ad- 
mitted, there  are  no  limits  to  the  power,  no  class  of 
contracts  which  cannot  be  drawn  within  its  scope.  Stand- 
ing as  it  does  alone  it  seems  impossible  that  it  should 
continue  to  work  well.  Much  more  reason  existed  for 
the  regulation  of  railroad  rates,  yet  it  was  found  in  the 
end  that  the  carriers  were  driven  to  the  verge  of  bank- 
ruptcy by  a  law  which  regulated  their  demands  on  shippers 
but  afforded  no  protection  from  unreasonable  demands  of 
their  employees.  Landlords  in  some  instances  make 
exorbitant  demands;  in  an  equal  number  of  instances 
exorbitant  demands  are  made  on  them — ^no  man  who  has 
ever  dealt  with  janitor,  plumber  or  coal  dealer  will  gain- 
say that.  These  worthies  in  turn  can  with  some  measure 
of  justice  point  to  the  exactions  made  on  them  by  grocer, 
and  clothing  merchant,  apd  so  on  ad  infinitum.  The 
point  now  urged  is  that  it  is  not  only  unfair  but 
economically  unsound  to  interpose  regulation  at  a  single 
point  in  this  system  of  demands  and  leave  the  others 
unregulated.  The  unsoundness  of  the  theory  is  emphasized 
by  the  fact  that  regulation  will  in  practice  be  imposed 
only  when  demanded  by  some  element  of  political  im- 
portance. Granting  to  the  utmost  the  charge  against  the 
landlords,  they  are  a  combination  of  greedy  property 
owners,  dealing  on  the  one  hand  with  their  tenants  and 
on  the  other  with  sundry  greedy  combinations  of  laborers. 
A  law  which  subjects  to  public  supervision  the  dealings 
with  the  tenants  while  affording  no  protection  against  the 
exactions  of  labor  goes  either  too  far  or  not  far  enough. 

Inviting  Socialism. 

THE  fact  remains,  whether  we  like  it  or  not,  that  the 
national  tendency  is  to  tolerate  every  abuse  till  it 
grows  too  bad  for  toleration  and  then  meet  it  with  some 
drastic  remedy.  The  man  who  asserts  loudly  the  right 
to  do  what  he  will  with  his  own  and  then  proceeds  to  do 
that  which  produces  hardship  on  a  considerable  number 
of  others  is  inviting  the  day  when  no  man  can  call  any- 
thing his  own.  The  slave  owner  had  a  right,  recognized 
by  the  Constitution  and  sanctified  by  Scripture.  He  abused 
it  and  it  was  swept  away,  though  it  required  four  years 
of  civil  war  to  accomplish  the  task.  We  have  but  recently 
seen  vested  property  amounting  to  many  millions  de- 
stroyed by  the  liquor  laws.  The  right  to  property  in 
land  at  its  very  best  stands  on  no  higher  foundation  than 
once  did  property  in  slaves  or  wina  A  court  of  last  resort 
has  but  recently  laid  down  the  doctrine  that  "neither 
ownership  nor  property  rights  nor  possession  will  be  per- 
mitted to  hinder  the  operation  of  laws  enacted  for  the 
public  welfare.  Man  possesses  no  right  under  the  laws 
or  constitutions,  state  or  federal,  which  is  not  subservient 
to  the  public  welfare."  {Barbour  v.  State,  146  Ga.  667, 
92  S.  E.  70).  There  is  no  danger  whatever  that  on  some 
first  of  May  the  "workers"  will  forcibly  overthrow  the 
government  and  put  into  effect  a  communistic  state  with 
some  long  haired  enthusiast  from  Russia  as  dictator. 
There  is  however  considerable  danger  that  abuses  of  the 
present  system  will  be  remedied  by  such  measures  as  will 
inevitably  draw  after  them  the  entire  socialistic  scheme. 
The  situation  is  very  similar  to  that  of  a  few  years  ago 


when  men  looked  at  the  paltry  handful  of  votes  cast  by 
the  Prohibition  party  and  scoffed  at  the  idea  that  it  would 
ever  carry  a  national  election.  The  remedy  is  not  of 
course  to  be  found  in  the  disregard  of  abuses.  If  our 
system  of  government  is  sound  in  principle,  a  cure  con- 
sistent therewith  can  be  found  for  every  abuse  of  the 
system.  But  such  a  cure  can  never  be  found  by  the  present 
method  of  waiting  till  a  condition  grows  so  flagrant  that 
political  expediency  requires  action  and  then  rushing 
through  some  ill  considered  emergency  measure.  The 
scholar  in  politics  has  been  the  subject  of  many  and 
perhaps  well  deserved  jests,  but,  when  a  question  involving 
any  serious  question  of  sociaF  economy  comes  up,  the 
politician  in  scholarship  is  at  least  equally  laughable.  It 
may  be  that  the  individualistic  system  has  broken  down 
under  the  weight  of  great  combinations  of  property  and 
labor,  and  the  growing  complexity  of  the  social  organiza- 
tion. It  may  be  that  it  is  merely  the  abuses  of  that  system 
which  give  ground  for  complaint.  This  at  least  is  certain, 
that  unless  the  exponents  of  the  latter  hypothesis  correct 
the  abuses,  the  support  of  the  unthinking  mass  will  eventu- 
ally go  to  the  quick  solution  of  destruction  rather  than 
to  the  slow  process  of  cura  « 

E  Pur  Si  Muovo. 

IN  these  words  Galileo  is  said  to  have  reasserted  his  belief 
that  the  world  moved  around  the  sim,  and  one  who  has 
come  to  doubt  that  amid  all  the  clamor  of  conflicting 
voices  and  the  seeming  triumph  of  forces  of  reaction,  the 
world  does  move  toward  broader  liberty  and  more  en- 
lightened policy  may  find  reason  for  a  reassertion  of  his 
faith  in  progress  in  the  fact  that  Massachusetts  has  just 
put  into  effect  a  law  legalizing  amateur  sports  on  Sunday. 
The  Sunday  laws  are  the  last  relic  of  the  puritanical 
reaction  which  has  cast  its  dark  shadow  down  the  cen- 
turies, and  it  is  more  than  fitting  that  the  Bay  State  where 
that  gloomy  era  most  strongly  colored  the  law  should  be 
among  the  first  to  cast  away  this  surviving  fragment  of 
the  belief  that  pleasure  is  per  se  evil.  Coming  as  it  does 
at  a  time  when  a  small  but  noisy  element  is  trying  to 
bring  about  a  revival  of  puritanism,  this  sign  of  liberal 
sentiment  is  the  more  hopeful.  Impulses  or  epochs  come 
again  and  again  in  cyclic  procession ;  in  this  sense  history 
repeats  itsefi.  But  that  humanity  really  makes  progress 
is  shown  by  the  differing  way  in  which  different  genera- 
tions deal  with  the  same  situation.  Since  the  b^inning 
of  time  Kings  have  arisen  who  dreamed  of  world  empire 
and  brought  the  dream  into  being  on  a  foundation  of 
enslaved  peoples.  William  HohenzoUem  dreamed  the  same 
dream,  but  the  advance  of  humanity  had  brought  an  era 
when  the  world  rose  in  arms  against  his  unholy  ambition. 
So,  from  the  ancient  Pharisees  down  to  the  Puritan  fathers 
who  came  to  America  "to  worship  God  in  their  way  and 
make  everybody  else  do  the  same,"  there  have  been  from 
time  to  time  religious  zealots  who  sought  to  force  the  con- 
science of  the  world  into  their  narrow  sectarian  mould. 
Much  that  has  happened  recently  has  givrai  ground  for 
the  fear  that  the  United  States  was  on  the  verge  of  another 
era  of  the  same  kind  of  tyranny.  But  the  action  taken 
on  Sunday  sports  in  New  York  and  Ma&sachusetts  shows 
tha.t,  at  least  in  those  parts  of  the  country  which  have 
longest  enjoyed  the  blessing  of  American  liberty,  the  efforts 
of  phariseeism,  like  those  of  its  twin  tyrant  Bolshevism, 
will  fail. 
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Libel  by  Work  of  Fiction. 

IN  another  column  of  this  issue  is  abstracted  the  decision 
of  the  New  York  Court  of  Appeals  as  to  the  liability 
of  Bobbs-Merrill  Co.  as  the  publishers  of  a  novel  wherein 
a  New  York  city  judge,  with  but  slight  change  of  name, 
was  depicted  in  a  most  unattractive  manner  in  one  of  the 
scenes  of  the  story.  A  judgment  for  the  plaintiff  was 
reversed  but  the  liability  was  upheld.  It  appears  that 
the  novelist  was  actuated  by  actual  malice,  and  there  was 
some  evidence  that  a  representative  of  the  publisher  had 
notice  thereof,  but  this  is  discussed  by  the  court  only  with 
reference  to  the  question  of  punitive  damages.  The  court 
said:  "Defendant's  first  separate  defense  is  that  it  pub- 
lished a  supposedly  fictitious  narrative  in  good  faith; 
did  not  know  plaintiff,  and  had  no  intent  to  injure  him. 
This  is  not  a  complete  defense.  Even  the  Massachusetts 
rule  as  laid  down  in  Smith  v.  Ashley,  11  Met.  (Mass.) 
367,  45  Am.  Dec.  216,  holding  the  writer  alone  responsible 
in  such  a  case,  has  been  discredited  by  later  decisions  in 
that  jurisdiction.  Hanson  v.  Globe  Newspaper  Co.  159 
Mass.  293,  295,  34  N.  E.  462,  20  L.  R  A.  856.  The 
apj^ellant  is  chargeable  with  the  publication  of  the  libelous 
matter  if  it  was  spoken  ^of  and  concerning'  him,  even 
though  it  was  unaware  of  his  existence,  or  that  it  was 
written  *of  and  concerning'  any  existing  person.  Apart 
from  the  question  of  express  malice,  proof  that  the  chapter 
actually  referred  to  plaintiff  would  sustain  his  cause  of 
action."  As  applied  to  a  publisher  acting  in  absolute 
good  faith  the  rule  seems  to  be  a  harsh  one.  The  situation 
is  somewhat  different  from  that  of  a  newspaper  publisher 
passed  on  in  the  Massachusetts  case  cited.  Newspaper 
"stories"  purport  to  relate  to  actual  persons  and  to  be 
true,  and  everyone  knows  that  if  there  is  an  untrue  state- 
ment someone  will  be  damnified.  A  novel,  on  the  other 
hand,  purports  to  be  purely  a  creature  of  the  imagination, 
dealing  with  fictitious  persons  and  fictitious  events.  The 
names,  occupations  and  doings  of  these  fictitious  char- 
acters must  by  coincidence  often  duplicate  those  of  actual 
persons,  but  no  attention  is  ordinarily  paid  to  this  by 
the  reader.  The  assumption  always  is  that  the  whole  thing 
is  a  story  and  it  requires  some  extraneous  suggestion  to 
arouse  a  suspicion  that  any  reference  to  an  individual  is 
intended.  By  reason  of  these  facts,  the  detection  by  the 
publisher  of  any  covert  defamation  is  practically  out  of 
the  question.  The  structure  of  a  novel  is  more  or  less 
hackneyed.  There  must  be  a  villain,  male  or  female, 
whose  mission  is  to  thwart  the  hero  in  love  or  business. 
His  or  her  nefarious  activities  must  bear  some  resemblance 
to  those  of  real  life  to  give  the  story  any  merit.  It  is 
certainly  putting  a  heavy  burden  on  the  publisher  if  he 
must  at  his  peril  ascertain  whether  there  is  any  person 
in  any  part  of  the  United  States  to  whom  this  supposedly 
fictitious  wickedness  can  be  attached  by  proper  innuendo. 
Libel  of  an  individual  is  not  a  result  which  is  to  be  anti- 
cipated from  the  publication  of  a  work  of  fiction,  and 
liability  should  not,  therefore,  be  predicated  on  the  mere 
fact  of  publication  but  should  result  only  from  negligence 
or  malice. 

Municipal  Judges. 

T  N  connection  with  the  general  effort  to  bring  justice  in 
^  cases  involving  small  amounts  within  the  reach  of  every 
citizen  the  experiment  has  been  tried  in  several  jurisdic- 


tions of  creating  courts  With  lay  judges  in  which  the 
intervention  of  counsel  is  not  permitted.  Decisions  may 
be  obtained  in  such  courts,  but  to  say  that  justice  can  thus 
be  administered  is  to  assert  that  the  law,  instead  of  being 
a  science  of  justice,  is  a  mere  arbitrary  mass  of  fictions 
which  gives  no  aid  in  arriving  at  the  justice  of  a  particular 
case.  The  true  ideal  of  justice  in  small  causes  was  well 
stated  in  a  recent  address  by  Mr.  John  Alan  Hamilton  of 
the  Buffalo,  N.  Y.,  bar,  in  a  recent  address  on  "Justice 
and  the  Poor.''  He  said:  "The  arrest  and  sentence  sls 
a  vagrant  in  the  old  Buffalo  Police  Court,  of  an  obscure 
young  adventurer  named  Jack  London,  is  said  to  have 
given  to  socialism  the  services  of  a  pen  more  potent  for 
good  or  evil  than  the  fortune  of  a  Cam^e  or  of  a  Frick. 
When  we  clear  from  our  eyes  the  mists  of  tradition,  will 
not  the  fact  become  clear  that  all  our  courts  are  potentially 
of  equal  importance  to  the  state,  and  that,  at  least  in 
centers  of  congested  population,  all  of  our  courts  should 
be  placed  upon  a  footing  of  equal  dignity  and  of  equal 
exigency  ?  In  the  neglect  of  our  lower  courts,  in  the  con- 
temptuous belittling  of  their  importance,  in  the  supine 
indifference  of  the  public  to  the  character  and  the  caliber 
of  the  men  who  offer  themselves  as  candidates  for  these 
magistracies,  there  exists  a^  discrimination  against  the  poor 
that  is  far  more  threatening,  because  it  is  more  funda- 
mental and  less  obvious,  than  any  mere  fiaw  in  our  pro- 
cedure, A  man  can  but  lose  what  he  has.  If  a  court  has 
a  jurisdiction  equal  to  a  man's  entire  capital,  it  can  ruin 
him  just  as  effectively  under  the  name  Justice's  Court,  or 
Municipal  Court,  as  it  could  under  the  name  Supreme 
Court."  Referring  to  the  ideal  of  one  great  court  with 
all  its  judges  of  equal  standing,  which  shall  handle  the 
whole  civil  and  criminal  business  of  a  city,  he  concluded: 
"If  it  is  to  be,  it  will  come  in  spite  of  all  resistance,  and 
we  may  prepare  again  to  assimilate  the  wisdom  of  the 
late  Mr.  Harriman's  reported  saying,  that  he  cared  nothing 
for  the  cost  of  an  improvement  if  it  earned  sufficient 
dividends.  Perhaps  such  a  court  might  earn  sufficient 
dividends  of  justice  and  good-will  to  justify  its  cost." 
Opposition  to  such  a  system  there  is  sure  to  be,  if  only  on 
the  score  of  cost,  but  few  lawyers  who  have  realized  the 
evils  of  the  conventional  city  court,  and  yet  fewer  who 
have  seen  the  operation  of  a  modem  court  such  as  that  of 
Chicago,  or,  according  to  Mr.  Hamilton's  statement,  that 
of  Buffalo,  will  fail  to  agree  that  the  dividends  justify 
the  investment. 

Inheritance  in  Dual  Capacity. 

ACCORDING  to  a  press  report  an  interesting  case  on  the 
right  of  inheritance  has  arisen  in  Missouri.  A  widow 
with  an  infant  son  came  to  live  with  her  father  and  the 
child  was  adopted  by  his  grandfather  in  such  form  as 
to  give  him  an  unquestioned  right  of  inheritance.  But, 
grandfather  and  mother  having  both  died  intestate,  the 
child  dniins  not  only  his  share  as  a  son  but  also  to  take 
by  rei)r<  sontation  the  share  of  his  mother ;  in  other  words 
he  claims  the  right  to  inherit  both  as  child  and  as  grand- 
child. After  the  wont  of  newspaper  accounts  the  report 
concludes  that  "the  question,  according  to  the  law  books, 
has  never  been  raised  before,"  and  as  is  usual  the  journalist 
does  the  law  books  an  injustice.  The  precise  situation 
thus  presented  has  been  passed  on  in  at  least  three  cases, 
the  right  to  inherit  in  both  capacities  being  sustained  in 
Wagner  v.  WameTj  50  Iowa  532,  and  denied  in  Delano  v. 
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BrwHon,  148  Mass.  619,  and  Morgan  v.  Reel,  213  Pa. 
St.  81.  The  Pennsylvania  case  turned  on  a  statute  provid- 
ing that  the  adopted  child  should  inherit  "only  as  one  of" 
the  children  of  the  adopting  pareat.  The  Iowa  and  Massa- 
chusetts cases  however  represent  a  diametrical  conflict  of 
view,  the  former  placing  its  decision  on  the  ground  that 
the  adoption  while  giving  certain  rights  did  not  take  away 
any  rights  existing  or  to  accrue  except  as  the  statute  ex- 
pressly provided.  The  Massachusetts  court  read  an  ex- 
ception into  the  statute,  saying:  "When  the  Legislature 
provided  that  no  person  should,  by  being  adopted,  lose  his 
right  to  inherit  from  his  natural  parents  or  kindred,  we 
do  not  think  it  understood  or  intwided  that  'kindred'  should 
include  the  adopting  parent.''  Whether  the  insertion  of 
such  a  limitaton  is  witiiin  the  scope  of  legitimate  construc- 
tion may  be  open  to  question,  but  the  Massachusetts  rule 
clearly  attains  the  more  equitable  result 


FEDERAL  PROHIBITION  OF  NONINTOXICATINQ  LIQUOR 

It  is  well  settled  that  the  states  have  the  power,  in  con- 
nection with  a  prohibition  of  the  sale  of  intoxicants,  to 
prohibit  the  sale  of  all  malt  or  spirituous  liquors  without 
r^ard  to  their  actual  capacity  to  intoxicate.  It  has  like- 
wise been  decided  by  the  federal  supreme  court,  four  jus- 
tices dissenting,  that  Congress  in  the  exercise  of  the  war 
power  has  like  authority.  Buppert  v.  Caffey,  251  TJ.  S. 
264,  40  S.  Ct.  141.  The  question  however  remains  whether 
Congress  has  under  the  18th  Amendment  the  power  to 
enact  such  a  prohibition.  It  is  of  course  a  commonplace 
that  the  federal  government  has  no  police  power, '  but  is 
a  government  of  del^ated  powers.  To  such  a  government 
is  applicable  with  peculiar  force  the  rule,  which  has 
several  times  been  applied  to  limit  the  broader  legislative 
power  of  the  states,  that  a  constitutional  grant  of  the 
power  to  prohibit  a  particular  thing  precludes  a  prohibi- 
tion of  other  analogous  or  related  things.  Thus  in  State 
v.  OUmm,  33  W.  Va,  146,  10  S.  E.  283,  6  L.  R.  A.  847, 
it  was  held  that  a  constitutional  provision  that  "laws  may 
be  passed  regulating  or  prohibiting  the  sale  of  intoxicating 
liquor"  deprived  the  l^islature  of  its  inherent  police  power 
to  prohibit  the  keeping  of  such  liquors  in  possession.  The 
court  said :  "By  granting  an  express  authority  to  the  legis- 
lature to  regulate  or  prohibit  the  sale,  there  is  an  implied 
inhibition  to  the  exercise  of  any  authority  in  respect  to 
that  subject  which  is  not  embraced  in  the  grant.  This 
rule  is  simply  an  application  of  the  old  maxim,  expressio 
unius  est  exclusio  alterius,  which  Lord  Bacon  concisely 
explains  by  saying:  'As  exception  strengthens  the  force 
of  a  law  in  cases  not  expected,  so  enumeration  weakens 
it  in  cases  not  enumerated.'  "  The  case  of  State  v.  Sixo, 
77  W.  Va,  243,  87  S.  E.  267,  which  was  said  in  Marasso 
V.  Van  Pelt,  (Fla.)  81  So.  529,  to  modify  the  rule  of 
the  Oilman  case,  placed  its  decision  explicitly  on  the 
ground  that  the  constitution  had  since  been  amended,  and 
aside  from  that  fact  does  not  touch  the  principle  involved 
in  the  Oilman  case.  The  same  principle  was  applied  in 
Com.  V.  Campbell  133  Ky.  50,  19  Ann.  Cas.  159,  117 
S.  W.  383,  24  L.  R.  A.  (K  S.)  172,  wherein  a  con- 
stitutional provision  that  the  l^islature  might  by  general 
law  provide  for  ascertaining  the  will  of  the  people  of  any 


locality  as  to  whether  intoxicating  liquor  should  be  sold 
therein  was  held  to  imply  a  prohibition  against  a  legisla- 
tion not  referring  to  sales  but  forbidding  the  having  in 
possession  of  liquor  for  personal  use. 

To  the  same  effect  is  a  line  of  Texas  cases  construing 
a  constitutional  provision  that  the  legislature  shall  enact 
a  law  whereby  the  voters  in  any  county,  etc.,  may  determine 
whether  the  "sale"  of  intoxicating  liquor  shall  be  pro- 
hibited. This  grant  implies,  it  has  been  held,  a  prohibition 
against  legislation  forbidding  a  "gift"  of  liquor  (Eolley 
V.  State,  14  Tex.  App.  505 ;  StallwoHh  v.  State,  16  Tex. 
App.  345;  Steele  v.  State,  19  Tex.  App.  428)  or  an 
"exchange"  of  liquor  (Ninenger  v.  State,  25  Tex.  App. 
449,  8  S.  W.  480)  or  the  keeping  of  liquor  in  possession 
(Ex  p.  Brown,  38  Tex.  Crim.  295,  42  S.  W.  554,  70 
A.  S.  R  74S)  or  the  sale  in  localities  which  have  not 
adopted  prohibition  of  liquor  to  be  shipped  into  counties 
which  are  "dry"  by  local  option  (Keller  v.  State,  (Tex. 
Crim.)  87  S.  W.  669,  1  L.  R.  A.  (K  S.)  489).  In 
Keller  v.  State  the  rule  was  tersely  stated  by  the  court  as 
follows:  "The  provision  of  the  Constitution  in  regard  to 
local  option  only  authorizes  the  people  of  a  county,  a 
justice  precinct,  city,  or  town,  etc.,  to  prohibit  the  'sale' 
of  the  intoxicants  'within  the  prescribed  limits'  or  given 
territorj^,  because  this  is  the  extent  of  the  constitutional 
authority.  The  inclusion  of  this  matter  is  the  exclusion 
of  all  others." 

No  power  can  be  attributed  to  Congress  unless  the  grant 
can  be  found  in  the  Constitution.  The  grant  is  of  power 
with  respect  to  "intoxicating"  liquor.  By  what  juggling 
with  words  can  that  be  construed  into  a  grant  of  power 
as  to  its  direct  antithesis,  non-intoxicating  liquor?  Nor 
does  it  help  the  case  to  say  that  the  grant  of  a  power 
carries  by  implication  all  that  is  essential  to  make  the 
power  effective.  That  doctrine,  while  well  established, 
has  its  limits.  The  chain  of  causation  which  leads  up  to 
any  act  is  endless;  break  any  link  and  the  act  will  not 
occur.  Does  the  grant  of  power  to  prohibit  the  act  imply 
power  to  prohibit  every  act  which  may,  however  remotely, 
Tjontributet  Granted  an  express  grant  of  power  to  Con- 
gress to  prohibit  and  punish  murder — ^is  there  implied  a 
power  to  prohibit  the  manufacture  of  knives  with  which 
murder  may  be  committed  and  of  automobiles  in  which 
murderers  may  make  their  escape  ?  The  power  to  prohibit 
the  sale  of  intoxicant*  does  not  give  a  power  to  prohibit 
the  growing  of  hops  or  rye,  though  such  a  measure  might 
be  easier  to  enforce  .than  one  directed  against  secret  stills. 
It  does  not  give  power  to  prohibit  the  di^ng  of  cellars, 
though  they  may  afford  hiding  places  for  illicit  booze. 
It  does  not  give  power  to  prohibit  the  serving  of  coffee 
in  restaurants,  though  intoxicants  have  in  the  past  been 
disguised  by  being  served  in  coffee  cups.  Neither  does 
it  give  power  to  prohibit  the  sale  of  nonintoxicating  malt 
beverages  merely  because  such  a  sale  may  occasionally 
serve  as  a  veil  for  the  sale  of  beverages  which  are  in- 
toxicating. As  to  all  these  things  the  Constitution,  in 
the  words  of  the  Texas  court  in  the  Holley  case,  "has 
spoken  in  words  as  plain  as  language  could  well  make  it. 
It  may  be  the  language  of  silence,  but  it  is  a  language 
nevertheless  which  flows  naturally  and  by  irresistible  im- 
plication from  its  spoken  words." 

The  contrary  view  was  upheld  in  Marasso  v.  Van  Pelt, 
(Fla.)  81  So.  529,  holding  that  a  constitutional  provision 
that  the  "manufacture,  sale,  barter  or  exchange"  of  in- 
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toxicating  liquors  "are  hereby  forever  prohibited"  did  not 
invalidate  a  statute  making  it  unlawful  to  have  liquor  in 
possession  for  personal  usa  The  argument  of  the  court 
was  stated  as  follows :  "The  principle  of  the  rule  contained 
in  the  Tnaxim  ^Expressio  unius  est  exclusio  alterius'  can 
properly  be  applied  only  to  effectuate  the  intent  of  the 
law  making  power.  It  should  never  be  applied  to  defeat 
the  manifest  purpose  and  intent  of  a  provision  of  law. 
Article  19  as  amended  is  an  exercise  of  the  police  power 
of  the  state  by  the  people  themselves,  prohibiting  'the 
manufacture,  sale,  barter  or  exchange  of  all  alcoholic  or 
intoxicating  liquors  and  beverages,  whether  spirituous, 
vinous  or  malt  .  .  .  except  alcohol  for  medical,  scientific  or 
mechanical  purposes,  and  wine  for  sacramental  pur- 
poses,' and  it  commands  the  legislative  duties  to  regulate 
by  law  such  limited  sales  of  alcohol  and  wine  as  are 
permitted  and  to  'enact  suitable  laws  for  the  enforcement 
of  the  provisions  of  this  article.'  As  it  expressly  com- 
mands the  enactment  of  suitable  laws  to  enforce  its  provi- 
sions, obviously  the  article  has  not  'exhausted  the  police 
powers  of  the  state'  in  the  premises.  An  express  conmiand 
to  exercise  one  power  does  not  by  implication  abrogate 
other  police  powers,  particularly  when  the  exercise  of  the 
other  powers  accords  with  the  one  commanded."  It  is 
enough  for  the  purposes  of  the  present  discussion  to  point 
out  tiiat  this  argument  is  not  applicable  to  the  power  oi 
Congress,  since  it  is  based  on  the  idea  of  a  pre-existing 
police  power  to  pass  the  measure  under  consideration, 
which  is  held  not  to  be  "abrogated"  by  the  Constitution, 
while  Congress  admittedly  has  no  such  pre-existing  power 
but  must  find  its  authority,  if  at  all,  in  the  words  of  the 
18th  Amendment  itself.  It  may  be  noted  however  that 
the  discussion  of  the  majority  of  the  Florida  court  evoked 
a  masterly  dissenting  opinion  by  Chief  Justice  Browne, 
concurred  in  by  Justice  Taylor,  which  should  be  read  by 
every  person  who  is  interested  in  the  extent  to  which 
American  conceptions  of  constitutional  right  have  been 
invaded  by  modem  sumptuary  legislation.  In  the  course 
of  that  dissent  the  view  that  the  power  to  make  regulations 
of  the  kind  under  discussion  may  be  found  in  the  second 
section  of  the  18th  Amendment  was  convincingly  answered 
by  the  Chief  Justice,  who  said  with  respect  to  a  similar 
clause  attached  to  the  Florida  prohibition  amendment: 
"I  attach  no  weight  to  the  fact  that  article  19  contains 
a  cla^use  that  'the  Legislature  shall  enact  suitable  laws  for 
the  enforcement  of  the  provisions  of  this  article.'  That 
is  a  mere  iteration  of  a  power  inherent  in  the  Legislature 
to  enforce  by  suitable  laws  any  provision  of  the  Constitu- 
tion. This  power  is  inherent  in  the  Legislature,  and  needs 
no  express  grant  for  its  exercise.  Section  2  of  article  19 
therefore  gave  the  Legislature  no  power  that  it  did  not 
already  possess,  and  it  cannot  be  invoked  for  such 
purpose." 

The  principal  reliance  of  persons  seeking  to  uphold  a 
federal  prohibition  of  the  sale  of  nonintoxicating  liquors 
will  doubtless  be  on  the  language  of  the  Supreme  Court  in 
BuppeH  V.  Caffey,  251  U.  S.  264,  40  S.  Ct.  141.  In  that 
case  the  court  used  arguendo  language  tending  strongly  to 
support  the  existence  of  such  a  power  in  aid  of  a  prohibition 
directed  against  intoxicants.  Mr.  Justice  Brandeis  said: 
"May  the  plaintiff  show  as  a  basis  for  relief  that  the  beer 
manufactured  by  it  with  alcoholic  content  not  greater  than 
2.75  per  centum  in  weight  and  3.4  per  centum  in  volume 
is  not  in  fact  intoxicating?    The  government  insists  that 


the  fact  allied  is  immaterial  since  the  passage  of  the 
Volstead  Act  by  which  the  prohibition  of  the  manufacture 
and  sale  is  extended  to  all  beer  and  other  malt  liquor 
containing  as  much  as  one-half  of  1  per  centum  of  alcohol 
by  volume.  If  the  war  power  of  Congress  to  effectively 
prohibit  the  manufacture  and  sale  of  intoxicating  liquors 
in  order  to  promote  the  nation's  efficiency  in  men,  muni- 
tions and  supplies  is  as  full  and  complete  as  the  police 
power  of  the  states  to  effectively  enforce  such  prohibition 
in  order  to  promote  the  health,  safety  and  morals  of  the 
conununity,  it  is  clear  that  this  provision  of  the  Volstead 
Act  is  valid  and  has  rendered  immaterial  the  question 
whether  plaintiff's  beer  is  intoxicating.  For  the  legisla- 
tion of  and  decisions  of  the  highest  courts  of  nearly  all 
of  the  states  establish  that  it  is  deemed  impossible  to 
effectively  enforce  either  prohibitory  laws  or  other  laws 
merely  regulating  the  manufacture  and  sale  of  intoxicating 
liquors,  if  liability  or  inclusion  within  the  law  is  made 
to  depend  upon  the  issuable  fact  whether  or  not  a  particular 
liquor  made  or  soM  as  a  beverage  is  intoxicating.  In 
other  words,  it  clearly  appears  that  a  liquor  law,  to  be 
capable  of  effective  enforcement,  must,  in  the  opinion  of 
the  legislatures  and  courts  of  the  several  states,  be  made 
to  apply  either  to  all  liquors  of  the  species  enumerated, 
like  beer,  ale  or  .vsdne,  reg:ardless  of  the  presence  or  degree 
of  alcoholic  content;  or  if  a  more  general  description  is 
used,  such  as  distilled,  rectified,  spirituous,  fermented, 
malt,  or  brewed  liquors,  to  all  liquors  within  that  general 
description  regardless  of  alcoholic  content;  or  to  such 
of  these  liquors  as  contain  a  named  percentage  of  alcohol; 
and  often  several  such  standards  are  combined,  so  that 
certain  specific  and  generic  liquors  are  altogether  for- 
bidden and  such  other  liquors  as  contain  a  given  percentage 
of  alcohol.  ...  It  is  therefore  clear  both  that  Congress 
might  reasonably  have  considered  some  l^islative  defini- 
tion of  intoxicating  liquor  to  be  essential  to  effective  en- 
forcement of  prohibtion  and  also  that  the  definition  pro- 
vided by  the  Volstead  Act  was  not  an  arbitrary  one." 

This  language  must,  however,  be  read  in  the  light  of 
the  fact  that  the  court  was  passing  on  the  authority  of 
Congress  under  the  war  power,  the  most  sweeping  of  aU 
the  congressional  powers,  a  power  on  which  in  actual 
practice  no  limitation  has  ever  been  imposed.  It  is  broadly 
the  power  to  do  whatever  Congress  may  deem  needful  or 
expedient  to  the  successful  prosecution  of  war.  The  power 
to  prohibit  the  sale  of  nonintoxicating  liquor  is  indeed 
said  by  the  court  to  be  implied,  but  the  implication  is  not 
from  a  grant  of  power  to  prohibit  the  sale  of  intoxicating 
liquors  but  from  the  grant  of  power  to  make  war.  From 
that  grant  the  power  to  prohibit  the  sale  of  flannel  shirts 
IS  implied  as  fully  as  the  power  to  prohibit  the  sale  of 
intoxicating  drinks.  In  the  grant  nothing  specific  is  ex- 
pressed and  therefore  the  maxim  expressio  imius,  etc,  can 
have  no  possible  application.  The  situation  is  precisely 
the  same  as  in  the  state  decisions  which  have  been  cited. 
In  each  it  was  conceded  that  under  the  state  police  power 
the  statute  under  consideration  could  have  been  sustained, 
but  the  holding  was  that  an  express  grant  carried  with  it  an 
implied  prohibition  to  go  beyond  its  terms.  Under  the 
general  war  power,  as  under  the  general  police  power, 
there  are  implied  powers  which  cannot  be  derived  from 
a  specific  and  limited  grant  like  that  of  the  18th  Amend- 
ment. 

The  question  is  therefore  an  open  one  so  far  as  con- 


Digitized  by 


Google 


May,  1920.1 


LAW  NOTES 


27 


cems  the  court  which  must  pass  finally  on  the  power  of 
Congress,  and  the  weight  of  authority  and  it  is  believed 
of  reason  is  against  the  existence  of  the  power. 

•    W.  A.  S. 


LIABILITY  OF  WIRE  LINES  FOR  DAMAGES  DURING 
GOVERNMENT  CONTROL 

The  question  whether  there  is  any  redress  for  one 
who  was  damaged  as  a  result  of  the  operation  of  the  wire 
lines  while  under  governmental  control  has  recently  been 
presented  to  a  number  of  courts.  Unlike  the  legislation 
with  r^ard  to  the  railroads,  neither  the  joint  resolution 
under  which  the  wire  control  was  assumed  nor  the  act 
returning  their  properties  to  the  companies,  contains  any 
express  provision  covering  this  subject. 

The  only  clause  contained  in  the  joint  resolution  of 
July  16,  1918,  which  could  have  any  bearing  upon  this 
question  is  the  provision  "that  nothing  in  this  Act  shall 
be  construed  to  amend,  repeal,  impair  or  affect  existing 
laws  or  powers  of  the  states  in  relation  to  taxation  or  the 
lawful  police  regulations  of  the  several  states,  except 
wherein  such  laws,  powers,  or  regulations  may  affect  the 
transmission  of  Govemmrait  communications  or  the  issue 
of  stocks  and  bonds  by  such  system  or  systems.^'  (Fed. 
St.  Ann.  1918  Supp.  p.  884.) 

There  is  nothing  in  the  act  returning  the  properties  that 
affects  the  matter.  During  the  consideration  of  the  bill, 
Senator  Sheppard  offered  tibe  following  amendment : 

''And  provided  further,  that  actions  on  clartns  for  loss  and 
damage  on  account  of  the  acts  or  omissions  of  the  agents  and 
employees  engaged  in  the  operation  of  such  systems  occurring 
during  the  period  of  control  of  the  same  under  the  joint  resolu- 
tion approved  July  16th,  1918,  may  be  maintained  in  courts 
of  competent  jurisdiction,  and  in  any  such  action  no  defense 
shall  be  made  thereto  that  any  such  telegraph,  telephone,  marine 
cable  or  radio,  system  or  systems  was  an  instrumentality  or  agency 
of  the  Federal  Government,  and  any  judgment  therein  rendered 
shall  be  charged  to  the  operating  expenses  of  such  systems  during 
such  period  of  government  control,  and  compensation  made 
therefor  as  provided  in  such  joint  resolution : 

^^Provided,  that  no  process  mesne  or  final,  shall  be  levied  against 
the  property  of  any  such  system  or  systems  to  satisfy  any  such 
jad^nenf 

{Congressional  Record,  June  10,  1919,  p.  962.) 

In  this  the  House  refused  to  concur ;  the  Senate  receded 
and  it  did  not  become  a  part  of  the  act 

In  the  absence  of  any  express  statutory  provision  set- 
tling the  question,  several  theories  for  enforcing  liability 
have  been  urged.  Inasmuch  as  police  regulations  of  the 
several  states  have  been  left  unimpaired  and  unaffected 
it  has  been  insisted  that  those  state  statutes  which  require 
prompt  transmission  and  delivery  of  telegraphic  and 
telephonic  messages  are  still  in  full  force  and  are  adequate 
to  meet  the  situation.  In  the  cases  involving  the  power 
of  the  Postmaster  General  to  fix  intrastate  rates  it  had 
been  argued  that  this  proviso  with  reference  to  the  police 
power  of  tBe  states  was  broad  enough  to  include  the  rate 
making  power.     Chief  Justice  White  referring  to  this 


contention,  made  in  the  case  of  Dakota  Cent.  Telephone 
Co.  V.  South  Dakota,  250  U.  S.  163,  39  S.  Ct.  607,  said: 

"It  was  conceded  those  'police  powers'  were  susceptible  of 
two  significations,  a  comprehensive  one  embracing  in  substance 
the  whole  field  of  state  authority  and  the  other  a  narrower  one 
including  only  state  power  to  deal  with  the  health,  safety  and 
morals  of  the  people." 

The  Supreme  Court  of  the  United  States  in  that  case 
held  that  there  was  not  by  this  proviso  reserved  to  the 
states  any  police  power  sufficient  to  enable  them  to  regulate 
or  prevent  the  Postmaster  General  from  fixing  intrastate 
rates.  It  would  seem,  however,  that  this  holding  would 
not  necessarily  negative  the  idea  that  those  state  statutes 
which  require  the  prompt  transmission  and  delivery  of 
messages  may  properly  be  considered  as  embraced  within 
that  narrower  definition  of  the  police  power  as  having 
to  do  "with  the  health,  safety  and  morals  of  the  people." 
The  Supreme  Court  of  Arkansas,  however,  in  the  recent 
case  of  Western  Union  Td.  Co.  v.  Davis  (decided  Feb- 
ruary 23,  1920,  and  not  yet  reported)  construed  an 
Arkansas  statute  which  declares  that  telegraph  companies 
doing  business  in  the  state  "shall  be  liable  in  damages  for 
mental  anguish  or  suffering,  even  in  the  absence  of  bodily 
injury  or  pecuniary  loss  for  negligence  in  receiving,  trans- 
mitting or  delivering  messages"  (Kirby's  Digest,  sec. 
7947),  and  held  that  it  was  not  a  police  regulation.  There 
was  a  judgment  for  the  plaintiff  in  the  trial  court  and 
"learned  counsel  for  appellee,"  said  the  Supreme  Court 
of  Arkansas,  "defend  the  judgment  below  under  authority 
of  the  proviso  in  the  federal  statute  which  preserves  the 
authority  to  the  states  in  the  exercise  of  'lawful  police 
regulations.^  The  argument  is  that  the  liability  imposed 
on  tel^raph  companies  for  damages  by  way  of  mental 
anguish  resulting  from  n^ligence  in  the  transmission  of 
messages  is  in  the  nature  of  a  police  regulation,  the  liability 
for  which  is  preserved  in  the  federal  statuta" 

"This  contention  overlooks,  however,  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  recent 
case  of  Dakota  Cent.  Telephone  Co.  v.  South  Dakota,  250 
IT.  S.  163,  39  S.  Ct.  R  507,  which  interprets  the  language 
of  the  joint  resolution  of  Congress  and  gives  a  definition 
of  the  police  power  of  the  state  in  a  restricted  sense, 
limiting  it  to  that  phase  of  the  power  which  deals  with 
'health,  safety  and  morals,^  and  not  in  the  comprehensive 
sense  which  embraces  the  substance  of  the  whole  field  of 
state  authority."  In  the  case  which  the  court  was  deciding 
a  recovery  had  been  had  for  mental  suffering  alone  and 
it  may  be  that  the  court  merely  intended  to  deny  to  the 
statute  the  character  of  a  police  regulation  because  it 
gave  a  right  of  action  for  mental  suffering  alone  and  thus 
did  not  touch  "health,  safety  or  morals."  It  would  at 
any  rate  seem  clear  that  there  is  nothing  in  the  decision 
of  the  Supreme  Court  of  the  ITnited  States  to  negative 
the  idea  that  a  statute  requiring  the  prompt  transmission 
of  messages  is  a  police  regulation  when  under  it  an  action 
is  brought  for  physical  suffering. 

But  even  if  these  statutes  do  remain  in  force  and  un- 
impaired they  do  not  touch  the  heart  of  the  matter  and 
do  not  necessarily  afford  a  remedy  against  the  corporation 
owning  the  wire  Una  The  most  formidable  barrier  to  a 
recovery  remains  yet  to  be  overcoma  This  is  the  in- 
sistence that  when  the  Government  assumed  control  the 
property  of  the  corporations  passed  entirely  beyond  their 
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control  and  into  the  absolute  control  of  the  Government ; 
that  those  who  had  previously  been  their  employees  eo 
instante  ceased  to  be  tiieir  employees ;  that,  therefore,  any 
subsequent  negligence  of  these  employees  was  the  n^ligence 
not  of  their  former  employer,  the  corporation,  but  of  their 
then  employer,  the  Government  It  was  this  insistence 
that  Senator  Underwood  was  illustrating  when  he  replied 
to  Senator  Sheppard: 

^'Mr.  President,  if  the  Senator  will  allow  me,  I  desire  to  say 
that  after  the  Government  took  possession  of  this  property  any 
resolting  damages  growing  out  of  the  possession  of  the  property 
would  be  against  the  Govermnent  and  not  against  the  owners  of 
the  property.  If  the  Government  were  to  take  the  Senator's  auto- 
mobile for  a  war  emergency  and  the  man  who  was  driving  the 
car  ran  over  somebody  and  injured  him,  the  Senator  would 
not  be  liable  because  it  was  his  car,  but  the  Government  would 
be  liable  because  it  was  its  act.'' 

(Cong.  Record,  June  10th,  1920,  p.  962.) 

In  answer  to  this  it  has  been  suggested  that  it  was  the 
intention  of  Congress  as  embodied  in  the  joint  resolution 
and  of  the  President  as  expressed  in  his  proclamation 
issued  in  pursuance  thereof  to  permit  the  companies  to 
continue  to  transact  some  private  business  and  that,  there- 
fore, they  should  be  held  liable.  Judge  Foster  of  the 
CTnited  3tate8  District  Court  of  Louisiana  adopted 
this  view  in  the  case  of  WUherspoon  v.  Postal  Teh,  etc., 
Co.  257  Fed.  758,  and  said: 

''The  Postal  Telegraph  lines  were  take  over  by  the  President, 
under  authority  of  the  joint  resolution  of  Congress  of  July  16, 
1918,  by  his  proclamation  of  July  22,  1918.  The  proclamation 
directs  that  the  supervision,  possession,  control,  and  operation 
ef  the  tele^ph  and  telephone  systems  shall  be  exercised  by  and 
through  the  Postmaster  General,  and  that  the  said  Postmaster 
General  may  perform  his  duties  through  the  owners,  managers, 
board  of  directors,  receivers,  officers  and  employes  of  said 
telegraph  and  telephone  systems.  The  proclamation  further 
provides  that  the  'employes  of  the  various  telegraph  and 
telephone  systems  shall  continue  the  operation  thereof  in  the 
usual  and  ordinary  course  of  the  business  of  said  systems,  in 
the  names  of  their  respective  companies,  associations,  organiza- 
tions, owners  or  managers  as  the  case  may  be.' 

"Neither  in  the  joint  resolution  nor  the  proclamation  of  the 
President  is  there  a  provision  similar  to  section  10  of  the  Act 
of  March  21, 1918,  c.  25, 40  Stat  456  (Fed.  Stat.  Ann.  1918,  Supp. 
762),  taking  over  the  railroad  systems  of  the  country.  It  seems  to 
me,  however,  that  it  was  the  intention  of  Congress,  in  authorizing 
the  President  to  take  over  the  lines,  that  the  companies  should 
go  ahead  with  private  business  the  same  as  theretofore.  This 
would  contemplate  the  institution  and  defense  of  suits.  If  the 
company  is  allowed  to  take  and  send  private  messages,  there 
should  be  some  method  of  holding  it  liable  for  damages  occasioned 
through  negligence,  notwithstanding  the  Postmaster  General  had 
the  direction  and  control  of  the  company.  See  PoBtai  Tel.  dt 
CcUble  Co.  V.  CaXl,  256  Fed.  850. 

"The  joint  resolution  provides  for  just  compensation  to  the 
companies  and  the  method  of  settling  disputes  as  to  same  between 
them  and  the  government.  If  the  companies  are  held  for  damages 
occasioned  while  under  government  control,  compensation  will 
certainly  extend  to  reimbursement.  In  the  meantime  litigants 
should  not  be  delayed  m  liquidating  their  claims.  Therefore 
I  think  it  proper  that  the  plaintiff  in  this  case  should  be  allowed 
to  establish  his  liability  against  the  company,  if  there  is  any. 


Delay  in  the  trial  of  the  case  may  result  in  hardship  to  either 
side." 

This  opinion  v^as  delivered  in  overruling  an  exception 
to  the  complaint  that  no  oause  of  action  was  shown.  The 
case  has  not  yet  been  finally  determined  on  the  merits 
in  the  trial  court.  Judge  Foster's  opinion  was  delivered 
prior  to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  South  Dakota  casa  Chief  Justice  White  in 
that  case  defined  the  extent  of  the  control  of  the  Govern- 
ment: 

''We  are  of  opinion  that  Authority  was  conferred  as  to  all  the 
enumerated  elements,  and  that  there  was  hence  a  right  in  the 
President  to  take  complete  possession  and  control  to  enable  the 
full  operation  of  the  lines  embraced  in  the  authority.  The  o(m- 
temporaneous  federal  steps  taken  to  give  effect  to  the  resolutioD, 
the  proclamation  of  the  President,  the  action  of  the  Postmaster 
Oeneral  and  the  authority  of  the  President,  the  contracts  made 
with  the  telephone  companies  in  pursuance  of  authority  to  fix 
their  compensation,  all  establish  the  aocura<^  of  this  view  since 
they  all  make  it  clear  that  it  was  assumed  that  power  to  take 
full  control  was  conferred  and  that  it  was  exerted  so  as  to 
embrace  the  entire  business  and  the  right  to  the  entire  revenues 
to  arise  from  the  Act  of  the  United  States  in  carrying  it  oat" 

It  is  suggested,  however,  that  there  is  a  theory  upon 
which  the  corporations  owning  the  property  can  be  held 
liabla  That  theory  is  that  the  Government  was  really 
engaged  in  the  telephone  and  telegraph  business  through 
the  media  of  the  corporate  entities  of  the  various  corpora- 
tions. This  theory  contemplates  not  merely  the  tiiing 
over  of  the  various  properties  by  the  Government  to  the 
exclusion  of  the  corporations,  but  the  rendering  of  service 
through  the  medium  of  the  corporation.  There  is  ample 
authority  for  the  view  that  whai  the  United  States  con- 
ducts a  business  by  establishing  or  retaining  a  corporate 
entity  for  this  purpose,  the  corporation  may  be  held  liable 
regardless  of  the  fact  that  it  is  owned  and  controlled  by 
the  Government.  The  most  widely  known  instance  of 
the  application  of  this  principle  is  in  the  case  of  the 
Panama  Railroad  Company.  This  corporation  is  absolutely 
controlled  by  the  Government  through  stock  ownership  and 
is  also  operated  by  it.  Yet  it  is  held  liable  to  suit  to  the 
same  extent  as  any  other  railroad  corporation.  The  Cir- 
cuit Court  of  Appeals  of  the  Fifth  Circuit  in  so  holding 
recently  pointed  out  in  Panama  B.  Co.  v.  Cwrran,  256  Fed. 
768,  168  C.  C.  A.  114,  that  the  true  test  is  whether  the 
corporate  existence  is  preserved. 

In  the  case  of  the  wire  companies  there  are  indications 
that  the  Government  is  rendering  s^ice  through  the  cor- 
porate entities.  The  proclamation  of  the  President 
provides : 

''Said  Postmaster  General  may  perform  the  duties  hereby  and 
hereunder  imposed  upon  him,  so  long  and  to  such  extent  and 
in  such  manner  as  he  shall  determine,  through  the  owners, 
managers,  boards  of  directors,  receivers,  officers,  and  ^nployees 
of  said  telegraph  and  telephone  systems." 

That  both  the  companies  and  the  Government  were  of 
opinion  that  this  construction  might  be  placed  upon  the 
situation  would  seem  to  be  indicated  by  tihat  provision  of 
the  contract  entered  into  between  them  bj  which  the 
United  States  agrees  to  save  the  "company  harmless  from 
all  judgments  or  decrees  that  may  be  recovered  or  issued 
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against,  and  all  fines  and  penalties  that  may  be  imposed 
npon  it  by  reason  of  any  cause  of  action  arising  out  of 
federal  control,  or  of  anything  done  or  omitted  in  the 
possession,  operation,  use  or  control  of  its  properties  dur- 
ing the  period  of  Government  control."  Such  a  provision 
is  unnecessary,  if  the  corporation  merely  surrendered  its 
property,  but  extremely  .wise^  if  under  the  contract  the 
corporation  was  in  fact  conducting  the  business  for  the 
Government. 

The  view  here  outlined  has  apparently  not  been  urged 
upon  any  of  the  courts  which  have  considered  this  question. 
The  Supreme  Court  of  Arkansas  in  Western  Union 
Telegraph  Company  v.  Davis,  supra,  after  holding  the 
statute  there  considered  not  to  be  a  police  r^ulation, 
relieves  the  company  from  liability  upon  the  ground  that 
the  negligence  was  that  of  the  Government  and  not  that 
of  the  company.  The  Court  of  Civil  Appeals  of  Texas 
reached  the  same  conclusion  based  upon  tiie  same  reason- 
ing in  the  case  of  WcJlace  v.  Western  Union  Telegraph  Co. 
(decided  January  29,  1920,  but  not  yet  reported).  The 
Supreme  Court  of  Alabama  has  also  considered  the  ques- 
tion in  Rachel  Canidate  v.  Western  Union  Tel.  Co.  (de- 
cided January  15th,  1920,  not  yet  reported).  While 
that  court  arrives  at  the  same  result  as  did  the  Arkansas 
and  Texas  courts,  yet  implicit  in  its  opinion  is  a  recogni- 
tion of  the  fact  that  the  corporation  itself  was  functioning 
on  behalf  of  the  Government.  Mr.  Justice  McClellan  in 
describing  the  situation  says : 

''The  control  and  possession  of  all  wire  lines  taken  by  the 
United  States  Gk)V6mment,  through  its  official  agencies  and  under 
validly  vested  discretionary  authority  unrevisable  by  the  judicial 
departments,  state  and  federal,  was  a  complete  control  and 
exclusive  possession;  thtts  relegating  to  the  category  of  mere 
agents  of  the  United  States  the  function  of  the  wire  com- 
panies, etc. 

''The  complete  control  and  the  exclusive  possession  of  this 
as  well  as  all  other  wire  lines  within  the  resolution  of  Congress, 
as  affected  through  the  proclamation  of  the  President,  having 
passed  to  the  United  States,  the  defendant  (appellee)  was  not 
and  could  not  have  been  engaged  in  the  business  described  in 
the  complaint  except,  and  that  only,  under  the  derivative 
aathority,  a  mere  agency,  imposed  upon  the  telegraph  company 
by  the  paramount  governmental  processes  set  forth  in  the  plea, 
to  the  end  that  whatever  service  the  physical  properties  and 
the  company's  personnel  might  render  in  the  transmission  of 
intelligence  by  wire  should  be  and  was  a  pubHc  governmental 
service  or  function,  to  or  in  respect  of  the  discharge  of  which — 
within  the  realm  of  the  company's  legitimate  activity  under  the 
complete  control  and  exclusive  possession  of  the  government — 
neither  the  company,  as  such,  nor  the  person. so  serving  in  the 
operation  of  any  of  the  functions  of  the  company  so  dominated, 
were  subject  to  individual  corporate  or  personal  liability  to  third 
persons  for  a  breach  of  a  contract  or  for  a  tort  (the  breach  of 
a  public  duty)  predicated  alone  of  a  contract  for  the  transmission 
of  intelligence  by  wire." 

While  this  language  seems  to  recognize  that  the  cor- 
poration has  not  merely  delivered  its  personnel  and  prop- 
erty to  the  government  but  is  itself  fimctioning  on  behalf 
of  the  Government,  yet  it  assumes  that  which  is  certainly 
debatable,  that  in  so  doing  the  corporation  .is  engaged 
in  performing  a  strictly  govenmiental  function  and  is  thus 
immune  from  suit.  The  reasoning  which  would  lead  to 
the  adoption  of  this  view  is  found  in  Ballaine  v.  Alaska 


Northern  B.  Co.,  259  Fed,  183,  while  the  contrary  idea 
is  set  out  and  sustained  by  Panama  B.  Co.  v.  Curran, 
supra,  and  8alas  v.  U.  8.,  234  Fed.  842,  148  0.  C.  A.  440. 

In  Congress  it  was  suggested  that,  if  the  companies 
were  not  suable  on  causes  of  action  arising  during  the 
period  of  governmental  control,  relief  might  be  had 
against  the  Government  itself  in  the  Court  of  Claims. 
However,  in  addition  to  the  inconvenience  and  expense 
incident  to  a  resort  to  that  tribunal,  it  is  at  least  doubtful 
whether  under  present  statutes  that  court  has  jurisdiction 
of  such  claims  as  usually  arise  as  a  result  of  the  operation 
of  wire  systems. 

Should  it  be  finally  held  either  that  the  companies  did 
not  participate  in  the  operation  of  the  lines  during  the 
period  of  government  control  or  that  their  participation 
was  the  exercise  of  a  governmental  function  to  such  an 
extent  that  a  suit  against  them  would  in  effect  be  a  suit 
against  the  United  States,  then  hundreds  of  persons  taving 
just  claims  aggr^ating  thousands  of  dollars  will  be  with- 
out a  remedy  and  there  will  be  a  serious  hiatus  in  the  law. 
Justice  requires  the  immediate  enactment  of  legislation 
which  will  eliminate  even  the  possibility  of  such  a  result. 

Walteb  p.  Abmstrong. 


TERMINATION  OF  WAR 


As  the  termination  of  a  war  had  far-reaching  legal  conse- 
quences, it  is  important  to  fix  its  precise  date,  both  according 
to  the  rules  of  international  law,  which  regulate  the  relations 
of  State  to  State,  and  according  to  English  law,  by  which  the 
rights  and  duties  of  those  individuals  are  governed  who  resort  to 
our  courts. 

According  to  international  law,  there  is  no  difficulty  in  the 
case  of  those  belligerents  in  the  recent  war  which  ratify  the 
treaties  of  peace.  The  German,  Austrian,  and  Bulgarian  treaties 
expressly  provide  that  from  the  coming  into  force  of  each  of 
them  the  state  of  war  will  terminate;  and  the  Hungarian  and 
Turkish  treaties  will  doubtless  contain  a  similar  provision.  There- 
fore it  only  remains  to  determine  the  date  upon  which  each  of 
these  treaties  comes  into  force.  This  date  is  to  be  fixed,  according 
to  the  terms  of  the  treaties  themselves,  by  reference  to  the  first 
proces-verbal  of  the  deposit  of  ratifications  (a  minute  or  memoran- 
dum in  diplomatic  form)  drawn  up  when  each  treaty  has  been 
ratified  by  the  Central  Power  concerned  on  the  one  hand,  and 
by  three  of  the  five  principal  Allied  and  Associated  Powers  on 
the  other.  The  date  of  that  proces-verbal  is  the  date  upon  which 
the  state  of  war  comes  to  an  end,  as  between  that  Central  Power 
and  those  of  the  Allied  and  Associated  Powers  which  have  ratified 
the  treaty  on  or  before  the  date.  But  a  ^ate  of  war  continues 
between  that  Central  Power  and  each  Allied  or  Associated  Power 
imtil  it  ratifies  the  treaty,  or  until,  if  ratification  is  indefinitely 
postponed,  the  war  is  terminated  under  the  general  rules  of 
international  law  by  what  is  called  simple  cessation  of  hostilities. 
For  example,  the  war  between  (Germany  and  the  British  Empire, 
France,  Italy,  Japan,  and  a  number  of  other  Allied  Powers  came 
to  an  end  on  the  10th  Jan.  1920,  but  continues  for  each  of  the 
Allied  or  Associated  Powers  until  the  date  upon  which  it  deposits 
its  ratification  at  Paris,  or,  if  it  is  an  extra-European  Power, 
gives  notice  of  ratification.  Difficulties  which  have  arisen  in  this 
connection  are  due  solely  to  a  misunderstanding  of  the  language 
of  treaties,  and  the  usual  diplomatic  procedure.     Ratification 
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means,  not  the  constitutional  act  of  executing  the  instrument  of 
ratification,  but  the  deposit  or  exchange  of  ratifications  between 
the  States  concerned.  That  Powers  whose  seat  of  government 
is  outside  Europe  should  be  permitted  to  effect  ratification  by 
notice  is  a  variation  from  the  general  practice,  the  convenience 
of  which  is  obvious.  When  ratifications  are  exchanged  or  de- 
posited, it  is  customary  for  the  ceremony  to  be  recorded  in  a 
protocol  or  a  proces-verbal,  which  is  not,  as  has  been  suggested, 
a  public  announcement. 

Real  difficulties  do,  however,  arise  in  the  case  of  a  belligerent 
which  does  not  sign,  or  does  not  ratify,  a  treaty  of  peace.  Thus 
China  did  not  sign  the  Treaty  of  Versailles,  but  issued  a  "Presi- 
dential mandate^'  stating  that  war  between  China  and  Germany 
was  at  an  end  (see  Times,  Sept.  15,  1919) ;  and  those  who 
oppose  ratification  of  this  treaty  by  the  United  States  suggest 
that  war  between  the  United  States  and  Germany  should  be 
ended  by  some  other  means.  Text-books  on  international  law 
do  not  generally  recognize  methods  of  ending  a  war  other  than 
subjugation,  treaty,  and  simple  cessation  of  hostilities,  and  it 
may  be  that  a  unilateral  declaration  that  a  war  has  come  to  an 
end  (quite  apart  from  the  constitutional  questions  which  may 
be  involved)  amounts,  under  the  law  of  nations,  to  no  more 
than  evidence  that  cessation  of  hostilities  has  in  fact  taken  place. 
In  this  case  it  would  be  impossible  to  regard  it  as  fixing  the  exact 
date  of  the  termination  of  a  state  of  war. 

The  termination  of  the  war  between  Great  Britain  and  the 
Central  Powers,  according  to  English  law,  is  governed  by  the 
Termination  of  the  Present  War  (Definition)  Act  1918  (8  &  9 
Geo.  V,  c.  59).  This  Act  provides  a  means  for  fixing  by  Order 
in  Council  both  the  date-  of  the  termination  of  the  war  as  a 
whole,  and  also  the  date  of  the  termination  of  war  between 
Great  Britain  and  any  particular  State.  An  order,  published  in 
the  London  Gazette  of  the  10th  Feb.  1920  fixed  the  10th  Jan. 
1920  as  the  statutory  date  for  the  termination  of  the  war  with 
Germany;  and  it  is  probable  that  other  orders  will  be  made 
as  each  treaty  comes  into  force.  But  the  war  as  a  whole  will 
not  legally  come  to  an  end  until  a  date,  to  be  declared  also  by 
Order  in  Council,  which  is  to  be,  as  nearly  as  may  be,  the  date 
of  the  exchanges  or  deposit  of  ratifications  of  the  last  treaty  of 
peace.  This  seems  likely  to  be  the  treaty  with  Turkey;  and, 
as  it  has  not  yet  been  submitted  to  the  Turkish  plenipotentiaries, 
the  statutory  termination  of  the  war  may  still  be  long  deferred. 

The  date  so  fixed  is  the  date  which,  under  the  Act,  is  to  be 
read  into  "any  provision  in  any  contract,  deed,  or  other  instru- 
ment  referring,  expressly  or  impliedly,  and  in  whatever  form 
of  words'*  to  the  war  or  to  the  recent  hostilities,  except  where 
the  context  requires  otherwise.  Consequently  the  principal  point 
to  be  determined  in  each  particular  case  is  whether  or  not  the 
context  requires  the  substitution  of  some  other  date  than  the 
statutory  date  of  the  termination  of  the  war.  If,  for  example, 
the  context  makes  it  clear  that  the  instrument  in  question  refers 
to  the  termination  of  the  war  between  Great  Britain  and  Germany, 
that  date,  as  fixed  by  Order  in  Council,  must  be  substituted  for 
the  statutory  date  of  the  termination  of  the  war  as  a  whole.  But 
if  the  document  which  is  to  be  construed  refers  to  "the  signature 
of  peace  with  Germany,''  a  more  difficult  question  arises,  which 
requires  judicial  interpretation.  If  the  words  in  the  instrument 
are  the  "declaration  of  peace  with  Germany,"  arguments  founded 
on  the  proclamation  by  the  King  read  on  the  2nd  July  1919 
(wherein  His  Majesty  declared  his  will  and  pleasure  that  upon 
the  exchange  of  the  ratifications  thereof  the  said  Treaty  of  Peace 
be  observed  inviolably)  lead  to  the  same  date — ^the  10th  Jan. 
1920 — ^which  has  been  declared  under  the  Act  to  be  the  date 
of  the  end  of  the  war  with  Germany. — Law  Times. 


Cases  of  ^nitttsi 


laCPRISONlCElTT  AS  EfFECTINQ  ABANDONMENT  OF  HOMESTEAD. — 

It  seems  that  the  imprisonment  of  the  owner  of  a  homestead 
does  not  constitute  an  abandonment  thereof  and  that  a  convey- 
ance by  him  of  the  premises  during  his  detention  in  jail  is  valid. 
It  was  so  held  in  Millett  v.  Pearson,  (Minn.)  173  N.  W.  411, 
reported  and  annotated  in  5  A.  L.  R.  256,  wherein  the  court  said : 
''As  a  general  rule  of  law  persons  under  legal  disability  or 
restraint,  or  persons  in  want  of  freedom,  are  incapable  of  losing 
or  gaining  a  residence  by  acts  performed  by  them  under  the 
control  of  others.  There  must  be  on  exercise  of  volition  by 
persons  free  from  restraint  and  capable  of  acting  for  themselves, 
in  order  to  acquire  or  lose  a  residence.  A  person  imprisoned 
under  operation  of  law  does  not  thereby  change  his  residence. 
Freeport  v.  Stephenson  County,  41  111.  495;  Clark  v.  Robinson, 
88  IlL  498;  Barton  v.  Barton,  74  Ga.  761;  Grant  v.  DaUiber,  11 
Conn.  234.  There  was  no  proof  of  any  act  on  the  part  of 
Ostapchuk,  subsequent  to  the  death  of  his  wife,  from  which 
a  presumption  can  be  drawn  that  he  intended  an  abandonment 
of  his  homestead.  His  absence  therefrom  while  under  detention 
in  the  county  jail  raises  no  such  presumption.  To  constitute 
an  abandonment  there  must  be  an  actual  removal  from  the 
premises.  An  intention  to  remove  is  insufficient.  Robertson  v. 
Sullivan,  31  Minn.  197,  17  N.  W.  336.  The  premises  in  ques- 
tion were  the  homestead  of  Ostapchuk  at  the  time  of  his  arrest, 
and  remained  his  legal  abode  until  he  conveyed  the  same  to  the 
plaintiff,  notwithstanding  his  detention  in  jail." 

Daylight  Saving  Act  as  Affecting  Period  of  Time  Pre- 
scribed BY  Statute.— -In  Ellard  v.  GoodeU  (Ala.)  83  So.  569, 
it  was  held  that  the  Federal  Daylight  Saving  Act  of  March  19, 
1918,  did  not  effect  the  repeal  or  modification  of  the  period 
fixed  by  the  Alabama  Code  for  the  presentation  of  bills  of 
exceptions.  The  following  brief  extract  from  the  opinion  is 
explanatory  of  the  decision  of  the  court :  '' Judgment  was  entered 
on  March  19,  1918.  The  bill  of  exceptions  was  presented  to  the 
presiding  judge  on  June  17, 1918,  *at  11:15  p.m.  Central  standard 
time  and  12:15  p.m.  June  18,  1918,  present  national  legal  time.' 
U.  S.  Stat,  at  Large,  vol.  40,  pp.  450,  451.  The  motion  to  strike 
proceeds  on  the  theory  that  the  bill  of  exceptions  was  not  pre- 
sented within  90  days  after  judgment  entered  as  required  by 
Code,  i  3019.  As  appears,  the  bill  was  presented  45  minutes 
before  the  expiration  of  the  nineteenth  day  if  measured  by  central 
standard  time,  but  its  presentation  was  15  minutes  late  if 
measured  by  the  time  defined  by  the  act  of  Congress,  above  cited, 
approved  March  19,  1918.  Our  statute  (Code,  5  3019)  accords 
an  appeUant  90  days  of  24  hours  each  in  which  to  present  to 
the  presiding  judge  the  bill  of  exceptions.  The  mentioned  act 
of  Congress  did  not  effect  a  repeal  or  modification  of  the  period 
fixed  by  our  Code,  $  3019,  for  the  presentation  of  bills  of  excep- 
tions. It  was  not  so  designed.  To  give  that  act  such  operation 
and  effect  as  this  motion  to  strike  contemplates  would  involve 
the  affirmation  that  this  appellant  had  been  thereby  deprived 
of  one  hour  of  the  time  our  statute  accorded  him  in  which  to 
present  his  bill  of  exceptions.  The  motion  to  strike  must  there- 
fore be  overruled." 

HoMiaDE  BY  Shooting  Into  Railroad  Train  as  Affected  by 
Absence  of  Malice.— In  Banks  i;.  State  (Tex.)  211  S.  W.  217, 
reported  and  annotated  in  5  A.  L.  B.  600,  it  was  held  that  one 
who  deliberately  shoots  into  a  railroad  train  cannot  avoid  liability 
for  the  resulting  homicide  by  disclaiming  malice.  The  court  said : 
'^t  appears  from  the  record  that  on  the  night  of  the  homicide, 
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and  while  at  his  post  of  dtLty  on  a  moving  railroad  train;  one 
Hawkins,  a  n^ro  hrakeman^  was  shot  and  killed  by  some  member 
of  a  party  of  negroes  who  were  walking  along  a  dirt  road  near 
to  the  railroad  track.  No  reason  is  assigned  for  such  shooting, 
and  it  does  not  appear  that  appellant  or  any  member  of  the 
party  was  acquainted  with  any  of  the  parties  on  the  train,  and 
that  any  specific  malice  could  be  directed  towards  the  deceased, 
but  under  our  law  the  same  is  not  necessary.  One  who  deliberately 
uses  a  deadly  weapon  in  such  a  reckless  manner  as  to  evince  a 
heart  regardless  of  social  duty  and  fatally  bent  on  mischief,  as 
is  shown  by  firing  into  a  moving  railroad  train  upon  which 
human  beings  necessarily  are,  cannot  shield  himself  from  the 
eonsequences  of  his  acts  by  disclaiming  malice.  Malice  may  be 
toward  a  group  of  persons  as  well  as  toward  an  individual.  It 
may  exist  without  former  grudges  or  antecedent  menaces.  The 
intentional  doing  of  any  wrongful  act  in  such  manner  and  under 
such  circumstances  as  that  the  death  of  a  human  being  may 
result  therefrom  is  malice.  In  the  instant  case  the  appellant 
admits  his  presence  and  participation  in  the  shooting  which 
resulted  in  the  death  of  the  deceased.  ...  That  man  who  can 
coolly  shoot  into  a  moving  train,  or  automobile,  or  other  vehicle 
in  which  are  persons  guiltless  of  any  wrongdoing  toward  him 
or  provocation  for  such  attack  is,  if  possible,  worse  than  the 
man  who  endures  insult  or  broods  over  a  wrong,  real  or  fancied, 
and  then  waylays  and  kills  his  personal  enemy.  The  shame  of 
the  world  recently  has  been  the  unwarranted  killing  of  persons 
who  were  noneombatants,  and  who  were  doing  nothing,  and  were 
not  capable  of  inflicting  injury  upon  their  slayers.  -Of  kindred 
spirit  is  he  who  can  shoot  in  the  darkness  into  houses,  crowds,  or 
trains,  and  recklessly  send  into  eternity  those  whom  he  does  not 
know  and  against  whom  he  has  no  sort  of  reason  for  directing  his 
malevolence." 

LlABILTTT    rOB   LOSS   OP    PROPERTY   LePT    UNPROTECTED  WhEN 

Owner  is  Wrongfully  Arrestted. — ^In  Whitehead  v.  Stringer 
(Wash.)  180  Pac.  486,  reported  and  annotated  in  5  A.  L.  R. 
358,  it  was  held  that  the  plaintiff  in  an  action  for  unlawful 
arrest  properly  included  in  his  elements  of  damage  the  loss  of 
fittings  stolen  from  his  automobile  truck,  where,  at  the  time  of 
his  arrest,  in  spite  of  his  protests,  the  arresting  officer  refused 
to  permit  him  to  remove  the  truck  to  a  place  of  security,  the 
officer  himself  having  failed  to  do  anything  for  its  protection. 
Said  the  court :  ''The  respondents  argue  that,  since  the  complaint 
shows  the  automobile  trudic  was  damaged  by  an  independent 
intervening  criminal  act  of  third  persons,  which  act  the  sheriff 
was  not  bound  to  anticipate,  therefore  the  act  of  arresting  the 
appellant  was  not  the  primary  cause  of  loss.  .  .  .  We  think  the 
controlling  question  here  is  whether  the  complaint  is  sufficient 
to  show  that  the  sheriff  knew  or  had  reasonable  cause  to  believe 
that  the  automobile  was  in  an  unsafe  place  and  would  likely  be 
molested  at  the  place  where  it  was  left.  The  complaint  upon 
its  face  shows  in  the  allegation  hereinbefore  quoted  that  the 
deputy  sheriff,  over  the  remonstrance  of  the  appellant,  refused 
to  permit  the  appellant  to  remove  the  truck  to  a  safe  place; 
that  the  deputy  sheriff  well  knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  that  the  truck  was  left  in  a  dangerous 
place,  where  its  parts  could  be  easily  stolen  and  would  be  stolen; 
and  that  the  sheriff  and  the  deputy  sheriff  refused  to  permit  the 
appellant  to  have  the  automobile  removed  to  a  safe  place,  and 
they  themselves  refused  to  take  any  steps  to  preserve  or  look 
after  the  automobile  truck.  But  for  these  allegations,  we  have 
no  doubt  the  rule  relied  upon  by  the  respondents  would  apply, 
and  the  sheriff  could  not  be  held  to  anticipate  that  a  third  party 
would  intervene  and  molest  the  automobile.  But  when  it  is 
alleged,  as  it  is  here,  that  the  deputy  was  informed  of  the  fact 


that  the  automobile  was  in  a  dangerous  place,  where  its  parts 
could  easily  be  stolen,  and  where  the  sheriff  or  his  deputy  refused 
to  permit  the  automobile  to  be  placed  in  a  safe  place,  where 
they  refused  to  take  care  of  it  themselves,  we  are  of  the  opinion 
that  under  these  circumstances  they  are  liable  for  the  injury 
which  occurred  to  the  autompbile  truck  in  such  place." 

Right  op  Passenger  to  Re-enter  Train  Apter  Ejection. — 
A  passenger  once  lawfully  ejected  for  nonpayment  of  fare,  at 
a  point  where  the  train  would  not  otherwise  have  stopped,  has 
no  right,  it  seems,  to  re-enter  the  train  on  tender  of  fare;  nor 
has  he  a  right  to  continue  his  journey  by  tender  of  fare  after 
the  signal  for  stopping  the  train  has  been  given.  It  was  so 
held  in  Mangum  v.  Norfolk,  etc.,  R.  Co.  (Va.)  99  S.  E.  686, 
reported  and  annotated  in  5  A.  L.  R.  346,  wherein  the  court, 
after  reviewing  the  facts,  said:  "The  decided  cases  on  the  right 
of  the  carrier  to  eject  a  passenger  for  refusal  to  pay  his  fare 
are  very  numerous,  and  not  altogether  in  harmony.  It  will  not 
be  necessary  to  discuss  the  nice  distinctions  drawn  in  some  of 
them;  but,  confining  ourselves  to  the  facts  of  the  case  in  judg- 
ment, the  following  propositions  of  law  applicable  thereto  seem 
to  be  well  sustained  by  the  authorities :  As  between  the  passenger 
and  the  conductor,  the  conductor  is  the  sole  judge  of  the  validity 
of  the  ticket  tendered  in  payment  of  the  fare.  If  he  decides 
that  the  ticket  is  invalid,  he  has  the  right,  upon  so  notifying 
the  passenger,  to  require  the  passenger  to  pay  his  fare,  and^ 
if  he  refuses  to  do  so,  to  eject  him  from  the  train.  If  the 
passenger  is  acting  in  good  faith  and  honestly  believes  his  ticket 
is  good  and  that  he  is  entitled  to  ride  thereon,  he  is  entitled 
to  a  reasonable  time  and  a  fair  opportunity  to  decide  whether 
or  not  he  will  pay  his  fare.  After  he  has  had  such  time  and 
opportunity,  if  he  refuses  to  pay  his  fare,  the  conductor  may 
eject  him,  and,  when  once  lawfully  ejected  at  a  point  at  which 
that  train  would  not  otherwise  have  stopped,  he  has  no  right 
to  re-enter  that  train  upon  tender  of  fare.  The  passenger's  right 
to  tender  his  fare  and  continue  his  journey,  after  having  refused 
payment,  continues  until  the  conductor  has  rightfully  given  the 
engineer  the  signal  to  stop  the  train — ^no  longer.  A  tender  after 
the  signal  to  stop  has  been  rightfully  given  comes  too  late  to 
revive  the  right  of  the  passenger,  which  he  lost  by  refusal  to 
pay  his  fare.  He  may  not  thus  interefere  with  the  proper  con- 
duct of  the  carrier's  business,  and  the  conveniences  and  safety  of 
the  traveling  public  ...  Upon  the  defendant's  demurrer  to  the 
evidence,  we  must  hold  that  the  plaintiff  in  error  acted  in  good 
faith,  and  honestly  believed  that  his  ticket  was  good  and  entitled, 
him  to  passage ;  that  the  plaintiff  in  error  offered  to  pay  his  fare 
while  the  conductor  was  pulling  the  bell  cord  for  the  first  time, 
and  before  the  stop  signal  had  been  completed;  that  the  signal 
could  easily  have  been  stopped  at  this  time,  without  inconvenience 
to  anyone;  and  that  the  conductor  wrongfully  refused  to  accept 
the  fare  when  so  tendered,  and  wrongfully  ejected  the  plaintiff 
in  error  from  the  train.  The  ejection  of  the  plaintiff  in  error 
being  wrongful,  all  of  the  subsequent  acts  of  the  conductor  and 
other  employees  of  the  company  hereinbefore  detailed  were  like- 
wise wrongful,  and  for  these  wrongs  the  defendant  company  is 
liable." 

LiABiLrrr  op  Railroad  Voluntarily  Undertaking  to  Care 
POR  Injured  Trespasser. — ^A  raibroad  company  which  undertakes 
to  care  for  an  injured  trespasser  cannot,  it  seems,  be  held  liable 
for  negligence  in  so  doing  unless  the  condition  of  the  injured 
person  is  made  worse  by  such  neglect.  It  was  so  held  in  Gates  v. 
Chesapeake  &  R.  Co.  (Ky.)  213  S.  W.  564,  reported  and  an- 
notated  in  5  A.  L.  R.  507,  wherein  the  court  after  reviewing 
the  authorities  said:  ''Ordinarily  a  railroad  company  owes  no 
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duty  to  a  trespasser  until  his  peril  is  discovered,  and  is  not  liable 
for  an  injury  to  him,  unless,  after  his  peril  is  discovered,  the 
injury  to  him  may  be  avoided  with  proper  care.  It  is  not  claimed 
appellant's  peril  was  discovered  in  time  to  have  prevented  the 
injury;  but  his  cause  of  action  is  predicated  upon  appellee's 
negligence  in  leaving  him  unattended  for  about  four  hours  at 
Maysville,  after  having  undertaken  to  care  for  him,  and  because 
of  this  fact  the  second  amputation  was  made  necessary.  Unless 
the  acts  complained  of  aggravated  the  injury,  or  made  his  condi- 
tion worse,  clearly  the  company  would  not  be  liable.  Having 
assumed  charge  of  appellant,  as  alleged  in  the  petition,  it  was 
not  incumbent  upon  appellee  to  continue  to  care  for  the  injured 
man  until  he  recovered  or  was  removed  by  death.  No  such  duty 
should  be  imposed.  But,  having  undertaken  to  care  for  him, 
it  must  do  so  in  a  proper  manner  and  without  negligence.  It  is 
possible  appellant  would  have  suffered  just  as  much,  and  the 
second  amputation  would  have  been  necessary,  even  though  he 
had  received  prompt  and  proper  attention.  That  he  suffered 
or  was  compelled  to  undergo  the  second  operation  does  not  of 
itself  Bx  liability  upon  appellee.  The  burden  is  on  appeUant 
to  show  with  reasonable  certainly,  that,  had  he  received  proper 
care,  the  additional  pain,  suffering,  and  second  amputation  could 
have  been  avoided.  This  may  be  difficult  of  proof,  but  the  rights 
of  the  company  must  not  be  guessed  away;  there  must  be  some 
evidence  to  support  the  allegation  of  the  petition.  Had  appellee, 
with  due  care  and  diligence,  after  taking  charge  of  appellant 
placed  him  in  the  care  of  a  competent  surgeon  or  physician, 
or  taken  him  to  a  hospital  or  infirmary,  or  sent  him  to  his  family 
or  near  relatives,  and  stopped  there,  its  duty  and  obligation  to 
the  injured  man  would  have  then  ceased;  more  it  could  not  be 
compelled  to  do.  We  are  mindful  of  the  argument  that,  in 
ordering  a  reversal  of  the  case,  we  will  be  establishing  a  doctrine 
which  will  allow  an  action  against  a  ^ood  Samaritan  and  let 
the  priest  and  Levite  go  free.  But  such  is  not  the  case;  just 
the  contrary  being  true.  From  the  narrative  as  recorded  by  the 
Gospel  writer,  we  find  that  the  necessities  of  the  one  who  had 
been  so  roughly  handled  by  the  thieves,  on  his  way  from  Jerusalem 
to  Jericho,  were  well  and  carefully  attended  to,  his  wounds  were 
bound,  oil  and  wine  poured  in,  transportation  furnished,  and  lodg- 
ing provided;  this  kind  of  treatment  negatives  any  suggestion 
of  negligence." 

LIABILIT7  07  Publisher  07  Fiction  fob  Libel  Contained 
Thebeik.— In  Corrigan  v.  Bobbs-Merrill  Co.  (N.  Y.)  126  N.  E. 
260,  it  was  held  that  the  publisher  of  a  novel  was  chargeable 
with  libelous  matter  contained  therein  even  though  the  publisher 
had  no  intent  to  injure  and  was  in  fact  unaware  of  the  existence 
of  the  person  libeled,  and  that  punitive  damages  could  be  recovered 
if  malice  or  bad  faith  were  shown.  Speaking  on  the  question 
of  compensatory  damages,  the  court  said:  ''The  fact  that  the 
publisher  has  no  actual  intention  to  defame  a  particular  man  or 
indeed  to  injure  any  one  does  not  prevextt  recovery  of  com- 
pensatory damages  by  one  who  connects  himself  with  the  publica- 
tion, at  least,  in  the  absence  of  some  special  reason  for  a  positive 
helief  that  no  one  existed  to  whom  the  description  answered. 
The  question  is  not  so  much  who  was  aimed  at  as  who  was  hit. 
.  .  .  This  rule  is  unqualifiedly  applied  to  *  publications  in  the 
newspaper  press,  and  is  no  different  when  applied  to  those  who 
issue  books.  Works  of  fiction  not  infrequently  depict  as  im- 
aginary events  in  courts  of  justice  or  elsewhere  actuaUy  drawn 
or  distorted  from  real  life.  Dickens  in  'Pickwick  Papers'  has 
a  well-known  court  scene  of  which  Mr.  Serjeant  BaUantine  says 
in  his  'Experiences'  that  Mr.  Justice  Gazelee  'has  been  delivered 
to  posterity  as  having  presided  at  the  famous  trial  of  Bardell  v. 
Pickwick.     I  just  remember  him,  and  he  certainly  was  deaf.' 


Goldwin  Smith,  the  distinguished  historian  and  publicist,  said  of 
Disraeli's  veiled  attack  upon  him  as  'The  Oxford  Professor*  in 
the  novel  'Lothair,'  that  CB^miniscences,'  p.  171):  'He  after- 
wards pursued  me  across  the  Atlantic,  and  tried  to  brand  me, 
under  a  perfectly  transparent,  pseudonym,  if  "Oxford  Professor" 
could  be  called  a  pseudonym  at  all,  as  a  "social  sycophant."  There 
is  surely  nothing  more  dastardly  than  this  mode  of  stabbing  a 
reputation.'  The  power  of  Charles  Reade's  descriptions  of  prison 
life  in  'It's  Never  Too  Late  to  Mend'  and  the  abases  of  private 
insane  asylums  in  'Hard  Cash'  is  undeniable,  although  the  truth 
of  some  of  his  details  was  challenged.  The  novel  of  purpose, 
such  as  'Uncle  Tom's  Cabin,'  often  deals  with  incidents  and 
individuals  not  wholly  imaginary.  Reputation  may  not  be 
traduced  with  impunity,  whether  under  the  literary  forms  of  a 
work  of  fiction,  or  in  jest  (Triggs  v.  Sun  Printing  &  Pub.  Aas'n, 
179  N.  Y.  144,  71  N.  E.  735,  66  L.  R.  A.  612,  103  Am.  St.  Eep. 
841,  1  Ann.  Cas.  326,  or  by  inadvertence  (Moore  v.  Francis,  121 
N.  Y.  199,  207.  23  N.  E.  1127,  8  L.  R.  A.  214,  18  Am.  SL  Eep. 
810),  or  by  the  use  of  words  with  a  double  meaning  (Morrison  v. 
Smith,  177  N.  Y.  366,  69  N.  E*  725;  First  Nat.  Bank  of  Waveriy 
V,  Winters,  225  N.  Y.  47,  50, 121  N.  K  469).  Publishers  cannot 
be  so  guileless  as  to  be  ignorant  of  the  trade  risk  of  injuring 
others  by  accidental  libels.  The  conventional  way  of  putting  the 
general  rule  is  'that  in  a  case  of  libelous  publication  the  law 
implies  malice  and  infers  some  damage.'  Byam  v.  CoUona,  111 
N.  Y.  143,  150,  19  N.  E.  75  (2  L.  R.  A.  129,  7  Am.  St  Rep. 
726).  Avoiding,  for  the  nonce,  the  time  honored  words  'implied 
malice,'  which  are  a  stumbling  block  for  many,  we  may  safely 
say  that  unless  the  judge  rules  that  the  occasion  is  privileged, 
the  question  of  malice  is  never  for  the  jury  when  compensatory 
damages  alo^e  are  sought;  the  plaintiff  recovers  damages  if  he 
proves  that  the  words  apply  to  him,  and  that  his  reputation 
has  been  injured,  whether  such  injury  is  the  result  of  defendant's 
evil  disposition  towards  him  or  a  mere  concatenation  of  adven- 
titious circumstances." 

Treatment  Endakgering  Life  Within  Statute  Defining 
Grounds  for  Divorce. — ^In  Thompson  v.  Thompson  (Iowa)  173 
N.  W.  55,  reported  and  annotated  in  5  A.  L.  R.  710,  it  was  held 
that  subjecting  a  wife  to  curses,  suspicion,  and  neglect,  which 
produce  mental  disturbances,  heart  sickness,  and  unhappiness, 
may  amount  to  inhuman  treatment,  calculated  to  endanger  her 
life  within  the  meaning  of  the  divorce  laws\     Said  the  court: 
"The  action  is  based  on  subdivision  5  of  $  3174  of  the  Code 
of  1897,  which  reads:  'Divorces  from  the  bonds  of  matrimony 
may  be  decreed  against  the  husband  for  the  following  causes: 
.  .  .  When  he  is  guilty  of  such  inhuman  treatment  as  to  endanger 
the  life  of  his  wife.'    This  statute  does  not  mean  that  divorce  from 
the  bonds  of  matrimony  may  be  decreed  only  when  it  is  shown 
that  the  husband  has  been  guilty  of  some  act  of  physical  violence 
to  the  wife,  which  in  and  of  itself  endangers  her  life.    It  does 
not  mean  that  the  complai|ung  wife,  before  she  is  entitled  to 
invoke  this  provision  of  the  statute  and  obtain  the  relief  which 
it  affords,  must  be  able  to  show  that  the  husband  was  guilty 
of  some  physical  violence,  which,  operating  upon  her  person, 
had,  in  and  of  itself,  a  tendency  to  endanger  her  life;  or,  to 
express  it  differently,  the  word  treatment,'  as  used  in  this  statute, 
does  not  refer  to  physical  violence  alone.    Physical  violence  to- 
wards the  wife,  when  carried  to  such  a  point  as  to  endanger  her 
life,  is  xmquestionably  ground  for  divorce.     Physical  violence 
may  consist  in  many  acts,  each  slight  in  its  character,  and  none 
producing  marks  of  violence  upon  the  person,  and  yet,  considered 
as  a  whole,  may  be  ground  for  divorce;  certainly  so  when  from 
them  the  court  is  able  to  say  the  life  of  the  wife  is  endangered, 
life  may  be  endangered  by  treatment,  though  it  involves   no 


Digitized  by 


Google 


Hat,  1820.1 


LAW  NOTES 


33 


physieal  violence.  It  takes  more  than  physical  body  to  make 
np  the  entity  known  as  a  human  being.  The  mind  can  grasp 
the  possibility  of  inhuman  treatment  that  does  not  endanger  life. 
Whether  it  does  or  not  depends,  not  only  upon  the  physical, 
but  upon  the  moral,  mental,<or  spiritual  quality  of  the  one  made 
subject  to  the  treatment.  Some  people  are  stoical  and  indifferent 
in  a  degree  to  certain  kind»'of  treatment.  To  others,  more 
sensitive,  and  delicate  in  their  oi^fanization,  the  treatment  is  in- 
tolerable, weighs  heavily  upon  the  heart,  and  preys  upon  the 
mind.  This,  reacting  upon  the  body,  endangers  the  life  of  the 
body.  As  some  poet  has  said :  'Killed  by  unutterable  unkindness, 
worse  than  a  life  of  blows.'  In  the  case  before  us  the  record 
does  not  disclose  any  single  act  of  physical  violence  on  the  part 
of  the  defendant,  which,  considered  alone,  has  a  tendency  to 
endanger  the  life  of  his  wife;  but  it  does  disclose  a  mental 
picture  of  conditions  and  treatment  which,  operating  upon  the 
mind  of  this  plaintiff,  might  well  tend  to  produce  painful  mental 
disturbance,  a  heavy  heart,  and  a  sorrowing  mind,  or  in  other 
words,  such  treatment  as  tended  to  humiliate  her  and  destroy  her 
inalienable  right  to  be  happy.  The  relationship  between  husband 
and  wife  is  very  close.  Each  rightfully  looks  to  and  depends 
upon  the  other  for  companionship  of  heart  and  mind,  and  each 
is  pledged  to  the  other  to  bring  into  the  home  life  that  sunshine 
which  gives  warmth  and  comfort  and  happiness.  We  recognize 
the  fact  that,  even  in  the  balmiest  weather,  a  cloud  may  pass 
between  the  sky  and  earth;  but  none  of  us  look  with  pleasure 
<m  perpetual  storms,  clouds,  and  bitter  cold,  though  through  the 
operation  of  natural  laws  they  sometimes  come  into  our  lives. 
^Some  days  must  be  dark  and  dreary.'  We  know  of  people 
fdio  live  happily  in  the  northland,  mid  snow  and  ice  and  bitter 
oold.  These  conditions  do  not  imperil  their  lives  because  they 
Bxe  hardened  to  them,  yet  to  one  brought  up  in  the  warmth 
of  the  southland,  the  conditions  of  the  northland  are  intolerable, 
and  under  their  chilling  influences  they  fade  away  and  die.  So 
it  is  with  life  in  the  home.  A  woman  reared  in  the  atmosphere 
of  love  and  trust  and  confidence  pines  away  when  transplanted 
into  an  atmosphere  pregnant  with  curses,  suspicion  and  neglect." 


Inheritance  Taxation.  By  Lafayette  B.  Qleason  and  Alexander 
Otis.  Second  edition.  Albany :  Matthew  Bender  &  Company. 
1919.  ; 

This  useful  and  deserved  popular  work  has  now  advanced  to 
a  second  edition,  having  been  originally  published  in  1917.  It  is 
the  joint  product  of  Lafayette  B.  Gleason,  attorney  for  the  state 
4Mimptroller  for  New  York  dty,  and  Alexander  Otis  of  the 
New  York  City  Bar,  a  specialist  in  inheritance  taxation.  A 
second  edition  was  made  necessary  by  the  fact  that  since  the 
publication  of  the  first  edition  twenty-five  out  of  the  fifty  juris- 
dictions it  covers  have  materially  amended  their  statutes  and  an 
entirely  new  statute  was  passed  by  the  federal  government  in 
1919.  Besides  a  general  discussion  of  the  cases  decided  under 
the  various  federal  and  state  statutes  there  is  a  collection  of 
forms  and  the  text  of  the  statutes  themselves.  The  material  is 
contained  in  one  large  volume  of  over  eleven  hundred  pages. 

The  Law  of  Automobiles,    By  Xenophon  P.  Huddy  of  the  New 
York  Bar.    Fifth  edition  by  Arthur  F.  Curtis  of  the  Delhi, 
N.  Y.,  Bar.   Albany:  Matthew  Bender  &  Company.    1919. 
First  published  in  1906  as  a  small  volume,  the  law  of  auto- 
mobiles has  grown  so  fast  that  Huddy  on  Automobiles  now  ap- 


pears in  a  fifth  edition  containing  eleven  hundred  compact  pages 
printed  on  thin  paper  and  enclosed  in  a  limp  binding.  The  editor 
of  this  latest  edition  has  rearranged  and  rewritten  the  major 
part  of  the  book  as  it  formerly  existed,  and  many  questions  which 
formerly  constituted  but  a  part  of  a  chapter  have  in  the  course 
of  the  development  of  the  law  assumed  such  importance,  that 
entire  chapters  are  now  given  up  to  their  treatment.  No  apology 
should  be  needed  for  the  appearance  of  a  new  edition.  It  is 
justified  by  the  rapid  accumulation  of  authorities  and  the  com- 
petent handling  of  the  same  by  Mr.  Curtis,  who  has  had  long 
experience  in  law  writing. 

American  Law  of  Charter  Parties  and  Ocean  BiUs  of  Lading. 
By  Wharton  Poor  of  the  New  York  Bar.  Albany :  Matthew 
Bender  &  Company.    1920. 

Mr.  Poor  has  endeavored  to  write  a  book  which  shall  be  of 
use  to  business  men  as  well  as  to  lawyers.  The  scope  of  the  work 
includes  time  charters,  voyage  charters,  demurrage,  bills  of  lading 
and  damages.  There  are  appendices  containing  the  text  of  the 
Harter  Act  and  the  Federal  Bills  of  Lading  Act,  also  a  few  forms. 
Mr.  Poor  has  handled  the  authorities  cited  in  a  satisfactory 
manner,  but  it  would  hardly  seem  that  he  has  exhausted  all  avail- 
able sources  of  information  in  preparing  the  work. 

The  Young  Man  and  the  Law.  By  Simeon  E.  Baldwin,  M.  A., 
LL.  D.    New  York:  The  Macmillan  Company.    1920. 

Judge  Baldwin  by  virtue  of  his  long  association  with  young  men 
as  professor  of  law  at  Yale  University  is  as  well  qualified  to 
write  on  the  young  man  and  the  law  as  any  one  could  be,  and 
out  of  his  long  and  varied  experience  as  jurist,  teacher,  author 
and  practitioner,  he  has  brought  forth  a  volume  that  every  young 
man  contemplating  a  study  of  law  should  read  and  ponder  over. 
The  book  takes  up  in  turn  the  following  subjects:  Attractions 
of  the  legal  profession;  objections  to  choosing  the  legal  profes- 
sion; the  personal  qualities  requisite  for  success  in  the  l^;al 
profession;  and  the  ideals  of  the  profession.  Judge  Baldwin  writes 
for  the  young  men,  but  full-fledged  lawyers  would  derive  benefit 
and  stimulation  from  the  reading  of  his  pages. 

The  Soldier-Lawyer  Directory.    Compiled  and  edited  by  R.  W. 

Shackleford  and  others.  Tampa,  Florida:  R.  W.  Shackleford, 

Proprietor.  1920. 
The  purpose  of  this  book  is  expressed  in  the  preface  as  follows : 
"In  the  preparation  of  the  Soldier-Lawyer  Directory  our  object 
has  been  two-fold,  prizharily  to  construct  a  work  that  would 
enable  those  attorneys  who,  in  the  majority  of  instances,  gave 
up  their  practice  for  their  Country's  Service,  to  co-operate  with 
and  assist  their  former  comrades  in  arms  in  the  practice  of 
law.  It  is  our  belief  that  practically  every  Service  Lawyer 
strongly  desires  to  throw  his  exchange  practice  to  another  who 
has  made  the  same  sacriflces.  Not  only  because  he  wishes  to 
benefit  that  other,  but  because  he  has  a  firm  conviction  that  his 
business  will  be  more  energetically  and  competently  handled. 
That  our  belief  is  shared  by  thousands  of  our  profession  who 
served  has  been  proven  by  the  expressions  contained  in  letters  of 
endorsement  from  all  sections."  How  complete  this  directory  is 
the  reviewer  is  unable  to  say.  Its  value  in  that  respect  is 
problematical. 

Arguments  and  Speeches  of  WiUiam  MaoDweU  Evarts.     Edited 

by  his  son  Sherman  Evarts.     Three  volumes.    New  York: 

The  Macmillan  Company.    1919. 

These  three  volumes  containing  the  arguments  and  speeches 

of  that  great  lawyer  and  statesman  William  Maxwell  Evarts  are 

arranged  as  follows:    The  first  volume  and  part  of  the  second 
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contain  his  important  arguments  such  as  those  in  the  Lemmon 
Slave  Case;  the  Savannah  Privateers'  Case;  the  Prize  Cases; 
the  argument  in  defense  of  President  Andrew  Johnson  before 
the  Senate  of  the  United  States;  the  Legal  Tender  Case;  the 
Alabama  Claims;  the  summing  up  for  the  defendant  in  the  case 
of  Theodore  Tilton  against  Henry  Ward  Beecher,  and  arguments 
before  the  Electoral  Commission  in  the  disputed  Presidential 
Election  of  1876.  Then  follow  political  and  patriotic  speeches 
including  that  in  1850  at  Castle  Garden,  New  York,  on  the 
Fugitive  Slave  Law,  and  the  address  in  1852  in  New  York, 
advocating  the  nomination  of  Daniel  Webster  for  the  Presidency. 
The  third  volume  contains  commemorative  addresses  and  mis- 
cellaneous and  occasional  speeches.  Mr.  Evarts  lived  in  an 
important  period  of  the  history  of  our  country,  and  as  he  took 
an  important  part  in  the  shaping  of  its  policies  the  collection 
of  addresses  and  speeches  here  gathered  together  have  pronounced 
historical  value. 

A  Textbook  of  Filing.  By  James  N.  McCord,  Director  of  New 
York  School  of  Filing.  New  York:  D.  Appleton  &  Com- 
pany.   1920. 

The  modem  law  office  is  conducted  along  business  lines  and 
consequently  the  lawyer  of  to-day  is  in  need  of  the  same  sug- 
gestions pertaining  to  the  filing  of  papers  and  the  systematic 
indexing  of  the  same  as  is  the  business  man.  The  volume  at 
hand  will  help  him  to  run  his  office  with  system  and  economy  of 
labor.  The  most  efficient  and  up-to-date  methods  are  here  ex- 
plained and  he  cannot  but  be  helped  by  a  study  of  them. 


Dbnveb  Bab  Association.— William  J.  Bryan  addressed  the 
Denver  Bar  Association  in  March. 

Missouri  Deaths.-— Judge  H.  W.  Johnston  of  Montgomery 
City,  and  D.  C.  Allen  of  Liberty,  are  dead. 

Wisconsin  Deaths.— Judge  George  Clementson  of  the  fifth 
Wisconsin  judicial  circuit  is  dead,  as  is  Fred  A.  Teall  of  Mil- 
waukee. 

Demise  or  Pboionent  Seattle  Lawyeb. — Judge  Herbert  T. 
Granger  of  Seattle  is  dead.  He  was  an  authority  on  insurance 
law.    He  went  to  Seattle  from  Kansas  City. 

Deaths  in  Michigan. — The  legal  profession  in  Michigan  has 
suffered  the  loss  of  Dwight  C.  Rexford  of  Detroit  and  Charles 
M.  Hitchcock  of  Bay  Ciiy. 

Indiana  Judge  Commits  Suicide. — Judge  John  H.  Gillett, 
sixty-three  years  old,  chief  justice  of  the  Supreme  Court  of  In- 
diana from  1903  to  1908,  committed  suicide  recently. 

Demise  of  Leading  Geobgia  Lawyer. — ^Judge  William  Fair- 
doth,  Wrightsville,  Georgia,  died  in  March.  He  practiced  at  the 
bar  of  Wrightsville  for  thirty  years. 

Oregon  Deaths.— Judge  William  Galloway  of  McMinnville 
has  passed  away.  He  was  bom  in  Wisconsin.  Roger  Sinnott, 
a  Portland  lawyer,  is  another  who  died  recently. 

Little  Rock  Bar  Asspociation. — ^At  a  recent  meeting  of  the 
Little  Rock  Bar  Association  Judge  W.  E.  Hemingway  delivered 
an  address  on  "The  Supreme  Court  of  Arkansas  1889-1893." 


Prominent  American  Legion  Officer  to  Prachce  Law.— 
Charles  F.  Sheridan,  head  of  the  service  division  of  the  American 
Legion,  has  resigned  to  take  up  the  practice  of  law  in  Syracuse. 

Minnesota  Judge  to  Retire  Tms  Tear. — Judge  Daniel  Fish 
of  the  Hennepin  County  district  court  will  retire  from  the  bench 
at  the  end  of  the  present  year.  He  has  been  on  the  bench  since 
1914. 

Death  Among  Ohio  Lawyers. — ^Recent  deaths  among  the 
profession  of  Ohio  include  Judge  Thomas  M.  Sloane,  aged  sixty- 
sis:  years,  of  Sandusky,  a  graduate  of  Harvard  in  the  dass  of 
1877,  and  S.  H.  Carr  of  Dayton. 

Death  of  California  Jurist. — Judge  John  M.  Corcoran  of 
Berkeley,  California,  is  dead.  For  thirty-one  years  he  was  on 
the  bench  in  the  Superior  Court  of  Mariposa  county.  He  was 
bom  in  Cincinnati 

Death  of  Prominent  Alabama  Lawyer. — ^The  death  of  Judge 
Henry  C.  Sellheimer,  of  Birmingham,  Alabama,  occurred  at  San 
Diego,  California,  recently.  He  was  graduated  from  Princeton 
in  1881. 

Chicago  Bar  Association. — Secretary  of  State  Bainbridge 
Colby  will  be  a  guest  of  the  Chicago  Bar  Association  early  this 
month.  Another  guest  will  be  John  Barton  Payne,  the  new 
Secretary  of  the  Interior. 

Former  Secretary  of  State  Robert  Lansing  and  Lester  H. 
Woolsey,  who  surrendered  his  post  as  solicitor  of  the  state  depart- 
ment, have  formed  a  partnership  for  the  practice  of  intematioiial 
law  in  Washington. 

Utah  DEATHa^Lawyers  of  Salt  Lake  City  who  have 
died  recently  are  Charies  Baldwin,  referee  in  bankruptcy,  Judge 
John  £.  Booth,  and  Job '  Philip  Lyon,  a  graduate  of  Union 
College,  Schenectady,  New  York,  and  a  native  of  Troy,  New  Yozk. 

Texas  Deaths. — The  death  of  Judge  W.  H.  Bowie  occurred 
in  March.  He  was  prominent  in  the  affairs  of  Claude  and  Ann- 
strong  Counties  for  many  years.  Judge  W.  J.  Burton  of  Crosby- 
ton  was  shot  and  killed  in  his  home. 

Pennsylvania  Lawyers  Who  Have  Died  recently  are  John 
F.  Deny,  Judge  A.  W.  Williams  of  Mercer;  J.  Boyd  Duff  of 
Pittsburgh;  William  Drayton  of  Philadelphia;  James  Scarlett 
of  Danville;  J.  Barry  Colahan  of  Philadelphia  and  Henry  Riblet 
of  Erie. 

CoNNEcncDT  Jxtdqe  Dead. — Judge  Alfred  B.  Beers  of  Fair- 
field, Connecticut,  is  dead  at  the  age  of  seventy-five.  He  was 
bom  in  New  Rochelle,  New  York.  In  1912  he  was  National 
Commander  of  the  Grand  Army  of  the  Republic. 

FoBMER  Senator  fbom  New  Hampshibe  Dead. — ^Heniy  W. 
Blair,  formerly  United  States  Senator  from  New  Hampshire 
and  for  some  years  a  practicing  lawyer  in  Washington,  D.  C, 
died  in  March.  He  was  admitted  to  the  New  Hampshire  bar  in 
1859. 

Kansas  Deaths. — ^Deaths  in  the  legal  profesision  ot  Kansas 
include  Judge  Case  Broderick,  aged  eighty,  who  represented  the 
first  Kansas  district  in  Congress  from  1890  to  1898,  and  Judge 
Fred  T.  Woodbum  of  the  thirty-sizth  judicial  district 

Los  Anobles  Bab  Association.-— At  the  annual  meeting  and 
dinner  of  the  Los  Angeles  Bar  Association  held  March  8,  Samod 
Untermeyer  of  New  York  was  one  of  the  speakers.  The  new 
president  is  Edwin  A.  Meserve,  succeeding  Henry  CMdveny. 
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Oklahoma  Lawyers  Who  Hav«  Died  Recently.— Judge 
Farrar  L.  McCain,  of  Tulsa,  died  March  24.  He  was  bom  at 
Monticello,  Arkansas,  and  formerly  practiced  in  Little  Ark.  K 
M.  Stewart  of  Mangum,  and  Robert  Lowry  of  Stillwater,  are 
others  who  have  recently  died. 

Kansas  City  Bab  AssoaATiON.— The  association  held  its 
thirty-second  annual  dinner  recently  and  was  addressed  by  former 
United  States  Senator  J.  Hamilton  Lewis  and  John  M.  Zane  of 
Chicago  and  Federal  Judge  Arba  S.  Van  Valkenbui^  and  John 
S.  Wright  of  Kansas  City. 

Massachusetts  Lawyers  Who  Have  Died  Recently. — ^Judge 
Loramer  E.  Hitchcock  of  Cambridge  is  dead.  He  was  for  the 
sixteen  years  preceding  his  death  a  judge  of  the  Superior  Court. 
He  was  bom  in  Rochester,  New  York,  and  was  graduated  from 
Amherst  College  in  1872.  Harry  J.  Cole  of  Haverhill,  Herbert 
H.  Darling  of  Brookline  and  Judge  Thomas  Grover  of  the 
Dedham  District  Court  are  also  dead. 

Deaths  in  Illinois. — George  A.  Follansbee,  a  prominent 
Chicago  attorney,  is  dead.  He  was  graduated  from  Harvard 
Law  School  and  was  formerly  president  of  the  Chicago  Bar 
Association.  Other  deaths  in  Illinois  include  James  Martin  Gray 
of  Chicago,  a  graduate  of  Boston  University  Law  School,  John 
S.  Goodwin  of  Chicago,  and  John  L.  Harmon  of  West  Frankfort 

California  Bar  Association.— Bradner  W.  Lee,  president  of 
the  California  Bar  Association,  has  announced  his  opmmittee  for 
the  coming  year.  The  important  committee  oii  Uniformity  of 
State  Law  is  made  up  of  the  following:  Guemey  E.  Newlin, 
Lynn  Helm,  Isidore  B.  Dockweiler  of  Los  Angeles,  Delger  Trow- 
bridge, San  Frandsco,  and  W.  E.  Libby,  San  Diego. 

Deaths  Among  Profession  in  Maryland. — Edwin  Warfield, 
former  Governor  of  Maryland,  is  dead.  He  was  not  only 
prominent  in  the  law  and  in  politics,  but  was  well  known  as  a 
financier,  being  president  of  the  Fidelity  and  Deposit  Company, 
Baltimore,  which  he  organized.  Other  deaths  recorded  are  those 
of  J.  Milton  Reifsnider,  Chairman  of  the  Police  Service  Com- 
mission and  formerly  state's  attorney  for  Carroll  County,  and 
Judge  Charles  S.  Hill  of  Chestertown. 

New  Deputy  Attorney  General  of  Delaware. — ^Attorney 
General  Reinhart  of  Delaware  bar  announced  he  has  appointed 
Howard  J.  Cooke,  Republican,  of  Georgetown,  deputy  attorney 
general,  to  succeed  Daniel  J.  Layton,  who  refused  to  reconsider^ 
his  resignation.  Mr.  Layton  resigned  as  deputy  attorney  general 
during  the  anti-vaodnation  riots  at  Georgetown. 

New  York  DEATHa — ^Deaths  among  the  profession  in  New 
York  state  include  the  following:  Justice  Eugene  A.  Philbin 
of  the  Appellate  Division  of  the  Supreme  Court,  first  department; 
Justice  Philip  H.  Dugro  of  the  Supreme  Court  for  New  York 
County;  Supreme  Court  Justice  Warren  B.  Hooker  of  Fredonia; 
Alexander  McKinny  of  Brooklyn;  Francis  S.  Williams  of  Brook- 
lyn; Emest  F.  Ayrault  of  New  York  city;  Evan  L.  Tamblyn  of 
Brooklyn;  Frank  H.  Piatt  of  New  York  city,  son  of  former 
United  States  Senator  Thomas  H.  Piatt;  John  L.  Romer  of 
Buffalo  and  James  F.  McGee,  Chief  Clerk  of  the  Supreme  Court, 
Brooklyn. 

Mui/TNOMAH  Oregon  Bar  Assocution.— At  the  annual  meet- 
ing of  the  Association  held  in  Portland,  Oregon,  the  following 
officers  were  elected:  John  P.  Winter,  president;  John  A.  Beck- 
with,  treasurer,  and  W.  A.  Ekwall,  secretary.  Among  the  speakers 
was  Henry  L.  Benson,  associate  justice  of  the  Supreme  Court. 


Kansas  Bar  Association. — ^At  the  annual  meeting  of  the 
Eoinsas  Bar  Association  in  January  a  committee  consisting  of 
five  members  was  provided  for,  whose  purpose  it  will  be  to  look 
into  the  present  laws  of  Kansas  either  to  wipe  all  obsolete  laws 
off  of  the  statute  book  or  suggest  any  needed  amendments  to 
present  laws.  The  committee  will  also  draft  laws  that  will  have 
uniform  operation  in  the  other  states  of  the  Union.  The  chair- 
man is  S.  H.  Allen,  who  has  been  a  justice  of  the  supreme 
court.  The  other  members  are  B.  F.  Enders  of  Leavenworth; 
Judge  Charles  W.  Smith,  of  Stockton;  K.  M.  Geddes,  of  El 
Dorado,  and  Ed  S.  McAnany  of  Kansas  City,  Kansas.  The 
president  of  the  Bar  Association  has  requested  the  committee  to 
have  its  report  ready  for  the  next  annual  meeting  of  the  Bar 
Association  which  will  be  held  at  Wichita  in  January,  1921,  so 
as  to  have  legislative  action  on  their  recommendations  while  the 
1921  legislature  is  in  session. 

American  Bar  Association. — The  executive  committee  of  the 
American  Bar  Association  held  its  spring  meeting  at  the  Congress 
Hotel,  Chicago,  April  8  and  9.  At  this  meeting  various  topics 
of  interest  to  the  12,000  members  of  the  association  were  dis- 
cussed and  arrangements  for  the  annual  meeting  of  the  association 
which  is  to  be  held  at  St.  Louis,  Aug.  25,  26  and  27,  were  made. 
Hampton  L.  Carson,  president  of  the  association,  presided  at 
the  executive  committee  meeting.  The  personnel  of  the  executive 
committee  comprises  the  following  officers  of  the  organization: 
Hampton  L.  Carson,  president,  Philadelphia;  R.  E.  L.  Saner, 
chairman  general  council,  Dallas,  Tex.;  Frederick  K  Wadhams, 
treasurer,  Albany,  N.  Y. ;  W.  Thomas  Kemp,  secretary,  Baltimore, 
Md.;  Gaylord  Lee  Clark,  assistant  secretary;  also  Justice  George 
T.  Page,  Chicago;  Charles  Thaddeus  Terry,  New  York  city; 
T.  A.  Hammond,  Atlanta,  Ga.;  U.  S.  G.  Cherry,  Sioux  Falls, 
S.  D.;  Edmund  F.  Trabus,  Louisville,  Ky.;  Thomas  H.  Reynolds, 
Kansas  City,  Mo.;  George  B.  Young,  Montpelier,  Vt.;  Paul 
Howland,  Cleveland,  Ohio,  and  Justice  Thomas  C.  McClellan, 
Montgomery,  Ala. 

Seattle  Bar  Association. — ^At  the  regular  quarterly  meeting 
of  the  Seattle  Bar  Association  held  in  March  a  revised  minimum 
fee  schedule  was  adopted.  While  the  new  schedule  in  no  sense 
controls  fees,  the  committee  stated,  it  will  serve  as  a  criterion 
and  will  be  generaUy  followed  by  the  average  attorney  in  setting 
his  fee  for  a  certain  class  of  legal  work.  Among  the  items 
appearing  on  the  revised  schedule  and  their  proposed  minimum 
fees,  are,  appearance  in  superior  court,  $50;  foreclosure  of 
chattel  mortgage  or  lien,  $50 ;  appearance  for  guardian  ad  litem, 
$25;  in  estate  proceedings,  7  per  cent  for  first  $1,000,  with  a 
minimum  of  $50;  5  per  cent  between  $1,000  and  $2,000  and 
4  per  cent  for  all  amounts  in  excess  of  $2,000.  Divorce  cases 
by  default  are  to  cost  $100  at  least,  while  appearance  in  supreme 
court  in  any  case  will  be  taxed  at  the  rate  of  $150.  United 
States  district  court  appearance  will  be  charged  at  the  rate  of 
$100  each,  while  the  circuit  court  of  appeals  will  be  higher,  a. 
fee  of  $250  being  adopted.  Consultation  is  rated  at  $5,  while 
drawing  a  will  costs  at  least  $15  under  the  new  schedule.  Leases 
and  other  agreements  will  be  drawn  at  $10  minimum  each, 
although  a  note  or  mortgage  will  be  standardized  at  $5.  Appear- 
ances in  the  justice  court  in  trials  will  cost  the  litigants  $15, 
although  answering  for  garnishee  defendant  is  placed  at  $5. 
Examination  of  abstracts  will  cost  from  $10  upwards,  according 
to  the  value  of  the  property. 


^'The  simplest  mode  of  meeting  the  proposition  is  to  n^ative 
it  in  its  own  terms." — Per  Mr.  Justice  Johnson  in  BueL  v.  Tan 
Ness,  8  Wheat.  (U.  S.)  312,  324. 
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Joint  Purchasb  op  a  Bungalow. — fhe  comparatively  recent 
ease  of  Harrison  v.  Walker  (121  L.  T.  Rep.  251;  (1919)  2  K. 
B.  453)  should  be  a  warning  to  persons  who,  on  the  approach 
of  summer,  make  arrangements  with  a  friend  to  share  a  bungalow 
on  the  river,  or  at  some  other  pleasure  resort,  as  a  relief  from 
their  business  activities.  If  they  subsequently  quarrel,  the  law 
will  be  slow  to  assist  them.  It  is  true,  as  stated  by  the  learned 
judge,  Mr.  Justice  McCardie,  in  the  case  under  notice,  that  it 
is  the  duty  of  each  party  to  the  contract  to  do  all  that  is  reason- 
ably necessary  for  the  purpose  of  enabling  that  contract  to  be 
earned  out  (see  Mackay  v.  Dick,  6  App.  Cas.  263;  Sprague  v. 
Booth,  101  L.  T.  Rep.  211;  (1919)  A.  C.  576;  and  Terry  v.  Moss 
Empires  Limited,  32  Times  L.  Rep  92) ;  but  that  principle  of 
law  is  one  which  must  be  applied  with  care,  and  with  due 
regard  to  the  particular  circumstances  of  each  case.  In  Harrison 
V,  Walker  the  plaintiff  claimed  damages  for  breach  of  contract, 
and  a  declaration  that  he  was  entitled  to  an  undivided  moiety 
of  the  bungalow  and  its  accessories.  But  there  had  only  been 
an  isolated  quarrel  between  the  parties,  and  there  was  no  threat 
by  the  defendant  to  inflict  actual  physical  violence  in  future  on 
the  plaintiff,  and  no  actual  ouster  of  him,  and  no  dispute  that 
the  plaintiff  was  fully  entitled  to  a  half  share  in  the  bungalow 
and  its  appurtenances.  Accordingly  the  plaintiff's  claim  for 
damages  failed. 

The  Increasing  Number  of  Law  Rjeports. — The  duplication 
of  law  reports  and  their  increasing  volume  is  a  perennial  source 
of  difficulty  to  the  Legal  Profession  in  the  United  States  which 
at  present  has  remained  without  solution,  says  the  Law  Times, 
Similarly  in  different  parts  of  the  Empire  the  subject  is  claiming 
attention.  It  has  been  considered  recently  at  a  conferen<^  of 
lawyers  in  Madras,  where  attention  has  been  drawn  to  the  existence 
of  various  series  of  reports  published  by  private  enterprise  and 
covering  much  the  same  ground  as  the  authorized  Law  Reports. 
Each  province  has  its  own  series  with  various  private  collections. 
So  also  has  each  province  in  Canada  and  most  of  the  States  of 
Australia.  In  South  Africa  the  reports  are  much  less  voluminous. 
In  England  the  establishment  of  the  Law  Reports  issued  under 
the  Council  of  Law  Reporting  strengthened  the  vitality  of  the 
law  reports  published  under  private  auspices,  instead  of  leading 
to  their  extinction  as  antidpated  by  its  promoters.  The  result 
is  that  no  library  in  the  British  Empire  contains  a  complete 
collection  of  all  the  reports  in  its  constituent  parts,  though 
Harvard  Law  Library  and  perhaps  others  in  the  United  States 
contain  practically  complete  collections.  The  subject  is  one  of 
those  awaiting  the  attention  of  an  Imperial  Bar  Congress,  for 
the  rapidly  increasing  cost  and  difficulty  of  providing  accommoda- 
tions are  becoming  matters  of  grave  concern  to  institutions  as 
well  as  individuals  in  all  parts  of  the  Empire. 

Effect  of  Drunkenness  on  Criminal  Responsibility. — 
Certain  principles  of  prime  importance  are  enunciated  by  the 
lucid  judgment  of  the  Lord  Chancellor  in  the  recent  case  of 
Rex  V.  Beard.  As  long  ago  as  1843  the  tests  to  be  applied  in 
the  case  of  insanity  were  laid  down  by  the  answers  of  the  judges 
to  the  House  of  Lords  in  M'Naghten's  case,  but  no  authoritative 
pronouncement  has  existed  up  to  the  present  which  points  out 
the  effect  of  drunkenness  upon  criminal  responsibility.  The 
decision  of  the  House  of  Lords  has  now  supplied  that  want, 
and  the  principles  to  be  applied  are  given  with  tolerable  certainty. 

•With  credit  to  English  legal  periodicals. 


In  the  first  place,  it  may  be  stated— in  fact  it  was  hardly  dis- 
puted— ^that  homicide  caused  by  an  act  of  violence  in  the  oourse 
or  in  the  furtherance  of  the  commission  of  a  felony  is  murder. 
Secondly,  insanity  satisfying  the  tests  in  M'Naghten's  ease,  how- 
ever caused,  whether  by  drink  or  otherwise,  existing  at  the  time 
of  the  commission  of  the  crime,  and  whether  permanent  or 
temporary,  is  a  defense  to  the  crime  charged.  Drunkenness, 
however,  can  be  an  answer  only  if  it  be  such  as  to  render  a 
person  incapable  of  the  intent  to  commit  the  act  which  constitutes 
the  crime.  It  is  no  answer  if  the  mind  of  the  accused  is  so 
affected  by  drink  that  he  is  only  incapable  of  foreseeing  or 
measuring  the  consequence  of  the  act,  if  he  is  capable  of  forming 
the  intent  to  commit  the  act  itself.  As  Lord  Birkenhead  puts 
it  in  the  case  in  question:  ^'Drunkenness  in  this  case  could  be 
no  defense  unless  it  could  be  established  that  Beard  at  the  time 
of  committing  the  rape  was  so  drunk  that  he  was  incapable  of 
forming  the  intent  to  commit  it,  which  was  not  the  fact,  and 
manifestly,  having  regard  to  the  evidence,  could  not  be  contended. 
For  in  the  present  case  the  death  resulted  from  two  acts  or 
from  a  succession  of  acts,  the  rape  and  the  act  of  violence 
causing  suffocation.  Those  acts  could  not  be  regarded  separately 
and  independently  of  each  other.  The  capacity  of  the  mind 
of  the  prisoner  to  form  the  felonious  intent  which  murder  in- 
volved was,  in  other  words,  to  be  explored  in  relation  to  the 
ravishment;  and  not  in  relation  merely  to  the  violent  acts  which 
gave  effect  to  the  ravishment." 

Pbrsponal  Liabiutt  of  Compant  Directors. — One  of  the  two 
interesting  questions  which  were  raised  in  the  recent  case  of 
Belvedere  Fisli  Guano  Company  Limited  v.  Rainham  Chemical 
Works  Limited,  was  this:  Assuming  that  the  plaintiff  had  sub- 
stantiated a  cause  of  action  against  the  defendant  company, 
so  that  it  was  liable,  according  to  the  doctrine  which  was 
enunciated  in  the  celebrated  case  of  Rylands  v.  Fletcher  (19  L. 
T.  Rep.  220;  L.  Rep.  3  E^  &  I.  App.  330),  for  the  violent 
explosion  which  occurred  in  its  factory,  were  the  defendant 
directors  personally  liable,  they  being  concerned  only  as  directors  T 
In  the  view  taken  of  the  postion  of  those  defendants  by  two 
of  the  learned  judges  of  the  Court  of  Appeal— Lord  Sterndale, 
M.  R.  and  Lord  Justice  Atkin,  Lord  Justice  Younger  dissenting— 
they  had  agreed  with  the  Ministry  of  Munitions  to  manufacture 
the  explosive  composition,  the  explosion  of  which  resulted  in  the 
damages  sustained  by  the  plaintiffs.  That  involved  the  bringing 
of  dangerous  substances  on  the  premises  belonging  to  the  de- 
fendant company.  The  decision  of  the  House  of  Lords  in 
'  Rylands  v.  Fletcher  (ubi  sup.)  unequivocally  establishes  that  a 
person  who  brings  dangerous  substances  on  premises,  and  carries 
on  a  dangerous  trade  with  them,  is  liable  if,  though  without 
negligence  on  his  part,  those  substances  cause  injury  to  persons 
or  property  in  their  neighborhood.  The  question  of  the  liability 
of  the  defendant  directors  turned,  therefore,  as  was  said  by  the 
Master  of  the  Rolls,  on  the  relation  that  existed  between  them 
and  the  defendant  company.  It  appeared  that  they  had  formed 
that  company  for  the  express  purpose  of  carrying  out  the  arrange- 
ments which  they  had  made  with  the  Ministry  of  Munitions  for 
the  manufacture  of  explosives.  Having  formed  it,  they  assumed 
complete  control  over  all  its  operations,  "knowing" — ^to  quote 
the  words  used  by  his  Lordship — "perfectly  well  that  such  opera- 
tions could  only  be  carried  out  upon  the  premises  by  means  of 
those  substances,  though  they  did  not  know  of  their  dangerous 
character."  Consequently,  the  defendant  directors  were,  in  the 
opinion  of  the  majority  of  the  learned  judges  of  the  Court  of 
Appeal,  personally  liable  for  bringing  the  substances  on  the 
defendant  company's  premises,  notwithstanding  that  they  had 
put  the  actual  manufacture  thereof  into  the  hands  of  the  de- 
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fendAnt  company.  They  were,  therefore,  in  a  position  analogous 
to  that  of  directors  who  have  personally  authorized  the  creation 
of  a  nuisance  hy  a  servant'  of  the  company. 

Armistice  ob  Treaty  as  a  Contract. — Sir  Herbert  Stephen, 
in  a  cogent  letter  of  characteristic  ability,  which  appeared  in 
the  Times  of  February  27,  under  the  heading  '^Treaty  Revision," 
traverses  the  contention  of  Mr.  Keynes  in  his  ^'Economic  Aspects 
of  the  Peace"  that  the  relations  between  the  Allies  and  Germany 
as  parties  to  the  armistice  was  one  of  contract.  "There  was," 
writes  Sir  Herbert  Stephen,  "no  contract  between  them.  Neither 
an  agreement  nor  an  expressed  agreement,  nor  even  a  solemn 
agreement,  is  necessarily  a  contract.  The  word  'contract'  imports 
something  of  the  nature  of  a  law  by  which  it  can  be  enforced. 
When  parties  have  agreed  to  do  anything,  there  is  no  contract 
until  they  have  done  something  of  a  formal  nature  and  capable 
of  subsequent  proof  which'  will  enable  either,  if  the  agreement 
is  not  observed,  to  claim  from  some  independent  authority  some 
redress  against  the  other."  These  words  are  applicable  not 
merely  to  armistices,  but  to  treaties,  which  Lord  Birkenhead 
distinguishes  thus  from  contracts:  "Treaties,"  he  writes,  "form 
the  contract  law  of  States,  and  it  is  in  dealing  with  their  enforce- 
ments and  duration  that  international  law  most  conspicuously 
fails.  In  the  absence  of  a  supreme  authority  capable  of  develop- 
ing a  system  of  law  and  enforcing  its  decrees,  all  rules  are  of 
the  nature  of  suggestions  for  the  guidance  of  conduct,  and  while 
nations  are  so  careful  as  they  are  at  present  to  reserve  their 
right  of  action  on  questions  concerning  their  honor  and  vital 
mterests  in  all  general  submissions  to  arbitration,  the  rules  ap- 
plicable to  treaties  of  the  more  important  kind,  which  do  not 
merely  deal  with  points  of  detaQ,  must  remain  largely  in  the 
region  of  pious  aspirations.  The  analogy  between  contracts 
between  States  and  contracts  between  individuals  is  useful,  but, 
if  the  purpose  is  to  state  the  law  as  it  is,  this  analogy  must  not 
be  pressed  too  far."  Lord  Birkenhead  wrote,  no  doubt,  before 
the  ratification  of  the  Peace  Treaty,  in  which  the  covenant  of 
the  League  of  Nations  is  embodied,  but  in  that  document, 
avowedly  framed  for  the  purpose  of  transforming  international 
morality  into  international  positive  law  capable  of  enforcement, 
the  principle  of  national  sovereignty  is  acknowledged.  The 
provision  in  the  first  article  of  the  covenant,  defining  the  condi- 
tions under  which  a  state  may  withdraw  from  the  League  of 
Nations,  is,  in  the  words  of  the  explanatory  comment,  "an  im- 
portant affirmation  of  national  sovereignty."  "It  is  believed," 
says  this  document,  "that  the  concession  of  the  right  of  withdrawal 
will  in  fact  remove  all  likelihood  of  a  wish  for  it  by  freeing 
States  from  any  sense  of  constraint,  and  so  tending  to  their 
more  whole-hearted  acceptance  of  membership." 

Structubk  for  Trade  Use. — The  structures  which  were  sought 
to  be  defined  by  the  defendant  company  either  as  chattels,  or  at 
least  as  trade  fixtures  removable  by  the  tenants,  in  the  recent 
case  of  Pole-Carew  v.  Western  Counties  and  General  Manure 
Company  Limited,  if  not  in  any  wise  identical  with  ordinary 
buildings,  resembled  buildings  such  as  must  not  infrequently  be 
erected  on  premises  where  factories  exist.  They  consisted,  accord- 
ing to  the  description  in  the  judgments  concerning  them,  of  acid 
chambers,  140  ft.  long,  about  20  ft.  wide,  and  from  13  ft.  to  14  ft. 
high,  a  tank,  two  towers,  and  a  lean-to  shed.  They  constituted 
together  apparatus  employed  in  the  manufacture  of  sulphuric 
acid,  an  ingredient  of  artificial  manure.  Each  of  the  several 
elements  of  the  apparatus — except  perhaps  the  lean-to  shed,  which 
was  of  trifling  importance — played  an  essential  part  in  the 
process  of  manufacture,  and  would  be  of  no  use  by  itself.  The 
weight  of  the  acid  chambers  was  estimated  to  be  of  many  tons 


even  when  empty;  when  filled,  or  partly  filled,  with  acid  they 
weighed  considertibly  more.  No  part  of  the  structures  could  be 
separated  from  the  rest  and  dealt  with  by  itself.  Consequently, 
the  authorities  which  were  relied  upon  on  behalf  of  the  defendants 
did  not  really  assist  them,  as  Lord  Justice  Warrington  was 
careful  to  point  out.  The  erections  in  such  cases,  said  his  Lord- 
ship, as  Wansbrough  v,  Maton  (4  Adol.  &  El.  884),  Wiltshear 
V.  Cottrell  (1  Ell.  &  Bl.  674),  Rex  v.  Londonthorpe  (6  T.  R. 
377),  and  Rex  v.  Otley  (1  B.  &  Ad.  161)  were  all  separate  and 
independent  buildings  and  no  part  of  a  whole  which  was  itself 
a  composite  building.  There  was  one  authority,  the  learned 
judge  added,  against  the  defendant  company's  contention  that 
such  a  composite  building  as  was  in  question  in  the  present  case 
could  ever  be  regarded  as  a  tenant's  fixtur« — ^that  is  to  say, 
something  which,  though  attached  to  and  passing  with  the  in- 
heritance, unless  removed  is  removable  by  the  tenant.  That 
was  the  decision  of  Vice-Chancellor  Kindersley  in  Whitehead  v. 
Bennett  (27  L.  J.  N.  C.  474,  Ch.)  to  the  effect  that  buildings, 
though  erected  for  the  purpose  of  trade,  cannot  be  removed  as 
trade  fixtures.  The  structures  in  the  present  case  constituted 
a  composite  building,  not  merely  resting  by  its  own  weight  on 
the  soil  or  on  a  foundation,  but  with  its  walls  built  into  and 
thus  forming  part  of  the  soil  like  the  walls  of  any  ordinary 
building.  That  is  plainly  manifested  when  the  fact  is  stated 
that  each  of  the  acid  chambers  was  supported  along  one  side 
by  an  ordinary  continuous  brick  wall,  and  each  was  also  sup- 
ported in  part  by  brick  piers  with  girders  or  beams  resting  on 
them,  and  each  also  derived  some  support  from  iron  columns 
resting  on  prepared  foundations,  stones  not  always  of  the  same 
height,  and  supporting  beams.  Tenants,  aiming  at  preserving 
their  rights  in  respect  of  trade  fixtures,  will  find  in  the  present 
case  an  impressive  illustration  of  what  to  avoid. 

John  Singleton  Copley  and  His  Paintings. — The  discovery 
of  the  long-lost  portrait  of  Henry  Laurens,  one  of  the  leaders 
of  the  American  Revolution,  by  John  Singleton  Copley,  R.  A., 
should  be  a  matter  of  very  exceptional  interest  to  members  of 
the  Legal  Profession.  John  Singleton  Copley,  the  celebrated 
historical  portrait  painter,  who  was  himself  bom  in  New  England, 
was  of  Irish  ancestry,  and  the  lineal  descendant  of  Singleton, 
a  Lord  Chief  Justice  of  Ireland.  Mr.  Copley  was  the  father 
of  Sir  John  Singleton  Copley,  who  was  promoted  from  the 
Mastership  of  the  Rolls  to  the  Lord  Chancellorship,  and  was 
raised  to  the  peerage  as  Lord  Lyndhurst.  like  Sir  Robert  Reid, 
Lord  Chancellor  Lorebum,  who  was  bom  in  Corfu — ^his  father 
being  Chief  Justice  of  the  Ionian  Islands  when  under  the  pro- 
tection of  Great  Britain — Lord  Lyndhurst,  who  was  bom  in  New 
England  when  still  part  of  the  British  Empire,  became  Lord 
Chancellor  after  the  place  of  his  birth  had  ceased  to  be  within 
the  British  Empire.  Mr.  Copley  the  painter  elected  to  be  a 
British  subject  in  preference  to  the  acquisition  of  an  American 
citizenship.  One  of  the  very  greatest  of  his  paintings  dealt 
with  a  very  thrilling  and  sensational  incident  in  the  political 
and  constitutional  history  of  this  country — ^the  appearance  of 
Chatham  for  the  last  time  in  the  House  of  Lords  on  April  7, 
1778,  when  he  came  down  wrapped  in  flannel,  supported  on 
crutches,  led  in  by  his  son-in-law  Lord  Mahon  and  by  his  younger 
son  William  Pitt,  who  was  destined  to  rival  his  fame,  to  protest 
against  an  address,  moved  by  the  Duke  of  Richmond,  calling 
on  George  III.  to  withdraw  his  forces  by  land  and  sea  from 
the  revolted  American  colonies.  He  was  clearly  face  to  face  with 
death,  and  his  voice  was  barely  audible  in  the  almost  breathless 
silence  of  the  House.  After  the  reply  of  the  Duke  of  Richmond, 
Lord  Chatham  tried  to  rise  again,  'but  fell  back  senseless  in  an 
apoplectic  fit.    Mr.  Copley's  picture  of  that  scene  is  generally 
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known  as  the  ''Death  of  Chatham/'  He,  however,  lingered  until 
the  11th  of  May  following.  The  picture  is  of  the  very  highest 
Talue  from  the  number  of  portraits,  carefully  painted  from 
the  life,  which  it  contains,  and  to  students  of  legal  and  judicial 
annals  it  is  of  very  exceptional  interest  because  in  it  Mr.  Copley 
has  preserved  the  remarkable  incident,  not  generally  known,  that 
when  the  whole  House  of  Lords  rose,  every  member  of  it  showing 
interest  and  concern,  the  Earl  of  Mansfield — ^Murray,  the  Lord 
Chief  Justice — ^who  bore  Lord  Chatham  a  determined  animosity, 
sat  still,  as  Lord  Camden,  who  was  present,  wrote  in  a  letter 
descriptive  of  the  incident  to  the  Duke  of  Grafton.  Mr.  Copley's 
picture  of  Charles  I.  on  January  4, 1642,  demanding  in  the  House 
of  Commons  the  surrender  of  the  five  members,  which  contains 
no  fewer  than  fifty-eight  likenesses,  all  taken  from  contemporary 
portraits,  is  preserved  in  the  public  library  at  Boston,  in  the 
(Jnited  States.  His  picture  of  the  death  of  Major  Pierson  in 
repelling  the  attack  of  the  French  at  St.  Helier,  Jersey,  has  an 
interest  particularly  its  own  for  everyone  bred  to  the  law.  The 
little  boy  in  a  green  dress,  running  by  his  nurse's  side,  is  Mr. 
Copley's  son,  afterwards  Lord  Chancellor  Lyndhurst. 

''Not  Proven." — ^A  recent  criminal  trial  in  Scotland,  which 
attracted  considerable  interest  in  consequence  of  its  peculiar  cir- 
cumstances, has  also  directed  public  attention  once  again  to  a 
striking  peculiarity  in  Scottish  procedure — ^namely,  the  right  of 
the  jury,  which  was  exercised  in  that  particular  case,  to  return 
a  verdict  of  "Not  proven."  A  correspondent,  writing  the  other 
day  in  the  columns  of  a  lay  contemporary,  went  so  far  as  to 
advocate  the  introduction  of  this  non-committal  verdict  into  Eng- 
lish procedure — a  suggestion  little  likely  to  find  much  favor. 
Sir  Walter  Scott  disliked  it,  calling  it  a  "bastard  verdict,"  and 
adding,  "I  hate  that  Caledonian  medium  quid.  One  who  is  not 
proved  guilty  is  innocent  in  the  eyes  of  the  law."  So  most  people 
would  think;  but  the  right  of  the  Scottish  jury  to  return  this 
equivocal  verdict  is  too  inveterate  to  be  disturbed.  The  curious 
thing  about  it,  however,  is  that  apparently  it  is  by  accident 
and  not  by  design  that  the  jury  can  adopt  this  non-committal 
attitude  with  reference  to  the  prisoner.  According  to  a  learned 
writer  who  discussed  the  question  some  thirty  years  ago,  this 
verdict,  and  its  converse  "proven,"  were  introduced  by  the  lawyers 
of  the  seventeenth  century  as  the  appropriate  verdicts  in  reference 
to  the  indictment;  thus,  the  verdict  "proven"  meant  that  the 
indictment  was  substantiated  and  the  prisoner  was  guilty;  and, 
on  the  other  band, .the  verdict  "not  proven"  meant  that  the 
indictment  was  not  substantiated,  and  consequently  that  the 
prisoner  was  not  guilty.  In  other  words,  "not  proven"  was 
merely  an  alternative  mode  of  saying  "not  guilty."  It  is  said 
that  till  the  end  of  the  eighteenth  century  the  four  forms  of 
verdicts  continued  in  use — ^namely,  "proven,"  "not  proven," 
"guilty,"  and  "not  guilty," — but  that  shortly  thereafter  "proven" 
fell  into  disuse,  but  "not  proven"  kept  its  place  and  came  to 
be  recognized  as  distinct  from  and  as  falling  short  of  "not 
guilty."  Whether  this  is  the  true  historical  explanation  of  the 
verdict  of  "not  proven"  is  not  certain,  but  it  has  no  air  of 
plausibility  about  it.  A  verdict  of  "not  proven"  is,  in  its  legal 
consequence,  equivalent  to  one  of  not  guilty — ^that  is,  the  prisoner 
eannot  be  tried  again  on  the  same  indictment.  The  right  to 
return  this  form  of  verdict,  in  which  in  practice  juries  very 
frequently  take  refuge,  is  not  the  only  respect  in  which  Scottish 
criminal  procedure  differs  from  that  obtaining  in  England.  In 
Scotland  the  jury  consists  of  fifteen  instead  of  twelve,  the  fore- 
man bears  the  somewhat  grandiose  title  of  "chancellor,"  and 
the  verdict  need  not  be  unanimous  but  may  be  returned  by  a 
bard  majority.  Scotsmen  have  always  been  extremely  averse 
to  the  necessity  for  unanimity  in  verdicts.     When,  little  more 


than  a  century  ago,  juries  in  civil  cases  were  introduced^  with 
the  necessity  for  unanimous  verdicts,  the  country  became  bitterly 
hostile  to  this  requirement,  all  sorts  of  objections  being  urged 
against  it,  the  religious  objection,  based  on  the  supposed  perjury 
of  some  members  of  the  jury  in  having  to  give  way  to  the  others, 
being  the  most  powerful.  For  a  time  the  English  practice  pre- 
vailed, but  eventuaUy  it  had  to  be  modified  by  permitting  the 
jury,  after  being  inclosed  for  a  certain  time,  to  return  a  verdict 
by  a  majority  of  its  number. 


Whiter  ^icta 

Dull!— Converse  v.  Sharpe,  161  N.  Y.  571. 

On  the  Job, — Anderson  v.  Brewing  Co.,  173  111.  213. 

Too  Precious  to  Lose. — Goodwine  v.  Leak,  127  Ind.  569. 

Getting  Anxious  T— Swift  &  Co.  v.  Hoover,  242  U.  S.  107. 

Robbing  the  Cradle? — ^People  v.  Stork,  133  CaL  371,  was  a 
prosecution  for  robbery. 

The  Race  is  Sometu£ES  to  the  Swift. — ^In  Trott  v.  State, 
(N.  Dak.)  171  N.  W.  827,  the  plaintiff  came  home  a  winner. 

Which  Camp  Jackson  T — In  Jackson  v.  State,  218  S-  W.  369, 
Camp  Jackson  was  convicted  of  carnally  knowing  a  female  person 
under  the  age  of  16  years. 

Swift  Retribution. — ^'^He  played  'Home,  Sweet  Home'  once 
through,  just  finishing,  when  instantly  upon  a  shot  being  fired 
from  the  outside  he  died."— See  Emery  v.  State,  101  Wis.  627. 

Hot  Stuff. — State  v.  Warm,  105  Atl.  244,  was  a  prosecution 
for  murder  and  not  for  arson,  whereby  a  joke  is  lost.  Further- 
more, the  state  failed  to  make  it  hot  for  the  defendant,  who  was 
granted  a  new  trial. 

Greatly  Exaggerated. — ^Recent  reports  from  Europe  as  to 
the  immense  fortune  still  possessed  by  Bill  HohenzoUerxi  bear  a 
close  resemblance  to  the  report  of  Mark  Twain's  death.  We  note 
that  in  the  case  of  In  re  Kaiser,  8  Am.  B.  R.  108,  Kaiser  was 
declared  a  bankrupt. 

No  Difference.— In  Opelt  v,  Al  G.  Barnes  Co.,  (Cal.)  183 
Pac.  241,  the  court  said  that  it  was  a  matter  of  grave  concern 
''just  how  far  to  apply  the  rule  of  accountability  to  a  bright, 
ten  year  old  boy  at  a  circus."  Would  it  have  been  any  easier 
for  the  court  to^  apply  the  rule  to  a  fifty  year  old  boy  at  a  drensf 

The  Proper  Forum. — ^It  was  perfectly  natural  that  the  parties 
to  Doutt  V.  Doutt,  175  Pac.  740,  not  only  should  eventually  seek 
a  divorce  but  should  be  content  to  try  the  issue  in  Oklahoma. 
On  the  other  hand  it  was  likewise  perfectly  natural  that  the 
parties  to  Whise  v,  WBise,  36  Nev.  16,  should  air  their  domestic 
difficulties  in  the  state  made  famous  by  Reno. 

Careless  Phraseology. — Glancing  casually  at  the  case  in  251 
Fed.  157,  one  might  be  somewhat  startled  to  observe  such  expres- 
sions as  these:  ''Men  found  it  impossible  to  stay  long  at  a 
time  on  the  Lord;"  "it  was  a  bad  situation  for  the  Lord;" 
"most  of  the  Lord's  men  were  sent  to  the  ho^ital;"  and  ''the 
value  of  the  Lord  was  $1500."  The  mystery  is  solved,  however, 
and  the  absence  of  any  sacrilegious  intent  demonstrated  by  the 
statement  found  near  the  end  of  the  opinion  that  "the  Liord 
was  an  abandoned  vessel." 
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Educatikq  America.— a  circular  received  by  this  magazine 
from  the  ''Emergency  Educational  Conference  of  Labor  and  Civic 
Oiganizations''  protests  against  the  laws  proposed  in  the  New 
York  Legislature  by  the  Lusk  Committee  as  tending  to  ''block 
all  progress  in  the  field  of  education."  It  may  be  so,  but  when 
we  seek  leadership  in  the  field  of  American  education  it  will 
not  be  of  an  organization  on  whose  executive  committee  are  found 
Rybickif  Trachtenberg,  Baer,  Bailin,  Biedenkapp,  Budish,  Defrem, 
Friedland,  Karlin^  Markolf,  Schain,  Shiplaeoff,  Silverman,  and 
Simkhovitch. 

A  Benedict  on  the  Bench.— In  Riley  i;.  State,  65  So.  882, 
Judge  Cook  of  the  Supreme  Court  of  Mississippi  said:  "It  is 
not  always  conducive  to  domestic  peace  for  a  husband  to  con- 
tradict the  statements  of  his  wife,  and  ordinarily  the  wise  husband 
attempts  to  soothe  and  placate  his  irate  spouse  rather  than  to 
question  her  statements,  however  wide  of  the  truth  they  may 
be.  A  few  husbands  are  brave  or  foolhardy,  and  at  all  hazards 
risk  the  consequences;  but  the  law  does  not  ^  rules  for  the 
guidance  of  the  superman,  but  all  rules  are  tidopted  for  the 
average.  Of  course,  a  judge  far  away  from  'the  firing  line' 
incurs  no  immediate  danger  by  lining  up  with  the  superman, 
but  we  who  are  fashioned  in  the  average  mold  shrink  from  even 
that  form  of  bravado." 

Et  TV,  Brute  I — ^Friends  of  liberty  have  come  to  regard  Qov* 
Edwards  as  one  of  their  most  fearless  champions.  Tet  the  law 
reports  furnish  some  reason  to  believe  that  even  he  is  an  enemy 
of  innocent  joy  (Edwards  v.  Candy,  14  Hun  596;  Edwards  v. 
Tennis,  179  N.  T.  Supp.  807).  But  in  his  behalf  may  be  cited 
Edwards  v.  Bryan,  88  Qa.  248.  So  he  is  no  believer  in  the 
mortification  ol  the  flesh  (Edwards  v.  Lent,  8  How.  Pr.  28). 
While  he  is  opposed  to  Three  Rivers  (Edwards  v.  Three  Rivers, 
102  Mich.  153)  it  does  not  appear  that  Qreen  River  was  among 
them.  At  the  risk  of  providing  ammunition  for  the  Anti-Saloon 
League,  it  must  be  pointed  out  that  he  is  apparently  a  more 
thorough  going  revolutionist  than  Lenine  (see  Edwards  v.  Thirty- 
five  Bags  of  Gold  Dust  Saved  out  of  the  Wreck  of  the  Union, 
Fed.  Cas.  No.  4299a). 

Long  and  Short  Statutes. — A  recent  issue  of  the  London 
Law  Times  contained  the  following  item:  "The  Law  Property 
Bill,  whose  second  reading  was  moved  by  the  Lord  Chancellor 
in  the  House  of  Lords  on  the  3rd  inst.,  is  believed  to  be  one 
of  the  longest  Bills  ever  introduced.  It  consists  of  no  fewer 
than  250  printed  pages.  The  very  longest  Bill  ever  introduced, 
according  to  the  memory  of  the  time,  was  placed  before  the 
House  of  Conunons  in  June,  1883.  It  consisted  of  400  printed 
pages,  and  was  the  Electric  Lighting  Bill  introduced  by  Mr. 
Joseph  Chamberlain,  as  President  of  the  Board  of  Trade,  and 
Mr.  Holms',  the  Parliamentary  Secretary  to  the  Board  of  Trade. 
It  was  eventuaUy  withdrawn  owing  to  the  pressure  of  business, 
which  towards  the  close  of  a  session  is  always  very  great.  Lord 
Coke  has  placed  on  record  that  the  shortest  statute  with  which 
he  was  acquainted  wab  a  statute  passed  in  the  5th  Henry  IV., 
which  was  as  follows :  'None  from  henceforth  shall  use  to  multiply 
gold  or  silver,  and  Lf  any  do  the  same  he  shall  incur  the  pain  of 
felony.'  *'  We  do  not  recall  at  the  moment  any  very  long  or  very 
short  American  statutes,  at  least  none  which  might  claim  to  be 
record-breaking.    Can  any  of  our  readers  help  us  out? 

A  Patbon  op  the  Act  of  Drinking. — Just  as  a  historical 
novel  is  supposed  to  give  an  insight  into  the  habits  and  customs 
of  the  period  to  which  it  has  reference,  so  may  the  following 
extract  from  Los  Angeles  Athletic  Club  v.  U.  S.  Fidelity,  etc., 
Co.,  (Cal.)  183  Pac.  174,  recall  to  our  minds  the  ways  of  men 


in  a  nearly  forgotten  era  of  American  history.  Besides,  it  makes 
refreshing  reading.  The  man  Patterson  was  the  manager  of  the 
plaintiff  club  which  brought  suit  on  his  bond  to  recover  the  value 
of  alcoholic  beverages  and  the  like  consumed  by  him  without 
paying  therefor.  Just  what  he  was  in  the  habit  of  doing  in 
the  way  of  drinking  was  stated  in  the  court's  opinion  as  follows : 
'^Roberts,  the  head  barkeeper,  who  was  in  that  position  through- 
out Patterson's  employment  as  manager,  testified  that  the  latter 
received  at  his  bar,  on  an  average  per  day,  four  long  whisky 
highballs,  two  cocktails,  three  to  five  pints  of  beer,  two  gin  fizzes 
and  two  glasses  of  Lithia  water;  and  that  he  smoked  about  oight 
cigars  per  day,  and  received  from  two  to  six  quarts  of  whisky 
per  week,  and  six  pints  of  champagne  per  week — ^together  with 
cigarettes,  light  wines,  and  other  commodities  not  enumerated. 
The  witness  further  states  that  he  does  not  include  in  his  list 
any  liquor  which  Patterson  might  have  drunk  between  2:30  p.m. 
and  4 :30  p.m.  while  the  witness  was  off  duty.  Another  bartender, 
named  Sakai,  testified  that  he  was  bartender  of  the  club  after 
July  14, 1913,  and  that  he  served  Patterson  drinks  on  an  average 
of  about  four  pints  of  Budweiser  a  day,  a  cocktail  before  dinner, 
another  about  6:30  p.m.  and  about  three  pints  of  whisky  a  week; 
also  occasional  highballs  and  packages  of  candy.  Shubata,  an- 
other bartender,  testifies  to  serving  Patterson  mostly  highballs, 
Budweiser  beer,  and  some  champagne.  He  served  him  an  average 
daily  of  from  three  to  five  highbaUs,  about  four  pints  of  Bud- 
weiser, about  three  pints  of  whisky  per  week,  a  gin  fizz  in  the 
morning,  and  sometimes  wine,  cocktails,  and  champagne^" 


(Hoxxtspmihtntt 

JOHN    SINGLETON    COPLEY   AND   JUDAH    P.    BENJAMIN 

To  the  Editor  of  Law  Notes. 

Sir  :  The  recent  announcement  of  the  discovery,  of  the  Laurens 
portrait  by  Copley  may  make  it  of  interest  to  recall  the  fact 
that  the  younger  John  Singleton  Copley,  son  of  the  artist,  better 
known  in  history  as  Lord  Lyndhurst,  was  one  of  two  Americans 
who  attained  great  distinction  in  the  legal  profession  in  England. 

The  younger  Copley  was  bom  in  Boston  in  1772,  but,  when 
a  very  young  child,  removed  with  his  family  to  London.  After 
notable  success  at  the  bar  and  in  the  House  of  Commons,  he  was 
three  times  Lord  Chancellor  and  in  the  interval  between  two  of 
his  terms  as  Chancellor  served  for  some  years  aJs  Chief  Baron 
of  the  Exchequer.  In  mental  endowments  and  in  the  special 
qualities  that  make  up  excellence  on  the  bench,  he  ranks  among 
the  first  of  great  English  judges.  Lord  Westbury,  a  keen  and 
bitter  critic,  and  himself  almost  an  intellectual  prodigy,  was  of 
the  opinion  that  Lord  Lyndhurst's  was  the  finest  judicial  intellect 
he  had  known.  He  lived  to  great  age,  dying  in  his  ninety-second 
year,  and,  as  Bagehot  has  noted,  "to  the  very  extremity  of  a 
protracted  life  he  both  looked,  and  was,  a  great  man." 

Though  Lord  Lyndhurst's  family  were  loyalists  and  he  himself, 
except  in  early  life,  is  presumed  to  have  had  little  sympathy 
with  republican  doctrines,  it  is  recorded  that  when  he  was  once 
asked  what  was  the  most  interesting  day  in  his  long  life,  he 
replied,  without  hesitation,  the  day  spent  at  Mount  Yemon  with 
Washington  during  a  visit  to  America,  made  when  he  was  a  very 
young  man. 

The  other  American  referred  to,  as  will  readily  occur  to  all, 
is  Judah  P.  Benjamin,  whose  remarkable  record  as  a  leader 
of  the  bar,  both  in  this  country  and  later  in  England,  is  probably 
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much  better  known  to  the  present  generation  than  the  story  of 
Copley's  life. 

Henry  C.  Riely. 
Richmond,  Va. 

"Moonshine"  Property 

To  the  Editor  of  Law  Notes. 

Sir:  The  daily  papers  are  continually  giving  reports  of 
sheriffs  and  other  officers  making  raids  upon  ^lind  tiger  stills" 
and  destroying  the  still  and  the  mash,  without  first  having  a 
judgment  of  the  court  upon  it.  This  still  and  the  mash  and 
other  materials  used  by  the  'Moonshiners"  is  property  and  has 
all  the  rights  of  property  until  a  court  of  competent  jurisdiction 
adjudges  that  it  is  contraband  and  should  be  legaUy  destroyed. 
If  the  statute  of  the  state  authorizes  a  sheriff  to  destroy  property 
because  forsooth  in  the  judgment  of  the  sheriff  it  is  being  used 
for  moonshining,  may  not  a  statute  authorize  a  sheriff  to  arrest 
an  alleged  felon  and  then  proceed  to  constitute  himself  sole  judge; 
jury  and  executioner,  and  if  not  why  notf 

Taine,  speaking  of  the  madmen  of  the  Revolution,  says :  ''lis 
ne  savent  pas  qu'il  vaut  mieux  faire  tuer  cent  citoyens  honnettes 
que  leur  laisser  pendre  un  coupable  non  jugel"  (They  did  not 
know  that  it  is  better  to  kill  a  hundred  honest  men  than  to 
hang  one  thief  without  a  trial.)  Do  not  the  members  of  the 
Anti-Saloon  League  know  that  it  would  be  better  to  have  a 
hundred  illicit  stiUs  than  to  destroy  one  without  a  judgment  of 
a  conrtt 

Whenever  you  protest  with  the  Anti-Saloon  League  for  their 
lawlessness,  you  are  always  answered  that  we  must  do  these 
things  in  order  to  destroy  whisky  and  its  influence.  The  same 
plea  was  made  by  Robespierre,  who  claimed  that  it  was  necessary 
to  hurry  a  citizen  off  to  the  scaffold  without  the  pretense  of  a 
legal  judgment  in  order  to  establish  a  moral  republic.  The  im- 
moral people  were  always  those  that  were  in  opposition  to 
Robespierre.  The  Anti-Saloon  League  claims  that  it  has  only 
the  purpose  to  establish  a  moral  republic,  and  one  may  see  that 
their  idea  of  a  moral  republic  is  like  that  of  Robespierre,  a 
republic  which  shall  be  under  the  complete  domination  of  the 
Anti-Saloon  League,  and  the  immoral  people  are  those  who  oppose 
this  dominatioiL  "En  virtue  de  la  constitution,"  says  Taine, 
Tanarchie  spontan^  devient  Fanarchie  legale."  (By  virtue  of 
the  constitution,  the  spontaneous  anarchy  became  legal  anarchy.) 

The  Anti-Saloon  League  by  its  methods  of  enforcing  prohibition 
is  seeking  to  overcome  the  anarchy  of  moonshining  by  a  legal 
anarchy.  The  history  of  the  French  Revolution  as  given  us  by 
Taine  shows  that  "Fanarehie  legale"  was  the  more  terrible  of 
the  two,  making  blood  flow  like  water  and  costing  millions  of 
lives. 

Chas.  E.  Chidsey. 

Paaoagoula,  Mias. 


"Property  is  everything  which  has  an  exchangeable  value, 
and  the  right  of  property  includes  the  power  to  dispose  of  it 
according  to  the  will  of  the  owner." — ^Per  Swayne,  J.,  dissenting, 
in  Slaughter-House  Cases,  16  Wall  127. 
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of  Law  Notm,  pubUohad  monthly  at  Northport.  L.  U  N.  T^  for  Apr.  I.  1920. 

Stoteof  NowTorkl. 
Conntj  of  Suffolk    /"^ 

Boforo  me.  a  Notanr  Publio  in  aad  for  the  Stote  and  eonntj  aforMaid.  pwaooaUy 
appeared  M.  B.  Wailee.  who.  having  been  duly  sworn  aeoording  to  law.  depoMi 
and  lays  that  he  is  the  Pretiaent  of  tiie  Edwara  Thompoon  Co..  the  publiabara  ol 
Law  Notm,  and  that  the  foDowing  li,  to  the  beet  of  his  knowledgeand  belieL  • 
tme  stotement  of  the  ownership,  nanagement,  ote..  of  the  aforesaid  publieation  for 
the  date  shown  in  the  aboye  caption,  required  by  the  Aet  of  August  24.  I9I2.  en- 
bodied  in  eeetion  448,  Poetal  Laws  and  Regulations,  to  wit: 

1.  Tha*  the  names  and  addresses  of  the  publisher,  editor,  managing  editor, 
managers  are: 


Northport,  N.Y. 


San  Franeisoo,  Cal. 

Northport,  N.  Y. 

90  Prospect  Park  West.  Brooklyn.  N.  Y. 

Northp6rt,  N.  Y. 

Wsshington,  D.  C. 

1864  Mintwood  PI..  Washington,  D.  C. 

Bliss  BuOdin^  Washington.  D.  C. 

01  Front  St..  Bingham  ton,  N.  Y. 
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tlisher.  Edward  Thompson  Co. 
',M.B.  Walks  ^^ 

2.  That  the  owners  are: 
Edward  Thompson 
Edward  Pidgeon 
Efltate  of  James  Cookeroft 
Sarah  M.  Thompson 
Johanna  T.  Wailes 
Wm.  M.  McKioney 
John  W.  HUtman 
David  S.  Garland 
James  D.  Cookoroft 
Robert  L.  Owen 
Alice  Patterson  Shibley 
Geo.  H.  Shibley 
Chas.  E.  Edgerton    ' 
Mary  E.  Grumman 
F,  W.  Wheeler 

8.  That  the  known  bondholders,  mortgsgees.  and  other  seourity  boldess  owning 
or  holding  1  per  cent  or  more  of  total  amount  of  bonds,  mortgsgee,  or  other  eocoriiies 
are:  none.  * 

4.  That  the  two  paracraphs.  nest  aboye.  giving  the  namee  of  the  owners,  stock- 
holders, and  security  hoTders.  if  any.  contain  not  only  the  list  of  etookholdas  and 
security  holders  as  they  appear  upon  the  books  of  the  company  but  also,  in  eeset 
where  the  stockholder  or  eeourity  holder  appears  upon  the  oooks  of  the  compeay 
as  trustee  or  in  any  other  fiduciary  relation,  the  name  of  the  person  or  corporatioB 
for  whom  such  trustee  is  acting,  is  given;  also  that  the  eaid  two  paragraphs  oontaia 
statomente  embracing  afllant'e  full  knowledge  and  belief  ss  to  the  circumstancss 
and  conditions  under  which  stockholders  and  security  holders  who  do  not  appear 
upon  the  books  of  the  company  as  trustees,  hold  stock  and  seeuritiee  in  a  capacity 
other  than  that  of  a  bona  fide  owner;  and  this  affiant  has  no  reason  to  beUcvc 
that  any  other  person,  association,  or  corporation  hae  any  intereet  direct  or  indirect 
in  the  said  stock,  bonds,  or  other  eecuritaes  than  as  so  stated  by  him. 

M.  B.  WaUeo.  Prest. 

Sworn  to  and  subscribed  before  me  thie  Sth  day  of  April,  1920.  Geo.  Babcoek. 
Notary  Public  (SbaiJ.     (My  commiaeion  expiree  March  80th,  1021.) 


DELAWARE  CORPORATIONS 

DIGEST    OF    LAW 

(6th  ED.)  PRBB  TO  LAWYERS 

STOCK  WITHOUT  PAR  VALUE,  if  desired. 


CORPORATIONS  OROANIZIO  AND 


@iporation*@n^anjr  of  Delaware 

e04  EQUITABLB  BUILDING,  WILMINGTON,  DEL. 


CORNELL  UNIVERSITY 

COLLEQK  OF  LAW 

THRU  YEAR  COURSE— for  thoM  who  hara  completed  two  yein  of 
coUefewoik.   Degree  LL3. 

SIX  YEAR  COMBINED  COURSE  in  Arts  uid  Sdencee  and  Law.  im- 
duding  wrae  yean  of  cdlege  work  and  three  years  of  law  work 
and  leading  to  DOth  degrees,  A.B.  and  LL.B. 

Law  LIbfaty  of  ga^ooo  ▼otamee.   Bitended  eevrses  in  fleadiag  asd 
practice,  iadnding  a  practice  covrt 

Fm*  cataios  aMrass 
DEAN  OF  THK  COLLKQC  OF  LAW 
II  URivsrslty,  Ithaca,  NawYoric 


Digitized  by 


Google 


Juna,  1920.] 


LAW  NOTES 


41 


SawJWes 

JUNE,  1920 

PUBLISHED  BT  SDWARD  THOMPSON  COMPANY, 
NORTHPORT.  LONG  ISLAND,  N.  Y. 


Bdwabd  Punibov,  Tfo#-FrMitf«nf 

CONTENTS 

WAQM 

9AQM 

Editorials: 

Abticles: 

Argument  by  Epithet 

41 

Religious  Belief  as  Excuse 

A  Case  of  Atatyism  .      .      . 

41 

for    Failure    to    Furnish 

Dissenting  Opinions      .      . 

41 

Medical  Attetidance  .      . 

45 

I  nviling  Strikes 

42 

Limitation  on  Time  for  De- 

The  Dangerous  Paranoeic    , 

42 

portatioti  of  Aliens    . 

48 

The  Judicial  Power  as  Auto- 

The "  SUeping  Beauty  "  of 

cratic  

42 

North  Dakota       .     .     . 

50 

Discouraging  Lynch  Law    . 

43 

Professional  Bondsjnen 

43 

Cases  op  Interest    .     .     . 

51 

The  Mental  Anguish  Doc- 

News of  the  Profession    . 

54 

trine    

44 

Liability  of  PracticalJokers 

44 

English  Notes   .... 

55 

Liability  of  Telegraph  Com- 

Obiter Dicta      .... 

57 

panies       

44 

The  "  Loaf  of  Bread  Case  "  . 

45 

Correspondence       .     .     . 

58 

Argument  by  Epithet. 

'T'  HK  United  States  is  to  some  extent  aroused  to  a  realiza- 
A  tion  of  the  forces  of  disloyalty  at  work  in  our  midst. 
Desirable  as  this  result  is,  it  has  possibilities  of  abuse, 
and  instances  are  already  observable.  Legitimate  reform 
measures  are  called  "Bolshevistic"  or  "Anarchistic"  by 
their  opponents,  and  more  than,  one  observer  has  reached 
the  conclusion  that  reaction  rather  than  revolution  is  the 
peril  of  the  day.  A  member  of  the  New  York  legislature, 
who  served  with  our  forces  in.  France,  advocated .  a  bill 
allowing  the  sale  of  beer  and  light  wines,  and  was,  because 
of  that  fact,  publicly  referred  to  as  "pro-German"  by  a 
prohibitionist  whose  clerical  profession  gave  him  exemp- 
tion from  military  service.  Two  distinct  evils  arise  from 
this  perversion  of  the  widespread  movement  for  Ameri- 
canization. One  is  that  measures  of  importance  may  be 
driven  from  the  field  by  mere  epithets  without  a  considera- 
tion of  their  merits.  Dr.  Johnson  said  that  "patriotism 
is  the  last  refuge  of  a  scoundrel,"  and  a  yet  greater 
student  of  humanity  told  of  those  who  seize  the  livery  of 
heaven  to  serve  the  devil  in.  Both  these  aphorisms  are 
finding  exemplification  in  existing  efforts  to  influence  pub- 
lic sentiment.  A  consideration  of  even  more  importance 
is  that  no  surer  way  could  be  found  to  break  the  force  of 
the  patriotic  sentiment  which  is  essential  to  the  mainte- 
nance of  our  institutions.  The  repeal  of  the  18th  Amend- 
ment, the  enactment  of  industrial  health  insurance  laws, 
or  the  r^ulation  of  rental  contracts  may  or  not  be  sound 
domestic  policy,  but  every  man  knows  that  they  are  not 
seditious,  pro-German  or  anarchistic.  After  hearing 
these  terms  misapplied  and  perverted  to  every  selfish 
purpose,  the  great  mass  of  citizens  will  become  disgusted 


with  the  whole  business  and  turn  a  deaf  ear  to  warnings 
which  deserve  to  be  heeded.  The  most  dangerous  enemy 
of  the  movement  for  a  better  Americanism  is  the  man 
who  seeks  to  take  advantage  of  it  to  advance  some  partisan 
or  commercial  interest. 

A  Case  of  Atavism. 

IN  the  long-ago  day  when  the  interpretation  which  the 
witch  doctor  gave  to  the  sounds  issuing  from  a  hollow 
tree  trunk  became  a  "moral  issue"  as  to  which  it  was  both 
heresy  and  treason  to  disagree  with  him,  any  inanimate 
thing  which  chanced  to  be  an  instrument  of  injury  was 
destroyed,    amid   incantations   directed   against   the   evil 
spirit  by  which  it  was  supposed  to  be  obsessed.     A  little 
later  the  procedure  was  elaborated  into  a  system  of  capital 
punishment  of  animals  for  injury  to  a  human  being.   See 
Parmelee  on  Criminology,  p.  10 ;  Evans,  Criminal  Prose- 
cution, etc.,  of  Animals.     The  methodical  Teuton  at  an 
early  date  distinguished  between  "thierstrafen,"   which 
was  the  capital  punishment  of  domestic  animals,  and  "thier- 
processe,"  or  judicial  proceedings  in  ecclesiastical  courts 
to  impose  sacerdotal  curses  on  an  entire  species  of  vermin. 
See  Von  Amira,  "Thierstrafen  and  Thierprocesse."    The 
more  practical  Briton  speedily  transformed  these  into  the 
.  doctrine  of  deodand,  to  the  profit  first  of  the  church  and 
later  of  the  king.     An  occasional  trace  of  the  lingering 
spirit  of  barbarism  is  still  noticed  in  a  little  child  who, 
in  a  fit  of  temper,  turns  to  strike  the  chair  on  which  he 
has  stumbled.     It  was  supposed  that  all  traces  of  this 
.  folly  of  the  childhood  of  our  race  had  vanished  from  our 
.  law.    But  in  a  case  decided  in  1920  (People  v.  Marquis^ 
[111.]  125  N.  E.  757)  we  read  that  an  automobile  truck 
being  intercepted  near  Chicago,  loaded  with  eleven  barrels 
of  bottled  beer,  judgment  was  entered,  inter  alia,  that 
.  the  sheriff  should  destroy  the  truck  and  the  beer  by  "tak- 
,  ing  them  to  a  suitable  place  within  two  miles  of  the  court 
[  house,  thoroughly  saturating  them  with  oil  of  a  highly 
inflammable  nature  and  publicly  burning  and  destroying 
.  them  between  the  hours  of  t^n  o'clock  in  the  morning  and 
three  o'clock   in  the  afternoon."     Needless  to  say   the 
.  Supreme  Court  of  Illinois  set  aside  the  judgment  and  held 
,  the  statutory  provision  under  which  it  was  entered  to  be 
void.     It  seems  that  the  prohibition  fanatics,  having  bor- 
rowed "taboo"  from  the  South  Sea  Islands,  are  in  a  fair 
way  to  introduce  "hoodoo"  and  "voodoo"  along  with  it. 
It  needs  but  two  or  three  "reverend"  gentlemen  dancing 
'  around  the  burning  truck  and  shouting  anathemas  against 
'  the  demon  concealed  somewhere  in  its  crank-case  to  com- 
'  plete  a  picture  fit  for  the  Congo.     The  condemnation  of 
property  used  in  violation  of  law  is  well  enough  as  a  form 
of  fine.      The  destruction  of  property  capable  only  of 
an  unlawful  use  is  not  objectionable.    !But  when  it  comes 
to  the  destruction  of  a  motor  truck  worth  probably  several 
:  thousand  dollars,  and  differing  in  no  way  from  the  trucks 
.  in  lawful  use  all  over  the  country,  we  have  the  crowning 
absurdity  of  a  movement  which  is  based  on  an  utter  in- 
ability to  distinguish  between  use  and  abuse.    It  has  long 
been  a  source  of  wonder  why  prohibitionists  do  not  drown 
I  their  children  to  keep  them  from  having  colic. 

I 

I  Dissenting  Opinions. 

IN  a  recent  issue  of  the  Central  Law  Journal  (Vol.  90, 
Iso.  18),  Mr.  W.  W.  Thornton,  in  the  course  of  a 
discussion  of  means  to  limit  the  bulk  of  the  case  law^ 
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recommends  the  cessation  or  non-publication  of  dissenting 
opinions,  urging  that  they  are  "of  no  earthly  value."  He 
quotes  with  approval  a  speaker  who  refers  to  their  ten- 
dency "to  wedcen  the  force  of  the  court's  decision  which 
all  must  accept  as  an  unappealable  finality."  It  is  sub- 
mitted that  there  is  a  considerable  inconsistency  between 
the  two  statements,  since  if  a  dissent  does  weaken  the 
decision  it  is  of  some  use  to  the  attorney  against  whom 
the  decision  bears.  It  is  a  very  short-sighted  policy  which 
regards  it  as  an  evil  that  a  decision  which  is  capable  of 
being  weakened  by  opposing  argument  should  be  so  weak- 
ened. It  is  as  true  as  when  Bacon  said  it,  that  "with  an 
enlightened  bar  and  an  intelligent  people  the  mere 
authority  of  the  bench  will  cease  to  have  any  weight  at 
all  if  it  be  unaccompanied  with  argument  and  explana- 
tion." It  is  only  as  between  the  parties  that  a  decision 
is  an  "unappealable  finality. '  So  far  as  it  settles  the  law 
for  the  future  there  is  always  an  appeal  to  the  court  of 
a  more  enlightened  day,  and  a  glance  at  any  table  of 
overruled  cases  will  show  how  often  that  appeal  is  suc- 
cessful. It  is  no  inconsiderable  service  which  has  been 
performed  by  the  judges  whose  dissents  so  clearly  exposed 
the  weakness  of  prevailing  opinions  that  coimsel  were  en- 
couraged to  present  the  question  again  after  time  had 
obliterated  mere  pride  of  opinion.  It  is  a  good  thing  to 
settle  the  law,  but  it  is  equally  a  good  thing  to  prevent 
it  from  being  settled  until  it  is  settled  right.  Citation 
of  cases  would  be  invidious,  but  every  lawyer  can  recall 
instances  where  the  dissent  of  such  jurists  as  Justice 
Wanamaker  of  Ohio,  Justice  Eobinson  of  North  Dakota 
and  Chief  Justice  Browne  of  Florida  has  left  the  majority 
opinion  emasculated  of  all  except  authority,  and  certain 
to  be  overruled  when  the  personnel  of  the  court  changes. 
Until  that  far-oif  day  when  "every  riddle  shall  be  read 
and  every  knowledge  shall  be  known"  publicity  for  the 
voice  of  dissent  is  worth  all  that  it  costs. 

Inviting  Strikes. 

EVEBY  right-minded  man  will  agree  that  to  assert  an 
individual  wrong  by  violence  or  by  injury  to  the 
interests  of  many  innocent  persons  is  altogether  wrong. 
But  that  method  of  assertion  will  be  practiced  by  all  who 
are  strong  enough  to  indulge  in  it  just  as  long  as  the 
government  encourages  it  by  giving  its  chief  attention  to 
grievances  thus  asserted.  If  a  labor  organization  suffers 
a  real  or  fancied  wrong  there  is  a  strike,  the  business  of 
a  city  or  a  state  is  tied  up,  thousands  of  people  who  have 
nothing  to  do  with  the  controversy  suffer  severely.  But, 
when  a  grievance  is  thus  brought  to  attention,  bills  are 
passed,  commissions  are  created,  president  and  cabinet 
officers  bestir  themselves  to  see  that  it  is  remedied.  But 
let  an  equal  injustice  be  done  to  the  same  number  of 
persons  too  unorganized  or  too  law  abiding  to  start  a 
public  disturbance,  and  the  best  they  can  get  is  a  polite 
letter  of  meaningless  generalities  from  a  Congressman. 
Compare,  for  example,  the  official  attitude  towards  a  de- 
mand by  railroad  employees  for  more  pay  and  towards 
the  like  and  far  more  deserving  demand  of  college  pro- 
fessors and  school  teachers.  It  is  useless  to  rail  against 
strikes  as  long  as  that  condition  exists.  There  never 
would  have  been  a  union  had  employers  been  as  ready 
to  yield  to  the  demands  of  justice  as  they  were  to  yield 
to  those  of  force.  As  a  penalty  for  invoking  force,  they 
are  now  compelled  in  many  instances  to  yield  to  demands 


quite  devoid  of  justica  In  the  days  when  justice  in 
individual  controversies  was  'granted  to  individuals  by  the 
king's  favor  men  rallied  around  a  leader,  that  their  private 
wrongs  might  be  remedied  by  his  powerful  intercession. 
Now  that  the  courts  are  open  to  all  and  even-handed 
justice  is  in  the  main  dispensed  to  rich  and  poor  alike, 
that  condition  has  disappeared.  When  the  remedy  for 
any  industrial  injustice  is  equally  available  to  every  man, 
the  autocratic  and  trouble-making  powers  of  the  union 
"business  agent"  will  disappear  as  completely  as  has  the 
semi-regal  status  of  the  feudal  baron. 

The  Dangerous  Paranoeic. 

AEECENT  occurrence  in  New  York  city  where  a  man, 
after  sitting  quietly  through  most  of  a  church  service, 
suddenly  rose  in  a  fit  of  homicidal  mania  and  fired 
several  shots,  killing  one  man  and  wounding  others,  brings 
sharply  into  view  a  defect  in  our  system  of  guarding 
against  crime.  For  years  the  man  had  been  considered 
a  "harmless"  crank.  Any  competent  alienist  could  have 
discovered  in  five  minutes  that  he  was  a  paranoeic  and 
could  have  predicted  that  his  disease  would  sooner  or 
later  lead  to  violence,  but  to  what  end  ?  No  judge  would 
have  refused  to  order  his  release  on  habeas  corpus,  ob- 
serving his  composed  and  intelligent  demeanor.  The  man 
who  but  a  short  time  ago  attempted  the  life  of  Premier 
Clemenceau  had  a  like  history,  showing  infallibly  to  the 
professional  eye  the  presence  of  progressive  paranoeia. 
Another  "crank,"  the  so-called  "Sultan  of  the  Sahara," 
was  killed  by  his  wife  in  self-defense  a  year  or  two  ago. 
There  probably  was  not  an  alienist  in  New  York  city 
who  could  not  have  predicted  that  this  eccentric  million- 
aire wotdd  either  kill  some  one  or  be  himself  killed,  yet 
under  our  existing  laws  nothing  could  be  done  about  it 
till  the  tragedy  occurred.  Of  course,  in  dozens  of  cases 
obscure  persons  have  been  sent  to  asylums  under  similar 
circumstances,  but  the  ordinary  lunacy  proceeding  is 
futile  against  an  incipient  paranoeic  if  he  has  the  money 
and  influence  to  fight  it.  The  release  of  Thaw  and  its 
inevitable  sequel  have  not  taught  courts  and  juries  that 
there  are  some  dangerous  forms  of  insanity  which  a  lay- 
man cannot  detect.  Our  criminal  courts  deal  with  mental 
disease  fully  as  much  as  with  law;  probably  forty  per 
cent  of  crime  is  committed  by  persons  suffering  to  some 
extent  from  mental  disease.  But  in  spite  of  that  fact  the 
courts  are  not  organized  to  deal  with  that  phase  of  their  duty. 
At  least  in  the  larger  cities,  every  criminal  court  should 
have  its  psychopathic  department  in  which  may  be  con- 
sidered not  only  strict  1^1  liability  but  also  the  questions 
of  the  real  cause  of  the  crime  and  the  moral  responsibility 
of  the  actor,  which  are  essential  to  a  sentence  which  em- 
bodies the  maximum  possibility  of  reform.  With  such 
a  department,  it  would  be  entirely  possible  to  get  an  in- 
telligent and  scientific  study  of  lie  supposedly  harmless 
crank,  coupled  with  judicial  power  adequate  to  protect  the 
public  against  the  progression  of  his  disease.  But  as  long 
as  we  muddle  along  on  the  theory  that  every  dog  is  entitled 
to  one  bite  and  every  crank  to  one  homicide,  we  will  pay 
an  annual  toll  in  innocent  lives  for  our  national  stupidity. 

The^Judicial  Power  as  Autocratic. 

AsuBSCBiBEB^  whoso  letter  is  published  in  this  issue, 
takes  exception  to  the  statement  in  a  recent  number 
of  Law  Notbs  that  the  power  of  the  courts  to  declare 
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l^ifllation  invalid  is  the  nearest  approach  to  autocracy  in 
our  institutions.  The  argument  in  support  of  his  con- 
tention is  based  on  the  idea  that  a  decision  by  a  majority 
of  the  Supreme  Court  is  no  more  "one  man  power"  than 
a  decision  by  a  majority  of  the  people,  and  that  the  people 
have  in  any  event  the  power  to  conform  the  law  to  their 
desire  by  amending  the  Constitution.  This  view  is  plausi- 
ble but  scarcely  convincing.  Between  absolute  democracy 
and  absolute  autocracy  there  are  .many  intermediate  stages, 
and  the  extent  to  which  a  power  not  exercised  by  the 
whole  people  approaches  autocracy  depends  on  (1)  the 
number  of  persons  by  whom  it  is  exercised,  (2)  the  extent 
of  popular  control  of  their  selection  and  tenure,  (3)  the 
ease  and  simplicity  of  method  by  which  their  decision 
may  be  reviewed  by  the  peopl&  Applying  these  tests,  the 
power  to  nullify  all  legislative  acts  is  conferred  on  a 
majority  of  nine  men,  appointed  for  life,  and  the  only 
form  in  which  their  decisions  may  be  reviewed  is  by  the 
slow  and  cumbersome  process  of  having  a  constitutional 
am^idment  passed  by  Congress  and  ratified  by  thirty-six 
States.  This,  of  course,  is  not  a  pure  autocracy,  but  the 
western  world  has  known  in  recent  years  but  two  auto- 
crats more  absolute,  and  to-day  one  is  dead  and  the  other 
in  exila  It  is  not  ^lecessarily  %  condemnation  of  any 
institution  to  show  it  to  be  autocratic.  It  has  been  said 
that  the  best  possible  government  is  a  benevolent  despotism, 
and  viewing  the  way  in  which  democracy  usually  "mud- 
dles through"  it  is  not  unnatural  that  some  should  be 
willing  to  take  a  chance  on  the  continued  benevolence 
of  the  despot.  Moreover,  in  practice,  the  court  is  not  as 
inflexible  as  it  would  have  us  believe,  as  witness  the  liquor 
decisions  from  Leisy  v.  Hardin  down  to  date,  or  the  labor 
cases  since  the  Lochner  Case.  The  power  of  the  courts 
to  review  the  validity  of  statutes  has  done  some  good  as 
a  stop  gap  until  a. more  perfect  system  of  representation 
and  popular  participation  in  legislation  is  attained.  None 
the  less,  it  is  merely  a  sort  of  protectorate  over  a  people 
learning  the  art  of  self-government,  which  our  maturity 
will  inevitably  cast  aside. 


Discouraging  Lynch  Law. 

LYNCHING  is,  of  course,  an  offense  peculiarly  abhorrent 
to  the  l^al  profession,  constituting  as  it  does  a 
direct  assault  on  our  system  of  government  by  law.  Among 
the  many  causes  of  this  evil,  one  is  suggested  by  a  com- 
parison of  two  recent  cases  from  the  same  jurisdiction. 
In  Lotto  V.  State,  (Tex.)  208  S.  W.  563,  the  court  held 
that  it  was  not  "dishonorable  conduct'^  for  an  attorney  to 
say  during  the  war  that  he  hoped  Germany  would  win. 
To  this  somewhat  astgunding  pronouncement  the  court 
added  by  way  of  dictum :  "It  is  to  the  everlasting  credit 
of  this  community  that  it  appealed  to  the  orderly  courts 
of  our  country  instead  of  an  improvised  tribunal  of  a 
vigilance  coifimittee.  Occasionally  the  established  law 
has  seemingly  failed  to  afford  a  remedy  adequate  to  an 
unusual  situation.  So  it  appeared  in  this  case.  The  de- 
fect was  speedily  corrected  by  prompt  state  and  national 
l^slation,  which  pronounced  such  conduct  a  crime  and 
provided  a  penalty."  But  alas  for  the  hopes  of  the  law 
abidiijg,  a  year  later  the  "orderly  courts  of  our  country" 
produced  a  holding  that  the  state  act  was  unconstitutional 
because  the  forbidding  of  disloyial  speech  was  within  the 
exclusive  power  of  the  federal  government  and  because 


such  a  prohibition  violated  the  guaranty  of  free  speech. 
Ex  parte  Meckel,  (Tex.)  220  S.  W.  81.  In  support  of 
this  holding  no  authority  is  cited,  and  it  is  believed  that 
none  can  be  produced.  Of  course,  all  this  does  not  justify 
for  a  moment  "an  improvised  tribunal  of  a  vigilance  com- 
mittee," but  assuming  a  local  situation  such  as  to  make 
proper  a  judicial  compliment  on  the  restraint  exhibited 
before  the  two  decisions  referred  to,  it  is  not  difficult  to 
imagine  what  that  situation  is  now  that  they  have  been 
rendered.  It  is  not  to  be  doubted  that  both  the  decisions 
commented  on  were  honestly  and  conscientiously  rendered. 
The  fault  is  not  with  the  court  but  with  the  system  which 
has  grown  up  in  many  reviewing  courts  of  bending  every 
effort  to  impart  a  technical  l^ality  to  acts  of  indubitable 
turpitude.  This  attitude  springs  primarily  from  a  spirit 
of  fairness  toward  the  object  of  publio  prosecution,  but 
in  many  instances  fairness  to  the  public  seems  to  be  for- 
gotten and  it  is  natural  though  r^rettable  that  there 
should  sometimes  be  a  reaction  of  lawless  violence.  One 
reading  the  decisions  of  the  lower  courts  in  the  cases 
arising  under  the  Selective  Draft  Act  and  the  Espionage 
j!lct  need  not  be  an  apologist  for  lynch  law  to  wonder  at 
the  patience  and  moderation  of  our  people,  and  to  see  in 
that  patience  a  sufficient  answer  to  the  assertion  often 
made  that  the  present  effort  to  purge  the  country  of  dis- 
loyalty is  "hysterical." 


Professional  Bondsmen. 

WHILE  he  is  no  longer  distinguished  by  wearing  a 
straw  in  his  shoe,  it  appears  from  a  recent  discus- 
sion before  the  New  York  State  Bar  Association  that  the 
professional  bondsman  is  still  very  much  in  evidence. 
Judge  McAdoo,  Chief  City  Magistrate  of  New  York,  in 
speaking  of  the  evils  of  the  bonding  system  in  the  lower 
courts,  said :  "I  am  inclined  to  believe  that  a  great  deal 
of  this  individual  cash  bonding  is  done  in  co-operation 
with  lawyers  who  frequent  these  courts.  The  lawyer  says 
to  the  defendant:  'I  will  take  charge  of  your  case  and 
get  you  a  bond  for  so  much.'  The  bondsman  often  hangs 
out  in  the  lawyer's  office  and  gives  the  same  address. 
Maybe  the  lawyer  himself  furnishes  the  money.  The 
matter  can  b^  fixed  up  between  them  as  to  how  the  money 
obtained  from  the  defendant  is  to  be  divided,  if  divided 
at  all.  In  this  way,  especially  in  the  Women's  Court,  it 
gives  the  lawyer  an  opportunity  of  charging  a  round  big 
fee  for  mixing  up  his  professional  service  and  the  getting 
of  the  bond.  One  can  well  imagine  what  happens  to  a 
woman  under  these  circumstances  who  is  known  to  have 
considerable  money  or  well-to-do  friends.  One  man  gave 
cash  bail  in  the  Women's  Court  in  160  cases  during  a 
period  of  six  months.  The  possible  extortion  which  may 
be  practiced  by  lawyer  or  bondsman,  or  both,  under  these 
conditions  is  obvious."  Judge  McAdoo  recommends  the 
enactment  of  a  law  licensing  professional  bondsmen  and 
regulating  the  amount  of  their  fees.  While  some  regula- 
tion is  doubtless  desirable,  the  question  has  many  angles 
and  the  regulation  must  be  drawn  with  care  or  it  will  do 
more  harm  than  good.  The  persons  who  resort  to  a  pro- 
fessional bondsman  for  bail  are  usually  unable  to  get  it 
in  any  other  way.  The  business  is  one  of  some  hazard, 
and  if  the  remuneration  is  not  sufficient  to  justify  the 
risk  of  loss  the  result  will  be  that  many  persons  will  be 
unable  to  secure  bail.     If  it  is  true,  as  Judge  McAdoo 
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surmises,  that  many  of  the  abuses  of  the  bail  system  occur 
through  the  complicity  of  attorneys,  no  legislation  is  nec- 
essary to  remedy  that  situation. 

The  Mental  Anguish  Doctrine. 

THEBE  seems  to  be  a  lack  of  both  reason  and  justice  in 
the  attitude  of  the  courts  which  disallow  damages 
for  mental  anguish  unless  it  is  accompanied  by  physical 
suffering.  It  is  particularly  hard  to  reconcile  that  posi- 
tion with  the  rule  now  generally  prevailing  that  acts  of 
a  spouse  causing  mental  suffering  only  are  ground  for  a 
divorce.  But  while  it  is  believed  that  the  fears  generally 
expressed  that  the  mental  anguish  doctrine  would  lead 
the  courts  into  a  quagmire  of  uncertainty  are  qilite  un- 
founded, an  occasional  case  appears  in  which  that  doctrine 
seems  to  have  been  pressed  to  an  extreme  length.  Such 
a  case  was  recently  decided  in  Louisiana  (Nickerson  v. 
Hodges,  84  So.  37).  In  that  case  it  appeared  that  Miss 
Nickerson,  a  maiden  lady  45  yeays  of  age,  employed 
as  a  soap  drummer,  visited  a  negro  fortune  teller,  who 
told  her  that  certain  deceased  relatives  had  left  a  large 
sum  in  gold  buried  on  certain  premises.  Miss  Nicker- 
son at  once  engaged  assistance  and  several  months  were 
spent  in  digging  aground  the  premises  in  question,  the 
proprietor  good  naturedly  acquiescing  in  the  exploration. 
At  length  the  daughter  of  the  owner  and  two  young 
men  conceived  the  idea  of  a  practical  joke,  so  they  ob- 
taii^ed  and  buried  an  old  copper  kettle,  filled  it  with  rocks 
and  dirt,  enclosing  a  note  from  the  supposed  ancestor 
directing  that  the  kettle  be  taken  to  a  bank  and  kept 
unopened  for  three  days  until  all  the  heirs  were  notified. 
This  direction  was  carried  out,  precautions  were  taken 
to  guard  the  bank  against  robbery,  and  on  the  appointed 
day  the  "joker"  was  opened.  Miss  Nickerson  having 
died,  the  court  ordered  an  allowance  to  her  heirs  of  $500 
damages  for  the  mental  anguish  suffered  by  her,  the  young . 
lady  who  concocted  the  jest  and  her  two  associates  being 
the  defendants.  The  joke  like  most  practical  jokes  was 
unkind,  though  the  conduct  of  the  victim  certainly  in- 
vited it.  But  to  term  it  a  "conspiracy"  and  allow  a  re- 
covery of  $500,  inuring  by  pure  fiction  of  law  to  heirs 
who  suffered  not  a  particle  of  injury,  and  if  truth  were 
known  probably  laughed  most  heartily  at  the  joke  on 
the  old  lady,  is  scarcely  what  one  would  expect  from  a 
court  whose  power  to  administer  substantial  justice  is 
unusually  free  from  technical  limitations. 

Liability  of  Practical  Jol<ers. 

/^p  course,  where  a  substantial  injury  is  inflicted  by 
^^  an  act  from  which  the-  injury  should  have  been 
anticipated,  the  jocular  intent  of  the  perpetrator  is  no 
defense,  and  the  courts  have  so  declared  in  a  number  of 
cases.  For  example,  it  was  a  merry  jest  of  rude  Eliza- 
bethan flavor  which  was  passed  on  in  Parker  v.  Enslow, 
102  111.  272.  The  proprietor  of  a  grocery  store  had  long 
been  in  the  habit  of  keeping  a  box  of  smoking  tobaccio 
on  the  counter  for  the  use  of  the  public.  One  day  in 
jovial  mood  he  mixed  gunpowder  with  the  tobacco  with 
the  result  that  a  local  character  of  intemperate  habit, 
having  filled  his  pipe  from  the  box,  was  blinded  by  the 
explosion  which  resulted  when  he  lighted  it.  The  court 
said  in  sustaining  a  recovery:  "The  putting  of  powder, 
in  smoking  tobacco,  whether  a  mere  thoughtless  act  for] 


purposes  of  amusement,  or  a  malicious  act  with  an  in- 
tention of  doing  harm,  was  necessarily  extremely  danger- 
ous in  its  tendency,  and  cannot  be  excused."  It  seems, 
however,  that  some  small  measure  of  retaliation  on  a  joker 
is  permissible.  Warmen  v.  Swindell,  54  N.  J.  L.  589, 
was  an  action  by  an  employer  for  the  value  of  a  set  of 
reins  which  were  taken  by  the  defendant  for  the  humor- 
ous purpose  of  making  it  impossible  for  the  plantifiPs 
clerk  to  drive  homa  The  court  said:  "If  the  defendant 
relied  upon  the  fact  that  he  removed  the  lines  by  way  of 
a  joke,  it  was  a  question  for  the  jury  to  decide  whether 
the  parties  had  been  perpetrating  practical  jokes  upon 
^each  other  in  such  a  way  that  the  defendant  had  a  right 
to  believe  that  the  plantiff  would  accept  this  act  as  a 
joke."  In  the  practical  administration  of  the  law  the 
infliction  of  a  substantial  injury  should  be  the  real  test 
of  liability  and  the  New  Jersey  cas^  approaches  the  per- 
missible limit  in  taking  cognizance  of  a  trivial  matter 
involving  no  malicious  intent  The  good  sense  of  juries 
may  ordinarily  be  trusted  to  distinguish  between  harm- 
less and  malicious  humor.  It  is  to  be  noticed  in  this  con- 
nection that  the  verdict  of  the  jury  in  the  Louisiana  case 
discussed  in  the  preceding  paragraph  was  in  favor  of  the 
defendants.  ^ . 


Liability  ofjTelegraph  Companies. 

REFERENCE  to  the  mental  anguish  doctrine  naturally 
brings  to  mind  the  class  of  cases  in  which  it  has 
been  most  frequently  invoked,  actions  against  tel^aph 
companies  for  n^ligence  in  transmission  of  messages.  As 
has  been  heretofore  pointed  out  in  Law  Notes,  the  Act 
of  Congress  of  1910  (4  Fed,  St.  Ann.  [2d  ed.]  337), 
putting  interstate  messages  under  the  control  of  the  In- 
terstate Commerce  Commission,  has  rendered  inapplicable 
to  such  messages  not  only  all  state  statutes  but  idl  state 
holdings  which  conflict  with  the  decisions  of  the  federal 
courts.  Those  courts  have  decided  that  no  recovery  can 
be  had  in  tel^raph  cases  for  mental  anguish  and  that 
a  limitation  of  liability  on  unrepeated  messages  to  the 
sum  paid  for  transmission  is  valid.  The  result  is  that 
telegraph  companies  are,  except  as  to  intrastate  messages 
in  some  states,  practically  immune  from  liability  for 
negligence.  The  development  of  our  industrial  system 
has  been  so  rapid  and  the  demands  on  it  have  been  so 
strenuous  that  reasonable  attention  to  safety  has  been 
secured  only  by  rigid  rules  of  legal  ability.  Does  anyone 
imagine,  for  instance,  that  the  remarkable  record  of  the 
railroads  in  transporting  passengers  with  a  Tninimnm  of 
accident  would  ever  have  been  attained  had  it  not  been 
for  a  rule  amounting  almost  to  absolute  liability,  backed 
by  the  disposition  of  jurors  to  assess  damages  with  a  free 
hand?  The  still  lower  percentage  of  accident  to  pas- 
sengers in  England  has  been  often  attributed  to  the  fact 
that  under  the  strict  rules  of  criminal  liability  for  negli- 
gence there  obtaining  "every  director  rides  on  the  cow- 
catcher." The  opposite  conditions  in  the  case  of  the  tele- 
graph companies  will  inevitably  tend  to  increasing  n^li- 
gence,  and  increasing  insolence  to  complaining  patrons. 
The  country  had  during  the  federal  control  of  railroads 
an  object  lesson  on  the  effect  of  nonliability  not  only  on 
the  efficiency  of  service  but  on  the  attitude  of  employees 
toward  the  public.  There  is,  of  course,  always  the  con- 
soling reflection  that  "every  hog  comes  at  last  to  the 
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slaughter  house,"  and  if  the  tel^aph  companies  conimue 
to  merit  drastic  regulation  they  will,  like  the  railroads, 
eventually  receive  it  in  overflowing  measure. 

The  "Loaf^of^Bread^Case.",  J 

AcoNTBovEESY  betwoeu  a  passenger  and  a  carrier  over 
the  possession  of  a  loaf  of  bread  has  recently  wended 
its  way  through  the  courts  of  New  York  to  final  decision 
by  the  Court  of  Appeals,  taking  some  five  years  for  its 
pilgrimage.  The  bread  was  left  by  a  passenger  in  a  seat 
in  a  subway  car,  and  was  picked  up  by  another  passenger. 
A  subway  guard  claimed  the  possession  of  the  prize,  and 
on  the  finder's  refusal  to  turn  it  over  to  him  called  a 
superior,  who  in  turn  summoned  a  police  oflScer  and  had 
the  passenger  arrested  for  larceny.  In  an  action  for 
malicious  prosecution  the  court  held  that  the  property 
was  not  lost  or  abandoned  by  its  owner  and  that  the 
carrier  was  entitled  to  possession  as  gratuitous  bailee  for 
the  owner,  so  that  one  seeking  to  deprive  it  of  that  pos- 
session was  guilty  of  larceny.  In  one  sense  it  is  de- 
plorable that  the  time  of  the  courts  should  be  occupied 
at  length  by  a  dispute  so  trivial,  but  the  profession  is 
indebted  to  stubborn  litigants  over  trifles  for  many  of  its 
leading  cases.  Was  not  the  opinion  of  Judge  Lamm  in 
the  '^Mule  Case"  worth  all  the  litigation  cost  'i  The  deci- 
sion in  the  New  York  case  has  excited  commient  because 
of  the  small  value  of  the  property  involved  rather  than 
because  of  the  novelty  of  the  facts  or  the  ruling.  There 
is  a  clear  distinction  between  lost  property  and  property 
which  is  merely  mislaid.  As  to  mislaid  property  it  is 
well  established  that  a  finder  acquires  no  rights,  but  the 
right  to  possession  is  in  the  owner  of  the  premises  where 
the  property  is  found.  See  the  note  to  Foster  v.  Fidelity 
Safe  Deposit  Co.j  Ann.  Cas.  1917D  798.  Convictions  of 
larceny  have  been  had  in  similar  cases,  as  where  a  sum 
of  money  left  in  a  street  car  was  appropriated  by  a  pas- 
senger. State  V.  Courtsolj  89  Conn.  664.  The  rule  thus 
established  is  clearly  the  best  in  practice,  since*  there  is 
a  much  greater  chance  of  the  owner  getting  back  mislaid 
property  from  the  "lost  property^'  desk  (Jf  a  carrier  or 
a  department  store  than  from  a  private  finder.  There 
are,  of  course,  many  cases  where  mislaid  property  is  never 
reclaimed,  and  in  view  of  that  fact  it  is  not  unnatural 
that  a  finder  mayj  with  no  dishonest  intent,  be  reluctant 
to  surrender  his  chance  of  permanent  possession  to  one 
standing  no  nearer  to  the  owner  than  himself.  It  does 
not  seem,  however,  that  any  rule  could  be  devised  which 
would  work  more  equitably  than  that  which  the  courts 
apply,  or  which  would  be  so  effective  in  preserving  the 
rights  of  the  true  owner.    * 


RELIGIOUS   BELIEF   AS   EXCUSE   FOR   FAILURE  TO 
FURNISH  MEDICAL  ATTENDANCE 

The  practice  of  medicine  or  the  art  of  healing  may 
fairly  be  assumed  to  date  back  to  the  beginning  of  man. 
Certainly  it  has  existed  in  one  form  or  another  for  such 
period  of  time  as  mankind  has  been  able  to  record.  Prob- 
ably the  earliest  example  of  medical  practice  of  which 
we  have  a  record  is  found  in  Egyptian  history,  though 
medicine  in  China  was  undoubtedly  known  and  practiced 


in  those  dim  ages  of  which  no  record  other  than  tradition 
is  available,  it  was,  from  the  very  b^inning,  more  or 
less  associated  with  religious  belief  and  its  practice  and 
teaching  were  in  the  hands  of  the  priests  of  the  various 
deities,  and  for  many  years  they  were  the  sole  prototype 
of  the  modem  "medic'^  In  the  early  stages  of  its  de- 
velopment it  was  elemental  in  form,  ranging  from  the 
weird  incantations  of  the  priests,  the  use  of  a  formidable 
array  of  crude  and  curious  concoctions  and  barbarous 
remedies,  to  the  taking  of  quarts  of  blood  on  the  slightest 
provocation  as  practiced  by  the  profession  in  comparatively 
recent  years.  To-day  we  enjoy  the  benefits  of  scientific 
surgery,  extensive  knowledge  of  drugs  and  the  liberal  use 
of  common  sense,  sunshine  and  moonshine. 

In  whatever  form  practiced  it  was  early  recognized  as 
a  necessity,  and  as  it  perfected  itself  it  was  so  recognized 
by  the  law,  imtil  to-day  we  have  the  well-established  doc- 
trine that  the  omission  of  one  on  whom  rests  the  duty  of 
supplying  medical  attendance  to  those  dependent  on  him 
renders  him  liable  for  the  consequences.  This  rule  is 
based  on  and  is  an  outgrowth  of  the  rule  that  where 
damage  or  injury  is  the  direct  and  immediate  result  of 
the  omission  of  a  person  to  perform  a  plain  duty  imposed 
on  him  by  law  or  by  contract,  he  may  be  held  accountabla 
The  duty  imposed,  however,  must  be  a  plain  and  positive 
duty.  That  is,  it  must  be  one  as  to  which  different  minds 
agree,  and  that  does  not  admit  of  any  discussion  as  to 
its  obligatory  force.  Where  doubt  exists  as  to  what  con- 
duct should  be  pursued  in  a  particular  case,  and  in- 
telligent men  may  differ  as  to  the  proper  action  to  be 
taken,  the  law  does  not  impute  guilt  to  any  one,  where 
from  the  omission  to  adopt  one  course  instead  of  another 
fatal  consequences  follow  to  others.  The  law  does  not 
enter  into  the  reasons  governing  the  conduct  of  men  in 
such  cases  to  determine  whether  they  are  culpabla  In 
addition  the  duty  must  be  one  which  the  party  is  bouud 
to  perform  by  law  or  by  contract,  and  not  one  the  per- 
formance of  which  depends  simply  on  his  humanity,  or  his 
sense  of  justice  or  propriety.  As  was  said  in  People  v. 
Bedrdsley,  150  Mich.  206,  13  Ann.  Cas.  34,  113  N.  W. 
1128,  121  Am.  St  Rep.  617,  13  L.  R.  A.  (N.  S.)  1020: 
"The  law  recognizes  tibat  under  some  circumstances  the 
omission  of  a  duty  owed  by  one  individual  to  another, 
where  such  omission  results  in  the  death  of  the  one  to 
whom  the  duty  is  owing,  will  make  the  other  chargeable 
with  manslaughter.  .  .  .  This  rule  of  law  is  always  based 
upon  the  proposition  that  the  duty  neglected  must  be  a 
l^al  duty  imposed  by  law  or  by  contract,  and  the  omis- 
sion to  perform  the  duty  must  be  the  immediate  and 
direct  cause  of  death."  Thus  even  in  the  absence  of  such 
obligations,  it  is  undoubtedly  the  moral  duty  of  every  person 
to  extend  to  others  assistance  when  in  danger;  to  throw, 
for  instance,  a  plank  or  rope  to  a  drowning  man,  or 
make  other  efforts  for  his  rescue.  And  if  such  efforts 
should  be  omitted  by  any  one  when  they  could  be  made 
without  imperiling  his  own  life,  he  would,  by  his  con- 
duct, draw  on  himseM  the  just  censure  and  reproach  of 
good  men,  but  this  is  the  only  punishment  to  which  he 
would  be  subjected  by  society. 

As  a  second  prerequisite  necessary  to  render  criminal 
the  neglect  of  parents  or  others  having  charge  of  chil- 
dren or  other  dependents,  there  must  be  capacity,  means 
and  ability  as  well  as  the  legal  duty  to  provide  and  act. 
But  as  was  said  by  Lord  Russell  in  Reg.  v.  Senior 
(1899)  1  Q.  B.  (Eng.)  283,  19  Cox  C.  C.  219:  "Neglect 
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is  the  want  of  reasonable  care — ^that  is,  the  omission  of 
such  steps  as  a  reasonable  parent  would  take,  such  as  are 
usually  taken  in  the  ^ordinary  experience  of  mankind — 
that  is,  in  such  a  case  as  the  present,  provided  the  parent 
had  such  means  as  would  enable  him  to  take  the  necessary 
steps.  I  agree  with  the  statement  in  the  summing  up,  that 
the  standard  of  neglect  varied  as  time  went  on,  and  that 
many  things  might  be  legitimately  looked  upon  as  evidence 
of  neglect  in  one  generation,  which  would  not  have  been 
thought  so  in  a  preceding  generation,  and  that  regard  must 
be  had  to  the  habits  and  thoughts  of  the  time.  At  the 
present  day,  when  medical  aid  is  within  the  reach  of  the 
humblest  and  poorest  members  of  the  community,  it  can- 
not reasonably  be  suggested  that  the  omission  to  pro- 
vide medioal  aid  for  a  dying  child  does  not  amount 
to  n^lect." 

Among  the  domestic  relations  of  society  there  are  many 
as  to  which  the  law  has  imposed  certain  positive  and  un- 
questioned duties.     Of  these  the  most  common  may  be 
said  to  be  that  of  parent  and  child  and  husband  and  wife. 
It  is  well  settled  that  where  a  parent  wilfully  omits  to 
provide  shelter,  clothing  and  food  for  an  infant  child,  and 
by  reason  of  such  omission  the  child  dies,  the  parent  is 
guilty,  of  manslaughter,  and  it  has  been  held  that  medical 
attendance  comes  witjiin  the  scope  of  the  duty  imposed 
on  a  parent  to  furnish  necessaries  to  a  child,  when  it  is 
reasonable  and  proper  that  medical   treatment  and   as- 
sistance should  be  provided.     Bex  v.  BrookSj  9  British 
Columbia  13;  Bex  v.  Lem^,  6  Ont.  L.  Rep.   132,  23 
Can.  L.  T.  257,  7  Can.  Crim.  Cas.  261,  2  Ont.  W.  Rep. 
290,    566.      That    such    an    omission    may    amount    to 
manslaughter  in  case  of  the  death  of  the  neglected  per- 
son  is   well   established.      Thus   in    Westrup   v.    Com.j 
123  Ky.  95,  93  S.  W.  646,  124  Am.  St.  Rep.  316,  6 
L.  R.  A.  (N.  S.)  685,  it  was  said:     "Involuntary  man- 
slaughter is  the  killing  of  another  person  in  doing  some 
unlawful  act  not  amounting  to  a  felony,  nor  likely  to 
endanger  life,  but  without  an  intention  to  kill,  or  where 
one  kills  another  while  doing  a  lawful  act  in  an  unlawful 
manner.  .  .  .  Any  person  neglecting  to  discharge  a  duty 
required  of  him,  either  by  law  or  contract,  thereby  caus- 
ing the  death  of  another,  is  guilty  of  involuntary  man- 
slaughter.   Thus,  if  a  parent  or  master  neglects  to  supply 
food  and  clothing  or  medical  attendance  to  a  child  or 
apprentice  whom  he  is  under  a  legal  obligation  to  main- 
tain, and  the  child  or  apprentice  dies  of  the  neglect,  he  is 
guilty  of  involuntary  manslaughter.  .  .  .  Where  the  hus- 
band  neglects   to   provide   necessaries   for   his   wife,   or 
medical  attention  in  case  of  her  illness,  he  will  be  guilty 
of  involuntary  manslaughter,  provided  it  appear  that  she 
was  in  a  helpless  state  and  tmable  to  appeal  elsewhere 
for  aid,  and  that  the  death,  though  not  intended,  not  an- 
ticipated by  him,  was  the  natural  and  reasonable  conse- 
quence of  his  negligence.  ...  A  criminal  intent  is  not 
necessary  in  involuntary  manslaughter."    And  in  Owens 
V.  State,  6  Okla.  Crim.  110,  Ann.  Cas.  1913B  1218,  116 
Pac.  845,  36  L.  R.  A.   (N.  S.)   633,  the  court  in  con- 
struing a  statute  requiring  a  father  to  provide  necessary 
support  and  education  for  his  child,  said:     "The  word 
^support,'  as  used  in  the  statute,  includes  necessary  medical 
attendance,  as  much  so  as  necessary  food  and  clothing." 
Likewise  in  Jforse  v.  Powers,  45  Vt.  300,  it  was  said: 
"The  plaintiff  agrees  that  the  son  should  have  ^support 
for  himself  and  family  from  the  business,'  and  he  was 


in  the  habit  of  appropriating  goods  for  that  purpose. 
Proper  medical  treatment  to  ti^e  sick  is  deemed  by  usage 
as  necessary  as  the  provision  of  bread  to  the  hungry." 
It  has  been  held,  however,  in  at  least  one  instance,  that 
the  failure  of  a  father  to  procure  medicine  to  be  ad- 
ministered to  his  children  would  not  support  a  prosecu- 
tion under  a  statute  making'  it  a  crime  to  torture,  torment 
or  deprive  a  child  of  necessary  sustenance.  Justice  v. 
State,  116  Qa.  605,  42  S.  E.  1013,  59  L.  R.  A.  601.  The 
court  said  in  that  case:  "There  is  a  very  great  difference 
between  depriving  a  child  of  sustenance,  and  refusing  to 
permit  medicine  to  be  administered  to  him.  Sustenance 
is  Hhat  which  supports  life;  food,  victuals,  provisions'; 
while  medicine  is  defined  to  be  *any  substance  admin- 
istered in  the  treatment  of  diseases;  a  remedial  agent; 
a  remedy,  physic'  Our  statute,  in  the  use  of  the  word 
'sustenance,'  means  that  necessary  food  and  drink  which 
is  sufficient  to  support  life  and  maintain  health.  And 
evidence  that  while  a  father  fully  provides  for  the  wants 
of  his  children  as  to  food,  he  refuses  to  permit  them  to 
take  medicine,  will  not  support  a  conviction  under  this 
statute."  The  decision  in  that  case,  however,  was  based 
on  the  wording  of  the  particular  statute  and  did  not  in- 
volve the  general  doctrine  of  the  liabilily  of  one  who 
wilfully  neglects  to  perform  duty  imposed  on  him  by 
law. 

Assuming,   then,   that  medical  attendance  in  proper 
cases  is  included  among  the  duties  owed  by  a  parent  to 
his  child,  or  by  others  Qjccupying  similar  relations,  and 
this  seems  to  be  unquestioned,  the  question  arises  whether 
the  religious  belief  of  one  on  whom  is  cast  the  duty  of 
furnishing  medical  attendance  to  another  can  be  set  up 
as  a  defense  to  a  criminal  prosecution  for  his  failure  to 
furnish  such  medical  attendance.     The  question  appears 
to  have  arisen  most  frequently  in  the  United  States  in 
cases  where  the  party  accused  was  a  Christian  Scientist, 
and  believed  in  faiUi  rather  than  a  medical  cura     In 
England  the  accused  has  in  most  instances  belonged  to  the 
sect  known  as  the  "PecuUar  People,"  who  substitute  for 
medicine  in  case  of  sickness  the  prayers  of  their  elders 
and  the  anointing  of  the  patient  with  oil.    While  the 
courts  of  modem  days  have  been  careful  to  refrain  from 
interference  with  religious  belief  as  such,  ihey  have  been 
no  less  positive  in  denying  the  right  of  any  person  or 
association   of  persons   to   commit   offenses   against  the 
general  welfare  of  the  public  under  the  cloak  of  religious 
teaching.     The  general  doctrine  as  to  religious  belief  as 
an  excuse  for  the  violation  of  law  was  clearly  and  forcibly 
stated  by  the  Supreme  Court  of  the  United  States  in  a 
case  involving  the  right  to  enjpge  in  polygamy  as  follows: 
"The  only  question  which  remains  is,  whether  those  who 
make  polygamy  a  part  of  their  religion  are  excepted  from 
the  operation  of  the  statuta    If  they  are,  then  those  who 
do  not  make  polygamy  a  part  of  their  religious  belief 
may  be  found  guilty  and  punished,  while  those  who  do 
must  be  acquitted  and  go  free.     This  would  be  intro- 
ducing a  new  element  into  criminal  law.    Laws  are  made 
for  the  government  of  actions,  and  while  they  cannot 
interfere  with  mere  religious  belief  and  opinions,  they  may 
with  practices.     Suppose  one  believed  iJiat  human  sacri- 
fices were  a  necessary  part  of  religious  worship,  would 
it  be  seriously  contended  that  the  civil  government  under 
which  he  lived  could  not  interfere  to  prevent  a  sacrifice! 
Or  if  a  wife  religiously  believed  it  was  her  duty  to  bum 
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herself  npon  the  funeral  pile  of  her  dead  husband,  would 
it  be  beyond  the  power  of  the  civil  government  to 
prevent  her  carrying  her  belief  into  practice?"  Rey- 
nolds V.  United  Stales,  98  U.  S.  145,  25  U.  S.  (L. 
ed.)  244. 

The  principle  therein  announced  has  been  followed  and 
applied  by  the  great  majority  of  cases  dealing  with^the 
question  of  religious  belief  as  a  defense  to  a  prosecution 
for  failure  to  furnish  medical  attention.  People  v.  Pier- 
son,  176  N.  Y.  201,  68  K  E.  243,  98  Am.  St.  Rep.  666, 
63  L.  R  A.  187,  reversing  80  App.  Div.  415,  81  N.  Y.  S. 
214.  See  also  State  v.  Chenoweth,  163  Ind.  94,  71  N. 
E.  197 ;  Kansas  City  v.  Bmrd,  92  Mo.  App.  204 ;  Spead 
V.  Tomlvnson,  73  N.  H.  46,  69  Atl.  876,  68  L.  R  A.  432 ; 
State  V.  Mcurlh,  72  Ohio  St.  21,  2  Ann.  Gas.  898,  73  N. 
E.  1063,  106  Am.  St.  Rep.  570,  70  L.  R  A.  835.  In 
the  leading  case  of  People  v.  Pierson,  supra,  it  appeared 
that  the  defendant  was  indicted  for  violating  a  section  of 
the  Penal  Code  of  the  state  of  New  York,  which  provides 
that  "a  person  who  wilfully  omits,  without  lawful  ex- 
cuse,^ to  perform  a  duty,  by  law  imposed  upon  him,  to 
furnish  food,  clothing,  shelter,  or  medical  attendance  to 
a  minor  ...  or  neglects,  refuses  or  omits  to  comply  with 
any  provisions  of  this  section,  ...  is  guilty  of  a  mis- 
demeanor. .  .  ."  The  defendant  was  charged  under  this 
statute  with  having  omitted,  without  lawful  excuse,  to 
perform  a  duty  imposed  upon  him  by  law,  in  failing  to 
furnish  medical  attendance  to  his  minor  child,  and  re- 
fusing to  allow  her  to  be  attended  by  a  r^ular  physician, 
when  she  was  sick  with  and  suffering  from  the  disease 
of  pneumonia.  The  excuse  offered  by  the  father  of  the 
child  for  not  calling  a  physician  was  that  he  believed  in 
Divine  healing,  which  could  be  accomplished  by  prayer. 
He  stated  that  he  belonged  to  the  "Christian  Catholic 
Church  of  Chicago" ;  that  he  did  not  believe  in  physicians, 
and  that  his  religious  faith  led  him  to  believe  that  the 
child  would  get  well  by  means  of  prayer.  He  believed  in 
diseases,  but  believed  that  religion  was  a  cure  for  all 
disease.  This  excuse  or  justification  on  the  part  of  the 
defendant  for  violating  tibe  statute  in  question  was  not 
sustained  by  the  court,  and  his  conviction  below  was 
affirmed.  In  concluding  its  opinion  the  court  used  the 
following  language:  "We  are  aware  that  there  are 
people  who  believe  that  the  Divine  power  may  be  invoked 
to  heal  the  sick,  and  that  faith  is  all  that  is  required. 
There  are  others  who  believe  that  the  Creator  has  sup- 
plied the  earth,  nature's  storehouse,  with  everything  that 
man  may  want  for  his  support  and  maintenance,  includ- 
ing the  restoration  and  preservation  of  his  health,  and 
that  he  is  left  to  work  out  his  own  salvation,  under  fixed 
natural  laws.  There  are  still  others  who  believe  that 
Christianity  and  science  go  hand  in  hand,  both  proceeding 
from  the  Creator;  that  science  is  but  the  agent  of  the 
Almighty  through  which  he  accomplishes  results,  and  that 
both  science  and  Divine  power  may  be  invoked  together 
to  restore  diseased  and  suffering  humanity.  But,  sit- 
ting as  a  court  of  law  for  the  purpose  of  construing 
and  determining  the  meaning  of  statutes,  we  have  noth- 
ing to  do  with  these  variances  in  religious  beliefs  and 
have  no  power  to  determine  which*  is  correct.  We 
place  no  limitations  upon  the  power  of  the  mind 
over  the  body;  the  power  of  faith  to  dispel  disease, 
or  the  power  of  the  Supreme  Being  to  heal  the 
sick.  We  merely  declare  the  law  as  given  us  by  the 
l^ialature/' 


In  a  recent  case  arising  in  New  Jersey,  the  court 
in  imposing  on  a  father  a  fine  of  $1000  for  manslaughter 
in  allowing  his  infant  daughter  to  die  of  diphtheria 
without  medical  treatment  said:  "I  am  satisfied  from 
the  evidence  in  this  case  that  your  failure  to  secure 
medical  aid  for  your  daughter  during  her  illness  arose 
from  a  conscientious  belief  on  your  part  of  the  efficacy 
of  the  treatment  recognized  by  the  Christian  Science 
Church,  of  which  you  are  a  member.  .  .  .  However,  in 
the  light  of  present-day  science,  which  is  the  result  of 
many  years  of  progressive  experiment  and  demonstration, 
no  one  is  justified  in  n^lecting  the  use  of  such  agencies 
as  have  been  shown  to  be  efficient  in  the  treatment  of 
malignant  and  contagious  diseases.^' 

The  prevailing  rule  that  religious  belief  does  not  con- 
stitute a  defense  for  the  wilful  neglect  to  furnish  medical 
attendance  when  such  a  duty  is  imposed  by  law  is  also 
controlling  in  England  and  Canada.  Reg.  v.  Senior, 
(1899)  1  J.  B.  (Eng.)  288,  19  Cox.  C.  C.  219;  Rex  v. 
Lewis,  6  Ont.  L.  Eep.  132,  7  Can.  Crim.  Cas.  2.61,  23 
Can.  L.  T.  257,  2  Ont.  W.  Eep.  290,  566.  Iii  the  case 
last  cited  the  court,  in  sustaining  a  conviction  for  man- 
slaughter based  on  the  failure  to  furnish  medical  at- 
tendance to  a  child,  said:  "The  question,  therefore,  of 
the  prisoner's  guilt  or  innocence,^epends  upon  whether 
he  had  or  had  not  omitted,  without  lawful  excuse,  to 
provide  necessaries,  that  is  to  say  the  necessaries  of  life, 
whatever  they  were,  for  his  child,  in  consequence  of 
which  its  death  was  caused.  What  are  or  may  be  such 
necessaries  in  any  particular  instance,  is  not  defined  by 
the  Code,  but  I  can  see  no  reason  for  saying  that  medical 
aid,  assistance  or  treatment  may  not,  under  the  circum- 
stances, be  necessary  quite  as  much  as  food  and  clothing 
are  so.  .  .  .  There  was  evidence  on  which  the  jury  might 
find  that  medical  aid  and  assistance  ought  to  have  been 
provided,  and  the  further  questions  for  their  determina- 
tion were  whether  it  had  been  in  fact  provided,  and  if 
not,  whether  it  had  been  omitted — ^neglected — ^by  reason 
of  any  lawful  excusa  In  dealing  with  all  these  questions, 
the  jury  would  have  to  take  into  consideration,  and  they 
were  so  directed,  the  prisoner's  knowledge  of  the  child's 
illness  and  its  serious  nature,  and  his  ability  to  procure 
and  pay  for  medical  aid  and  treatment.  In  giving  evi- 
dence on  his  own  behalf,  the  prisoner  admitted  that  the 
child's  illness  was  such  that  at  one  period  of  it  he  would 
have  called  in  a  doctor  if  he  had  not  been  a  Christian 
Scientist.  Speaking  for  myself,  I  must  say  that  in  such 
a  case  as  this  the  jury  ought  to  be  told  jthat  no  matter  hoy 
earnestly  a  parent  might  believe  in  the  efficacy  of  Chris- 
tian Science  treatment  as  developed  in  Mrs.  Eddy's 
handbook  of  the  doctrines  of  the  sect,  yet  if  they  came  to 
the  conclusion  that  medical  aid  and  treatment  was  nec- 
essary, they  ought  also  to  find  that  would  not  be  furnished 
by  means  of  mental  treatment  by  a  Christian  Science 
'demonstrator.'  Persons  sui  juris  may,  by  mutual  con- 
sent and  within  certain  limits,  practice  upon  each  other 
what  experiments  of  this  kind  fliey  please,  and  in  some 
instances  and  in  some  kinds  of  disorders,  where  the  min^ 
of  the  patient  is  responsive  to  the  treatment,  it  may  pos- 
sibly be  dpne  with  beneficial  results.  But  it  would  be 
shocking  if  in  the  case  of  infants  or  others  incapable  of 
protecting  themselves,  they  'and  the  community  in  which 
they  lived  were  to  be  exposed  to  danger  from  contagious 
and  infectious  diseases  which  the  instructed  common  sense 
of  mankind  in  general  does  not  as  yet  find  or  admit  to 
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be  curable  by  means  only  of  subjective  or  mental  treat- 
ment." In  Reg.  v.  CooJc,  58  Alb.  L.  J.  232,  62  J.  P.  (Eng.) 
712,  it  appeared  that  the  defendant  parents  were  members 
of  a  sect  known  as  the  "Peculiar  People,"  whose  belief 
was  opposed  to  medical  treatment  in  case  of  sickness, 
and  who  substituted  therefor  prayers  by  elders  and  the 
anointing  the  patient  with  oil.  Holding  that  their  re- 
ligious belief  constituted  no  defense  in  a  prosecution  for 
manslaughter  in  failing  to  provide  medical  attendance 
for  their  child  when  necessary,  the  court  said:  "The 
speech  made  by  the  male  defendant  is  of  a  most  fatalistic 
character:  Not  only  would  he  not  call  in  a  doctor,  but 
he  left  his  case  to-day  absolutely  in  the  hands  of  the  Lord. 
He  did  not  want  any  counsel,  but  said  the  Lord  Jehovah 
would  get  a  proper  verdict;  at  least,  so  I  understand  it. 
Although  the  conclave  of  the  'Peculiar  People'  had  de- 
cided that  a  physician  was  not  to  be  called  in  in  the  case 
of  sickness,  it  had  not  yet  considered  the  case  of  a  surgeon. 
The  evidence  was  that  none  of  the  'Peculiar  People'  had 
yet  broken  bones,  but  when  a  case  of  that  kind  happened 
they  would  determine  whether  the  Lord  could  set  bones 
or  whether  he  could  not.  It  is  the  duty  of  parents  to  pro- 
vide medical  aid  for  their  children.  A  child  did  not 
know  anything  about  the  tenets  of  the  'Peculiar  People.' 
While  a  child  is  of  %nder  years  and  could  not  choose 
for  itself  the  law  protects  it.  If  the  defendants  neglect 
the  duty  which  the  law  imposed  upon  them — the  duty  of 
calling  in  medical  aid  for  the  child — and  death  is  thereby 
caused  or  accelerated,  they  are  guilty  of  the  charge  made 
against  them."  It  appears  from  the  language  of  the 
court  in  this  case  that  not  only  the  medical  profession, 
but  also  the  legal,  was  taboo  with  the  members  of  this 
particular  faith. 

While  the  liability  of  a  person  on  whom  the  duty  is 
cast  by  law  for  failure  to  furnish  adequate  medical  at- 
tendance in  case  of  sickness  may  be  said  to  rest  on  the 
ground  of  omission  to  perform  a  legal  duty  owed  to 
another,  there  is  a  second  phase  of  the  liability  which  is 
grounded  on  the  duty  that  a  member  of  society  owes  to 
his  fellow-citizens.  In  respect  to  this  duty,  as  well  as 
that  owed  to  the  individual,  religious  belief  cannot  be  set 
up  as  an  excuse  for  a  failure  to  comply  therewith.  This 
angle  of  the  matter  was  set  out  in  the  case  of  In  re  First 
Chv/rch  of  Christ,  Scientist,  205  Pa.  St.  543,  55  Atl.  536, 
97  Am.  St.  Kep.  753,  63  L.  K.  A.  411  as  follows:  "In 
certain  diseases  the  individual  affected  may  be  the  only 
one  to  suffer  for  lack  of  proper  attention.  But  in  other 
types,  of  a  contagious  or  infectious  nature,  they  may  be 
such  as  to  endanger  the  whole  community,  and  here  it  is 
the  policy  of  the  law  to  assume  control  and  require  the 
use  of  the  most  effective  known  means  to  overcome  and 
stamp  out  disease  which  otherwise  would  become  epidemic. 
In  such  cases,  failure  to  treat,  or  an  attempt  to  treat, 
by  those  not  possessing  the  lawful  qualifications,  are 
equally  violative  of  the  policy  of  the  law.  It  may  be  said 
that  the  wisdom  or  the  folly  of  depending  upon  the  power 
of  inaudible  prayer  alone,  in  the  cure  of  disease,  is  for 
the  parties  who  invoke  such  remedy.  But  this  is  not  wholly 
trua  Tor  none  of  us  liveth  to  himself,  and  no  man 
dieth  to  himself,'  and  the  consequence  of  leaving  disease 
to  run  unchecked  in  the  community  is  so  serious  that 
sound  public  policy  forbids  it.  I^either  the  law  nor 
reason  has  any  objection  to  the  offering  of  prayer  for  the 
recovery  of  the  sick.  But  in  many  bases  both  law  and 
common  sense  require  the  use  of  other  means  which  have 


been  given  us  for  the  healing  of  sickness  and  the  cure  of 
disease.  There  is  ample  room  for  the  office  of  prayer, 
in  seeking  for  the  blessing  of  restored  health,  even  when 
we  have  faithfully  and  conscientiously  used  all  the  means 
known  to  the  science  and  art  of  medicine." 

Mince  BRONAuan. 


LIMITATION  ON  TIME  FOR  DEPORTATION  OF  ALIENS 

In  the  mind  of  a  person  contemplating  the  "activities" 
of  the  federal  government  in  the  deportation  of  the  thou- 
sands of  seditious  aliens  who  now  infest  this  country, 
the  question  naturally  arises  whether  there  is  any  time 
short  of  the  death  of  the  alien  from  old  age  within  which 
the  deportation  must  be  accomplished.  Until  a  recent 
date,  comparatively  little  attention  has  been  paid  to  the 
matter  of  deportation.  Contagious  disease,  pauperism, 
and  similar  grounds  for  exclusion  could  ordinarily  be 
discovered  at  the  time  of  entry,  and  no  particular  atten- 
tion was  paid  to  any  other  form  of  unfitness  for  citizen- 
ship. The  urgency  of  the  trade  unions  has  led  to  some 
sporadic  activity  in  the  enforcement  of  the  contract  labor 
clause  of  the  immigration  law,  opposition  being  made  at 
one  time  to  the  landing  of  a  preacher  under  contract  to 
take  the  pulpit  of  a  church  which  enjoys  the  patronage 
of  a  well-known  "captain  of  industry."  These  questions, 
however,  also  ordinarily  arose  at  the  time  of  entry.  The 
idea  foremost  in  the  legislative  mind,  therefore,  in  dealing 
with  deportation  at  that  period  was  the  case  of  persons 
entering  the  United  States  in  violation  of  law,  and 
logically  enough  limitations  were  attached  to  deportation 
which  gave  a  reasonable  time  to  take  advantage  of  matters 
which  might  have  been  ascertained  at  the  time  of  entry, 
but  were  then  overlooked.  In  pursuance  of  that  policy, 
the  Immigration  Act  of  1908  and  the  Immigration  Act 
of  1907  which  superseded  it  (see  3  Fed.  St.  Ann.  [2d  Ed.] 
637)  contained  a  general  provision  for  deportation 
"within  three  years."  Several  interesting  questions  arose 
under  that  provision,  but  subsequent  legislation  has  made 
them  unimportant.  The  first  action  toward  an  extension 
of  the  period  limited  was  with  respect  to  alien  prostitutes, 
legislative  activity  on  that  subject  being  spurred  by  the 
uncovering  of  a  systematic  importation  of  women  of 
that  class.  The  Act  of  March  26,1910  (3  Fed.  St.  Ann. 
[2d  Ed.]  649)  designed  to  make  it  possible  to  stamp  out 
that  system,  provided  in  substan'ce  tiiat  any  alien  found 
to  be  an  inmate  of  a  house  of  prostitution,  or  owning  or 
employed  in  such  a  house  or  subsisting  on  the  earnings 
of  a  prostitute  "after  such  alien  has  entered  the  United 
States"  might  be  deported.  This  act  was  held  to  remove 
all  limitations  on  the  time  for  the  deportation  of  persons 
within  its  scope.  Bugajewitz  v.  Adams,  (1913)  228  U. 
S.  585,  33  S.  Ot.  607,  57  U.  S.  (L.  ed.)  978;  Schwartz  v. 
Adam^,  (1913)  228  U.  S.  592,  33  S.  Ct.  609,  57  U.  S. 
(L.  ed.)  980;  f/.  S.  v.  Weis,  (1910)  181  Fed.  860;  U.  S. 
V.  Prentis,  (1910)  182  Fed.  894;  J7.  S.  v.  Willioms. 
(1910)  183  Fed:  904;  Sire  v.  BerJcslUre,  (1911)  185 
Fed.  967;  Ladav^  v.  Berkshire,  (1911)  185  Fed.  971; 
U.  S.  V.  North  German  Lloyd  Steamship  Co,,  (1911) 
185  Fed.  158;  Ex  p.  Cardonnel,  (1912)  197  Fed.  774; 
Chomel  v.  U.  S.,  (1911)  192  Fed.  117,  112  C.  C.  A.  461 ; 
Ex  p.  Garcia,  (1913)  205  Fed.  53;  TJ.  8.  v.  Czeslichi, 
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(1913)  209  Fed.  496;  Choy  Gum  v.  Bacleus,  (1915)  223 
Fed.  487,  139  0.  0.  A.  35 ;  Oceanic  Steam  Nav.  Co.  v. 
U.  8.,  (1916)  232  Fed.  591,  146  C.  C.  A.  549,  Ann.  Cas. 
1917C  2^8.  ♦ 

It  is,  of  course,  elementary  that  an  alien  sojourns  in 
any  country  by  sufferance  only  and  acquires  no  vested 
right  to  continue  his  residence  there  by  any  lapse  of 
time.  Accordingly  it  was  held  that  the  Act  of  1910 
was  valid  even  as  to  person^  who  had  been  in  the  United 
States  for  three  years  prior  to  its  enactment.  Btigajevritz 
V.  Adam^,  228  U.  S.  585,  33  S.  Ct  607,  57  U.  S.  (L.  ed.) 
978;  U.  8.  v.  Weis,  181  Fed.  860;  U.  8.  v.  Williams, 
183  Fed.  904.  The  doctrine  was  stated  in  the  Williams 
case  as  follows:  "An  alien  who  has  decided  to  per- 
manently reside  in  this  country  and  who  has  acquired 
what  is  called  a  domicile  of  residence  imdoubtedly  is  en- 
titled to  the  same  protection  of  life,  liberty  and  property 
as  a  citizen;  but  the  fact  that  an  alien  has  resided  in 
tliis  country  for  a  long  time,  or  intends  to  make  such 
residence  permanent,  does  not  affect  in  any  way  the  right 
of  the  government  to  exclude  him,  if,  in  the  judgment 
of  Congress,  such  exclusion  is  proper."  Since  the 
tendency  of  recent  l^islation  is  to  remove  limitations  on 
the  time  for  deportation,  these  decisions  are  important 
and  establish  clearly  the  general  rule  that  no  matter  how 
long  an  alien  has  resided  in  the  United  States  deporta- 
tion proceedings  are  not  barred  except  hy  a  statute  in 
force  at  the  time  when  it  is  sought  to  deport  him.  This 
was' clearly  brought  out  in  the  case  of  Chiiney  v.  Bonham, 
261  Fed.  582.  The  proceeding  there  involved  was  for  the 
deportation  of  a  member  of  the  I.  W.  W.  who  entered  the 
United  States  in  1913.  The  deportation  proceeding  was 
begun  in  1919  under  the  Act  of  1917,  and  after  holding 
that  the  five-year  limitation  created  in  some  instances  by 
that  Act  did  not  apply,  the  court  held  further  that  de- 
portation could  be  ordered  under  the  Act  of  October  16, 
1918,  which  contains  no  limitation  as  to  time  for  pro- 
ceeding. 

Wiih  a  single  exception,  the  Act  of  October  6,  1918 
(Fed.  St.  Ann.  1919  Supp.  p.  71),  relating  to  seditious 
aliens  and  permitting  deportation  without  limit  as  to  time, 
the  time  within  which  deportation  proceedings  must  be 
brought  is  now  regulated  by  section  19  of  the  Act  of 
February  5,  1917  (Fed.  St.  Ann.  1918  Supp.  p.  230). 
So  much  of  that  section  as  relates  to  time  provides  as 
follows: 

"At  any  time  within  five  years  after  entry,  any  alien  who  at 
the  time  of  entry  was  a  member  of  one  or  more  of  the  classes 
excluded  by  law;  any  alien  who  shall  have  entered  or  who  shall 
be  found  in  the  United  States  in  violation  of  this  Act,  or  in 
violation  of  any  other  law  of  the  United  States;  any  alien  who 
at  any  time  after  entry  sliall  be  found  advocating  or  teaching 
the  unlawful  destruction  of  property,  or  advocating  or  teaching 
anarchy,  or  the  overthrow  by  force  or  violence  of  the  Govern- 
ment of  the  United  States  or  of  all  forms  of  law  or  the  assas- 
sination of  public  officials;  any  alien  who  within  five  years  after 
entry  becomes  a  public  charge  from  causes  not  affirmatively 
shown  to  have  arisen  subsequent  to  landing;  except  as  herein- 
after provided,  any  alien  who  is  hereafter  sentenced  to  im- 
prisonment lor  a  term  of  one  year  or  more  because  of  con- 
viction in  this  country  of  a  crime  involving  moral  turpitude, 
committed  within  five  years  after  the  entry  of  the  alien  to  the 
United  States,  or  who  is  hereafter  sentenced  more  than  once  to 
such  a  term  of  imprisonment  because  of  conviction  in  this  country 
of  any  crime  involving  moral  turpitude,  committed  at  any  time 
after  entry;  any  alien  who  shall  be  found  an  inmate  of  or  con- 
nected with  the  management  of  a  house  of  prostitution  or  prac- 
ticing prostitution  after  sach  alien  shall  have  entered  the  United 


States,  or  who  shall  receive,  share  in,  or  derive  benefit  from  any 
part  of  the  earnings  of  any  prostitute;  any  alien  who  manages 
or  is  employed  by,  in,  or  in  connection  with  any  house  of  prosti- 
tution or  music  or  dance  hall  or  other  place  of  amusement  or 
resort  habitually  frequented  by  prostitutes,  or  where  prostitutes 
gather,  or  who  in  any  way  assists  any  prostitute  or  protects  or 
promises  to  protect  from  arrest  any  prostitute;  any  alien  who 
shall  import  or  attempt  to  import  any  person  for  the  purpose  of 
prostitution  or  for  any  other  immoral  purpose;  any  alien  who, 
after  being  excluded  and  deported  or  arrested  and  deported  as  a 
prostitute,  or  as  a  procurer,  or  as  having  been  connected  with 
the  business  of  prostitution  or  importation  for  prostitution  or 
other  immoral  purposes  in  any  of  the  ways  hereinbefore  specified, 
shall  return  to  and  enter  the  United  States;  any  alien  convicted 
and  imprisoned  for  a  violation  of  any  of  the  provisions  of  sec- 
tion four  hereof;  any  alien  who  was  convicted,  or  who  admits  the 
commission,  prior  to  entry,  of  a  felony  or  other  crime  or  mis- 
demeanor involving  moral  turpitude;  at  any  time  within  three 
years  after  entry,  any  ahen  who  shall  have  entered  the  United 
States  by  water  at  any  time  or  place  other  than  as  designated 
by  immigration  officials,  or  by  land  at  any  place  other  than  one 
designated  as  a  port  of  entry  for  aliens  by  the  Commissioner 
General  of  Immigration,  or  at  any  time  not  designated  by  immi- 
gration officials,  or  who  enters  without  inspection,  shall,  upon 
the  warrant  of  the  Secretary  of  Labor,  be  taken  into  custody 
and  deported." 

As  will  be  observed,  the  act  de^gnates  in  successive 
clauses  the  several  classes  of  aliens  liable  to  deportation, 
affixing  a  time  limit  in  some  clauses  and  not  in  others. 
The  construction  of  the  act  with  respect  to  the  reading 
of  limitations  into  clauses  containing  none  is  fi^ed  by  a 
proviso  (the  third)  to  the  section  which  reads:  "The 
provisions  of  this  section,  with  the  exceptions  hereinbefore 
noted,  shall  be  applicable  to  the  classes  of  aliens  therein 
mentioned  irrespective  of  the  time  of  their  entry  into  the 
United  States."  As  would  seem  to  be  required  impera- 
tively by  this  proviso,  the  only  cases  thus  far  passing  on 
the  section  have  held  that  limitations  in  one  clause  can- 
not be  read  into  another.  Lopez  v.  Howe,  259  Fed.  401 ; 
Ouiney  v.  Bonkam,  261  Fed.  582.  In  each  of  these  cases 
the  deportation  was  under  the  second  clause  of  section 
19,  and  it  was  held  that  the  five-year  limitation  in  the 
first  clause  was  inapplicable. 

The  law,  as  embodied  in  the  Act  of  1917,  seems  to 
have  reached  a  thoroughly  practical  solution  of  the  ques- 
tion. With  respect  to  grounds  for  exclusion  which  are 
ordinarily  discoverable  at  the  time  of  entry  a  reasonable 
limitation  is  provided,  while  with  respect  to  causes  for 
deportation  not  so  discoverable,  or  of  such  ^  nature  that 
they  may  come  into  existence  after  entry,  there  is  no 
time  limit  whatever.  The  abolition  of  limitations  in  such 
cases  is  not  only  beyond  all  doubt  in  respdbt  to  its  validity, 
but  stands  on  the  clearest  considerations  of  public  policy. 
The  United  States,  as  Mr.  Roosevelt  said,  is  not  a  "polygot 
boarding  house."  The  idea  of  America  as  a  kind  of 
enlarged  Salvation  Army  home,  holding  out  welcoming 
arms  to  the  physically,  mentally  and  morally  unfit  of  the 
rest  of  the  world,  and  provided  with  just  enough  of  the 
native  bom  to  make  good  looting  for  the  newcomers,  is 
about  "played  out,"  though  it  has  been  expounded  with 
oratorical  fervor  within  the  last  year  by  a  high  officer  of 
the  federal  government.  The  United  States  is  a  nation, 
albeit  somewhat  lacking  as  yet  in  national  spirit.  It  has 
room  for  those  who  are  capable  of  becoming  good  Ameri- 
can citizens  and  for  no  others.  The  alien  who  comes  to 
our  shores  should  be  r^arded  as  on  probation.  He  should 
not  be  admitted  to  citizenship  without  the  most  rigid  ex- 
I  amination,  and  until  his  naturalization  he  should  at  all 
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times  be  subject  to  summary  deportation  if  he  exhibits 
criminal,  immoral  or  seditious  tendencies. 

With  respect  to  the  class  of  cases  in  which  the  time  for 
ieportation  is  limited,  there  is  one  disputed  question  of 
law  which  the  Act  of  1917  does  not  settle.  The  deporta- 
tion provision  of  the  Immigration  Act  of  1907  was  to  the 
effect  that  an  alien  within  its  terms  might  "be  taken  into 
custody  and  deported  to  the  country  whence  he  came  at 
any  time  within  three  years  after  the  date  of  his  entry." 
Similar  phraseology  was  used  in  the  Act  of  March  3,  1903, 
which  was  superseded  by  the  Act  of  1907.  The  cases 
arising  under  those  acts  are  in  conflict  as  to  whether  the 
deportation  must  be  completed  within  the  three-year  period. 
In  Botis  V.  Davis,  (1909)  173  Fed.  996,  it  was  held  that 
there  must  be  an  actual  deportation  within  three  years  or 
the  power  to  deport  is  lost.  So  in  Imtematimial  Mercarir 
tile  Marine  Co.  v..  U.  8.,  (1912)  192  Fed.  887,  113  C. 
0.  A.  365,  reversing  186  Fed.  669,  it  was  held  that  the 
alien  must  be  actually  delivered  on  board  ship  for  de- 
portation within  three  years  after  his  entry.  On  the  other 
hand,  it  was  held  in  U.  S.  v.  Redfem,  (1910)  180  Fed. 
506,  that  it  is  sufficient  if  deportation  proceedings  are 
b^un  within  three  years,  the  court  saying:  "I  consider 
the  government  should  have  the  whole  of  the  last  day  of 
the  three  years  in  which  to  make  the  arrest,  and,  prescrip- 
tion being  interrupted  by  the  arrest,  the  government  is 
entitled  to  a  reasonable  time  in  which  to  carry  out  the 
sentence  of  deportation."  That  decision  was  followed  in 
Bun  Chew  v.  CormeU,  (1916)  233  Fed.  220,  147  C.  C.  A. 
226,  wherein  the  court  said:  "We  think  the  statute 
should  be  construed  in  analogy  with  statutes  of  limita- 
tion in  criminal  cases,  the  requirement  of  which  is  an- 
swered if  prosecution  is  b^un  within  the  time  limited. 
It  does  not  seem  reasonable  to  suppose  that  Congress 
intended  that  before  ordering  the  arrest  of  an  alien  be- 
lieved to  be  unlawfully, in  the  country  the  Secretary  must 
take  into  account  the  probable  time  that  must  ensue  be- 
tween the  arrest  and  the  warrant  of  deportation,  and 
compute  the  time  of  all  possible  delays  in  obtaining  testi- 
mony, and  possible  delays  to  be  caused  by  appeals  or  writs 
of  habeas  corpus."  In  a  brief  opinion  in  the^case  of 
In  re  Russomanno,  (1904)  128  Fed.  528,  it  was  said  that 
since  an  alien  was  not  "seized,  even,  for  purposes  of  de- 
portation" before  the  expiration  of  the  time  limited  the 
authority  to  deport  was  lost. 

The  view  that  the  time  allowed  is  for  the  commencement 
of  proceedings  is  unquestionably  the  more  sound ;  the  other 
view  makes  it  possible  to  defeat  the  intention  of  the  law 
in  many  cases  by  dilatory  proceedings.  Moreover,  in 
section  20  of  the  Act  of  1917,  by  which  provision  is  made 
for  charging  the  cost  of  deportation  to  a  steamship  com- 
pany or  to  the  person  who  procured  the  immigration  of 
the  deported  alien,  reference  is  several  times  made  to 
cases  where  the  deportation  proceeding  was  "instituted" 
within  five  years,  the  expense  not  being  chargeable  unless 
the  proceeding  was  so  instituted.  Since  the  limitation 
imposed,  if  any,  by  section  19  is  five  years,  it  would  seem 
clear  that  it  was  considered  to  be  a  limitation  on  the  time 
to  "institute"  proceedings.  Otherwise  the  provisions  of 
section  20  may  become  nugatory  as  to  a  considerable  num- 
ber of  the  cases  provided  for  in  section  19. 

But,  though  Congress  has  allowed  the  far-flung  seons  of 
eternity  for  the  deportation  of  seditious  aliens,  is  there  any 
particular  reason  why  it  should  all  be  used  ? 

W.  A.  S. 


THE  ••  SLEEPING  BEAUTY  •'  OF  NORTH  DAKOTA 

A  RATHER  remarkable  state  tf  facts  is  that  portrayed  in  the 
quite  recent  case  of  Larson  v.  RusseU,  176  N.  W.  OOS.  Beside 
such  a  real  story  as  this  and  thousands  of  equal  human  interest 
in  the  law  reports',  the  fictitious  experiences  of  Mr.  Tutt,  Craig 
Kennedy  and  similar  celebrated  characters  pale  into  dim  in  signifi- 
cance. It  appeared  in  the  case  cited  that  on  February  3,  1915, 
the  plaintiff  was  working  in  the  ci^acity  of  a  domestic  servant 
in  a  rooming  house.  She  had  occasion  to  go  down  the  steps  of 
a  stairway  on  the  outside  at  the  rear  of  the  building  and  while 
making  the  descent  a  section  of  the  veneered  brick  wall  fell  out, 
some  of  the  bricks  striking  the  plaintiff  and  inflicting  injuries  on 
her.  To  continue  in  the  language  of  the  majority  opinion :  "At 
the  time  the  plaintiff  received  the  injury  she  was  twenty-two 
years  of  age.  She  enjoyed  good  health,  and  was  receiving  for 
the  work  that  she  had  been  doing  $25  per  month  and  her  room 
and  board.  On  the  day  of  the  accident  the  plaintiff's  brother 
found  her  lying  at  the  bottom  of  the  stairway  at  the  rear  of 
the  building  in  an  nnconscious  condition,  with  the  bricks  from 
the  fallen  wall  lying  upon  and  about  her.  She  was  carried  to  a 
room  in  the  building,  bleeding  at  the  mouth  and  nose,  and  upon 
her  back  there  was  a  bruised  area  over  the  spinal  column  and 
about  the  shoulder  blades.  A  doctor  was  at  once  called  to  attend 
her,  and  up  to  the  day  of  the  trial  she  had  been  constantly  under 
the  care  of  this  |)hysician.  Between  the  date  of  the  injury  and 
the  date  of  the  trial,  a  period  of  approximately  three  years,  the 
plaintiff  had  been  bedfast  and  in  a  paralyzed  condition  which 
her  doctor  described  as  traumatic  neurosis.  This  disease  is  at- 
tributed to  the  injury  in  question,  and  the  diagnosis  of  its  pres- 
ence is  positive."  The  result  of  the  trial  was  a  verdict  for 
$26,000  damages  against  the  owner  of  the  building,  and  this 
verdict  was  at  first  affirmed  on  appeal  by  a  divided  court. 

So  far,  so  good.  But  Judge  Robinson,  who  is  by  the  way  the 
humorist  par  excellence  of  the  American  bench  to-day,  dissented, 
and  from  his  opinion  one  gets  quite  a  different  vieif  of  the  situa- 
tion. He  s'aid:  ''The  plaintiff  is  known  to  the  court  as  the 
Sleeping  Beauty.  She  is  m  ideal  of  physical  perfection,  and  yet 
she  claims  that  for  three  years  she  has  been  reposing  continuously 
on  her  bed.  Her  mother  is  the  holder  of  a  rooming  house  tene- 
ment on  Broadway,  in  the  city  of  Fargo.  She  holds  it  as  the 
assignee  of  a  lease  made  by  the  defendant  to  Papamanoles.  The 
lease  was  made  in  April,  1913.  Two  months  afterwards  it  was 
assigned  to  the  mother.  Then,  towards  the  last  days  of  Febru- 
ary, 1915,  and  nearly  two  years  afterwards,  during  a  violent 
storm,  the  plaintiff  had  the  misfortune  and  imprudence  to  go 
down  the  back  stairway,  when  some  of  the  brick  veneering  fell 
on  her  shoulders,  to  her  great  injury.  Her  claim  is  that  she  has 
been  permanently  injured  and  paralyzed,  so  that  she  will  always 
be  confined  to  her  bed.  It  appears  beyond  .dispute  the  falling 
brick  contused  the  flesh  on  her  shoulders,  but  did  not  cut  or 
break  the  skin  or  in  any  way  mar  her  personal  appearance. 
At  the  trial  her  body  showed  no  signs  of  bedsores,  though  she 
claimed  to  have  been  continuously  in  bed  for  three  years.  The 
doctors  examined  her  head,  eyes,  mouth,  tongue,  teeth,  and  found 
everything  normal.  She  is  a  well-built  young  woman;  her  arms, 
legs,  and  body  are  normal  and  well  nourished;  ^her  digestion 
is  good;  her  weight  is  normal;  her  muscles  are  natural  and  not 
shrunken.  From  the  crown  of  her  head  to  the  soles  of  her  feet 
she  has  not  on  her  body  9,  scar,  a  blemish,  or  a  defect.  Hence 
we  call  her  the  Sleeping  Beauty.  The  appeal  is  from  a  verdict 
and  judgment  for  $26,000.  The  trial  was  conducted  in  a  manner 
decidedly  improper.  Aa  in  a  theatrical  play,  the  plaintiff  was 
brought  into  court  on  a  cot,  and  by  her  teftrs,  screums,  and  ap- 
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pealing  looks  she  impressed  the  jurors — ^won  their  pity  and 
commiseration.  Then^  it  appears  that  counsel  in  his  zeal  for 
defendant  forgot  all  prudence,  and  cross-examined  the  plaintiff, 
and  gave  her  an  excuse  for  tears,  and  angered  the  jury.  And 
the  plaintiff  was  shrewd  and  perceptive;  she  knew  when  to  weep, 
when  to  scream,  when,  to  remember,  and  when  to  forget.  The 
appeal  was  to  the  pity  and  commiseration  of  the  jury,  rather 
than  to  their  deliberate  judgment.  If  the  plaintiff  was  in  a 
helpless  condition  her  testimony  should  have  been  taken  by  dep- 
osition and  the  court  should  not  have  permitted  any  theatrical 
play.  The  verdict  must  ,be  largely  for  future  damages,  and  to 
give  the  jury  some  basis  for  guessing  at  such  damages  proof  was 
given  that  plaintiff  was  only  twenty-two  years  old;  that  she  had 
a  fair  prospect  of  forty  years  in  bed,  with  the  expense  of  at- 
tending physicians  and  nursing,  and  the  loss  of  her  earning 
capacity.  Her  three  physicians  testified  that,  in  their  opinion, 
her  injury  was  permanent.  Three  other  physicians  testified  that, 
in  their  opinion,  she  was  merely  shamming,  and  that  she  could 
walk  if  she  wanted  to.  To  give  weight  to  this  testimony,  it  was 
shown  that  plaintiff  had  been  kept  in  seclusion  in  the  building  in 
which  she  was  injured,  and  she  had  been  kept  from  general 
observation,  and  not  in  a  hospital  or  sanitarium.  Of  course 
such  treatment  and  such  seclusion  lend  color  to  the  charge  that 
she  was  acting  a  part  and  to  a  great  extent  shamming.  Hence 
defendant  offers  to  pay  such  sum  of  money  as  may  be  neces- 
sary to  give  the  plaintiff  the  best  of  care  and  medical  treatment 
and  attendance  at  the  best  sanitariums  and  hospitals,  and  to  pay 
her,  or  to  the  clerk  for  her  use,  such  sum  as  the  court  may 
think  just  and  reasonable,  or  about  $700  a  month  for  six 
months.  But  to  that  offer  counsel  for  plaintiff  do  strenuously 
object.  By  right  or  wrong,  they  have  obtained  a  verdict,  and 
by  fas  or  nefas  they  purpose  to  hold  onto  it.  In  argument 
eounsel  have  shown  that  in  cases  like  this  such  verdicts  are  often 
obtained  by  fraud  and  imposition  on  courts  and  jurors,  and  that  ^ 
after  payment  of  the  judgment  the  plaintiff  quickly  recovers 
from  the  alleged  personal  injury.  In  this  case,  if  the  plaintiff 
recover  $13,000,  and  her  counsel  $13,000,  I  think  that  within  a 
year  the  Sleeping  Beauty  would  be  perfectly  cured  and  the 
judges  would  have  reason  to  feel  like  dolts.  Certainly  the  ver- 
dict is  so  grossly  excessive  as  to  show  that  the  jurors  were 
affected  by  the  theatrical  acting  and  by  the  tears  of  the  Sleeping 
Beauty.'' 

There  is  much  more  in  the  opinion  of  Judge  Robinson  which 
is  worth  reading.  It  is  full  of  diverting  side  remarks,  such 
as  that  the  Greek  Papamanoles  had  just  constructed  a  Riverside 
flat,  worth  some  $25,000  or  more  "at  the  expense  of  creditors"; 
that  the  fall  of  the  brick  wall  was  occasioned  by  an  unusual  and 
violent  storm  which  {k  la  Daisy  Ashford)  blew  down  "an  ad- 
jacent, new,  and  expensive  Ford  motor  vehicle  building";  and 
that  when  the  bricks  fell  the  plaintiff  "stood  in  the  shoes  of 
her  mother." 

There  is  also  a  second  opinion  by  Judge  Robinson  delivered 
on  the  "motion  to  reconsider."    It  begins  and  concludes  thus: 

"  'Open  your  mouth  and  shut  your  eyes. 
And  I  will  give  you  something  to  make  you  wise.' 

Such  is  the  plea  of  plaintiff's  eounsel.  By  a  great  theatrical 
play,  and  by  very  questionable  means,  they  have  obtained  a 
personal  injury  judgment  for  $26,000.  On  this  they  have  filed 
a  lien  for  $11,000,  and  now,  on  the  motion  for  a  new  trial,  they 
beg  the  judges  to  shut  their  eyes  to  the  light  of  truth,  the  facts 
in  the  case,  the  manner  of  conducting  the  trial,  the  way  the 
plaintiff  has  been  kept  in  seclusion,  under  lock  and  key,  by  her 
elder  sister  and  Papamanoles,  who  were  living  together  without 
being  married.    They  wish  the  judges  to  shut  their  eyes  to  the 


way  in  which  Papamanoles,  the  head  of  the  Larson  family,  at- 
tempted to  get  rich  at  the  expense  of  his  creditors,  his  building 
the  Riverside  fiats,  mortgaging  the  ^ame  to  his  mother-in-law 
for  $15,000,  conveying  the  same  to  her  for  $20,000,  going  into 
bankruptcy,  taking  with  him  into  the  federal  court  the  whole 
Larson  family  to  swear  that  they  had  loaned  him  the  money  to 
build  the  fiats.  The  judges  are  requested  to  shut  their  eyes  to 
the' way  in  which  the  suit  was  first  commenced  against  the  city 
of  Fargo  to  recover  for  the  injury,  $10,000,  with  no  claim  that 
the  plaintiff  had  been  paralyzed.  ...  It  appears  that  eounsel 
for  plaintiff  discredit  the  verdict.  If  the  plaintiff  had  sustained 
injury  to  the  amount  of  $26,000,  and  if  she  alone  was  paralyzed, 
and  not  the  counsel,  then,  of  course,  she  should  have  the  great 
bulk  of  the  money,  and  the  counsel  should  be  well  satisfied  with 
a  fee  of  $5000.  When  they  charge  $11,000  (a  sum  that  no  court 
should  permit)  it  must  mean  that  they  did  something  extraordi- 
nary; that  by  some  shrewd  and  theatrical  practice  they  recovered 
a  verdict  largely  in  excess  of  the  real  injury.  Truly,  on  the 
trial  of  the  case  the  theatrical  play  was  so  wonderful  it  does 
seem  the  fitting  climax  was  to  cast  on  the  screen,  'Attorney's 
fee,  $11,000.' " 

But  we  must  not  unduly  prolong  this  item.  Suffice  it  to  say 
that  whether  because  of  Judge  Robinson's  dissent  or  for  some 
less  potent  reason,  the  court  reversed  itself  on  rehearing  and  sent 
the  case  back  for  a  new  trial.  We  shall  await  the  outcome  with 
eager  anticipation.  But  tffhsi  an  opportunity  for  a  Sat-E- 
Post  law  writer!  H.  N.  G. 


C«»a  0f  ^vAtttsA 


PowKB  OP  Directors  to  Sell  Property  of  Corporation 
Without  Consent  op  Stockholders. — The  majority  of  the  di- 
rectors of  a  corporation  organized  to  deal  in  real  estate  may 
sell  the  real  estate  of  the  corporation  without  the  consent  of  all 
the  stockholders,  although  it  will  result  in  annihilating  the  cor- 
poration, if  such  is  not  the  purpose  of  the  sale.  It  was  so  held 
in  Hendren  v,  Neeper,  (Mo.)  213  S.  W.  839,  reported  and  an- 
notated in  5  A.  L.  R.  927,  the  court  saying:  "The  contention  is 
made  by  appellants  that,  if  the  sale  of  the  land  in  controversy  is 
consummated,  it  will  result  in  annihilating  the  corporation,  and 
that  this  cannot  be  done  without  the  consent  of  all  the  stock- 
holders. We  cannot  subscribe  to  that  view.  To  do  so  would 
bo  to  lose  sight  of  the  purposes  for  which  the  corporatiop  was 
formed.  Its  charter'  powers  expressly  authorize  it  to  buy  and 
sell  real  estate — in  fact,  recite  that  the  corporation  was  formed 
for  that  purpose.  The  sale  of  the  land  in  question  has  no 
reference  to  the  destruction  of  the  corporation,  it  is  merely  carry- 
ing out  the  specific  charter  power  the  corporation  possesses. 
Nor  is  there  anything  in  the  record  that  discloses  any  attempt 
or  desire  in  making  this  sale,  upon  the  part  of  the  majority  of 
the  directors,  to  interfere  with  the  integrity  of  the  corporation. 
Cook,  in  his  admirable  treatise  on  Corporations,  states  the  fol- 
lowing as  the  law :  'The  law  seems  to  be  clear  that  all  corporate 
contracts  are  to  be  made  by  the  directors.  This  includes  original 
contracts  as  well  as  modifications  of  them.  If  a  contract  is 
within  the  express  or  implied  powers  of  the  corporation,  then 
the  directors  need  not  consult  the  stockholders  nor  follow  their 
wishes,  even  though  the  latter  constitute  a  majority  or  a  minority, 
and  though  these  stockholders  object  in  meeting  assembled  or 
individually  in  the  courts.'" 

Eppbct  on  Insurance  Policy  op  Inclusion  Among  Goods 
Insured  op  Article  Bought  Undb»  Conditional  Sale.— A^  in- 
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surance  policy  on  stock  and  fixtures  is  not  vitiated  because  the 
title  of  the  insured  is  stated  to  be  fee  simple,  while  among  the 
fixtures  is  an  automatic  scale  bought  under  conditional  sale,  title 
to  which  is  not  vested  in  the  insured,  if  it  is  not  specifically 
covered  by  the  policy  and  all  claim  to  recovery  for  it  is  waived, 
although  it  is  included  in  the  schedule  of  losses.  It  was 
so  held  in  Coniglio  v.  Connecticut  Fire  Ins.  Co.  (Cal.) 
182  Pac*  275,  reported  and  annotated  in  5  A.  L.  R.  805,  wherein 
the  court  said:  ''It  is  contended  that  plaintiff  had  no  insurable 
interest  in  the  automatic  scale  described  in  the  findings;  that  the 
policy  is  nonseverable,  and  that  by  reason  thereof  it  never  at- 
tached to  the  risk.  There  is  no  merit  in  the  insurance  company's 
position  in  that  behalf.  A  purchaser  of  property  under  condi- 
tional sale,  by  the  terms  of  which  title  is  to  remain  in  the 
vendor  until  full  payment  is  made,  has  at  least  an  insurable  in- 
terest to  the  extent  of  his  payments'  on  account.  14  R.  C.  L.  916, 
J  93;  Tabbut  v.  American  Ins.  Co.  185  Mass.  419,  102  Am.  St. 
R^p.  353,  70  N.  E.  430.  See  20  Am.  Dec.  513,  note,  Vendor  & 
Vendee.  Appellant  suffered  no  possible  injury  by  reason  of  the 
fact  that  plaintiff  owed  $50  on  the  scale  at  the  time  of  the  fire, 
because  there  was  a  waiver  at  the  trial  of  any  claim  arising  out 
of  the  destruction  of  that  article.  It  is  true  that  in  the  portion 
of  the  policy  signed  by  the  witnessed  mark  of  Coniglio  (who 
could  not  read  or  write)  was  a  declaration  that  the  interest  of 
the  injured  in  the  property  was  'fee  simple,'  but  there  was  no 
showing  that  appellant  was  or  could  be  injured  in  the  slightest 
,  degree  by  such  alleged  misrepresentation.  It  is  to  be  remembered 
that  contracts  of  this  sort  are  to  be  interpreted  in  the  light  of 
the  fact  that  they  are  drawn  by  the  insurance  companies,  and 
are  rarely,  if  ever,  understood  by  the  people  who  pay  the 
premiums.  Every  rational  indulgence  must  be  shown  by  the 
assured." 

Duty  of  Abutting  Owner  to  Continue  Safeguard  Against 
Injury  Which  He  Has  Voluntarily  Furnished. — In  Cavanagh 
0,  Hoboken  Land,  etc.,  Co.  (N.  J.),  107  Atl.  414,  reported 
nnd  annotate  in  5  A.  L.  R.  933,  it  was  held  that  one  ^ho,  hav- 
ing constructed  a  leader  or  drain  pipe  to  conduct  water  from 
his  roof  to  a  sewer  in  the  street,  temporarily  permits  it  to  be  put 
of  repair  so  that  the  water  flows  over  the  sidewalk  and  freezes, 
making^  the  way  dangerous  for  pedestrians,  is  not  liable  for 
injury  to  a  pedestrian  who  is  injured  by  falling  on  the  ice  when 
attempting  to  use  the  walk  with  knowledge  of  the  defective  con- 
dition of  the  pipe.  The  court  said:  "It  is  argued  that,  con- 
ceding the  defendant  was  under  no  legal  obligation  to  con- 
struct the  leader  for  the  purpose  of  carryi/ig  the  water  into  the 
drain,  yet,  having  assumed  to  do  this,  he  was  bound  to  use 
reasonable  care  to  maintain  the  leader  in  such  a  condition  that 
it  would  perform  the  function  for  which  it  was  intended;  this 
being  the  doctrine,  as  it  is  said,  laid  down  by  the  supreme  court 
in  Wolcott  V.  New  York  &  L.  B.  R.  Co.  68  N.  J.  L.  421,  53  Atl. 
297,  and  approved  by  this  court  in  Brown  v.  Erie  R.  Co.  87 
N.  J.  L.  494,  91  Atl.  1023,  Ann.  Cas.  1917C  496.  The  doctrine 
of  these  cases,  however,  is  not  so  broad  as  it  seems  to  have  been 
considered.  A  person  who  assumes  to  protect  others  against  in- 
jury which  may  result  to  them  from  the  exercise  by  him  of  a 
legal  right,  in  a  legal  manner,  is  under  no  obligation  to  con- 
tinue that  protection  indefinitely.  He  may  abandon  his  pur- 
pose at  his  own  will,  and,  ha\ang  done  so,  is  under  no  obligation 
to  afford  further  protection  to  third  persons  who  have  knowl- 
edge or  notice  of  such  abandonment.  .  .  .  The  defendant  had 
permitted  the  leader  to  become  broken  so  that  it  no  longer 
served  the  purpose  for  which  it  had  been  installed,  and,  although 
it  had  notice  of  this  condition,  it  made  no  attempt  to  repair.  Its 
failure  to  restore  the  leader  was  an  abandonment,  pro  tempore  at 


least,  of  its  purpose  to  protect  travelers  along  the  sidewalk 
against  dangers  resulting  from  the  formation  of  ice  caused  by 
the  freezing  of  water  discharged  from  the  roof.  Mrs.  Cavanagh 
had  personal  knowledge  of  this  situation,  for  she  testified  that 
on  the  evening  before  the  aeoident,  while  walking  past  the  de- 
fendant's premises  upon  the  same  sidewalk  where  slie  afterwards 
fell,  she  observed  the  water  escaping  out  of  the  broken  pipe  and 
running  down  to  and  spreading  over  the  sidewalk  to  such  an 
extent  that  the  street  was  all  ice.  The  defendant  having  aban- 
doned its  purpose,  at  least  temporarily,  of  taking  care  of  the 
flow  of  water  by  conducting  it  through  the  leader  into  the  drain, 
and  Mrs.  Cavanagh  having  knowledge  of  sueh  abandonment, 
she  is  not  entitled  to  recover  against  the  defendant  upon  the 
theory  that,  having  once  assomed  to  protect  travelers  using  the 
sidewalk  against  danger  from  accumulating  ice,  it  was  under  a 
legal  obligation  to  her  to  continue  that  protection.^ 

Right  to  Proceeds  op  Life  Insurance  Poliot  in  Case  op 
Death  in  Common  Disaster. — ^In  Watkins  «.  Home  life,  etc., 
Ins.  Co.  (Ark.)  208  S.  W.  587,  reported  and  annotated  in  5 
A.  L.  R.  791,  it  was  held  that  where  the  insured  and  the  bene- 
ficiary, under  a  policy  providing  that  if  the  beneficiary  should 
die  first,  the  interest  of  the  beneficiary  should  vest  in  the  insured, 
perished  in  a  common  disaster,  without  evidence  as  to  which 
died  first,  the  proceeds  of  the  policy  should  be  paid  to  the  repre- 
sentatives of  the  beneficiary  on  the  theory  that  he  did  not  die  in 
the  lifetime  of  the  insured.  Said  the  court:  "It  is  well  settled 
at  common  law  that  when  two  or  more  persons  perish  in  the 
same  disaster,  and  there  is  no  fact  or  circumstance  tending  to 
prove  which  survived  the  other,  there  is  no  presumption  what- 
ever on  the  subject.  The  law  treats  the  case  as  one  to  be  estab- 
lished by  evidence,  and,  in  the  absence  of  proof  tending  to  show 
which  one  died  first,  all  will  be  considered  to  have  perished  at  the 
same  moment,  not  because  that  fact  is  presumed,  but  because 
from  failure  to  prove  it  the  actual  survivorship  is  nnascertain- 
able,  and  property  rights  must  be  settled  as  if  death  occurred 
to  all  at  the  same  time.  8  R.  C.  L.  p.  716;  Young  Women's 
Christian  Home  v.  French,  187  U.  S.  401,  47  L.  ed.  233,  23  Sup. 
Ct.  Rep.  184;  1  Qreenl.  Ev.  16th  ed.  {30,  p.  126;  Lawson, 
Presumptive  Ev.  p.  298;  United  States  Casualty  Co.  v,  Kacer, 
169  Mo.  301,  58  L.  R.  A.  436,  69  S.  W.  370,  92  Am.  St  Rep. 
641;  Re  Wilbor,  51  L.  R.  A.  863,  and  note  (20  R.  1. 126,  78  Am. 
St.  Rep.  842,  37  Atl.  634),  and  St.  John  v.  Andrews  Institute, 
191  N.  Y.  254,  83  N.  E.  981,  14  Ann.  Cas.  708.  The  rule  that 
there  is  no  presumption  of  survivorship  in  a  conunon  disaster 
applies  where  the  insured  and  beneficiary  died  in  a  common 
disaster.  14  R.  C.  L.  p.  1380.  In  the  absence  of  any  presump- 
tion as  to  which  died  first,  the  law  requires  evidence  as  a  founda- 
tion for  action  in  the  matter.  The  burden  of  proof  is  always 
upon  him  who  has  the  affirmative,  and  if  he  fails  to  discharge 
it  with  evidence  legally  sufficient  for  the  purpose,  he  must  suffer 
defeat.  The  adversary  party  succeeds,  not  upon  proof  of  his 
own  case,  but  by  reason  of  the  absence  of  evidence  on  the  part 
of  him  who  has  the  burden  of  proof.  The  authorities  are  divided 
u^on  the  question  of  where  the  burden  of  proof  lies  in  cases 
like  this.  In  some  of  the  cases  it  is  held  that  the  contract  in 
policies  like  the  one  in  the  present  case  is  made  conditional  on 
the  beneficiary  surviving,  and  that,  there  being  no  presumption, 
in  case  of  death  from  a  common  disaster,  that  the  beneficiary  has 
survived  the  insured,  the  burden  of  proof  is  upon  the  representa- 
tives of  the  beneficiary,  because  the  conditional  benefit  becwnes 
absolute  only  upon  proof  of  actual  survivorship.  Middeke  v. 
Balker,  198  lU.  590,  59  L.  R.  A.  653,  92  Am.  St.  Rep.  284,  64 
N.  E.  1002,  and  Males  v.  Sovereign  Camp,  W.  W.  20  Tex.  Civ. 
App.  184,  70  S.  W.  108.    Other  cases  hold  that  the  result  is  the 
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same  as  though  the  insured  died  firsts  on  the  theory  that  the 
beneficiary  did  not  die  in  the  lifetime  of  the  insured.  Cowman  v, 
Rogers,  73  Md.  403,  10  L.  R.  A.  550,  21  Atl.  64;  United  States 
Casualty  Co.  v,  Kacer,  169  Mo.  301,  58  L.  R.  A.  436,' 92  Am.  St. 
Rep.  641,  69  S.  W.  370,  and  Faul  v,  Hulick,  18  App.  D.  C.  9. 
We  think  the  latter  rule  is  more  in  accord  with  the  trend  of 
our  decisions." 

Refusal  op  Continuance  in  Criminal  Case  After  Attempt 
TO  Lynch  Accused  as  Abuse  of  Discretion. — In  Fountain  v. 
State  (Md.),  107  Atl.  554,  reported  and  annotated  in  5  A.  L.  R. 
908,  it  was  held  to  he  reversible  error  to  refuse  to  adjourn  or 
postpone  the  trial  of  one  accused  of  crime,  where  a  mob  at- 
tempted to  lynch  him  when  he  was  passing  from  the  court  room 
to  the  jail,  from  which  he  escaped  by  flight,  and  was  brought 
back  under  heavy  guard.     The  court  said:     "The  issue  tried 
before  the  jury  in  this  case  was  whether  the  prisoner  at  bar, 
who  is  a  colored  man,  was'  in  fact  the  negro  who  committed  the 
rape  charged  in  the  indictment.    There  was  no  question  that  the 
unfortunate  girl,  who  testified  as  prosecuting  witness,  had  been 
bmtally  outraged,  but  the  defense  was  that  the  accused  was 
not  the  perpetrator  of  the  horrible  crime,  and  that  he  was  in 
reality  a  number  of  miles  distant  from  the  scene  of  the  assault 
at  the  time  it  occurred.    It  was  his  undoubted  right  to  raise  such 
an  issue  of  fact  and  to  have  it  determined  by  the  verdict  of  a 
jury  under  circumstltnces  which  would  enable  it  to  exercise  its 
independent  judgment.    He  was  entitled  to  have  the  verdict  rep- 
resent solely  the  effect  of  the  evidence,  and  not  the  influence 
of  popular  sentiment.     In   order  that  the   defense   interposed 
might  be  impartially  considered,  it  was  necessary  that  the  jurors 
should  have  the  opportunity  to  cahnly  weigh  the  evidence  with- 
out  having  their  minds   distracted   and    dominated   by    undue 
manifestations  of  public  hostility   against  the   prisoner.     The 
conditions  under  which  the  appellant  was  tried  were  such  as 
to  make  it  almost  impossible  for  the  issue  upon  which  his  life 
depended  to  be  impartially  considered  and  decided  by  the  jury. 
It  is  in  the  highest  degree  improbable  that  the  jury  as  a  whole 
could  have  kept  its  judgment  free  from  the  influence  of  the 
demonstrations  made  against  the  accused  in  the  immediate  neigh- 
borhood of  the  court  in  which  the  trial  was  being  conducted. 
The  presence  of  a  large  and  menacing  crowd,  determined  that 
the  prisoner  should  die,  and  unwilling  to  await  the  orderly  proc- 
esses of  the  law,  which  had  been  set  in  motion  with  the  utmost 
promptness,  the  attempt  to  forestall  by  lynching  the  verdict  of 
the  jury  and  a  judicial  sentence,  the  flight  of  the  defendant  to 
escape  immediate  death  at  the  hands  of  the  mob  and  the  unusual 
measures  taken  by  the  court  to  insure  his  safety  when  recaptured, 
evidencing  the  belief  of  the  judges  as  to  the  extreme  gravity  of 
the  emergency  with  which  they  were  confronted,  combined  to 
create  an  atmosphere  and  environment  incompatible  with  the 
right  of  the  accused  to  a  fair  and  impartial  trial.     According 
to  the  general  rule,  the  suspension  or  postponement  of  a  trial 
is  recognized  as  being  within  the  discretion  of  the  trial  court, 
and  its  ruling  on  a  question  of  that  nature  will  not  be  disturbed 
on  appeal  unless  such  action  is  plainly  required  in  the  interests 
of  justice.  .  .  .  There  can  be  no  doubt  that  the  court  below 
made  earnest  efforts  to  protect  the  defendant's  right  to  a  fair 
trial,  but  the  conditions  with  which  the  court  had  to  deal  appear 
to  have  rendered  such  a  trial  at  that  time  and  place  impracti- 
cable.   In  such  an  extraordinary  situation  as  that  in  which  «the 
lower  court  was  placed  in  this  case,  and  with  such  vital  issues 
involved,  its  rulings  upon  the  application  to  have  the  trial  de- 
ferred could  not  properly  be  held  to  be  so  far  discretionary  as 
to  be  beyond  the  scope  of  appellate  review." 


Liability  of  Physician  for  Givino  Erroneous  Advice  as  to 
Contagious  Nature  of  Disease. — In  Skillings  v,  Allen  (Minn.), 
173  N.  W.  663,  reported  and  annotated  in  5  A.  L.  R.  922,  it  was 
held  that  a  complaint  stated  a  cause  of  action  which  alleged  that 
the  defendant,  a  physician,  was  employed  by  the  plaintiff  to 
attend  his  minor  daughter  professionally  while  she  was  sick; 
that,   knowing   that   the   child's   disease    was   scarlet   fever,   he 
negligently  advised  the  plaintiff's  wife,  who  inquired  in  his  behalf 
as  well  as  in  her  own,  that  it  was  safe  to  visit  the  child,  then  in 
a  hospital  and  under  the  defendant's  care;  that  he  also  advieed 
her  that  it  was  safe  to  remove  the  child  from  the  hospital  to 
the   plaintiff's   home,  and   that   there  was  no   danger  that  the 
disease  would  be  communicated,  although  it  was  then  at  a  stage 
when  great  danger  of  infection  existed;  and  that  ^he  plaintiff 
and  his  wife  did  not  know  of  the  infectious  nature  of  the  disease 
and  relied  on  the  defendant's  advice,  and  accordingly  visited  their 
child  at  the  hospital  and  removed  her  to  their  home,  and  the 
plaintiff  thereby  contracted  scarlet  fever  to  his  damage.     Said 
the  court:    "Generally  speaking,  one  is  responsible  for  the  direct 
consequences   of  his  negligent  acts  whenever  he   is   placed  in 
such  a  position  with  regard  to  another  that  it  is  obvious  that  if 
he  does  not  use  due  care  in  his  own  conduct  he  will  cause  in- 
jury to  that  person.    Depue  v.  Flatau,  100  Minn.  299,  8  L.  R.  A. 
(N.  S.)  485,  111  N.  W.  1.    It  was  remarked  in  FarreU  v.  Minne- 
apolis &  R.  R.  Co.  121  Minn.  357,  361,  45  L.  R.  A.  (N.  S.)  215, 
141  N.  W.  492,  that  *it  is  now  generally  recognized  that  each 
member  of  society  owes  a  legal  duty,  as  well  as  a  moral  obliga- 
tion, to  his  fellows.'     Assuredly  this  is  a  case  where  there  is 
every  reason  to  hold  that  defendant  was  under  a  legal  duty  to 
plaintiff,  and  it  is  of  little  practical  consequence  whether  we 
call  the  duty  contractual  or  noncontractual.     The  health  of  the 
people  is  an  economic  asset.    The  law  recognizes  its  preservation 
as  a  matter  of  importance  to  the  state.    To  the  individual  noth- 
ing is  more  valuable  than  health.     The  laws  of  this  state  have 
been  framed  to  protect  the  people,  collectively  and  individually, 
from  the  spread  of  communicable  diseases.     Scarlet  fever  is 
classed  as  such  a  disease.    The  state  board  of  health  is  charged 
with  the  duty  of  prescribing  regulations  for  the  disinfection  and 
quarantine  of  persons  and  places  as  an  incident  in  the  treat- 
ment of  all  infectious  diseases,  and  physicians  are  required  to 
report    all    infectious    cases    to    their    local   boards    of   health. 
Chapter  345,  Gen.  Laws  (Minn.)  1917  (Gen.  Stat.  Supp.  1917, 
4  4640).     When  defendant  discovered  that  plaintiff's  child  was 
suffering  from  an  infectious  disease,  it  became  his  duty  to  comply 
with  the  laws  of  the  state  in  the  particulars  mentioned  in  order 
that  the  public  health  might  be  protected.     His  duty  did  not 
stop  there.     The  child's  parents  were  naturally  exposed  to  in- 
fection to  a  greater  degree  than  anyone  else.     To  advise  them 
that  they  ran  no  risk  in  visiting  her  at  the  hospital  or  in  taking 
her  into  their  home  necessarily  exposed  them  to  danger  if  they 
acted  on  the  advice,  and  defendant  was  bound  to  know  that 
they  would  be  likely  to  follow  his  advice.  .  .  .  We  conclude  that 
the  complaint  is  not  demurrable,  although  it  may  be  true,  as 
suggested  by  defendant's  counsel,  that  it  is  a  matter  of  com- 
mon knowledge  that  scarlet  fever  is  an  infectious  disease,  and 
that  plaintiff  may  not  have  been  greatly  influenced  by  defendant's 
alleged  assurance  that  he  might  visit  his  child  or  take  her  to 
his  home  without  running  any  risk  of  infection." 


"That  every  man  has  a  natural  right  to  the  fruits  of  his  own 
labor,  is  generally  admitted;  and  that  no  other  person  can  right- 
fully deprive  him  of  those  fruits,  and  appropriate  them  against 
his  will,  seems  to  be  the  necessary  result  of  this  admission." — 
Per  Marshall,  C.  J.,  in  The  Antelope,  10  Wheat,  (U.  8.)  120. 


Digitized  by 


Google 


54 


LAW  NOTES 


[JURB,  1020. 


^lifn  nf  tiff  JptidtxKun 

New  Assistant  Attorney  General  op  Arkansas. — Silas  W. 
Rogers  of  Little  Rock  has  succeeded  J.  Barton  Webster  as 
assistant  attorney  general  of  Arkansas. 

Montana  Prosecutor  Retires. — ^Donald  Campbell  of  Forsyth, 
Montana,  has  resigned  as  prosecnting  attorney  of  Rosebud  county. 
Sam  I.  Crawford  is  his  successor. 

Demise  of  Idaho  Lawyer. — ^William  L.  McConnell,  a  promi- 
nent Idaho  Falls  lawyer,  died  recently.  He  was  a  former  United 
States  Commissioner. 

Connecticut  Deaths.— Lyman  T.  Tingier  of  Rockville,  Con- 
necticut, is  dead.  He  was  once  a  lieutenant-governor  of  the  state. 
Major  E.  Henry  Hyde  of  Hartford  is  also  dead. 

New  Federal  Judge  for  Northern  New  York. — ^Frank 
Cooper,  corporation  counsel  of  Schenectady,  has  been  appointed 
a  federal  district  judge  to  assist  Judge  GFeorge  W.  Ray  in  the 
northern  district  of  New  Tork« 

Prominent  Baltimore  Lawyer  Dead. — ^Former  city  solicitor, 
Samuel  S.  Field,  for  many  years  a  leading  member  of  the  Baltic 
more  Bar,  is  dead.    He  was  bom  in  Fauquier  county,  Virginia. 

County  Bar  Asbociation  of  Washington  Elects  Officers. — 
The  Whitman  County  Bar  Association,  at  its  annual  meeting 
recently  held,  elected  Frank  E.  Sanger  of  Pulhnan,  president, 
succeeding  Fred  Helwig  of  Maiden. 

County  Bar  Association  of  Vermont  Meets.— The  semi- 
annual banquet  of  the  Rutland  County  Bar  Association  of  Ver- 
mont, was  addressed  by  Judge  Stanley  C.  Wilson  of  Chelsea. 
Harvey  C.  Wilson  was  toastmaster. 

Former  Missouri  Judge  Dead. — The  demise  of  former  Judge 
Edward  P.  Gates  of  Independence,  Missouri,  is  reported.  He 
served  some  time  as  a  circuit  judge  and  was  born  in  Lunen- 
burgh,  Vermont 

Illinois  Death.— The  death  of  Judge  Lyman  McCarl,  county 
judge  of  Adams  county,  is  announced,  also  that  of  Judge  Richard 
S.  Tuthill  of  Evanston,  a  circuit  judge  of  Cook  county  for 
thirty-five  years. 

Kansas  Cfty  Bar  Association. — Senator  David  I.  Walsh  of 
Massachusetts  was  the  principal  speaker  at  a  smoker  of  the 
Kansas  City  Bar  Association  held  recently.  He  spoke  on  the 
operation  of  the  workmen's  compensation  laws  in  the  various 
states. 

New  York  Deathsl— Recent  deaths  among  the  profession  in 
New  York  state  are  Max  Lehman,  James  A.  Wilson  of  Brooklyn; 
Charles  J.  Leslie  and  David  T.  David  of  New  York  city;  Theo- 
dore T.  Lane  of  Flushing;  Jacob  C.  E.  Scott  of  Albany,  and 
Eugene  B.  Hastings  of  Utica. 

Nebraska  Has  New  Supreme  Court  Judge  to  Fill  Vacancy 
Caused  by  Death. — Judge  L.  A.  Flansburg  of  Lincoln,  who  the 
late  Judge  A.  J.  Cornish  of  the  Nebraska  supreme  court  had 
asked  to  have  succeed  him,  has  been  appointed  to  fill  the  vacancy. 

New  Wisconsin  Jurist. — ^Levi  H.  Bancroft  of  Rickland 
Centre,  Wisconsin,  has  been  appointed  circuit  judge  for  south- 
western Wisconsin,  succeeding  the  late  Judge  George  Clement- 
son.    He  is  a  former  state  attorney  general. 


.  Montana  County  Attorney  Resigns. — ^Lester  H.  Loble, 
coudty  attorney  of  Lewis  and  Clai^  county,  has  resigned  to 
enter  practice.  He  is  succeeded  by  J.  R.  Wine,  deputy  county 
attorney. 

Resignation  of  Oklahoica  County  Attorney. — ^Robert  Bums 
has  resigned  as  county  attorney  of  the  county  including  Okla- 
homa City,  Oklahoma.  He  is  succeeded  by  0.  A.  Gargill,  his 
former  assistant. 

Northern  Chautauqua  Bar  Association. — ^Benjamin  S.  Dean 
of  Jamestown,  New  Yoric,  was  the  guest  of  honor  at  a  recent 
dinn^  of  the  Bar  Association  of  Northern  Chautauqua,  New 
York.  This  association  is  the  successor  of  the  Dunkirk-IVedoma 
Bar  Association. 

Little  Rock  Bar  AssoaATiON. — The  1920  convention  of  the 
Little  Rock  Bar  Association  will  be  held  on  the  second  and 
third  days  of  June.  W.  H.  Martin  of  Hot  Springs  is  president 
of  the  association. 

Worcester  County  Bar  Association  Entertains  Newly 
Appointed  Judge. — Judge  C^rge  A.  Mynn  of  Boston,  the  most 
recent  appointee  of  the  Massachusetts  Superior  Court,  was  re- 
cently the  guest  of  honor  of  the  Worcester  County  Bar  As- 
sociation. 

Minnesota  Judge  About  to  Retire. — Josiah  D.  Ensign,  aged 
eighty-G(ix,  dean  of  the  Duluth  bench  and  bar,  who  has  served 
continuously  for  nearly  thirty-two  years  as  judge  of  the  district 
court  for  Uie  Eleventh  Judicial  District  of  Minnesota,  is  about 
to  retire. 

University  of  Maine  Law  School.— William  T.  Atwood  of 
Boston,  and  a  native  of  Maine,  has  been  elected  dean  of  the 
University  of  Maine  Law  School.  The  new  dean  is  a  graduate  of 
Dartmouth  College,  class  of  1899,  and  of  the  Boston  University 
Law  School. 

Justice  or  California  Supreme  Court  Commits  Suicide. — 
Justice  Henry  A.  Melvin  of  the  California  Supreme  Court,  com- 
mitted suicide  by  drowning  himself  in  a  bath-tub  at  a  hospital. 
He  was  bom  in  Springfield,  Dlinois,  and  was  formerly  grand 
exalted  ruler  of  the  Elks. 

San  Diego  Bar  Association  Entertains  Justices  of  Su^ 
preme  Court. — ^Members  of  the  San  Diego  County^  Bar  Associa- 
tion recently  entertained  five  justices  of  the  California  supreme 
court.  The  address  of  the  evening  was  made  by  Judge  Warren 
Olney,  his  subject  being,  *'Work  of  the  Appellate  Cqurt." 

Death  of  Former  Federal  Judge. — ^Ez-Judge  Nathan  QoE  of 
Clarksburg,  West  Virginia,  is  dead.*  For  many  yearn  he  was 
a  United  States  Circuit  Judge  and  later  he  was  a  United  States 
senator  from  West  Virginia.  In  the  administration  of  President 
Hayes  he  was  secretary  of  the  navy. 

Ramsey  Bar  Association. — At  the  annual  meeting  of  the 
Ramsey  County,  Minnesota,  Bar  Association,  John  Bradford  was 
elected  president  for  the  ensuing  year.  The  association  unani- 
mously indorsed  the  ^'minimum  fee  bill''  designed  to  secure 
greater  uniformity  of  legal  charges. 

Prominent  Nebraska  Attorneys  Who  Have  Died, — Nebraska 
has  lost  by  death,  Judge  Albert  J.  Cornish  of  the  Nebraska  Su- 
preme Court;  Silas  A.  Holcomb,  former  governor  and  supreme 
court  judge,  and  a  native  of  Indiana;  Judge  J.  £.  Douglas, 
formerly  county  judge  of  Cass  county,  and  Edmund  C,  Strode,  ^ 
well  known  Lincoln  lawyer. 
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County  Bab  Associatiok  ov  Maine  MBETS.~The  itnoz 
County  Bar  Association,  a  Maine  organization,  met  in  Rock- 
land recently,  and  the  following  officers  were  elected:  J.  H. 
Montgomery,  Camden,  president;  Arthur  S.  littlefield,  Rock- 
land, vice-president;  0.  H.  Tripp,  Rockland,  secretary-treasurer, 
librarian  E.  K.  Gould  and  E.  C.  Payson  were  added  to  the 
book  committee. 

Massachusetts  AsaooiATiON  of  Women  Lawyers. — The  an- 
nual election  of  the  Massachusetts  Association  of  Women 
Lawyers  resulted  in  the  election  of  the  following  officers :  Mrs. 
Emma  Fall  Schofield,  president;  Miss  Harriet  Weller,  vice- 
president^  Miss  Sarah  J.  Coyle,  treasurer;  Mrs.  Mary  A.  Costello, 
recording  secretary;  Miss  Dorothy  M.  Hobson,  corresponding 
secretary;  Misis  Edith  Batchelder,  auditor,  and  Miss  Sybil  H. 
Holmes  and  Mrs.  Roi^  Kingsley,  directors. 

American  Bar  Association. — Plans  for  the  annual  meeting 
of  the  American  Bar  Association,  to  be  held  in  St.  Louis  on  Au- 
gust 25,  26  and  27,  were  discussed  at  a  meeting  of  the  executive 
committee  of  the  organization,  held  recently  in  Chicago.  It  was 
announced  that  speakers  on  the  programs  would  include  Gov- 
ernor Gardner  of  Ifelissouri,  H.  I^  Carson  of  Philadelphia,  presi- 
dent of  the  association;  Franklin  K.  Lane  and  former  Senator 
A.  J.  Beveridge  of  Indiana,  A  board  composed  of  S.  S.  Gregory 
and  Judge  G.  T.  Page  of  Chicago,  John  Lowell  of  Boston,  and 
O.  J.  Long  of  Wichita,  Kan.,  was  appointed  to  formulate  plans 
for  changes  in  the  official  journal. 

South  Carolina  Bar  Association.— The  South  Carolina  Bar 
Association  at  its  annual  meeting  recently  held  elected  as  officers 
the  following:  W.  D.  Morgan  of  Columbia,  president;  Collins 
Monteith  of  Columbia,  secretary;  Alfi^ed  Wallace  of  Columbia, 
treasurer.  Judge  M.  S.  Whaley  of  the  Richland  Court  and  United 
States  Senator  King  of  Utah  made  the  principal  addresses. 

Pennsylvania  Deaths.— The  legal  profession  of  Pennsylvania 
has  lost  by  death  the  following  members:  John  T.  Lenahan  of 
Wilkes-barre,  a  former  member  of  Congress;  J.  Davis  Brod- 
head,  formerly  of  Biethlehem  and  at  the  time  of  his  death  a 
resident  of  Washington,  D.  C,  ex- judge  and  ex-congressman; 
Oscar  J.  Denny  of  Sharon;  A.  P.  Howard  of  Erie;  John  G.  Mac- 
Connell  of  New  Brighton,  and  Joseph  de  F.  Junkin  of  Phila- 
delphia. 

Ohio  State  Bar  Association. — Co-operation  of  the  Ohio  State 
Bar  Association  in  the  Americanization  work  to  be  undertaken 
in  Ohio  by  the  Americanization  Committee,  created  by  the  gen- 
eral assembly,  has  been  pledged  to  Ross  Ake,  chairman  of  the 
committee,  by  Smith  W.  Bennett,  president  of  the  state  bar 
association.  The  project  has  received  the  hearty  support  of 
Chief  Justice  Hugh  M.  Nichols,  of  the  supreme  court. 

Cleveland  Bab  Association  Entertains  President  op 
American  Bar  Association.— Hampton  Carson  of  Philadelphia, 
president  of  the  American  Bar  Association,  told  members  of  the 
Cleveland  Bar  Association  whose  guest  he  recently  was  that  the 
time  had  come  to  curb  the  tendency  of  the  federal  government 
to  centralize  all  powers.  He  said  that  the  jurisdiction  of  "police 
power''  had  already  been  interpreted  so  far  that  "we  have  for- 
gotten the  meaning  of  'due  process  of  law.' " 

Deaths  in  Massachusetts. — ^James  Schouler  of  Boston, 
lawyer,  law  professor,  and  writer,  died  at  North  Conway,  N.  H., 
April  17.  Judge  Everett  C.  Bumpus  of  the  same  city  died  April 
21.  He  was  a  member  of  the  International  Panama  Land  Claim 
Commission.  Thomas  Weston,  also  of  Boston,  died  April  17. 
He  was  at  one  time  counsel  for  the  Old  Colony  Railroad.    William 


H.  Gove  of  Salem  died  in  April  He  served  on  the  council  of 
Gk)v.  Eben  S.  Draper,  and  was  bom  in  Berwick,  Me.  Ex-Mayor 
James  H.  McMahon  of  Fitchburg  is  also  dead. 

Mississippi  Bab  Asbociation. — The  fifteenth  annual  conven- 
tion of  the  Mississippi  Bar  Association  was  held  at  Meridian, 
Mississippi,  April  29  and  30.  The  annual  address  was  made  by 
J.  B.  Harris,  president  of  the  association.  J.  Kelly  Dixon  of 
Talladega  was  elected  president  for  the  ensuing  year.  Besides 
a  new  president,  the  association  elected  five  vice-presidents  and 
new  members  to  both  the  central  council  and  executive  committee. 
The  other  working  committees  will  be  appointed  by  the  presideijt. 
The  vice-presidents  elected  were:  W.  0.  Mulkey,  Geneva;  E.  J. 
Garrison,  Ashland;  Felix  S.  Smith,  Rockford;  S.  A.  Lynne,  De- 
catur, and  W.  W.  Lavender,  Centerville.  Alexander  Troy  of 
Montgomery  was  re-elected  secretary-treasurer  of  the  association. 
The  new  members  of  the  central  council  chosen  were  Zeb  Rudolph, 
Birmingham;  Alto  V.  Lee,  Gadsden;  W.  P.  Acker,  Anniston; 
W.  S.  Welch,  Bessemer;  Ivey  Lewis,  Birmingham.  The  new 
executive  committee  consists  of  B.  P.  Crum,  Montgomery;  F.  S. 
Ball,  Montgomery;  J.  Q.  Smith,  Birmingham;  Alexander  Troy, 
Montgomery;  B.  deG.  Waddell,  Scale. 


Interference  in  Affairs  of  Foreign  States. — The  attitude 
of  Mr.  Davis,  the  American  Ambassador,  in  declining  to  accede 
to  the  request  of  the  Lord  Mayor  of  Dublin  that  he  should  inter- 
vene on  behalf  of  political  prisoners  in  Dublin,  is  unquestionably 
correct  and  in  accordance  with  the  elementary  principles  of  inter- 
national morality  by  which  one  state  is  precluded  from  interfer- 
ence in  the  internal  affairs  of  another  state,  since  such  interfer- 
ence would  constitute  an  infraction  of  the  rights  involved  in 
independence.  Professor  Lawrence  defines  independence  as  ''the 
right  of  a  state  to  manage  all  its  affairs,  whether  external  or 
internal,  without  control  from  other  states."  The  right  of  in- 
dependence has  been  laid  down  by  Mr.  W.  E.  Hall,  '4n  its  largest 
extent,  as  a  right  possessed  by  a  state  to  exercise  its  will, 
without  interference  on  the  part  of  foreign  states,  in  all  matters 
and  upon  all  occasions,  with  Reference  to  which  it  acts  as  an 
independent  community."  The  Tiord  Chancellor,  in  commenting 
on  these  definitions,  describes  by  anticipation  the  position  of 
Great  Britain  as  an  independent  state,  and  therefore  absolutely 
unaffected  by  influences  from  without  in  the  management  of 
her  own  affairs:  ''Both  these  definitions  and  descriptions  are  of 
a  general  character  and  may  require  to  be  strictly  modified  in 
practice,  but  the  essential  conception  is  familiar  and  therefore 
readily  grasped.  An  independent  state  is  entitled  to  live  its  own 
life  in  its  own  way,  the  sole  judge  within  the  law  of  its  domestic 
government  and  its  fcyeign  policy.  The  particular  form  of  gov- 
ernment which  it  has  chosen  in  the  working  out  of  its  national 
destiny  concerns  itself  and  itself  alone,  for  every  independent 
state  has  the  right  of  setting  its  own  house  in  order."  Phillimore 
in  his  summary  of  the  rights  incident  to  independence  places  at 
the  head  of  the  list  of  these  rights  the  right  to  a  free  choice, 
settlement,  and  alterations  of  the  internal  constitution  and  gov- 
ernment without  the  intermeddling  of  any  foreign  state.  The 
American  ambassador  in  his  attitude  of  absolute  aloofness  and 
abstinence  from  all  attempts  to  influence  the  executive  govern- 
ment of  this  country  in  matters  relating  exclusively  to  itself  is 

*With  credit  to  English  legal  periodicals. 
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acting  in  accordance  with  the  best  traditions  of  diplomacy  and 
the  doctrines  propounded  and  rigorously  maintained  by  the 
government  of  the  United  States  in  relation  to  situations  created 
by  interference,  whether  designed  or  otherwise,  by  foreign  am- 
bassadors in  American  internal  affairs. 

Young  Men  in  Public  Life. — ^A  lay  newspaper,  calling  atten- 
tion to  the  fact  that  Mr.  E.  A.  McTieman,  the  Attorney-General, 
with  a  seat  in  the  Cabinet,  of  the  newly  formed  Storey  Admin- 
istration in  New  South  Wales,  is  not  yet  six-and-twenty,  states 
that,  with  the  possible  exception  of  Sir  Samuel  Qri^ith,  who  was 
Attorney-General  for  Queensland  at  twenty-six,  Mr.  McTiernan 
is  the  youngest  Attomfey-General  in  the  history  of  Australian 
politics.  The  youngest  law  officer  of  the  Crown  in  England  in 
modem  times  was  probably  Philip  Yorke  (Lord  Chancellor  Hard- 
wicke),  who  was  appointed  Solicitor-General  at  the  early  age  of 
nine-and-twenty,  in  1719.  The  most  conspicuous  instance  of  the 
attainment  of  high  ofGice  at  an  early  age  is  that  of  the  yoUnger 
Pitt,  who  was  "bred  to  the  Bar,"  to  use  his  owti  words.  He  was 
made  Chancellor  of  the  Exchequer  at  twenty-three  and  Prime 
Minister  at  twenty-four.  In  England  many  statesmen  have, 
like  Mr.  Pitt,  attained,  with  the  very  greatest  b'euefit  to  public 
life,  high  office  in  early  years.  Mr.  Fox  was  appointed  a 
Junior  Lord  of  the  Admiralty  in  1770  at  one-and-twenty.  Lord 
Henry  Petty  was  appointed  Chancellor  of  the  Exchequer  in 
^806  at  twenty-six.  Lord  Castlereagh  was  Irish  Secretary  at 
twenty-seven,  and  Sir  Robert  Peel  at  twenty-four.  Mr.  Adding- 
ton  (Prime  Minister  and  Viscount  Sidmouth)  was  placed  in  the 
Chair  of  the  House  of  Commons  at  little  over  thirty  years  old, 
and  Lord  Grenville  before  reaching  that  age  had  been  Speaker 
of  the  House  of  Commons  and  Secretary  of  State,  while  Lord 
Palmerston  at  three-and-twenty  was  a  Lord  of  the  Admiralty. 
Mr.  Gladstone  regarded  the  participation  of  young  men  in  pub- 
lic life  and  in  the  direction  of  national  affairs  as  conducive  to 
the  very  highest  interests  of  the  state.  In  support  of  this  doc- 
trine he  yielded  to  the  paradox,  as  it  must  have  been  to  one 
of  his  democratic  leanings,  of  defending  small  boroughs.  In 
the  debate  on  Lord  Derby's  Reform  Bill  in  1859  Mr.  Glad- 
stone said :  "Allow  me  to  take  the  case  of  six  men — ^Mr.  Pelham, 
Lord  Chatham,  Mr.  Fox,  Mr.  Pitt,  Mr.  Canning,  and  Sir  Robert 
Peel.  Mr.  Pelham  entered  the  House  at  the  age  of  twenty-two, 
Lord  Chatham  at  twenty-six,  Mr.  Fox  at  twenty,  Mr.  Pitt  at 
twenty-one,  Mr.  Canning  at  twenty-two,  and  Sir  Robert  Peel  at 
twenty-one.  Here  are  six  men*  whom  you  cannot  inatch  out  of 
the  history  of  the  British  House  of  Commons  for  the  hundred 
years  which  preceded  our  own  day.  Every  one  of  them  was  a 
leader  in  the  House,  almost  every  one  of  them  a  Prime  Minister. 
All  of  them  entered  Parliament  for  one  of  those  boroughs  where 
influence  of  different  kinds  prevailed." 

Power  of  Club  Committees. — The  decision  of  Mr. '  Justice 
Roche  in  Young  v.  Ladies'  Imperial  Club,  Limited,  has  recently 
been  reversed  by  the  Court  of  Appeal.  Although  in  certain 
aspects  the  point  involved  may  seem  trivial,  it  nevertheless  is  in 
reality  one  of  considerable  importance,  chiefly,  of  course,  for 
those  concerned  in  the  management  of  clubs,  for  what  the  case 
decides  is  that  before  the  extreme  step  of  calling  on  a  member 
to  resign,  or,  in  other  words,  resorting  to  the  drastic  step  of 
expulsion,  the  committee  must  see  to  the  punctilious  observance 
of  its  rules  and  advise  all  its  members.  In  the  case  in  question 
what  happened  was  this:  One. of  the  club  rules,  that  under 
which  the  committee  purported  to  act  in  erasing  the  plaintiff's 
name  from  the  list  of  members,  required  that  for  such  a  resolu- 
tion to  be  effective  it  must  be  passed  at  a  committee  meeting 
specially  convened.    Admittedly  no  notice  was  sent  to  one  mem- 


ber of  conunittee,  the  reason  for  the  omission  being  that  that 
member  had  stipulated  that  she  should  not  be  called  on  to  attend 
any  of  the  meetings.  The  question  then  narrowed  itself  to  this: 
Was  the  act  of  the  committee  valid  in  the  absence  of  notice  to 
this  particular  member?  It  has  long  been  clear  law  that,  where 
a  certain  act  is  to  be  done  by  a  particular  body,  all  the  mem- 
bers entitled  to  attend  must  be  summoned  if  they  are  within 
reasonable  summoning  distance,  and  the  omission  to  summon 
anyone  so  entitled  will  invalidate  the  proceedings  (see  Smyth  v. 
Darley,  2  H.  L.  C.  789).  Mr.  Justice  Roche  treated  a  person 
who  had  agreed  to  allow  her  name  to  appear  in  the  list  of  mem- 
bers of  committee,  but  had  intimated  that  she  would  be  unable 
to  attend  any  of  the  meetings,  as  a  non-summonable  person,  and 
consequently  that  the  action  of  the  committee,  which  was  other- 
wise regular,  could  not  be  impeached  on  the  ground  of  want  of 
ndtice  to  that  member.  In  this  the  Court  of  Appeal  has  now 
said  that  he  was  wrong.  In  the  course  of  his  judgment  the 
Master  of  the  Rolls  accepted  the  view  that,  where  a  person  is 
beyond  reasonable  summoning  distance,  the  empty  form  need 
not  be  gone  through  of  sending  notice  to  him  or  her,  and  he 
inclined  to  the  opinion,  without,  however,  actually  deciding  the 
point,  that  the  same  rule  would  apply  in  the  case  of  a  member 
who  was  so  ill  as  to  be  unable  \>n  that  ground  to  attend,  but,  ex- 
cept in  these  cases,  he  emphasized  the  obligation  of  sending  notice 
to  each  member  of  committee.  A  person  who  allows  his  or  her 
name  to  appear  on  the  list  of  members  of  a  committee  has  cer- 
tain duties  to  perform,  as  well  as  privileges  to  enjoy,  and  it  may 
well  be  that  a  person  joining  a  dub  does  so  on  the  faith  of  the 
particular  member  of  committee  discharging  the  duties  attach- 
ing to  the  office.  At  all  events,  this  is  now  made  clear,  that  each 
member  of  committee  must  be  given  the  opportunity  of  attending. 
If  this  rule  is  not  observed  the  resolutions  of  the  conunittee  are 
in  great  peril  of  being  declared  of  no  validity. 

Lapsed  Legacies. — "The  law  does  not,  in  general,  permit  a 
gift  by  will  to  a  person  who  is  dead  at  the  time  when  the  will 
takes  effect"  (Sanger's  Wills  and  Intestacies,  p.  35).  This  seems 
almost  a  truism,  as  how  can  a  person  receive  a  legacy  when  he  is 
not  alive?  Testators  have  been  known  to  try  to  evade  this  rule 
by  declaring  that  the  gift  shall  not  lapse,  without  appointing  any 
substituted  legatee,  but  this  does  not  prevent  its  doing  so,  as 
negative  words  do  not  amount  to  a  gift  (Jarman  on  Wills,  6th 
edit.,  p.  425).  The  same  learned  author  points  out,  too,  on  the 
previous  page  that  merely  adding  to  the  name  of  the  legatee 
"his  executors  and  administrators"  will  not  prevent  a  lapse,  as 
that  is  merely  a  way  of  expressing  an  absolute  gift.  The  gift 
can,  however,  be  given  to  the  executors  or  administrators  so  as 
to  make  it  part  of  the  estate  of  the  deceased.  Thus  in  Re  Smith; 
Prada  and  Vandroy  (115  L.  T.  Rep.  161)  the  following  clause 
satisfied  the  Court  of  Appeal  and  prevented  a  lapse:  "I  declare 
that  no  legacy  given  by  this  my  will  shall  lapse  by  reason  of  the 
death  of  the  legatee  before  me,  but  that  the  same  shall  take 
effect  as  if  the  death  of  such  legatee  had  happened  immediately 
after  my  deaths  and  such  legacy  shall  accordingly  pass  to  the 
legal  personal  representative  of  such  deceased  legatee."  In  Re 
Morris;  Corfield  v.  Waller  (115  L.  T.  Rep.  915)  the  proviso  was 
"that  in  case  any  child  of  mine  shall  die  in  my  lifetime  leaving 
issue  surviving  me  the  bequests  hereinbefore  contained  to  my 
children  shall  take  effect  in  the  same  manner  as  if  the  child 
so  dying  had  survived  me  and  died  immediately  after  me  and 
so  that  the  share  or  shares  of  my  said  estate  bequeathed  to  him 
or  her,  or  which  he  or  she  would  have  taken  if  surviving  me, 
shall  devolve  to  his  or  her  next  of  kin  or  legatees  as  part  of 
his  or  her  estate  accordingly,"  Mr.  Justice  Eve  held  that  the 
share  of  a  daughter  who  had  predeceased  the  testatrix  intestate 
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went  to  the  daughter's  husband  as  administrator  of  her  estate, 
and  not  to  her  children.  The  learned  judge  treated  the  refer- 
ence to  the  next  of  kin  or  legatees  as  an  inaccurate  attempt  to 
describe  the  first  part  of  the  declaration.  The  legislature,  feel- 
ing doubtless  that  a  parent  would  wish  the  family  of  a  deceased 
child  to  be  provided  for,  made  the  famous  exception  to  the  rule 
concerning  lapse,  by  providing  that  a  gift  to  issue  of  the  testator 
who  predeceases  him  leaving  issue  surviving  him  "shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a 
contract  intention  shall  appear  by  the  will"  (Wills'  Act  1837, 
s.  33).  The  result  of  this  enactment  is  to  increase  the  legatee's 
estate,  but  not  necessarily  to  benefit  his  surviving  issue.  He  may, 
for  instance,  leave  it  right  away  from  them,  or,  as  the  recent 
ease  of  Re  Pearson  (122  L.  T.  Rep.  515;  (1920)  1  Ch.  247) 
shows,  it  will  pass  to  his  trustee  in  bankruptcy  if  he  was  an 
undischarged  bankrupt  at  his  death.  A  testator  who  provides  no 
substitute  for  a  deceased  child  runs  the  risk  of  the  gift  having 
to  provide  two  sets  of  death  duties,  one  in  respect  of  his  own 
death  and  one  in  respect  of  that  of  the  child  (Re  Scott,  83  L.  T. 
Rep.  613;  (1901)  1  Q.  B.  228).  If  he  substitutes  the  issue  for 
any  child  dead  at  the  death  of  a  tenant  for  life,  he  should  be 
careful  to  provide  that  the  issue  to  take  be  living  at  the  tenant 
for  life's  death.  Otherwise  some  of  the  issue  living  at  the 
child's  death,  but  since  deceased,  may  share  in  the  gift  (Martin  v. 
Holgate,  L.  Rep.  H.  L.  175). 

The  Sufficiency  of  Street  Lights. — ^A  decision  of  consider- 
able importance  to  the  local  authorities  of  the  metropolis  was 
given  by  Mr.  Justice  Shearman  in  the  recent  case  of  Carpenter 
V.  Finsbury  Borough  Council.  The  case  arose  out  o(  a  fatal 
accident  to  the  driver  of  a  post-office  van,  who  was  crushed  while 
trying,  at  night,  to  drive  under  an  archway  through  which  a 
street  in  the  defendant's  area  passes.  It  appeared  that  the  de- 
ceased man  was  unfamiliar  with  this  street,  and  had  been 
obliged  on  the  occasion  in  question  to  turn  into  it  owing  to  the 
thoroughfare  through  which  he  u^ually  drove  being  closed  owing 
to  a  fire.  His  widow,  who  sued  under  Lord  Campbell's  Act  for 
damages,  based  her  ease  on  the  alleged  negligence  of  the  de- 
fendants in  failing  to  provide  sufficient  light  to  disclose  to  any 
one  driving  along  the  street  in  question  the  existence  of  the  arch- 
way, which,  owing  to  its  being  only  slightly  over  nine  feet  in 
height,  was  a  source  of  danger.  It  appeared  that  the  nearest 
lamp  was  seventy  feet  from  the  entrance  to  the  archway,  and 
that  the  street  lighting — ^that  is,  the  number  of  lamps — had  been 
the  same  for  at  least  twenty  years.  Mr.  Justice  Shearman  ex- 
onerated the  deceased  from  any  contributory  negligence,  and  the 
question^  narrowed  itself  to  this:  Was  the  street  sufficiently 
lighted  in  accordance  with  the  obligation  imposed  on  the  de- 
fendants as  the  local  authority  by  section  130  of  the  Metropolis 
Local  Management  Act  1855?  That  section  provides  that  the 
local  authority  '^shall  cause  the  several  streets  within  their  parish 
or  district  to  be  well  and  sufficiently  lighted,  and  for  that  pur- 
pose shall  maintain,  or  set  up  and  maintain,  a  sufficient  number 
of  lamps  in  every  street."  Whether  a  street  is  sufficiently 
lighted  may  be  said  to  be  a  question  of  fact,  but  the  importance 
of  the  case  lies  in  the  answer  to  the  further  question,  Who  is 
to  determine  whether  a  street  is  well  and  sufficiently  lighted? 
The  same  point  had  been  considered  by  the  Divisional  Court  in 
Baldock  v.  Westminster  City  Council,  and  Justices  Lush  and 
Bailhache  there  took  the  view  that  it  was  for  the  local  authority, 
and  not  for  a  jury,  to  say  whether  a  street  was  sufficiently 
lighted.  That  case  went  to  the  Court  of  Appeals  (120  L.  T.  Rep. 
470),  and  the  decision  of  the  Divisional  Court,  although  upheld, 
yras  upheld  on  different  grounds,  and  no  opinion  was  expressed 


on  the  point  mentioned.  In  the  case  before  him,  Mr.  Justice 
Shearman  had  to  decide  between  the  two  conflicting  views,  the 
one  that  there  is  an  absolute  obligation  cast  on  the  local  au- 
thority by  section  130,  and  consequently  that  it  is  for  the  jury 
to  say  whether  this  obligation  has  been  fulfilled;  and  the  other 
which  makes  the  local  authority  the  sole  judges  whether  the 
statutory  requirement  has  been  satisfied.  He  adopted  the  first 
view,  that  it  is  for  the  jury  or  other  tribunal  of  fact  to  de- 
termine whether  the  local  authority  have  complied  with  the  re- 
quirements of  the  section,  and,  being  himself  the  tribunal  of 
fact  in  the  particular  case,  he  came  to  the  conclusion  that  the 
place  where  the  accident  occurred  was  insufficiently  lighted  having 
regard  to  its  peculiar  nature,  and  he  gave  judgment  for  the 
plaintiff.  As  has  been  said,  the  decision  is  important  because  the 
metropolitan  local  authorities  can  no  longer  shelter  themselves 
by  merely  saying  that  the  sufficiency  of  the  lighting  of  the  streets 
is  a  matter  entirely  for  their  discretion.  * 


A  Hot  Fight. — Fry  v.  Fry,  155  Iowa  254. 

Vacation  Time  in  Maine. — Chase  v.  Fish,  16  Me.  132. 

Maid  Against  Mistress. — Cook  v.  Covert,  71  Mich.  249. 

Dutch  Prejudice. — City  of  Harrisburg  v.  Baptist,  156  Pa.  526. 

Who  Wouldn't?— Ford  v.  Ford,  110  Ind.  89,  involved  the 
filing  of  a  remonstrance. 

Not  Divided.— In  De  Vide  v.  De  Vide,  186  App.  Div.  814, 
relief  by  way  of  a  judicial  separation  was  denied. 

Theib  Business. — ^"Homicide,  see  Army  and  Navy." — Cross- 
reference  in  Federal  Reporter  Advance  Sheet,  vol.  262,  No.  4. 

Sat  it  Quickly  I  "Under  our  present  system  one  may  plead  as 
many  pleas  as  he  pleases." — Per  Evans,  J.,  in  Pollak  v.  Winter, 
166  Ala.  260. 

Breaking  Up  the  Home. — ^In  a  recently  published  list  of 
causes  pending  in  the  English  courts,  we  find  Home  v.  Home, 
under  the  head  of  "Divorce  Cases." 

Ten  Years  Ago. — "It  seems  needless  to  say  that  $15  a  month 
and  board  for  a  boy  sixteen  years  old  is  not  cheap  labor."  Per 
Sanborn,  J.,  in  Botis  v.  Davis,  173  Fed.  996. 

Played  No  Favorites. — ^In  Favorite  v.  Superior  Court  (Cal.) 
184  Pac.  15,  wherein  the  plaintiff  applied  for  a  writ  of  pro- 
hibition to  prevent  the  defendant  judge  from  sitting  in  the  case 
on  the  ground  of  prejudice,  the  application  found  no  favor  with 
the  court. 

Moral — ^Don't  Estimate  !  "The  law  is  full  of  instances  where 
a  man's  fate  depends  on  his  estimating  rightly,  that  is,  as  the 
jury  subsequently  estimates  it,  some  matter  of  degree.  \If  his 
judgment  is  wrong,  not  only  may  he  incur  a  fine  or  a  short 
imprisonment,  as  here;  he  may  incur  the  penalty  of  death.*' — 
Per  Mr.  Justice  Hobnes  in  Nash  v.  U.  S.  (1913)  229  U.  S.  377. 

An  Interesting  Exhibit. — In  State  v,  Allgor,  78  N.  J.  L. 
313,  the  court  ordered  to  be  quashed  an  indictment  which 
charged  the  defendant  with  maintaining  a  common  nuisance  in 
suspending  and  exhibiting  on  a  rope  from  his  building,  to  a 


Digitized  by 


Google 


58 


LAW  N0T|3S 


[Juifs.1020. 


pole  near  the  edge  of  the  highway,  "a  pair  of  blue  overalls,  one 
pair  of  dirty  white  overalls,  one  old  piece  of  bed  ticking,  one 
pair  of  ladies'  white  drawers,  two  pairs  of  men's  red  flannel 
drawen/'  The  court  was  undoubtedly  right.  Had  the  decision 
been  otherwise,  what  would  become  of  all  our  wash  lines  f 

A  RsAL  RirroRT  Courteous.— All  of  us  remember  the  reply  by 
Curran  (or  was  it  some  other  famous  lawyerf)  when  his  argu- 
ment was  interrupted  by  the  judge,  who  said:  ^'Mr.  Curran, 
that  is  not  the  law."  Curran  replied:  "It  was  until  your  lord- 
ship spoke."  A  more  delicate  way  of  suggesting  much  the  same 
thing  is  shown  in  the  following  colloquy  in  Regina  v,  Dickinson, 
1  Cox  Crim.  Cases  27: 

Patteson,  J.:  "It  is  a  great  error,  though  a  very  general 
one,  to  suppose  that  where  a  statemept  is  made  quite  voluntarily 
on  the  part  of  a  prisoner,  it  should  be  discouraged  by  the  officer." 

Clarksan,  fpr  the  defense:  "Perhaps,  my  lord,  the  fact  of 
the  error  being  a  general  one  arises  from  this — that  no  such 
emphatic  opinion  on  the  subject  has  been  before  expressed." 

A  Case  op  Conflict  of  Laws. — An  esteemed  correspondent 
in  Stevens  Point,  Wis.,  refers,  in  an  interesting  letter  which 
space  does  not  permit  us  to  print  in  full,  to  the  espense  usually 
attending  the  enforcement  of  the  not  uncommon  conveyance  of 
property  in  consideration  of  life  support.  As  he  says,  while  the 
wisdom  of  the  bar  has  often  been  called  on  to  devise  some 
method  whereby  such  expense  may  be  avoided,  so  far  as  known 
the  legal  mind  has  not  discovered  any  method  of  overcoming 
this  defect  in  the  law.  But,  he  continues,  genius  is  a  quality 
different  from  education,  and  it  has  remained  for  a  layman  to 
furnish  la  solution  of  the  problem  which  has  baffled  the  bench 
and  bar  for  generations.  In  examining  an  abstract  of  title  re- 
cently the  writer  eame  across  a  land  contract  containing  the 
following  clause:  "Second  parties  agree  to  support  first  party, 
furnish  her  good  and  sufficient  lodging,  food  and  clothing  and 
one  room  to  live  in  during  her  natural  life,  said  first  party  to 
live  with  second  parties  where  they  live,  to  not  be  obliged  to  do 
housework  and  be  allowed  to  keep  not  to  exceed  one  dozen  hens, 
and  said  second  parties  to  provide  food  and  shelter  for  the  same, 
&nd  do  everything  they  reasonably  can  do  for  party's  comfort; 
also  to  give  her  a  decent  burial  after  death.  When  said  condi- 
tions are  f  ulfiUed  said  first  party  is  to  execute  a  good  and  sufficient 
deed  in  fee  simple,  free  and  clear  from  all  liens  and  incumbrances 
for  the  following  real  estate,  to  wit:"  Our  correspondent  con- 
cludes thus:  "Of  course  there  are  such  instances  as  refusals 
to  perform  contracts  deliberately  entered  into,  but  these  instances 
are  comparatively  infrequent,  and  the  courts  have  devised  a 
method  of  compelling  specific  performance  of  such  contracts. 
There  would  be  a  little  added  inconvenience  and  possible  expense 
in  bringing  actions  upon  such  contracts  for  specific  performance, 
as  the  grantee  would  have  to  go  into  another  jurisdiction  or 
obtain  service  by  publication." 

Certain  Domestic  Infelicities. — Stories  of  domestic  in- 
felicity are  sometimes  amusing,  providing,  of  course,  the  troubles 
are  not  our  own.  In  two  quite  recent  divorce  cases,  the  grounds 
aUeged  for  judicial  separation,  although  serious  enough  probably 
in  the  estimation  of  the  parties  themselves,  are  of  such  a  nature 
as  to  exdte  the  risibilities  of  the  casual  reader.  In  one  case 
(Crumbley  v.  Crumbley,  186  Pac.  423)  the  wife,  although  she 
accused  her  husband  of  cruel  and  inhuman  treatment  because  he 
called  her  names,  did  not  perform  weU  at  the  table,  and  burned 
the  late  periodicals  before  she  had  a  chance  to  read  them^  never- 
theless seems  herself  to  have  been  the  real  aggressor,  for  not 
only  was  s"he  in  the  habit  of  "calling  him  a  scurrilous  name,  in- 
dicating that  his  ancestry  was  of  canine  origin,"  but,  as  her  hus- 


band complained  bitterly,  she  ^practiced  the  doctrines  of  Malthiu^ 
while  he  desired  to  be  fruitful,  to  multiply  and  replenish  the 
earth,  according  to  their  capabilities."  In  the  second  ease 
(Croghan  v.  Croghan,  83  So.  Rep.  460),  the  husband  seems  .to 
have  been  the  real  offender  and  he  was  quite  naughty,  really. 
The  wife  was  "a  refined  and  well-reared  lady,"  "a  lady  of  re- 
finement and  culture  and  of  the  sensibility  and  sensitiveness  of 
a  lady  towards  violent  and  grossly  profane  language,"  and  had 
^'the  horror  of  a  lady  and  of  a  person  of  refinement  for  coarseness 
of  speech."  It  was  quite  natural,  therefore,  that  she  should  be 
unhappy  when  tied  to  a  man  who  did  not  possess  ''the  manners 
of  a  Chesterfield  and  who  sometimes  met  refined  acts  of  im- 
kindness  with  human  expressions  of  reasonable  anger,  even  to 
the  extent  of  saying  'damn,' "  which  she  said  "was  very  conunon, 
very  rude,  and  very  brutal."  But  after  all,  what  was  that  com- 
pared  with  the  following:  "There  is  a  general  charge  that  it  was 
the  defendant's  custom  to  lie  in  bed  and  smoke  and  blow  the 
smoke  in  his  wife's  face,  and  that  on  more  than  one  ooeaaon 
he  seized  her  by  the  nose  and  forcibly  turned  her  face  to  him 
and  toward  the  smoke  again,  and  compelled  her  by  mere  brate 
j^orce  to  receive  the  fumes  of  his  tobacco  smoke  in  her  face,  and 
refused  to  allow  her  to  get  out  of  the  bed  to  avoid  his  crnel 
and  abusive  treatment"  The  brute  I  And  yet,  though  the  coart 
said  that  "the  home  life  of  this  couple  could  not  be  called 
heavenly,"  it  refused  in  a  "very  common,  very  rude,  and  very 
brutal"  manner  to  grant  a  divorce. 
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judicial  NTJIiLIPICATION. 

To  the  Editor  of  Law  Notes. 

Sir  :  In  Law  Notes  for  March,  you  publish  at  page  219  my 
letter  taking  exception  to  your  use  of  the  expression  "judicial 
nullification,"  and  at  page  202  you  make  editorial  comment 
upon  it. 

While  we  cannot  carry  5n  indefinitely  an  argument,  I  ask 
leave  to  point  out  some  fallacies  in  your  editorial.  You  speak  of 
"five  judges,  who,  against  the  opinion  of  their  four  colleagues, 
can  declare  the  act  to  be  void  and  be  answerable  to  no  one  on 
earth."  The  court  is  answerable  to  the  Conistituticm  and  to  the 
people  by  whose  supreme  authority  it  was  made.  That  has  often* 
been  shown.  When  the  Supreme  Court  of  the  United  States 
properly  held  that  a  State  might  be  sued  for  a  debt  owing  to  an 
individual  the  Eleventh  Amendment  was  proposed  by  Ccmgress 
and  adopted  to  prevent  such  a  suit  thereafter,  for  at  that  time 
most  of  the  states  were  in  dire  financial  distress  and  they  felt 
that  it  would  be  a  belittling  of  their  dignity  to  be  brought  to 
the  bar  by  all  sorts  of  claimants.  Again,  when,  under  the  pro- 
vision of  the  Constitution  regarding  taxes,  it  was  held  that  an 
income  tax  could  not  be  laid.  Amendment  XVI  was  proposed 
and  adopted. 

As  pointed  out  by  Story  and  other  writers  on  the  Constitu- 
tion, the  judidaxy  is  the  weakest  of  the  three  departments— far 
weaker  than  the  executive,  and  infinitely  weaker  than  the  legis- 
lative. It  is  less  to  be  feared  than  either.  Anyone  aequainted 
with  the  constitutional  history  of  this  country,  particularly  dur- 
ing and  after  the  Civil  War,  does  nqt  need  citations  under  this 
proposition.  The  executive  department  gave  little  or  no  heed, 
even  in  Northern  states  in  which  the  courts  were  open  and 
which  never  were  under  military  control,  to  the  constitutional 
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provison  regarding  habeas  eorpuB,  and  then  it  disregarded  the 
speeial  requirement  of  Congress  that  arrests  and  imprisonments 
without  trial  in  states  in  whieh  the  eivil  law  was  in  force  and  the 
ooorts  were  open  be  reported  to  the  Secretary  of  State  and  the 
Secretary  of  War.  In  its  torn  Congress,  in  its  desire  to  be 
supreme,  made  laws  to  fit  its  passions  and  finally  tried  to  onseat 
the  Ezecntiye.  In  the  light  of  what  Story  and  others  have  shown 
as  to  the  eompazative  weakness  of  the  jndiciary,  and  in  the^ 
li^t  of  the  foregoing  historic  facts  (a  few  oat  of  many),  your 
statement  that  ^e  nearest  approach  to  autocracy  in  the  Ameri- 
can Bepnblio  is  flie  power  of  the  comrts^  is  wholly  nnf onnded. 

Yoor  reference  to  '^e-to-fonr  ded^ons'*  is  meaninglesB.  Our 
system  of  government  is  foonded  on  majority  control  Some  of 
the  most  important  qnestions  in  oor  history  have  been  disposed 
of  by  a  single  vote.  In  many  instances  the  Vice-President  of 
the  .United  States,  who  ordinarily  has  no  vote  i^t  all,  has  cast 
the  deciding  vote  in  most  momentous  matters.  Bat  he  thereby 
ezpressed  the  constitational  will  of  the  whole  American  people — 
as  folly  as  if  every  man  in  the  country  had  voted  on  the  question. 
In  the  last  National  dection  the  Democratic  party  defeated  the 
Republican  party  by  a  vote  of  9JL  to  8.5,  a  diiferenee  of  only 
6/10.  That  is  more  than  three  times  narrower  than  your  so- 
called  ilve-to-foor  decision,  whii^  is  equivalent  to  a  vote  of  10 
to  8,  or  20/10.  It  is  wdl  known  that  by  a  plurality  of  only 
3^00  in  California  the  Democratic  party  secured  an  electoral 
vote  which  gave  it  control  of  flie  country— that  is,  the  small 
nnmber  ct  3,800  determined  the  political  status'  of  18,528,743 
voters. 

There  Is  no  magic  in  a  unanimovis  opinion.  A  g^ven  number 
of  persons  may  be  unanimously  wrtog  as  wdl  as  unanimously 
riglit.  In  1791  Congress  dedded  in  favor  of  a  national  bank. 
In  1811  Congress  dedded  against  a  bank.  In  1815  Congress  de- 
dded against  a  bank.  In  1816  Congress  decided  in  favor  of  a 
bank.  When  was  it  rightt  In  the  meAwhOe  the  government 
survived.  When  the  whole  body  of  decttve  representativeB  of  the 
people  thus  fluctuate  in  opinion  (and  other  cases  without  num- 
ber might  be  dted)  what  license  have  they  to  contend  that  the 
members  of  the  judiciary  diould  never  disagree  t  Or  that  when 
the  judges  disagree  the  deddon  of  the  majority  must  be  bad? 

One  of  the  chief  causes  of  the  fkDure  of  the  Artides  of  Con- 
federation was  that  in  practically  everything  the  unaifhnous  con- 
currence of  the  states  was  required.  Thus'  the  provision  per- 
mitting amendment  of  the  Articles  required  unanimity;  and 
therefore  our  supplanting  the  Articles  by  the  Constitution  adopted 
by  nine  of  the  thirteen  states  was  a  revolutionary  step.  Three 
attempts  liad  been  made  to  amend  the  Articles  with  respect  to 
revenue  and  eommeroe,  and,  although  the  need  of  the  changes 
was  almost  unanimously  recognised  a%  necessary,  a  dngle  state 
in  each  instance  was  able  to  prevent  progress.  When  our  Con- 
stitution was  adopted  it  was  carefully  provided  in  Artide  Y  that 
no  sudi  miscarriages  diould  come  to  pass  again;  and  it  was 
dedaied  that  an  amendment  to  the  Constitution  may  be  pro- 
posed by  two-thirds  of  both  Houses— not  two-thirds  of  the 
membership,  but  two-thirds  of  the  constitutional  quorum,  which 
is  a  majority.  Therefore  out  of  96  senators  and  435  representa- 
tives an  amendment  to  the  Constitution  of  the  United  States  may 
be  proposed  by  179  i>erBons,  or  leas  than  34  per'  cent  of  the 
total.  Now,  if  the  first  step  toward  amending  the  Constitution 
of  the  United  States  may  be  taken  by  a  vote  of  34  per  cent  in 
Congress,  wby  diould  anybody  have  a  fit  about  a  flve-to-four  de- 
cision of  the  Supreme  Court  of  the  United  States,  which  is  a 
deddon  by  66.5  per  cent?  By  what  One  of  reasoning  can  any 
one  readi  the  condudon  that  a  unanimous  decidon  1^  the  Su- 
preme Court  of  the  United  States  is  neeeeaary  on  constitutional 


questions,  when  the  Constitution  itself  can  be  amended  from  end 
to  end  by  preposals  emanating  from  only  34  per  cent  of 
Congress  t 

Disposing  of  judicial  questions  by  a  preponderance  of  learned 
opinion  should  be  no  more  shocking  than  that  majority  opinion 
should  control  in  the  legidative  department,  in  every  corpora- 
tion, in  every  business  organization,  in  every  dub,  in  every 
place  where  men  assemble.  Many  of  our  states  have  done  away 
with  the  unanimous  verdict  of  the  jury  for  the  like  reason  that 
our  Constitution  rejected  the  unanimous  vote  of  the  states— it 
is  not  practicable  and  therefore  it  is  not  sensible.  Such  mis- 
carriages as  caused  the  states  to  change  the  verdict  of  the  jury 
from  unanimity  to  a  fixed  majority  would  have  resulted  in  the 
many  cases  dedded  by  the  Supreme  Court  of  the  United  States 
without  unanimity,  wideh,  deddons  were  accepted  as  correct  by 
Congrera  and  by  the  country  and  have  so  gone  into  history.  In 
those  cases  Congress  would  have  been  thereby  permitted  steadfly 
and  stealthily  to  adneve  the  enearoadunent  whidi  the  limitations 
in  the  Constitutimi  were  calculated  to  prevent,  dnce  unanindty 
of  opinion  can  never  be  expected  among  men  in  regard  to  any 
great  question.  For  example^  in  the  Act  of  •September  1,  1916, 
Congress  went  beyond  its  authority  under  the  commeree  clause 
to  prohibit  the  transportation  in  interstate  commeree  of  artides 
to  the  making  of  which  child  labor  had  contributed.  The  act 
was  not  in  any  proper  sense  a  regulation  of  commerce,  but  a 
direct  interference  with  the  police  power  of  the  state  in  local 
matters,  and  the  Supreme  Court  so  hdd  (247  U.  S.  251).  Tet 
the  decidon  was  not  unanimous'.  If  such  legidation  were  to 
stand  nnless  challenged  by  unanimous  opinion,  that  interference 
in  state  affaire  would  be  followed  by  another,  and  another,  nntQ 
the  very  evO  which  was  feared  when  the  Constitution  was  framed 
and  which  caused  the  adoption  of  the  first  ten  amendments  (and 
particularly  IX  and  X)  ^ould  come  to  pass,  namdy,  the  Na- 
tional government  would  swallow  the  State  government.  With 
respect  to  the  prohibitory  amendment  that  very  question  is  now 
as  vital  as  it  was  when  the  first  ten  amendments  were  adopted. 

You  refer  to  People  v.  Williams,  189  K  T.  131,  and  say 
that  dght  years  later  the  court  discovered  that  it  was  wrong.  In 
Law  Notes  of  Mardi,  1914,  yon  said  (p.  222)  that  ^e  opinion 
was  based  upon  perfectiy  valid  grounds.'*  No  one  who  examines  the 
opinion  can  reach  any  other  condudon.  Without  stating  any  reasons 
of  health  or  pxiblie  welfare  the  legislature  of  New  York  put  an 
adult  woman  in  a  class  with  minora  and  said  that  she  diould  not 
work  at  night.  No  question  of  health  or  public  welfare  was  in- 
volved in  the  decidon.  The  case  of  People  tr.  Schwdnler,  214 
N.  Y.  395;  108  N.  E.  639,  -which  came  dght  years  later,  was  not, 
as  you  say,  based  on  ''an  identical  statute.''  The  statute  was 
fundamentally  different.  It  was  passed  after  an  investigation  of 
the  condition  of  labor  and  it  redted  that  it  was  to  require  "a 
period  of  rest  at  night  for  women.''  It  was  'to  protect  the 
health  and  morals  of  females  employed  in  factories." 

The  propodtion  'that  it  was  the  intention  of  the  makera  of 
the  Constitution  that  eadi  department  of  government  diould 
judge  for  iself  whether  its  acts  were  in  confiict  with  the  Con- 
stitution" is  erroneous.  The  first  judidary  act  diows  this.  It  was 
Madison,  I  think,  who  called  the  suggestion  an  expresdon  of 
"imbedHty."  Of  course,  all  kinds  of  notions  were  expressed  in 
the  constitutional  convention  and  in  the  state  conventions  which 
passed  upon  and  adopted  the  Constitution.  But  what  the  "in- 
tention"  was  must  be  gathered  from  the  Constitution  itsdf.  It 
does  not  even  hint  at  anything  of  the  kind.  On  the  contrary,  it 
clearly  and  fully  says  (Art  III)  that  the  judicial  power  shall 
deal  with  constitutional  questions,  with  acts  of  Congress,  with 
treaties^  with  eontroverdes  between  itats^  and  betweok  dtiiens 
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of  different  states.  As  if  that  were  not  enough,  it  says  (Art.  VI) 
that  the  Constitution  shall  be  supreme  over  the  state,  and  that 
legislators  and  judges  in  the  states  shall  be  sworn  to  observe  it 
and  uphold  it.  When  a  conflict  arises  in  any  of  those  cases 
must  there  not  be  an  umpire  to  dispose  of  itf  The  most  im- 
portant rule  of  interpretation  is  to  ascertain  what  construction 
was  put  upon  the  document  by  the  governmental  officers  who 
were  in  the  beginning  charged  with  the  duty  of  applying  it  in 
daily  use.  That  "collateral  interpretation"  is,  not  that  each  de- 
partment of  the  government  shall  determine  for  itself  what 
course  it  will  follow  under  the  Constitution,  but  that  the  judiciary, 
whenever  a  citizen  claims  that  his  right  to  life,  liberty  or  prop- 
erty has  been  invaded  by  the  government,  shall  pass  upon  the 
question  and  declare  the  law. 

Edush' department  of  the  government  of  England  was  judg^ 
ing  "for  itself'  whether  its  acts  were  in  conflict  with  the  Con- 
stitution'' When  King  Charles  judged  that  the  legislative  depart- 
ment T^as  a  nuisance  lo  him  and  that'  he  would  abate  it  by  arrest- 
ing '  its  leading  'members  and  throwing  them  into  the  Tower. 
Later,  when  the  legislative  department  cut  off  the  head  of  the 
Eingy  it  was  judging  for  itself  what  powers  it  should  exercise 
and  ^hlBther  its  acts  were'  in  conflict  with  the  Constitution.  At 
another  time  the  legislative  department  was  judging  for  itself 
wllat  its  powers  were  and  was  exercimng  them  accordingly  when 
it  condtided  to  make  laws  in  violation  of  the  Constitution  of 
England  without  submitting  them  for  the  approval  or  signature 
<>f  the  Executive.  At  another  time  Parliament  judged  for  itself 
thd' extent  of  its  powers  when  it  oonchided  that  it  could  not  be 
diiSsolved  except  a^  its  own  pleasure,  an  act  contrary  to  the  un- 
broken eoncftitntional  history  of  the  realm.  The  House  of  Com- 
moiifl  wad  jud^g  foi^  itself  liow  much  power  it  had  when  it 
undertook  to  aboliiih  the  House  of  Lords  and  be  the  whole  legis- 
lature.  In  the  fight  between  the  executive  tyrant  and  the  legis- 
lative tyrsitt  the  former  was  entirely  "outcllissed." 

It  was  to  avoid  those  pitfalls  exposed  by  history  to  the  view 
of  our  deiBply  learned  forefathers  that  the  Constitution  was 
framed.  When  Madison  looked  back  on  that  procedure  and 
called  it  infbeeility  he  hit  it  off  right,  didn't  heT  Hallam  shows 
that  tiiat  kind  of  Work  went  on  for  500  years  before  a  constitu- 
tion was  flnaUy  worked  out  prohibiting  to  sonie  degree  a  depart- 
ment of  government  from  judging  for  itself  what  power  it 
possessed  and  then  exercising  its  unlimited  and  happy  will. 
As  Jefferson  pointed  out  with  so  much  vigor,  if  the  legislative 
or  the  executive  is  to  determine  for  itself  the  extent  of  the  power 
which  it  possesses  and  to  exert  it  to  the  extent  to  which  it  de- 
termines for  itself  that  it  should  go,  then  the  end  of  constitutional 
government  is  at  hand.  While  our  Constitution  was  pending 
before  the  people  of  your  state  the  argument  was  made  to  them 
by  a  writer  of  the  Federalist  that  "an  elective  despotism  was 
not  the  government  we  fought  for."  The  elective  despotism  was 
then  the  horrible  example  in  English  history.  It  was  said  that 
it  would  be  "no*  alleviation  that  these  powers  will  be  exercised 
by  a  plurality  of  hands,  and  not  by  a  single  one.  One  hun- 
dred and  seventy-three  despots  would  surely  be  as  oppressive 
as  one." 

Come,  let  us  lawyers  stand  up  for  the  United  States! 

Chicago,  JU.  T.  J.  Norton. 
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Coagre^idaiMi  Declaration  of  Peace. 

IT  has  been  asserted  frequently  of  late  that  any  attempt 
^  by  Congress  to  declare  the  war  at  an- end  is  an  infringe- 
ment on  the  constitutional  rights  of  the  executive,  and  that 
the  nation  must  perforce  await  the  negotiation  and  ratifi- 
cation of  a  treaty  before  the  present  anomalous  situation 
can  end.  It  seems  quite  clear,  however,  that  such  is  not 
the  law.  The  Constitution  is  silent  as  to  the  power  to 
make  peace.  It  gives  the  treaty  making  power  to  the 
President  "with  Ihe  advice  and  consent  of  the  Senate," 
but  a  treaty  is  in  no  sense  necessary  to  the  termination  of 
a  state  of  war.  War  may  be  terminated  by  treaty,  by  the 
submission  of  one  belligerent  to  the  other,  or  by  the  mere 
cessation  of  hostilities.  Freeborn  v.  The  Protector,  12 
Wall.  700.  Hostilities  having  ceased  for  twenty  months 
and  the  enemy  having  submitted  to  the  will  of  the  United 
States  and  its  allies,  we  are  still  at  war  simply  because  the 
war  measures  enacted  by  Congress  provide  a  particular 
lUethod  of  determining  the  end  of  this  war,  viz.,  the 
proclamation  of  the  President.  That  would  not  have  been 
the  law  had  not  Congress  so  enacted.  It  is  a  rule  wholly 
of  legislative  creation  and  as  such  its  abrogation  rests 
entirely  in  legislative  discretion.  Congress  may  of  course 
ddegate  to  the  President  the  power  to  ascertain  a  fact 
on  which  the  operation  of  a  statute  is  made  to  depend. 
Pitld  V.  ClarJe,  143  IT.  S.  649.  Equally  of  course  it  may 
withdl^w  the  delegation  and  proceed  to  determine  the  fact 
for  itself.  A  congressional  declaration  that  peace  exists 
amounts  to  that  and  to  nothing  mora  Whatever  con- 
fmmi.  of  though^t  has  existed  on  the  subject  seems  to  have 


arisen  from  a  failure  to  remember  that  but  for  the  cosr 
gressional  provisions  referred  to  the  war  would  now  bs 
over  under  well  settled  rules  of  law.  An  entirely  different 
question  would  be  presented  were  Congress  to  attempt  a 
declaration  of  peace  in  the  face  of  existing  actual 
hostilities. 


The  Prohibition  Decision. 

THE  Supreme  Court  of  the  United  States  has  hdd  that 
the  Eighteenth  Amendment  is  valid,  and  that  despite 
the  grant  of  "concurrent  power"  to  the  states  the  fedwal 
enforcement  act  nullifies  all  inconsistent  state  laws.  The 
decision  is  the  law  of  the  land  and  must  be  respected  as 
such  as  long  as  it  stands  unreversed.  It  is,  however,  most 
unfortunate  that  a  decision  of  such  importance  should 
have  been  rendered  without  an  opinion  by  the  court.  This 
court  is  no  exception  to  the  aphorism  of  Bacon  quoted  iik 
our  last  issue — "with  an  enlightened  bar  and  an  intelligent 
people  the  mere  authority  of  ihe  bench  will  cease  to  have 
any  weight  at  all  if  unaccompanied  with  argument  and 
explanation."  The  criticism  by  the  Chief  Justice  of  the- 
failure  of  the  court  to  give  any  reasons  for  its  decisioii: 
and  the  frank  confession  of  Mr.  Justice  McKqmolds  in 
his  separate  opinion  that  he  was  unable  to  come  to  a 
definite  conclusion  on  some  of  the  questions  involved  but 
serve  to  accentuate  the  dissatisfaction  with  which  the  de- 
cision must  be  received  by  all  who  are  not  content  witk 
the  mere  fact  that  authority  has  been  exercised  in  their 
favor.  Perhaps  no  decision  has  ever  been  rendered  whick 
affected  directly  so  lafge  a  part  of  the  population.  In  addi- 
tion, several  states  were  in  court  claiming  that  th^r  re- 
served sovereignty  had  been  infringed.  From  every  aspect 
the  situation  was  momentous.  It  must  be  assumed  that  the 
court  conscientiously  did  the  best  it  could  under  all  the 
circumstances,  and  the  fact  that  it  found  itself  compelled 
to  adopt  the  unusual  course  of  rendering  a  syllabus  deci- 
sion after  long  deliberation  makes  it  impossible  to  regard 
the  decision  as  one  whiish  permanently  settles  the  question. 
No  lawyer  worthy  of  his  profession  will  fail  in  respeot  for 
the  Supreme  Court.  It  is  perhaps  the  most  august 
tribunal  ever  set  up  on  earth,  and  the  manner  in  whidi  it 
has  exercised  its  great  powers  for  over  a  century  gives 
reason  to  hope  for  the  day  when  the  reign  of  law  will  dis- 
place that  of  violence  over  all  the  world.  But  there  is  one 
thing  worthy  of  respect  even  more  than  the  court-r— the 
reason  of  the  law  whose  mouthpiece  the  court  is.  On  the 
issues  involved  in  the  Eighteenth  Amendment  authority 
has  spoken  but  not  reason.  As  citizens  we  must  yield  fuU 
obedience,  but  as  lawyers  we  must  stand  unconvinced. 

War  Without  Bloodshed. 

IT  was  said  at  a  recent  religious  conference  in  the  United 
States  that  were  it  not  for  the  loss  of  life  it  would  be 
a  good  thing  for  the  nation  to  have  a  war  every  few  years. 
The  same  thought  without  the  humanitarian  qualification 
has  long  been  a  theme  of  German  writers,  and  behind  it 
lies  some  measure  of  truth.  War  does  bring  out  many 
noble  attributes  of  national  character  which  are  not  mani- 
fested in  times  of  peace.  It  is  not  war  as  war  which  ac- 
complishes this  result ;  the  business  of  war  is  hard,  dirty, 
wasteful  and  brutalizing.  That  despite  all  this  it  does 
work  a  national  r^eneration  is  due  to  the  spirit  which  it 
inspires;  to  the  fact  that  it  jars  people  out  of  their  selfish 
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and  self  centered  routine  and  compels  them  to  serve  and 
eacrifice  for  something  greater  than  themselves.  Long 
tradition  has  invested  war  service  with  a  glamour  which 
attaqhes  to  nothing  else.  But  there  is  nothing  at  all  in 
the  nature  of  things  which  confines  this  inspiring  potency 
to  war  alone.  It  is  a  defect  in  our  education  and  our 
national  ideals  that  attaches  to  war  a  glory  not  attributed 
to  the  bloodless  victories  of  peace.  The  struggle  against 
disease,  against  ignorance,  against  poverty,  is  as  real,  and 
as  vital  to  the  national  safety,  as  the  struggle  against  ^n 
alien  enemy.  The  battle  for  honest  government,  for  law 
and  -justice  against  the  forces  of  reaction,  corruption  and 
anarchy,  is  no  less  real  than  the  battle  of  the  Mama  The 
exigency,  of  war  shows  the  height  to  which  our  human 
nature  will  rise  under  a  pr(^er  stimulus.  To  give  that 
stimulus  to  the  activities  of  peace  is  merely  a  matter  of 
education;  a  readjustment  of  mental  focus.  Little  bands 
of  devoted  men  have  worked  patiently  year  after  year 
without  reward  or  hope  of  reward  to  secure  juvenile 
Cdurts,  reform  in  judicature  or  the  like.  Ignored  or 
sneered  at,  they  have  gone  on  steadily,  foregoing  oppor- 
tunity for  personal  gain,  inspired  only  by  the  desire  to 
leave  the  world  better  than  they  found  it.  Why  is  it  that 
such  service  attracts  no  attention  while  the  few  days  of 
heroic  resistance  by  Ck)l.  Whittlesey  and  his  "lost  bat- 
talion" fired  the  imagipiation  of  the  entire  country  ?  Why 
is  it  that  men  will  slave  through  every  hardship  for  a 
pittance  if  dressed  in  khaki  while  the  same  men  dressed  in 
blue  denim  are  forgetful  of  every  public  interest  and  think 
only  of  getting  the  maximum  of  pay  for  the  minimum  of 
work  ?  Is  it  not  the  greatest  of  the  lessons  of  the  war  that 
the  cause  of  most  of  our  national  ills  is  in  our  ideals  and 
not  in  our  laws? 

The  QrowifiK  Police  Power. 

HE  extreme  consequences  which  may  flow  from  the 
manner  in  which  constitutional  limitations  on  the 
police  power  have  been  released  by  recent  decisions  was 
forcibly  brought  out  in  a  late  address  by  Chief  Justice 
Browne  of  Florida.  After  a  review  of  the  history  of  the 
police  power  he  said :  "If  Lenine  and  Trotsky  were  asked 
why  they  abolished  the  'right  to  privately  own  land  within 
the  boundaries  of  the  Russian  Eepublic,^  and  'confiscated 
without  compensation  for  the  loss  incurred  all  land, 
mines,  forests  and  waters,'  they  would  reply  that  it  was 
'for  the  general  welfare,  happiness,  comfort  and  prosperity' 
of  the  people;  that  the  public  safety  and  public  morals 
required  it;  that  private  ownership  in  these  properties 
caused  wealth  to  be  accumulated  in  the  hands  of  the 
few,  and  the  many  reduced  to  poverty,  suffering  and 
crime;  that  when  poverty  is  widespread,  men  will  steal 
to  get  what  they  cannot  otherwise  acquire,  and  women 
will  sell  their  virtue  to  get  the  necessities  of  life  and  to 
feed  their'  starving  children.'  They  point  to  the  condi- 
tion of  the  masses  in  Eussia  under  the  Romanoff  dynasty, 
and 'say  that  ^private  ownership  in  these  properties  is 
inimical  to  the  public  welfare;  producing  idleness,  pauper- 
isni,  suffering  and  crime,  and  consequently  the  right  of 
property  in  them  'is  declared  not  to  exist  in  any  person, 
association  of  persons  or  corporations.'  This  doctrine 
sounds  strangely  familiar.  Perhaps  Trotsky  when  living 
in  the  United  States  read  some  of  our  legislative  enact- 
ments and  the  decisions  of  our  courts  sustaining  them 
under  the  doctrine  of  our  Super-constitution,  and  was  in- 
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spired  thereby  to  embody  them  in  the  Russian  law."  The 
opinion  has  been  more  than  once  expressed  in  Law 
Notes  that  it  would  be  a  good  thing  if  every  limiting 
provision  of  the  Constitution  was  repealed  outright,  an 
expression  which  has  usually  evoked  horrified  protests 
from  the  more  conservative  members  of  the  bar.  But  now, 
according  to  the  distinguished  jurist  quoted,  that  repeal 
has  been  substantially  accomplished  by  judicial  construc- 
tion. If  such  is  the  fact,  it  must  be  met  by.  the  same 
measures  which  would  follow  a  formal  repeal ;  by  greater 
care  in  the  selection  of  representatives  and  by  added 
methods  of  popular  review  of  their  action.  -  If  it  is  thus 
met  the  growth  of  the  police  power  doctrine  will  be  a 
good  thing,  but  imtil  some  added  check  on  representative 
action  is  provided  it  is  a  danger  which  the  l^al  profes- 
sion at  least  should  not  ignore. 


A  Cure  for  Official  Ruffianism. 

A  LAW  enacted  in  a  spirit  of  blind  fanaticism  is  usually 
enforced  for  a  time  in  the  same  spirit,  and  the  pro- 
hibition laws  have  proved  to  be  no  exception  to  that  rule. 
In  the  recent  case  of  Moore  v.  Wichita  (Kan.),  189  Pac. 
372,  it  appeared  that  four  police  officers,  whose  exact 
official  status  does  not  appear,  went  at  night  to  the  home 
of  a  reputable  citizen,  broke  in  the  door,  cursed  and 
abused  tiie  owner  and  his  wife  and  daughter,  destroyed 
furniture  and  generally  dismantled  the  interior  in  a  search 
for  concealed  liquor,  refusing  profanely  to  show  any  war- 
rant for  their  intrusion.  Doubtless  because  the  intruders 
were  financially  irresponsible,  the  householder  brought 
suit  against  the  city  under  a  state  law  making  municipali- 
ties liable  to  damage  done  by  mobs,  and  the  Supreme 
Court  sustained  a  recovery  on  that  ground,  saying:  ,  'jWe 
must  not  remove  the  ancient  landmarks  of  common-law 
liberty,  or  weary  of  the  presimiptions  accoifded  those  sus^ 
pected  or  accused  of  crime,,  or  become  impatiieait  with 
the  muniments  of  title  which  have  for  centuries  made  tis 
feel  secure  in  the  possession  of  our  Anglo-Saxon  freedom. 
The  human  tendency  to  exalt  and  expand  a  little  brief 
authority  may  sometimes  be  excusttible,  but  it  can  never 
form  a  justification  for  refusal  at  the  expense  of  settled 
principles  of  liberty  to  make  its  possession  known  when 
properly  called  upon  to  do  so.  The  undisputed  te&timony 
is  to  the  effect  that  the  plaintiff  is  a  law-abiding  citizen, 
and  to  invade  his  house  and  treat  him  and  his  wife  and 
daughter  the  way  they  did,  the  men  composing  this  mob 
in  fact  and  in  law  brought  the  defendant  city  within  the 
plain  operation  of  the  statute  invoked."  The  general 
irresponsibility  of  municipalities  for  outrages  committed 
under  color  of  police  authority  has  left  many  victims  with- 
out remedy,  and  it  is  refreshing  to  see  the  taxpayers  of 
at  least  one  community  brought  to  a  realization  of  the  re- 
sponsibility they  assume  when  they  bestow  drastic  powers 
on  men  without  property  and  often  without  character. 
The  fears  expressed  in  Law  Notes  several  months  ago  re- 
specting the  manner  of  appointing  federal  agents  tor  the 
enforcement  of  the  Volstead  act  have  been  borne  out  by 
subsequent  reports  of  homicides  by  such  agents  which,  on 
the  face  of  the  press  accounts,  were  nothing  less  than  mur- 
der. Considering  but  a  single  instance,  it  may  seem 
unjust  to  impose  on  taxpayers  a  liability  for  the  acts  of 
an  officer  of  whose  very  existence  most  of  them  are  igno- 
rant.   But  a  rigid  rule  of  liability  will  operate  as  nothing 
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«lse  can  to  dispel  the  prevailing  apathy  as  to  the  restric- 
tions surrounding  the  delegation  of  police  authority. 


The  Crime  Wave. 


T 


HE  newspapers  of  late  have  been  filled  with  specula- 
tion as  to  the  cause  and  the  cure  of  the  epidemic  of 
crime  in  the  larger  cities.  The  favorite  explanation  seems 
to  be  that  it  is  due  to  the  reaction  from  the  war,  a  theory 
which  as  a  universal  solvent  of  problems  has  been  some- 
what overworked.  It  is  a  fact  familiar  to  every  student 
of  criminology  that  crime  and  the  cost  of  living  are  inti- 
mately connected.  Charts  covering  a  period  of  years 
fihow  that  crimes  against  property  increase  and  decrease  in 
almost  exact  correspondence  with  the  price  of  some  char- 
acteristic staple  such  as  wheat  which  represents  fairly  the 
cost  of  living  to  the  poor.  It  is  not,  therefore,  surprising 
that  there  should  be  a  wave  of  crime;  it  would  be  surpris- 
ing if  there  was  not.  Crime,  like  death,  is  beyond  predic- 
tion in  individual  cases,  but  in  bulk  is  susceptible  to  quite 
definite  calculation,  and  springs  from  definite  causes. 
Crimes  of  different  kinds  show  also  a  seasonal  periodicity, 
crimes  against  property  normally  reaching  their  peak  in 
December  or  January  when  casual  labor  is  in  the  least 
demand  and  weather  conditions  are  most  oppressive. 
Since  the  cause  of  the  increase  of  crime  is  financial  dis- 
tress, labor  conditions  which  tend  to  equalize  the  increase 
in  living  expenses  will  measurably  hold  down  the.  per- 
•centage  of  crime.  Favorable  labor  conditions  do  not, 
however,  wholly  counteract  the  effect  of  high  prices,  since 
it  is  the  lower  fringe  of  labor,  the  shiftless,  improvident 
and  unskilled,  who  profit  least  thereby  and  these  are  the 
persons  who  first  revert  to  crime.  But  the  mere  fact  that 
the  causes  of  crime  are  well  known  to  those  who  have 
taken  the  pains  to  study  the  subject  gives  no  surety  of 
any  speedy  action  to  obviate  them.  Even  though  we  have 
emerged  from  the  idea  that  disease  is  a  special  dispensa- 
tion of  Providence,  and  have  traced  the  origin  of  epi- 
demics with  scientific  certainty,  the  governmental  measures 
in  aid  of  the  public  health  are  few  and  inadequate,  as  any 
physician  will  bear  witness.  With  even  more  lagging 
€teps  the  era  of  preventive  criminology  approaches. 

Large  or  Small  Counties. 

B.  W11.1.1AM  Erskine  Wimpy^  a  member  of  the  bar 
•  of  Clarkston,  Ga.,  has  issued  several  interesting 
pamphlets  maintaining  the  proposition  that  law  is  better 
enforced  and  public  business  better  administered  in  large 
counties  than  in  small.  From  one  standpoint  there  is 
much  force  in  the  argument.  Small  communities  often 
lack  the  means  to  provide  adequate  police  protection — ^the 
necessity  in  several  states  of  resorting  to  state  police  em- 
phasizes that  fact.  Small  communities  also  are  usually 
«o  permeated  by  personal  ties  and  interests  that  it  is  hard 
to  get  firm  and  impartial  enforcement  of  law.  The  same 
considerations  make  federal  regulations  much  more  potent 
in  any  community  than  those  prescribed  by  the  state.  But 
with  this,  as  with  every  argument  in  favor  of  the  cen- 
tralization of  government,  it  is  hard  to  find  a  logical  stop- 
ping place.  If  several  small  counties  may  advantageously 
be  merged  into  one  large  one,  why  not  merge  all  counties 
into  the  state  and  all  states  into  the  United  States  ?  The 
centralization  of  authority  gives  some  advantages  but  they 
are  bought  at  the  expense  of  local  self-government,  and 
local  self-government,  despite  the  inroads  made  on  it  by 
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the  Eighteenth  Amendment,  is  of  the  very  essence  of  in- 
dividual liberty.  The  moment  the  power  to  settle  any 
matter  which  concerns  only  a  particular  community  ia 
vested  in  any  body  outside  that  community  self-govern- 
ment is  pro  tanto  denied.  Any  self-governing  community 
will  have  just  as  good  a  government  as  a  majority  of  its 
members  desire,  and  no  community  is  entitled  to  anything 
more  than  that.  It  is  not  difficult  to  maintain  that  prin- 
ciple and  still  avoid  most  of  the  evils  which  inhere  in  small 
units.  The  making  of  local  regulations,  the  determination 
of  the  expediency  of  local  expenditures  and  the  like  are 
local  questions  and  should  be  remitted  wholly  to  the 
vicinity  involved.  But  the  enforcement  of  law  and  the 
administration  of  justice  stand  on  a  different  footing. 
State  police  and  judicial  districts  extending  over  a  con- 
siderable territory  and  drawing  jurors  from  all  parts 
thereof  in  no  way  infringe  the  principle  of  local  self- 
government  and  fully  protect  individuals  from  local  fa- 
voritism or  incompetence.  The  local  constable  who  is  blind 
to  the  acts  of  a  person  of  local  influence,  but  death  on  visit- 
ing automobilists ;  the  local  justice  of  the  peace  whose 
church  and  business  connections  make  his  court  a  travesty 
on  justice — ^these  relics  of  a  cruder  age  could  well  go  into 
the  discard  and  not  infringe  the  rights  of  any  community 
to  rule  its  local  affairs  without  being  at  the  mercy  of  a 
large  unit  of  differing  interests. 

The  Terminology  of  Internationalism. 

IT  has  been  said  that  he  who  knows  the  terminology  of  a 
science  knows  the  science.  If  this  be  true  international 
jurisprudence  is  going  to  remain  unknown  for  a  long  time 
if  Dr.  John  H.  Wigmore  has  his  way.  The  genial  but  all 
too  learned  Doctor,  who  perpetrated  "autoptic  preference^ 
and  ^^prophylactic  rules"  on  an  unsuspecting  profession  has 
an  article  in  the  May  issue  of  the  Illinois  Law  Review, 
entitled  "Synoptic  and  Hyperethnic  homology."  Putting 
the  reader  out  of  his  misery  at  once,  let  it  be  explained 
that  it  is  concerned  with  the  terminology  of  the  world  law 
which  is  expected  soon  to  come  into  being.  Synoptic 
If  omology  may  be  said,  in  words  of  one  syllable,  to  be  the 
like  rules  found  in  the  laws  of  all  lands,  while  Hyperethnic 
Nomology  is  the  term  proposed  for  those  supemational 
laws  which  would  be  imposed  as  a  result  of  international 
association,  and  this  in  turn  he  proposes  to  divide  into 
Mesoethnic  Nomology  and  Cosmopolitic  Nomology,  the 
former  denoting  the  relation  of  a  state  to  the  super- 
national  law  while  the  latter  denotes  the  relation  of  the 
individual  thereto.  It  is  too  much,  altogether  too  much! 
The  writer  will  become  an  "irreconcilable,"  a  "bitter- 
ender" or  anything  else  that  Senator  Johnson  may  desire 
if  the  alternative  is  to  become  subject  in  his  individual 
capacity  to  "Cosmopolitic  Nomology."  Dr.  Wigmore  has 
unknowingly  dealt  a  fatal  blow  at  the  League  of  Nationa. 
What  orator  can  declaim,  what  poet  sing,  of  the  day 
when 

"The  common  sense  of  most  shall  hold  the  fretful  reahns  in  awe. 
And   the   kindly   earth   shall   slumber  wrapped  in  hyperethnic 
nomology." 

Asexualization. 

A  recent  federal  case  (Wickle  v.  Henrichs,  262  Fed. 
687)  holds  to  be  invalid  a  Nevada  statute  imposing 
vasectomy  as  part  of  the  penalty  of  rape.  The  court  said: 
"Reformation  of  the  criminal  is  a  wise  and  humane  pup- 
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pose  of  punishment,  to  be  disregarded  only  when  the  death 
penalty  is  inflicted.  It  needs  no  argument  to  establish 
the  proposition  that  d^rading  and  humiliating  punish- 
ment is  not  conducive  to  the  resumption  of  upright  and 
self-respecting  life.  When  the  penalty  is  paid,  when  the 
offendei:  is  free  to  resume  his  place  in  society,  he  should 
not  be  handicapped  by  the  consciousness  that  he  bears  on 
his  person,  and  will  carry  to  his  grave,  a  mutilation  which, 
as  punishment,  is  a  brand  of  infamy.  True,  rape  is  an 
infamous  crime;  the  punishment  should  be  severe ;>  but 
even  for  such  an  offender  the  way  to  an  upright  life,  if 
life  is  spared,  should  not  be  imnecessarily  obstructed.  It 
will  not  do  to  argue  that,  inasmuch  as  the  death  penalty 
may  be  inflicted  for  his  crime,  vasectomy,  or  any  other 
similar  mutilation  of  the  body,  cannot  be  regarded  as 
cruel,  because  the  greater  includes  the  less.  The  fact 
that  the  extreme  penalty  is  not  exacted  is  evidence  that 
the  criminal  is  considered  worthy  to  live,  and  to  attempt 
reformation.  For  him,  and  for  society,  a  fair  opportunity 
to  retrieve  his  fall  is  quite  as  important  as  the  eugenic 
possibilities  of  vasectomy."  Quite  apart  from  the  consti- 
tutional question,  the  entire  folly  of  such  a  statute  should 
be  apparent  to  everyone.  The  weak  point  in  the  whole 
eugenics  theory  is  the  lack  of  any  definite  knowledge  as 
to  what  traits  or  proclivities  are  transmitted  by  inher- 
itance, and  has  any  scientist  ever  maintained  that  the  dis- 
position to  commit  sexual  crime  was  peculiarly  heredi- 
tary? That  being  so,  the  requirement  of  an  operation 
which  in  no  way  prevents  the  repetition  of  the  offense 
is  simply  fantastic.  This  kind  of  pseudo-scientific  crim- 
inology is  bad  enough  in  itself  and  intolerable  because  it 
tends  to  bring  disrepute  on  the  really  pane  attempts  which 
are  being  made  to  deal  with  the  problems  of  crime  and 
degeneracy. 

Lynch  Law. 

THE  readiness  with  which  the  minds  of  apparently  law 
abiding  men  turn  to  the  impatient  remedy  of  lynch 
law  is  well  illustrated  by  a  recent  declaration  of  a  clergy- 
man who  has  won  some  notoriety  by  his  tirades  against 
the  vice  supposed  to  exist  in  New  York  city.  Dealing 
with  the  supposed  iniquities  of  some  theaters  and  the 
like  he  is  reported  to  have  said  that  the  proper  remedy 
was  to  tar  and  feather  the  proprietors  of  these  supposedly 
vicious  institutions.  The  trouble  with  this  sort  of  rem- 
edy is  that  it  is  hard  to  tell  where  it  is  going  to  stop. 
There  are  many  men  in  N'ew  York  city  who  sincerely 
regard  the  church  as  a  social  evil.  Suppose  they  started 
out  with  a  few  barrels  of  tar  and  a  couple  of  pillows  in 
search  of  preachers.  The  man  who  has  a  strike  at  his 
plant  would  advocate  tar  and  feathers  for  the  strikers, 
who  would  reciprocate  heartily.  Between  Gov.  Edwards 
and  W.  H.  Anderson  it  would  be  a  question  whose  party 
could  buy  the  most  tar.  But,  seriously,  the  reverend 
whose  views  furnish  the  text  of  the  moment  exemplifies 
in  himself  the  greatest  reason  why  reform  is  not  success- 
ful— ^the  tendency  of  men,  discerning  a  real  evil,  to  bring 
impatience,  intolerance  and  violence  to  its  cure  rather 
than  understanding  of  causes  or  considered  plans  for  con- 
structive reform.  The  lynching  of  a  prisoner  may  be 
caused  by  honest  indignation  at  the  delays  and  techni- 
calities of  the  criminal  law,  but  it  helps  not  at  all  to  re- 
form the  system  or  make  its  administration  more  effi- 
jdeni  in  the  future.     Zeal,  enthusiasm,  righteous  indig- 


nation are  valuable  social  forces,  but  they  are  blind  forces 
doing  as  much  harm  as  good  without  intelligent  discre- 
tion. The  problems  of  a  hamlet  or  of  a  nation  can  be 
solved  only  by  men  who  are  willing  to  give  them  patient 
study,  inspired  by  no  self  seeking  but  by  sincere  love  of 
their  fellow  men.  Understanding,  service  and  sacrifice, 
not  violent  laws  or  lawless  violence,  are  the  means  whereby 
genuine  progress  is  brought  about.  The  man  who  seeks 
a  short  cut,  be  he  clergyman  or  Bolshevist,  no  matter 
how  lofty  his  purpose,  not  only  accomplishes  nothing,  but 
impedes  the  forces  which  actually  work  for  progress. 


REFERENDUM    ON    AMENDMENTS   TOIFEDERAL 
CONSTITUTION.    . 

It  is  settled  by  the  decision  of  the  federal  Supreme 
Court  that,  with  respect  to  the  ratification  of  the  Eigh- 
teenth Amendment,  the  action  of  a  state  legislature  is 
final  and  not  subject  to  a  referendum  in  a  state  whose 
constitution  provides  for  a  review  in  that  manner  of  leg- 
islative acts.  So  far  as  this  amendment  is  concerned  the 
question  is  res  judicata.  It  is  therefore  possible  now  to 
present  the  inquiry  whether  the  rule  thus  announced  is 
founded  on  reason  and  worthy  to  be  continued  as  a  part 
of  our  governmental  system,  and  to  secure  for  the  in- 
quiry a  consideration  unbiased  by  the  merits  or  demerits 
of  the  question  in  connection  with  which  it  first  arose. 
Few  men — and  few  courts — can  rise  to  the  height  indi- 
cated by  Mr.  Justice  Wanamaker  who  began  an  opinion 
on  the  questioil  now  under  discussion  (Hawke  v.  Smith, 
[Ohio]  126  N.  E.  400),  in  these  words:  "The  question 
in  this  case  is  not.  Should  our  state  or  nation  be  *wet^ 
or  'dry'?  The  question  is  not,  Are  you  for  or  against 
the  referendum  in  the  making  of  state  or  national  con- 
stitutions? The  question  is  not,  Are  you  for  or  against 
any  particular  amendment  to  the  national  Constitution, 
proposed  or  prospective?  The  question  is.  Can  the  ref- 
erendum be  used  by  the  people  of  Ohio  on  any  proposed 
amendment  to  the  national  Constitution  when  proposed 
by  Congress  and  submitted  to  the  states  for  ratification 
by  *the  Legislatures'  thereof?  Is  such  a  use  of  the  Ohio 
referendum  permitted,  not  by  the  constitution  of  Ohio 
merely,  for  this  is  conceded,  but  by  the  Constitution  of 
the  nation,  particularly  article  V?  A  judge  who  would 
permit  his  personal  preference  on  the  merits  of  any  pai^ 
ticular  amendment  to  influence  his  judgment  in  delibera- 
tion upon  and  decision  of  such  a  question,  by  so  much 
as  a  pennyweight,  not  only  disqualifies  himself  as  a  judge, 
but  brings  dishonor  upon  the  judiciary." 

In  addition  to  the  decision  of  the  federal  Supreme 
Court  it  may  be  said  at  the  outset  that  the  right  to  a 
referendum  has  been  denied  in  the  greater  number  of  de- 
cisions on  the  point,  similar  rulings  having  been  made 
in  Re  Opinion  of  Justices,  (Me.)  107  AtL  673;  Her- 
bring  v.  Brown,  92  Ore.  176,  180  Pac.  328 ;  Ex  parte  Dil- 
lon, 262  Fed.  563 ;  Barlotti  v.  Lyons,  (Cal.)  189  Pac.  282 
and  Prior  v.  Noland,  (Colo.)  188  Pac.  729.  The  oppo- 
site view  was  taken  in  State  v.  Howell,  (Wash.)  181  Pac. 
920  and  Hawke  v.  Smith,  (Ohio)  126  N.  E.  400.  Closely 
analogous  on  the  same  side,  but  involving  a  different  con- 
stitutional provision,  is  State  v.  Policy,  26  S.  D.  5,  127  N. 
W.  848. 
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The  provision  of  the  United  States  Constitution  (ar- 
ticle V,  11  Fed.  St.  Ann.   [2d  ed.]  p.  309)  is  in  brief 
that  amendments  shall  be  valid  "when  ratified  by  the  Leg- 
islatures of  three-fourths  of  the  several  States."    In  those 
States  which  have  made  the  referendum  a  part  of  their 
I^slative  system  the  question  is  therefore  whether  the 
term  "legislatures"  in  article  V  means  legislatures  as  they 
were  known  at  the  time  that  article  was  adopted  or  means 
the  body  to  which  at  any  time  the  legislative  power  is 
given.     The  former  view  was  expressed  in  Be  Opinion 
of  Justices,  (Me.)  107  Atl.  673,  as  follows:    "The  State 
Legislature  in  ratifying  the  amendment,  as  Congress  in 
proposing  it,  is  not,  strictly  speaking,  acting  in  the  dis- 
charge of  legislative  duties  and  functions  as  a  law-mak- 
ing body,  but  is  acting  in  behalf  of  and  as  representative 
of  the  people  as  a  ratifying  body,  under  the  power  ex- 
pressly conferred  upon  ^  it  by   article  V.     The  people, 
through  their  Constitution,  might  have  clothed  the  Sen- 
ate alone,  or  the  House  alone,  or  the  Governor's  Council, 
or  the  Governor,  with  the  power  of  ratification,  or  might 
have  reserved  that  p»wer  to  themselves  to  be  exercised  by 
popular  vote.    But  they  did  not.    They  retained  no  power 
of  ratification  in  themselves,  but  conferred  it  completely 
upon  the  two  houses  of  the  Legislature,  that  is,  the  Leg- 
islative Assembly."    The  argument  was  somewhat  ampli- 
fied in  Barlotti  v.  Lyons,  (Cal).  189  Pac.  282,  where  the 
court  said:     "The  initiative  and  referendum  provisions 
constitute  simply  a  reservation  of  power  in  the  people  to 
propose  and  enact  laws  independent  of  'the  Legislature' 
and  to  adopt  or  reject  any  act  of  Hhe  Legislature.'     This 
has  always  been  the  meaning  ordinarily  attributed  to  the 
term  in  this  country,  and  it  is  diflScult  indeed  to  conceive 
that  the  makers  of  the  Constitution  of  the  United  States, 
in  providing    for    ratification    'by    the   Legislatures    of 
three-fourths  of  the  several  states  or  by  conventions  in 
three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  Congress,'  intended  by 
the  words  'the  Legislatures'  anything  other  than  the  rep- 
resentative lawmaking  bodies  of  the  several  states.     At 
the  time  of  the  adoption  of  the  Federal  Constitution,  as 
is  shown  by  the  brief  of  learned  counsel  for  petitioner, 
every  state  had  such  a  body,  existing  under  one  name  or 
another,  and,  of  course,  it  was  to  be  assumed  that,  in  ac- 
cordance with  our  guaranteed  republican  form  of  gov- 
ernment, each  state  would  always  have  such  a  body.   Just 
what  this  body  should  be,  what  called,  how  constituted, 
whether  bicameral  in  form  or  not,  was  a  matter  for  each 
state  to  determine,  but  the  essential  characteristic  of  the 
thing  was  that  it  was  a  representative  official  body  in- 
vested with  the  functions  of  lawmaking,  the  legislative 
official  body  of  the  state."    So  the  federal  Supreme  Court 
said: 

The  argument  to  support  the  power  of  the  State  to  require 
the  approval  by  the  people  of  the  State  of  the  ratification  of 
amendments  to  the  Federal  Constitution  through  the  medium  of 
^  a  referendum  rests  upon  the  proposition  that  the  Federal  Con- 
stitution requires  ratification  by  the  legislative  action  of  the 
States  through  the  medium  provided  at  the  time  of  the  proposed 
approval  of  an  amendment.  This  argument  is  fallacious  in  this 
—ratification  by  the  State  of  a  constitutional  amendment  is  not 
an  act  of  legislation  within  the  proper  sense  of  the  word.  It  is 
but  the  expression  of  the  assent  of  the  State  to  a  proposed 
amendment. 

It  is  true  that  the  power  to  legislate  in  the  enactment  of  the 
law  of  a  State  is  derived  from  the  people  of  the  State,  but  the 
power  to  ratify  a  proposed  amendment  to  the  Federal  Constitu- 
tion has  its  source  in  the  Federal  Constitution.     The  act  of 


ratification  by  the  State  derives  its  authority  from  the  Fed- 
eral Constitution  to  which  the  State  and  its  people  liave  alike 
assented. 

The  contrary  view  was  urged  by  the  Washington  court 
in  State  v.  Howell,  (Wash.)  181  Pac.  920,  as  follows: 
"It  was  doubtless  intended  that  'Legislatures'  should  mean 
one  thing — that  is,  the  legislative  authority  of  the  state — 
and  'conventions'  another  thing — an  extraordinary  rep- 
resentative body,  convened  by  and  in  the  state,  for  the 
sole  purpose  of  passing  upon  the  proposed  amendment  to 
the  Federal  Constitution.  If  it  had  no  other  intention 
in  adopting  the  term  'Legislatures'  in  specifying  one  of 
the  instrumentalities  for  passing  upon  the  proposed 
amendment  than  to  express  the  idea  of  legislative  power, 
of  whatever  that  power  consists,  then  it  must  be  deemed 
to  mean  all  the  branches  or  component  parts  of  that 
power,  which  have  included  the  qualified*  voters  also,  if 
they  so  desire.  Inasmuch  as  the  Constitution  was  formu- 
lated not  for  a  day  or  a  year,  but  for  all  time  except  as 
amended,  we  may  consider  that  it  contemplated  the  same 
Tdnds  of  state  l^islative  bodies  then  in  existence  and 
known  to  the  framers,  or  any  other  kinds  of  legislative 
bodies  that  should  come  into  existence  in  the  future.  One 
of  the  important  ideas  governing  the  framers  of  the  na- 
tional Constitution  was  that  amendments  to  that  instru- 
ment should  be  ratified  by  the  States  as  units,  recognizing 
and  preserving  the  integrity  and  sovereignty  of  the  States 
as  parties  to  the  compact  creating  and  continuing  that 
Constitution.  Doubtless  there  was  no  other  idea  prevail- 
ing in  providing  for  adoption  of  amendments  by  the  'Leg- 
islatures' or  'conventions'  of  three-fourths  of  the  States 
than  that.  Certainly  it  was  and  is  of  no  concern  to  the 
others  what  sort  of  Legislature  any  particular  State  has, 
so  long  as  it  conforms  to  the  scheme  of  a  republican  form 
of  government." 

Thus  stands  the  case  on  the  arguments  judicially  ad- 
duced. The  proposition  that  the  Constitution  is^to  be  con- 
strued in  the  sense  Jh  which  its  words  were  imderstood 
by  its  makers  has  of  course  been  several  times  declared 
and  never  expressly  repudiated  by  the  federal  Supreme 
Court,  but  more  often  it  has  been  ignored.  The  last  im- 
portant instance  when  it  was  emphasized  was  by  Mr.  Jus- 
tice Taney  in  the  Dred  Scott  case  where  he  justified  his 
decision  by  the  fact  that  at  the  time  the  Constitution  was 
adopted  a  negro  had  no  rights  which  a  white  man  was 
bound  to  respect.  Had  that  rule  of  construction  been 
applied  rigidly  the  effect  would  have  been  to  make  the 
Constitution,  which  in  the  words  of  Story  (Martin  v.  Hun- 
ter, 1  Wheat.  326,  4  U.  S.  [L.  ed.]  103)  "was  to  endure 
through  a  long  lapse  of  ages  the  events  of  which  were 
locked  up  in  the  inscrutable  purpose  of  Providence,"  a 
fetter  on  future  progress.  For  example,  under  the  power 
of  Congress  "to  establish  post  oflBces  and  post  roads"  aero- 
plane mail  delivery  between  New  York  and  Chicago  has 
been  established.  It  is  needless  to  review  cases  to  show 
that  the  meaning  of  constitutional  phrases  is  not  inflexi- 
bly limited  to  the  understanding  of  the  makers  of  the  Con- 
stitution, since  the  federal  Supreme  Court  explicitly  and 
unanimously  decided  in  Davis  v.  Hildebrant,  241  TJ.  S. 
665,  36  S.  Ct.  708,  60  TJ.  S.  (L.  ed.)  1172,  that  the 
word  "Legislature"  as  used  in  article  I,  section  4  of  the 
Federal  Constitution  relating  to  the  apportionment  of 
election  districts  meant  the  legislative  power  as  modified 
by  a  provision  in  a  State  constitution  for  a  referendum. 
Moreover,  as  was  said  by  Justice  Wanamaker  in  HawJee 
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V.  Smith,  (Ohio)  126  K  E.  400,  "When  the  national 
Constitution  was  adopted  at  least  three  of  the  several 
States  had  what  was  known  as  an  'executive  council/ 
Though  this  was  rather  an  administrative  or  executive 
name,  in  function  the  body  was  legislative;  that  is,  it 
was  the  lawmaking  power  of  the  State.  The  constitution 
of  Ohio  nowhere  uses  the  word  legislature,'  and  if  the 
strict  letter  of  the  law  be  applied,  Ohio  hag  no  Legisla- 
ture in  the  strict  and  technical  sense.  Its  Legislature 
is  a  'General  Assembly'  plus  the  referendum  in  the  hands 
of  the  people." 

Starting  then  from  the  premise  that  there  is.  no  fixed 
rule  determining  the  construction  of  the  term  '^legisla- 
ture"  in  article  V  but  merely  the  opinion  of  a  court  as  to 
what  it  may  mean  in  a  particular  instance,  will  the  con- 
struction now  given  to  it  stand  the  test  of  time?  The 
tendency  of  the  age  is  toward  increased  participation  by 
the  peot)le  in  the  business  of  government.  Keferendum 
provisions  will  increase  in  number  and  in  scope.  The  ex- 
tent to  which  they  shall  go  rests  in  the  discretion  of  the 
people  of  the  several  States.  Pacific  States  Telephone/ 
etc.,  Co.  V.  Oregon,  223  U.  S.  118,  32  S.  Ot.  224,  56  U. 
S.  (L.  ed).  377.  Suppose,  then,  that  a  State  should 
abolish  the  l^islative  assembly  altogether,  substituting  an 
executive  commission  wi\h  initiative  and  referendum. 
Such  a  course  is  not  illegal  or  even  improbable.  In  what 
way  could  that  State  manifest  its  assent  to  or  dissent  from 
a  proposed  amendment  V  Suppose  thirteen  States  adopted 
such  a  form  of  govenmient.  How  could  any  amendment 
be  ratified  by  Hhe  legislatures'  of  three-fourths  of  the 
several  States  ?  Congress  could  of  course  provide  for  rati- 
fication by  convention,  but  one  of  the  constitutional  meth- 
ods of  ratification  would  be  abrogated. 

It  may  be,  as  was  said  by  the  California  court  in  Bar- 1 
lotti  V.  Lyons,  (Cal.)  189  Pac.  282,  that  the  judges  up- 
holding the  right  to  a  referendum  based  their  argument 
"more  upon  some  present  day  conceptions  of  what  the 
law  in  this  regard  ought  to  be  than  upon  the  intention  of 
the  framers  of  the  Constitution."  Granting  the  fact,  is 
it  not  well  that  arguments  and  decisions  should  be  so 
based?  Is  it  not  time  to  apply  to  the  entire  nation  the 
splendid  aphorism  of  Justice  Furman  who  declared  that 
Oklahoma  should  be  ruled  by  the  living  and  not  by  the 
dead? 

Approaching  the  question  from  another  angle,  the  Con- 
stitution is  the  supreme  law  of  the  land.  Like  every 
other  law  in  a  free  nation  it  derives  its  sanction  from  the 
consent  of  the  governed.  Is  it  not  illogical  to  the  last 
degree  that  when  the  people  have  declared  that  they  will 
not  entrust  their  representatives  with  the  power  to  make 
laws  for  a  State  except  subject  to  popular  review  those 
same  representatives  should  have  the  power  to  make,  ir- 
revocably and  beyond  all  review,  the  greater  law  which  sets 
all  inconsistent  State  laws  at  naught  ? 

That  legislators  actually  represent  the  people  in  passing 
on  constitutional  amendments  is  a  polite  fiction.  They 
are  rarely  elected  with  reference  to  that  issue  and  their 
action,  unlike  the  vote  on  a  statute,  cannot  be  undone  by 
electing  successors  more  responsive  to  the  popular  will. 
Starting  from  the  premise  that  the  people  are  entitled  to 
the  fullest  possible  participation  in  government,  that  a 
gross  injustice  is  done  if  they  are  deprived  of  any  part 
thereof,  construing  article  V  of  the  Constitution  with  the 
idea  of  avoiding  that  injustice  if  possible,  there  can  be  no 
doubt  that  any  court  would  reach  the  conclusion  that  a 


referendum  is  allowed.  There  is  nothing  impossible 
about  that  construction ;  no  fixed  rule  of  law  which  pro- 
hibits it,  as  witness  the  fact  that  courts  have  so  decided  the 
question.  The  fault  in  the  Supreme  Court  decision  is  not 
tiiat  it  was  not  honest,  not  that  it  was  not  learned,  but  that 
it  took  for  its  guiding  light  the  distrust  of  the  people  and 
the  desire  to  put  limits  and  checks  on  their  power  of  self- 
government  which  characterized  the  early  stages  of  our 
government. 

From  whatever  angle  the  decision  is  approached  it  is 
seen  to  be  at  war  with  the  progressive  spirit  of  the  age; 
it  is  a  dead  hand  reaching  out  of  a  less  enlightened  cen- 
tury to  fetter  a  living  and  growing  generation.  That  it 
was  honestly  and  conscientiously  rendered  cannot  be  de- 
nied. That  it  is  the  law  to-day  will  not  be  gainsaid.  But 
it  is  clearly  one  of  those  decisions,  like  that  in  the  Dred 
Scott  case  and  the  Lochner  case,  rendered  at  a  transition 
period  by  a  court  unable  to  see  'the  vision  by  which  the 
people  are  led.  Like  them  it  is  certain  eventually  to  fall, 
either,  as  in  one  instance,  by  the  hand  of  the  people,  or, 
as  in  the  other,  through  the  growth  ©f  the  court  into  bet- 
ter accord  with  the  spirit  and  understanding  of  the  times. 

W.  A.  S. 


DECISIONS  OF  EVENLY  DIVIDED  COURTS 

In  a  recejit  issue  of  the  London  Law  Times  there  ap- 
pears an  article?  upon  the  subject  of  decisions  by  courts 
evenly  divided  in  opinion.  Although  the  question  is  of  rel- 
atively small  importance  in  this  country,  due  to  the  fact 
that  the  federal  courts  and  the  appellate  courts  of  the 
various  states  are,  with  few  exceptions,  composed  of  an 
uneven  number  of  judges,  it  is  not  without  interest.  And 
this  is  so,  since  the  absence  or  sickness  of  a  judge,  or  his 
disqualification  from  sitting  in  a  particular  case,  may  ren- 
der an  evenly  divided  opinion  possible,  although  in  cer- 
tain jurisdictions  statutory  provision  is  madfe  for  the  ap- 
pointment of  a  special  judge  to  sit  in  the  place  of  one 
disqualified. 

According  to  the  Times  article  "two  plans  have  been 
adopted  in  the  English  courts  and  courts  governed  by  Eng- 
lish law  for  insuring  a  definite  decision  from  an  evenly 
divided  court.  One  plan  is  to  act  on  the  maxim  Semper 
proesumitur  pro  negante,  which  has  been  paraphrased  in 
the  saying — *To  doubt  is  to  affirm.'  In  cases  other  than 
appeals  the  maxim  would  become — *To  doubt  is  to  acquit* 
of  a  criminal  charge,  or  to  find  for  the  defendant  in  a  civil 
action.  This  is  in  fact  only  insisting  that  the  plaintiff 
shall  prove  his  case,  the  case  not  being  proved  when  the 
balance  of  testimony  and  argument  is  exactly  even.  The 
result  of  this  method  of  solution  is  that  the  plaintiff  or 
appellant  fails  in  his  claim  or  appeal,  with  the  necessary 
corollary  that  the  decision  of  the  court  is  given  in  favor  of 
his  adversary.''  This  method  is  followed  in  the  courts  of 
the  United  States  and  is  the  one  adopted  in  the  House  of 
Lords  and  the  Supreme  Court  of  Canada.  Concerning 
this  plan  the  article  says:  "AMien  the  Lords  of  Appeal 
are  equally  divided  the  appeal  is  dismissed.  This  hap- 
pened in  the  important  case  of  Reg.  v.  Millis,  ([1844]  10 
CI.  &  E.  [Eng.]  534),  and  there  have  been  many  similar 
cases  down  to  the  present  day,  one  of  the  latest  being 
Paquin  Limited  Y.  Beauclerh  ([1906]  A.  C.  [Eng.]  148; 
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94  L.  T.  N.  S.  350).  In  all  these  cases  the  judgments  of 
the  courts  below  were  affirmed,  though,  in  accordance 
with  a  practice  which  only  seems  to  have  grown  up  since 
1876,  without  costs  (see,  as  to  the  question  of  costs, 
Anderson  v.  Morice,  1  App.  Cas.  [Eng.]  713;  35  L.  T. 
566).  This  practice  of  the  House  of  Lords,  both  as  to 
affirming  the  judgment  below  and  as  to  dismissing  the  ap- 
peal without  costs,  where  the  appellate  tribunal  is  equally 
divided,  has  been  adopted  ^n  the  Supreme  Court  of  Can- 
ada. In  vol.  46  of  the  Canadian  Supreme  Court  Keports 
(for  the  year  1912)  will  be  found  (pp.  638-658)  no  less 
than  four  reports  of  cases  in  which  the  court  of  six  judges 
was  equally  divided  in  opinion,  and  the  judgment  below 
affirmed  in  consequence,  the  appeals  being  dismissed  with- 
out costs.  With  reference  to  these  Canadian  cases  it  is 
noteworthy  that  there  is  no  difference  as  regards  appeals 
coming  from  Quebec,  where  French  and  English  law  pre- 
vails." 

The  alternative  plan,  which  finds  no  place  in  American 
jurisprudence,  is  "either  for  the  junior  judge  to  with- 
draw his  judgment,  or  (what  amounts  to  the  same  thing) 
for  the  presiding  judge  to  have  a  casting  vote;  in  differ- 
ent phraseology  the  decision  of  the  court  follows  the 
opinion  of  the  presiding  judga  In  either  case,  under 
this  alternative  plan,  the  decision  of  th^  court  is  governed 
by  a.  mere  presumption — that  the  senior  or  presiding 
judge  is  more  likely,  and  the  junior  judge  less  likely,  to 
be  correct  in  their  respective  opinions.'^ 

Concerning  the  second  method,  the  author  further  says : 
"The  plan  of  arriving  at  a  decision  by  the  withdrawal  of 
the  junior  judge's  judgment  obtained  in  the  old  common 
law  courts  in  England  before  the  Judicature  Acts,  and 
the  question  whether  it  is  to  continue  in  force  now,  or 
whether  it  is  to  give  way  to  the  rule  of  Semper  proesumi- 
tur  pro  neganie,  has  been  raised  by  the  Divisional  Court 
of  the  Kin^s  Bench  Division  in  more  than  one  case.  In 
Ellis  V.  Bomyard  (104  L.  T.  N.  S.  [Eng.]  460)  a  County 
Court  appeal  came  before  Mr.  Justice  Phillimore  and 
Mr.  Justice  Horridge,  who  differed  in  opinion,  Mr.  Jus- 
tice Phillimore  being  in  favor  of  allowing  the  appeal. 
ITevertheless  the  latter  concluded  his  judgment  by  saying: 
'As  the  court  is  divided  this  appeal  must  be  dismiss^.' 
Had  the  judgment  of  the  junior  judge  (Mr.  Justice  Hor- 
ridge) been  withdrawn,  a  contrary  decision  would  have 
been  given  and  the  appeal  would  have  been  allowed.  Pre- 
cisely the  same  thing  happened  in  Metropolitam  Water 
Board  v.  Johnson  (  [1913]  3  K  B.  [Eng.]  900 ;  107  L.  T. 
IT.  S.  711),  where  Mr.  Justice  Channell  and  Mr.  Justice 
Avory  differed  in  opinion,  with  the  result  that  the  appeal 
was  dismissed,  instead  of  being  allowed  in  accordance 
with  the  opinion  of  the  senior  judge.  In  this  case,  how- 
ever, Mr.  Justice  Channell  expressly  referred  to  the  com- 
peting plans  for  insuring  a  decision.  He  said:  ^I  think 
it  is  the  proper  result,  wherever  there  is  an  appeal  to  two 
judges  who  differ,  that  the  judgment  appealed  from  should 
stand,  and  not  that  the  junior  judge  should  withdraw 
his  judgment.'  In  a  case  before  Mr.  Justice  Bray  and 
Mr.  Justice  Lush — Poulton  v.  Moore  ([1915]  1  K.  B. 
[Eng.]  400 ;  109  L.  T.  ]^.  S.  976)— the  view  above  quoted 
as  that  of  Mr.  Justice  Channell  did  not  meet  with  ap- 
proval. The  case  was  again  a  County  Court  appeal,  and, 
Mr.  Justice  Bray  being  in  favor  of  the  appeal  being  al- 
lowed, Mr.  Justice  Lush  (who  was  of  the  contrary  opin- 
ion) formally  withdrew  his  judgment  in  order  that  Mr. 
Justice  Brajr's  judgment  should  stand  as  the  decision  of 


the  court  allowing  the  appeal,  which — had  the  procedure 
followed  that  adopted  in  the  two  other  cases  above  cited 
— ^would  have  been  dismissed.  Mr.  Justice  Lush  stated 
that  he  withdrew  his  judgment  'in  accordance  with  the 
usual  practice.'  Subsequently  an  application  was  made  to 
the  court  that  the  withdrawal  of  the  judgment  of  Mr.  Jus- 
tice Lush  should  be  reconsidered,  and  the  two  cases  in 
the  Divisional  Court  above  referred  to  were  cited.  The 
learned  judges,  however,  remained  of  opinion  that  the 
withdrawal  of  the  junior  judge's  judgment  was  the  proper 
course  to  be  taken  under  the  circumstances,  and  that  the 
junior  judge  has  a  discretion  to  withdraw  his  judgment. 
Mr.  Justice  Lush  intimated  that,  apart  from  the  question 
of  established  practice,  he  thought  that  a  judgment  ap- 
pealed from  ought  to  stand  unless  a  majority  of  the  ap- 
pellate court  thought  it  wrong,  and  that  it  was  desirable 
that  some  uniform  practice  should  be  laid  down.  The  re- 
sult of  these  cases  in  the  Divisional  Court  is  that  at  pres- 
ent an  appellant  to  that  court  is  in  absolute  uncertainty 
as  to  what  will  follow  from  a  division  of  opinion  between 
the  two  judges." 

As  to  the  Court  of  Appeal,  it  is  said :  "The  difficulty 
of  an  evenly  divided  court  does  not  often  happen  in  the 
Court  of  Appeal  in  England,  as  appeals  are  ordinarily 
heard  by  three  judges,  and,  under  the  Judicature  Act 
1899,  appeals  heard  before  two  judges  who  differ  in  opin- 
ion may  be  reargued  before  a  court  of  three.  However, 
the  Court  of  Appeal  occasionally  sits  at  its  full  strength 
of  six,  and  there  seems  to  be  no  statutory  provision  deal- 
ing with  the  possibility  of  there  being  an  equal  division 
of  opinion  in  such  a  case." 

It  seems  that  the  Judicial  Committee  of  the  Privy 
Council  consists  of  four  members  on  the  hearing  of  ap- 
peals. Conamenting  on  this,  the  writer  says :  "The  prac- 
tice of  the  Judicial  Committee  being  to  deliver  one  judg- 
ment only,  the  individual  opinions  of  the  memberg  are 
not  disclosed,  and  it  is  not  Imown  how  an  equal  division 
of  opinion  would  be  dealt  with.  Appeals  heard  before  a 
board  of  four  have  sometimes  been  reargued.  There  is 
also  a  fair  presumption  that  the  rule  of  the  House  of  Lords 
dismissing  the  appeal  might  on  occasion  be  adopted.  So 
long  as  the  present  practice  prevails,  according  to  which 
individual  judgments  are  not  delivered,  it  i^  useless  to 
speculate  further  upon  this  point." 

In  the  Court  of  Criminal  Appeal  the  difficulty  has 
been  guarded  against  by  a  statutory  provision  insuring  an 
uneven  number  of  judges  and  a  majority  opinion. 

In  conunenting  on  the  method  used  in  Australia,  the 
article  says :  "It  is  believed  that  in  oversea  courts  the  old 
common  law  practice  of  withdrawing  the  junior  judge's 
judgment  has  frequently  been  acted  on.  In  one  Aus- 
tralian case,  at  any  rate,  this  practice  seems  not  to  have 
been  adopted.  In  Krefft  v.  Hill  ([1875]  13  S.  S.  C.  [N. 
S.  W.]  280,  303)  an  application  for  a  new  trial  was  heard 
by  two  judges  of  the  Supreme  Court  of  New  South  Wales, 
wheli  the  senior  judge  was  of  opinion  that  there  should 
be  no  new  trial  and  the  junior  judge  thought  there  should 
be  a  new  trial.  No  order  was  made  and  the  verdict  stood. 
Apparently  the  maxim  Semper  proesumiiur  pro  negante 
was  acted  on,  and  upon  a  subsequent  application  the  court 
of  three  judges  refused  to  reopen  the  matter.  But  in 
more  than  one  oversea  jurisdiction  express  legislation  has 
made  provision  for  the  difficulty  of  equal  division  of  judi- 
cial opinion,  though  not  on  the  lines  of  the  English  Crim- 
inal Appeal  Act  1907.     It  will  be  sufficient  to  mention 
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two  of  the  Australian  States.  Both  in  Victoria  and 
Queensland  before  federation  enactments  were  passed  on 
this  point.  The  Queensland  enactment  is  contained  in 
sect  7  of  the  Supreme  Court  Amendment  Act  1892  (55 
Vict.  No.  37),  and  the  Victorian  in  the  Supreme  Court 
Act  1915  (No.  2733),  s.  34.  These  differ  somewhat,  the 
Queensland  enactment  being  more  elaborate,  and  the  lat- 
ter has  formed  a  model  for  a  similar  enactment  in  the 
Judiciary  Act  1903  (No.  6,  dealing  with  the  procedure  of 
the  High  Court  of  Australia)  of  the  Commonwealth  of 
Australia,  which  is  worth  quoting  rather  fully.  Sect.  23 
of  this  Act  is :  'When  the  justices  sitting  as  a  full  court 
are  divided  in  opinion  .  .  .  the  question  shall  be  decided 
according  to  the  decision  of  the  majority;  .  .  .  but  if  the 
court  is  equally  divided  in  opinion,  the  opinion  of  the 
Chief  Justice  or  .  .  .  senior  justice  present  shall  prevail, 
except  in  the  case  of  an  appeal  from  a  decision  of  a  jus- 
tice of  the  High  Court,  or  a  judge  of  the  Supreme  Court 
of  a  State  exercising  federal  jurisdiction,  in  which  case 
the  decision  appealed  from  shall  be  affirmed:  provided 
that  in  the  last-mentioned  case  if  the  justice  or  judge 
whose  decision  is  appealed  from  reports  to  the  court  that 
he  desires  that  the  matter  shall  be  determined  without 
reference  to  the  fact  that  he  has  pronounced  or  given  the 
decision,  the  opinion  of  the  Chief  Justice  or  senior  justice 
present  shall  prevail.' " 

And  finally  in  drawing  a  comparison  between  the  two 
methods,  the  author  says:  "Of  the  two  plans  above  re- 
ferred to,  the  plan  of  affirming  the  decision  below  where 
the  appellate  court  is  evenly  divided  seems  more  satisfac- 
tory than  that  of  giving  the  presiding  judge  a  casting 
vote  (or  withdrawing  the  junior  judge's  judgment.)" 

In  the  United  States,  because  of  the  uneven  number 
of  justices  composing  our  appellate  courts,  an  equally 
divided  court  is  of  infrequent  occurrence.  However,  the 
rights  of  the  public  as  well  as  those  of  litigants  are  in- 
volved and  it  would  seem  to  be  desirable  that  the  judg- 
me^Dts  of  lower  courts  should  receive  final  adjudication 
upon  sound  legal  principles  and.  not  depend  upon  an  ar- 
bitrary rule,  confessedly  adopted  for  expediency  and  the 
desirability  of  putting  an  end  to  litigation. 

The  rule  affirming  the  judgment  of  the  court  below 
upon  an  equal  division  of  the  appellate  court  is  recognized 
with  practical  unanimity  in  this  country.  "In  the  Eng- 
lish courts  of  common  law,  it  was  the  early  practice  that 
when  the  judges  were  equally  divided  in  opinion  upon  an 
essential  question  of  law,  no  judgment  should  be  given. 
Proctor's  Case,  12  Coke  [Eng.]  118.  But  it  has  not 
been  so  in  this  commonwealth.  If  a  cause  is  tried  . . .  before 
a  single  judge,  and  his  ruling  upon  an  essential  point  is 
excepted  to,  and  the  judges  are  equally  divided  in  respect 
to  it  after  argument,  judgment  is  commonly  rendered  in 
conformity  with  his  ruling.  If  he  reserves  questions  of 
law  for  the  consideration  of  the  full  court,  and  the  judges 
are  equally  divided  on  a  point  which  involves  the  plain- 
tiff's right  to  recover,  judgment  is  commonly  rendered  for 
the  defendant.  If  a  cause  is  brought  up  from  a  lower 
court  on  a  question  of  law  by  exception  or  appeal,  and 
the  judges  are  equally  divided,  the  judgment  of  the 
lower  court  is  commonly  affirmed.  In  such  cases  the  de- 
cision of  the  court  relates  to  the  questions  of  law  which 
are  raised,  and  not  to  the  rendition  of  a  final  judgment. 
There  is  an  agreement  that  it  is  expedient  to  render  the 
judgment,  and  thus  finish  the  litigation.  It  is  expedient 
in  respect  to  the  interest  of  the  public,  and  it  is  often 


highly  so  in  respect  to  the  interests  of  the  parties.  There 
is  also  a  strong  presumption  that  a  point  decided  by  a 
single  judge  has  been  decided  rightly,  and  it  is  reasonable 
in  such  cases  that  this  presumption  should  stand." 
Durant  v.  Essex  Co.,  8  Allen  (Mass.)  103,  85  Am.  Dec 
687. 

In  certain  jurisdictions  the  practice  in  accordance  with 
the  rule  is  regulated  by  statutory  or  constitutional  provi- 
sion, but  the  rule  is  of  equal  force  without  the  sanction  of 
the  legislatura 

In  but  one  case,  so  far  as  can  be  ascertained,  has  the 
rule  been  questioned.  Thus  in  Elizdbethtown  v.  Spring- 
field Tp.  3  N.  J.  L.  70,  Kirkpatrick,  C.  J.,  said:  "What 
the  l^al  effect  of  an  equal  division  on  the  bench  is,  has 
frequently  become  a  question.  And  the  not  attending 
strictly  to  the  subject  matter  under  consideration,  in  the 
various  cases  wherein  such  division  has  been  recorded,  has 
created  some  perplexity.  On  a  motion  to  set  aside  a 
judgment  or  discharge  a  rule,  if  there  be  an  equal  divi- 
sion of  the  court,  the  judgment  or  rule  remains  in  full 
force;  and  hence  it  has  been  argued  that  the  same  thing 
would  take  place  on  an  appeal  or  writ  of  error.  But  this 
is  not  so.  For  in  the  first  case,  the  judgment  or  rule 
being  once  entered,  it  must  have  its  full  force,  unless  set 
aside  or  discharged  by  a  judgment  of  the  court,  which 
upon  an  equal  division  never  can  be  rendered.  But  in 
cases  of  appeal  or  error  it  is  otherwise.  There  the  effect 
of  the  judgment  below  is  wholly  superseded  by  the  writ 
itself.  Nothing  can  be  done  until  there  is  a  new  judg- 
ment, either  upon  the  merits  in  appeal,  or  of  affirmance 
or  reversal  in  error,  as  the  case  may  be.  The  judgment 
can  neither  affirm  nor  reverse  itself.  The  court  must  pass 
upon  it.  And  to  this  effect  is  the  decision  in  Thornby  v. 
Fleetwood,  1  Stra.  (Eng.)  318,  in  the  case  of  the  Duke 
of  Hamilton  and  Brandon.  There,  indeed,  there  was  an 
affirmance  by  the  request  of  the  party  against  whom  it 
was,  in  order  that  the  matter  might  be  carried  up  to  a 
higher  tribunal.  And  the  court  ordered  a  special  note  to 
be  made  to  that  effect.  I  am  satisfied,  therefore,  that  this 
judgment  of  affirmance  is  unlawfully  entered,  and  must 
be  quashed."  This  contention,  however,  has  met  with  no 
general  support,  although  in  an  early  California  case 
{Luco  V.  De  Toro,  88  Cal.  26,  25  Pac.  983,  11  L.  K.  A. 
543)  it  was  held  that  "a  motion  to  affirm  a  judgment  be- 
cause of  an  equal  division  of  opinion  among  the  judges 
qualified  will  be  denied  where  it  appears  that  before  fiie 
time  for  the  next  term  of  court,  when  ^he  cause  can  be 
heard,  several  of  the  dissenting  judges  will  be  succeeded 
by  others,  who  may  assist  in  deciding  the  case  on  its 
merits." 

That  the  rule  is  not  entirely  satisfactory  may  also  be 
gathered  from  the  fact  that  on  vacating  a  judgment  of 
reversal  which  is  void  because  the  qualified  judges  of  the 
court  were  equally  divided,  the  court  instead  of  entering 
judgment  may  order  a  reargument  if  it  sees  fit  to  do  so. 

The  rule  may  be  defended  on  the  ground  that  it  is 
frankly  one  of  expediency — that  it  is  necessary  to  end  the 
litigation  between  the  parties  to  a  particular  suit.  "It  is 
admitted  that  a  mere  failure  to  agree  cannot  have  the  ef- 
fect, ipso  facto,  of  an  affirmance,  for  the  Constitution  re- 
quires the  concurrence  of  four  justices  to  pronounce  judg- 
ment ;  but  it  is  claimed  that  it  then  becomes  the  duty  of 
the  justices  .who  voted  for  a  reversal  to  unite  with  Aeir 
associates  in  affirming  the  judgment.  The  reason  given 
for  this  contention  is  an  argument  ab  inconvenienti.    It  is 
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said  that  if  this  rule  is  not  followed  the  case  might  be 
continued  for  four  years,  until  a  change  in  the  member- 
ship in  the  court  occurs ;  'and  then,  again,  the  same  con- 
dition of  things  might  still  continue,  and  this  would  re- 
quire a  further  continuance;  and  thus  it  might  happen 
that  the  case  would  never^be  decided.'  Many  English 
and  American  authorities  are  cited  in  support  of  the  mo- 
tion, and  no  cases  to  the  contrary  have  been  found  by  re- 
spondent; but  the  decisions  must  be  read  in  the  light  of 
tRe  circumstances  under  which  they  were  rendered.  Some 
of  the  cases  referred  to  went  off  on  the  authority  of  stat- 
utes providing  that  in  cases  of  equal  division  among  the 
judges  the  judgment  should  be  affirmed,  others  upon  a 
rule  following  the  practice  of  the  English  courts  and  the 
others  upon  the  ground  of  expediency.  ...  In  juris- 
dictions presided  over  by  judges  holding  for  life,  or  for 
terms  so  great  as  to  make  the  probability  of  a  change  in 
the  membership  of  the  court  remote,  the  judgment  of 
affirmance  follows  a  division  ex  necessitate  rei.  In  such 
a  case  the  decree  does  not  import  a  division  as  to  the  na- 
ture of  the  judgnient,  but  as  to  the  questions  of  law  and 
fact  involved  in  it.  While  the  decree  is  a  bar  to  any  sub- 
sequent action  for  the  same  cause,  no  matters  of  law  are 
decided,  and  it  therefore  possesses  no  dignity  as  a  judicial 
precedent,  but  carries  upon  its  face  a  badge  which  pre- 
cludes any  application  of  it  in  future  under  the  doctrine 
of  stare  decisis.  The  judges  simply  agree  that  it  is  ex- 
pedient to  finish  the  litigation.  It  is  a  public  expediency, 
and  is  often  expedient  also  with  respect  to  the  interests 
of  the  parties.  Supported  by  these  considerations,  and 
the  presumption  of  correctness  which  always  attaches  to 
the  judgment  of  the  court  below,  it  is  proper  and  right 
that  the  judges  who  were  in  favor  of  a  reversal  should 
waive  any  insistence  of  opinion,  and  unite  with  their  as- 
sociates in  an  affirmance  of  the  judgment.  This  they  do 
without  in  any  way  relinquishing  their  convictions  upon 
the  questions  of  law  or  fact  involved  in  the  case.  But 
here  there  are  no  such  considerations  as  induced  the  de* 
cisions  in  the  cases  referred  to."  Luco  v.  De  Toro,  88 
Cal.  27,  25  Pac.  983,  11  L.  K.  A.  543. 

But  expediency,  which  is  only  a  euphonious  word  to 
describe  the  inability  of  the  courts  to  cope  with  the  situa- 
tion, should  be  the  last  consideration  of  a  judicial  tribunal, 
and  it  may  be  assumed  that  the  defeated  layman  will  find 
much  to  complain  of  in  a  rule  which  practically  saysf  "We 
cannot  decide  your  rights,  nor  remedy  your  wrongs.  The 
law  is  impotent  to  help  you  and  we  leave  you  and  your 
opponent  to  yourselves." 

Disregarding,  however,  the  complaint  of  the  parties  who 
may  feel,  and  doubtless  truly  at  times,  that  but  for  the 
absence  of  a  sick  or  disqualified  judge  the  scales  of  justice 
might  have  tipped  the  other  way,  another  objection  may 
with  profit  be  examined.  Judicial  decisions  are  valuable  in 
that  they  definitely  settle  disputed  questions  of  law,  form- 
ing a  succession  of  precedents  which  guide  men  in  the 
conduct  of  affairs.  The  ideal  condition  of  law  would  be 
decisions  of  unanimous  courts.  But  since  that  cannot  be 
then  the  authorities  are  important  in  the  proportion  that 
unanimity  is  approached.  The  weakest  is  when  the  judges 
are  unable  to  agree  among  themselves,  disclosing  the 
frailty  even  of  the  judicial  mind.  For  a  decision  of  a 
divided  court  is  no  decision  at  all.  True,  a  judgment  is 
entered,  but  its  force  and  effect  are  of  no  interest  to 
others  than  the  particular  plaintiff-  and  defendant.  It 
binds  them.     As  to  them  the  same  questions  cannot  be 


litigated  again.  "The  record  has  all  the  elements  of  a 
final  decree.  It  purports  to  order,  adjudge,  and  decree 
that  the  decree  of  the  Circuit  Court  be  affirmed  with 
costs.  In  its  substance  it  would  not  have  been  different 
if  the  judges  had  agreed  in  every  point  unanimously.  We 
do  not  understand  the  statement  that  it  was  rendered  by 
a  divided  court  to  mean  that  they  were  divided  as  to  the 
question  whether  it  should  be  rendered,  but  merely  as  to 
the  questions  of  law  which  had  been  involved  in  it.'^ 
Vuranb  v.  Essex  Co.,  8  Allen  (Mass.)  103,  85  Am.  Dec. 
685.  But  as  to  the  rest  of  the  world  there  is  no  let  oar 
hindrance.  The  same  questions  upon  the  same  facts  may 
be  raised  by  others  and  a  different  result  obtained  be- 
cause, perchance,  a  judge  has  recovered  from  his  indisposi- 
tion, or  the  disqualification  does  not  apply.  In  Rider  v. 
SnoWy  20  Can.  Sup.  Ct.  12,  it  appeared  that  the  precise 
question  under  consideration  had  previously  been  before 
the  same  court  and  that  the  judges  thereof  had  been 
equally  divided  in  opinion  on  the  question  involved.  The 
court  held  that  it  was  not  bound  by  the  former  decision 
and  that  the  doctrine  of  stare  decisis  did  not  apply.  In 
\Yesthus  V.  Union  Trust  Co.,  168  Fed.  617,  94  C.  C.  A. 
95,  the  court  said:  "The  weight  of  opinion  in  this  coun- 
try is  that  a  judgment  of  affirmance  by  a  divided  appel- 
late court  conclusively  settles  the  rights  of  the  parties  in 
the  particular  litigation,  but  does  not  establish  a  precedent 
in  the  court  which  renders  it,  and  does  not  control  inferior 
tribunals  in  other  cases."  In  State  v.  McClung,  47  Fla. 
224,  37  So.  51,  it  was  said:  "An  equal  division  of  opin- 
ion cannot  have  the  effect  ipso  facto  of  an  affirmance,  for 
the  constitution  makes  the  concurrence  of  a  majority  nec- 
essary to  a  decision,  but  where  the  division  is  permanent 
and  there  is  no  probability  of  an  immediate  change  in 
the  personnel  of  the  court  it  becomes  the  duty  of  those  in 
favor  of  reversal  to  unite  with  their  associates  in  affirm- 
ing the  judgment,  otherwise  the  case  might  be  continued 
indefinitely,  and  the  delay  amount  to  a  denial  of  justice. 
In  such  a  case  the  rule  with  respect  to  the  force  and  effect 
of  the  judgment  of  affirmance  is  the  same  as  that  which 
prevailed  at  common  law  where  the  judgment  was  affirmed 
because  of  an  equal  division  of  opinion.  Thus  it  does 
not  import  a  division  as  to  the  nature  of  the  judgment, 
but  as  to  the  question  of  law  and  fact  involved  in  it 
While  the  judgment  is  a  bar  to  any  subsequent  action  for 
the  same  cause,  .  .  .  yet,  as  no  matters  of  law  are  de- 
cided so  far  as  the  question  upon  which  the  court  is 
equally  divided  is  concerned,  the  judgment  possesses  no 
dignity  as  a  judicial  precedent.  It  carries  upon  its  face 
a  badge  which  precludes  any  application  of  it  in  future 
under  the  doctrine  of  staxe  decisis."  In  Dubuque  v.  Illi- 
nois Cent.  B.  Co.,  39  la.  56,  the  court  said :  "It  has  always 
been  held  that  a  decision  of  a  court  concurred  in  by  less 
than  a  majority  of  the  judges  has  not  the  force  of  a  prece- 
dent. When  there  is  an  equal  division  of  opinion  in  this 
court,  the  decision  of  the  court  below  stands  affirmed. 
There  must  be  a  concurrence  of  a  majority  of  the  judges 
upon  the  principles,  rules  of  law,  announced  in  the  case 
before  they  can  be  considered  settled  by  a  decision.  If  the 
court  be  equally  divided  or  less  than  a  majority  concur  in 
a  rule,  no  one  will  claim  that  it  has  the  force  of  the  author- 
itv  of  the  court."  In  Kolb  v.  Siuann,  68  Md.  516,  13 
Atl.  379,  it  was  said:  "A  judgment  rendered  by  an 
equally  divided  court  has  not  the  same  authority  in  anal- 
ogous cases  that  one  would  have  rendered  by  a  majority 
of  the  court,   and  where  the  reasons  upon  which  it  is 
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founded  appear  in  the  opinion."  In  Morse  v.  Goold,  11 
K.  Y.  282,  62  Am.  Dec.  103,  the  court  said:  "Although 
ibe  judgment  of  the  Supreme  Court  denying  any  effect  to 
the  act  in  respect  to  contracts  made  previous  to  its  passage 
was  afltened  by  this  court,  yet,  as  the  judges  were  equally 
divided  in  opinion,  the  determination  cannot  be  consid- 
ered as  a  precedent,  but  the  question  must  be  regarded  as 
entirely  open." 

In  but  two  statec-  has  a  contrary  view  been  taken.  In 
Kentucky  it  has  been  held  that  a  decision  by  an  equally 
divided  court  is  binding  as  a  precedent  in  all  subsequent 
fiimilar  cases.  Smith  v.  Brannin,  79  Ky.  114,  where 
the  court  said:  "When  the  case  presents  two  or  more 
questions,  and  the  members  of  this  court  are  equally 
divided  in  opinion  upon  one  or  more  of  such  questions, 
and  the  judgment  is  reversed  upon  other  points  upon 
which  all  agree,  the  opinion  of  the  judges  who  agree  with 
the  court  below  upon  ihe  questiors  about  which  there  is  an 
equal  division  here  becomes  the  law  of  the  case  as  to  those 
questions,  and  is  binding  upon  the  court  below  and  upon 
tills  court  in  the  further  progress  of  the  case  to  the  same 
extent  as  if  all  the  judges  had  concurred  with  the  court 
below  upon  those  questions."  A  similar  rule  prevails  in 
South  Carolina.  Florence  v.  Berry,  62  S.  C.  469,  40  S. 
E.  871;  American  Mortg.  Co.  v.  Woodward,  83  S.  C. 
521,  65  S.  E.  739.  These  cases,  however,  are  of  doubtful 
Authority  at  the  present  time. 

Fortunately  the  cases  so  "decided"  are  exceedingly 
few  in  number.  Otherwise  such  a  condition  would  be 
intolerable  because  of  its  uncertainty.  It  may  be  said, 
and  with  perhaps  soane  logic,  that  by  the  affirmance 
of  a  judgment  when  the  appellate  court  is  unable  to  agree, 
practical  justice  is  done  the  parties  for  the  reason  that  the 
successful  litigant  has  the  weight  of  the  trial  court  upon 
his  side  and  so  has  a  majority  of  the  judges  who  have 
passed  upon  the  issues.  "The  trial  judge  possesses  many 
advantages  of  judging  the  credibility  of  witnesses.  He 
becomes  invested  with  many  facts,  circumstances,  and  de- 
tails on  the  trial  that  cannot  be  transmitted  to  us;  and 
when  it  is  evident  that  he  has  reviewed  the  case  with  care, 
and  that  he  has  sought  ...  to  carefully  and  impar- 
tially distinguish  the  true  from  the  false,  his  conclusions 
ought  not  lightly  to  be  brushed  aside."  Case  v.  Hoffman, 
100  Wis.  314,  72  N.  W.  390,  74  N,  W.  220,  75  N.  W. 
»45,  44  L.  R.  A.  731.  The  strength  of  this  argument, 
however,  is  more  apparent  than  real.  Carried  to  its  logi- 
cal conclusion  it  would  make  the  trial  judge  whose  rul- 
ings are  being  reviewed  the  arbiter  of  his  own  interpreta- 
tion of  the  law  and  place  him  really  upon  a  higher  plane 
than  the  judges  who  are  independently  passing  upon  his 
decision.  Again,  in  this  view  of  the  matter  a  majority 
of  one  might  with  equal  propriety  be  said  to  be  an  equally 
divided'  decision  if  the  weight  of  the  trial  court  is  to  be 
thrown  into  the  balance.  We  cannot,  as  in  some  jurisdic- 
tions, dismiss  an  appeal  because  our  courts  are  unable  to 
decide  it.  Nqr  can  we,  under  our  democratic  ideas  of 
equality,  ask  the  junior  judge  to  suppress  his  opinion  to 
break  the  tia  For  there  are  no  gradations  of  authority  on 
the  American  bench.  Once  robed,  the  opinion  of  the 
junior  justice  is  of  equal  weight  with  that  of  the  chief 
justice,  and  quite  properly  so.  There  might  be,  and 
doubtless  is,  a  sincere  effort  to  reconcile  differences.  Else 
there  would  not  be  so  few  decisions  equally  divided.  But 
heyond  a  point,  the  official  oath  bars  the  way  to  a  con- 
clusive decision.     That  the  problem,  if  it  be  important 


enough  to  attract  the  attention  of  our  l^slators,  is  not 
without  solution,  is  evident.  In  all  jurisdictions,  either 
by  the  common  law  or  by  statute  a  judge  may  be  disquaU- 
fied  for  various  reasons.  In  some  states  provision  is 
made  for  a  special  judge  to  sit  when  such  disqualification 
exists,  but  such  provision,  except  in  a  few  jurisdictions,, 
applies  only  to  trial  courts.  There  seems  to  be  no  rea- 
son why  such  a  statute  should  not  apply  as  well  to  courta 
of  appellate  jurisdiction.  In  other  words,  where  from  any 
cause,  sickness,  disqualification  or  other  reasonsy  an  ap- 
pellate court  is  left  with  an  even  number  of  judges,  let  a 
special  judge  by  statutory  provision  be  appointed  so  that 
there  will  be  no  evenly  divided  courts,  no  resort  to  ex- 
pediency and  no  uncertainty  as  to  the  value  of  a  judg- 
ment as  a  precedent. 

W.  M.  C. 


vendor's  right  to  forfeit  deposit 

The  question  of  the  right  of  a  vendor  to  retain  the  deposit 
of  a  purchaser,  after  the  contract  for  sale  has  been  rescinded  or 
otherwise  put  an  end  to  for'  all  practical  purposes,  constitutes  a 
by-path  in  the  law  of  property  along  which  there  are  some  few 
pitfalls.  Most  carefully  drawn  contracts  for  sale  (particularly 
for  sale  of  land)  contain  express  provisions  guarding  against  the- 
contingency  of  the  contract  going  off,  and  one  of  the  most  usual 
is  a  clause  authorizing  the  vendor  to  retain  the  deposit  in  the- 
event  of  the  purchaser  not  carrying  out  his  part  of  the  bargain.. 
But  all  contracts  for  sale  are  not  carefully  drawn,  and  an  open 
contract  for  the  sale  of  land  can  hardly  be  said  to  be  "drawn''" 
at  all,  whilst  contracts  for  the  sale  of  chattels  are  still  more  fre- 
quently extremely  loose  and  inartificial.  In  the  absence,  then,, 
of  express  stipulation  on  the  subject,  what  are  the  purchaser's- 
and  vendor's  rights  respectively  when  a  deposit  has  been  paitf 
and  all  chance  of  completing  the  contract  is  at  an  end?  The 
latest  case  in  the  English  reports  on  this  point  appears  to  be 
Hall  V.  BumeU  (105  L.  T.  Rep.  409;  [1911]  2  Ch.  561).  In 
this,  as  in  nearly  all  cases  on  the  subject,  the  property  comprised 
in  the  contract  for  sale  was  land,  a  sum  of  £60  had'  been  paid 
on  the  signing  of  the  contract  "as  a  deposit"  to  the  vendor's 
solicitors  as  stakeholders,  and  the  vendor  now  asked'  that  the  con- 
tract should  be  rescinded  and  the  deposit  forfeited  to  him,  on' 
the  ground  of  the  purchaser's  default  in  carrying  out  the  con- 
tract. There  being  no  express  stipulation  in  the  contract,  Mr^ 
Justice  Eve  held  that  the  case  was  governed  by  Howe  t;.  Smith 
(50  L.  T.  Rep.  573;  27  Ch.  Div.  89),  that  a  purchaser  who  re- 
pudiates the  contract  has  no  right  to  recover  the  det)osit,  and 
that  this  is  so  even  though  (as  in  the  present  case)  the  vendor 
had  been  allowed  to  rescind  the  contract  and  the  deposit  was  in 
the  hands  of  stakeholders.  The  decision  in  Hall  v.  Burnell  thus 
rests  entirely  on  Howe  v.  Smith,  and  treats  the  latter  as  ai> 
authority  for  the  broad  proposition  that  if  a  purchaser  pays  his 
vendor  a  sum  of  money  by  way  of  "deposit,"  the  latter  is  en- 
titled to  retain  this  deposit  in  the  event  of  the  purchaser's  de- 
fault in  carrying  out  the  contract  to  completion.  Is  this  proposi- 
tion correct,  and  is  it  supported  by  Howe  v.  Smith?  The  case 
of  Howe  V.  Smith  was  decided  by  the  Court  of  Appeal,  and  is 
worthy  of  detailed  examination  on  several  grounds.  One  ground 
is  that,  as  does  not  often  happen  in  these  times",  a  passage  from 
Bracton  was  quoted  as  a  definite  authority,  and  this  was  only  in 
the  year  1884.  In  Howe  v.  Smith  the  purchaser  (plaintiff) 
claimed  specific  performance  or  a  return-  of  the  deposit,  and  he 
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was  eventually  held  to  be  entitled  to  neither.  The  contract  for 
sale  contained  a  clause  commonly  inserted  in  agreements  for 
sale,  both  by  auction  and  by  private  contract,  to  the  effect  that  a 
sum  of  money  had  "been  paid  on  the  signing  of  this  agreement 
as  a  deposit  and  in  part  payment  of  the  purchase  money."  Now, 
throughout  the  three  judgments  delivered  in  the  Court  of  Ap- 
peal there  runs  the  same  reservation  of  all  that  was  stated  in 
general  terms  with  respect  to  the  right  of  a  vendor  to  retain 
money  paid  by  the  purchaser  as  a  "deposit,"  viz.,  that  it  is  in 
the  last  resort  the  intention  of  the  parties  to  the  contract  which 
moat  decide  the  question.  To  that  intention  the  clause  above 
quoted — "as  a  deposit  and  in  part  payment  of  the  purchase 
money" — ^was  held  to  be  the  key.  Lord  Justice  Cotton,  after  re- 
ferring to  the  wording  of  the  contract  and  citing  several  cases, 
finally  cited  Ex  parte  Barrell  (33  L.  T.  Rep.  115;  L.  Rep.  10  Ch. 
512)  as  containing  the  right  principle;  the  deposit  was  there  held 
•to  be  a  guarantee  that  the  contract  should  be  performed.  In  the 
present  case  the  purchaser  had  not  been  ready  with  his  money, 
and  Lord  Justice  Cotton  concluded  his  judgment  by  saying: 
**Without  at  all  laying  down  that  whenever  the  court  refuses 
specific  performance  it  will  allow  the  vendor  to  retain  the  de- 
posit, in  this  case  and  under  this  contract  the  purchaser  has  so 
acted  as  to  repudiate  on  his  part  the  contract,  and  he  cannot 
under  those  circumstances  take  advantage  of  his  own  default  to 
recover  this  deposit  from  the  vendor."  Lord  Justice  Bowen 
prefaced  his  judgment  by  saying:  "The  question  as  to  the  right 
of  the  purchaser  to  the  return  of  the  deposit  must,  in  each  case, 
be  a  question  of  the  conditions  of  the  contract.  .  .  .  We  have  to 
look  to  the  documents  to  see  what  bargain  was  made."  Palmer  v. 
Temple  (1839,  9  A.  &  E.  508)  was  also  quoted  as  laying  down 
the  principle  that  "in  the  absence  of  any  specific  provision,  the 
question  whether  the  deposit  is  forfeited  depends  on  the  intent  of 
the  parties  to  be  collected  from  the  whole  instrument."  The 
judgment  of  Lord  Justice  Fry  was  at  once  the  longest  and  the 
most  interesting,  and  constituted  an  elaborate  answer  to  the 
question.  What  is  the  meaning  of  the  expression  "a  deposit 
and  in  part  payment  of  the  purchase  money"?'  Money  paid 
as  a  deposit  was  to  be  regarded  as  an  "earnest  to  bind  the  bar- 
^gain  .  .  .  and  creates  by  the  fear  of  its  forfeiture  a  motive  in 
the  payer  to  perform  the  rest  of  the  contract."  The  word 
^'earnest"  itself  was  probably  the  same  word  as  the  Latin  arrhd, 
and  Lord  Justice  Fry  proceeds  to  cite  Vinnius,  Pothier,  and  the 
Institutes  as  to  the  law  of  arrha,  and  then  pointed  out  that  the 
Boman  law  as  to  earnest  had  been  taken  over  by  Bracton.  Part 
of  the  citation  from  Bracton  (Lib.  ii.,  cap.  27)  is  so  apt  that  it 
ia  worth  quoting  here :  Cum  arrarum  nomine  aliqudd  datum  fuerit 
ante  traditionem,  ai  emptorem  emptionis  poenituerit  et  a  con- 
tractu resiUre  voluerit,  perdat  quod  dedit.  The  Lord  Justice 
said:  "The  passage  in  question  seems  an  authority  for  the 
proposition  that  the  earnest  is  lost  by  the  party  who  fails  to 
perform  the  contract.  That  earnest  and  part  payment  are  two 
distinct  things  is  apparent  from  the  seventeenth  section  of 
the  statute  of  frauds,  which  deals  with  them  as  separate  acts." 
The  deposit  in  the  present  case,  then,  was  the  earnest  or  arrha 
of  the  earlier  writers,  and  "the  expression  used  in  the  present 
Gontract  that  the  money  is  paid  'as  a  deposit  and  in  part  pay- 
ment of  the  purchase  money'  relates  to  the  two  alternatives,  and 
declares  that  in  the  event  of  the  purchaser  making  default  the 
money  is  to  be  forfeited,  and  that  in  the  event  of  the  purchase 
being  completed  the  sum  is  to  be  taken  in  part  payment."  The 
delay  of  the  purchaser  constituted  sufficient  default  to  entitle 
the  vendor  to  retain  the  deposit.  It  will  be  noticed  that  the 
clause  on  which  so  much  stress  was  laid  in  Howe  v.  Smith  was 
absent  in  Hall  v.  Bumell,  where  the  money  had  simply,  according 
to  the  report,  been  paid  "as  a  deposit."    This,  of  course,  would 


not  prevent  the  application  of  the  principle  of  Howe  v.  Smith 
that  the  intention  with  respect  to  forfeiture  is  to  be^  gathered 
from  the  whole  of  the  instrument  of  agreement, 
Burnell  is  to  be  supported  as  following  Howe^ 
submitted  that  it  must  be  regarded  as  a  decisioi] 
of  the  expression — payment  "as  a  deposit."  Ie 
the  property  sold  was  land,  but  there  appears  to^ 
in  principle  between  land  and  chattels  on  this 
illustration  of  this,  and  also  of  the  view  that  it 
a  question  of  the  interpretation  of  the  contract,  in  order  to  dis- 
cover whether  the  parties  intended  forfeiture  of  deposit  or  not^ 
occurs  in  a  recent  Canadian  case  in  the  courts'  of  Ontario  (see- 
Brown  V.  Walsh,  1919,  45  0.  L.  R.  646).  In  this  case  the  de- 
fendant had  sold  to  the  plaintiff  a  quantity  of  scrap  iron,  and 
a  written  contract  contained  the  terms  of  sale.  Under  this  con- 
tract sixty  dollars  had  been  "deposited  on  this  contract"  when  it. 
was  signed,  and  the  purchaser  had  to  "pay  forty  dollars  on  con- 
tract" before  loading.  Both  sums  were  paid,  but  the  pur- 
chaser failed  to  carry  out  the  rest  of  his  agreement  and  the 
vendor  resold  the  goods.  The  purchaser  then  sued  for  a  return 
of  the  hundred  dollars.  The  trial  judge  found  in  favor  of  the  de- 
fendant; but  this  was  reversed  in  the  Appellate  Division,  andi 
the  plaintiff  held  entitled  to  recover  his  deposit  and  installment. 
The  Chief  Justice  said:  "The  learned  trial  judge  seems  to  have- 
thought  that  all  money  paid  by  a  purchaser  who  ultimately  fails- 
to  carry  out  his  contract  belongs  to  the  seller;  but,  of  course,. 
this  is  not  so.  The  seller  can  become  entitled  to  it  only  if  the 
purchaser  has  agreed  that  he  shall;  and  evep  in  such  a  case  the 
court  may  relieve  against  a  forfeiture."  With  reference  to  the 
case  of  Howe  i;.  Smith  it  was  observed:  "In  that  case  the  ques- 
tion was  treated  as  one  of  contract,  one  of  fact,  whether  the  pur- 
chaser had  agreed  that  the  seller  should  retain  the  payment  made* 
if  the  plaintiff  failed  to  carry  out  the  contract."  And  with 
reference  to  the  word  "deposit,"  it  was  said:  "Two  payments- 
were  made  in  this  case;  one  was  expressed  to  be  'deposited,'  but 
that  word  could  have  no  technical  meaning  in  the  minds  of" 
these  unlettered  men  .  .  .  neither  party  intended  a  forfeiture;, 
that  is  put  beyond  question  in  the  testimony  of  each."  The  view- 
that  there  is  no  general  rule  of  law  entitling  a  vendor  to  forfeit: 
a  deposit,  apart  from  the  intention  to  be  gathered  from  the  con- 
tract itself,  is  rather  strengthened  by  recent  cases  in  the  Privy 
Council  where  relief  has  been  given  against  the  vendor's  insistence* 
on  the  right  of  forfeiting  under  express  forfeiture  clauses.  See 
Kilmer  v,  British  Columbia  Orchard  Lands  (108  L.  T.  Rep.  306;: 
(1913)  A.  C.  319);  Steedman  t\  Drinkle  (114  L.  T.  Rep.  248;: 
(1916)  1  A.  C.  275),  In  Brickies  v.  SneU  (115  L.  T.  Rep.  568;: 
(1916>  2  A.  C.  599),  though  the  relief  of  specific  performance 
was  refused,  the  claim  for  a  return  of  the  deposit  was  not 
raised  by  the  pleadings  and  so  could  not  be  adjudicated  on. 
These  cases  are  thus  commented  on  in  Brown  v.  Walsh:  "The 
Privy  Council  has  gone  pretty  near  to  the  rule  that  if  the  seller 
be  fully  compensated  that  is  enough." — Law  Times. 


(Eases  of  ^vAtxtat 

Gift  to  Members  op  Masonic  Lodge  as  Valid  Charitablit 
Gift. — A  gift  for  the  benefit  of  the  needy  members  of  a  par- 
ticular Masonic  lodge  is,  it  seems,  a  valid  charitable  or  public 
trust.  The  court  so  held  in  Roberts  v.  Corson  (N.  H.)  107  Atl. 
625,  saying:  ^^If  the  words  of  the  residuary  clause  are  given- 
their  ordinary  meaning,  the  testator  intended  to  create  a  trust 
for  the  benefit  of  those  who  may  become  members  of  Humane- 
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Lodge;  that  is,  he  intended  to  create  a  trust  for  the  benefit  of 
a  definite  section  of  the  public.  A  gift  of  this  kind  constitutes 
what  is  commonly  known  as  a  charitable  or  public  trust.  Glover 
V.  Baker,  76  N.  H.  393,  417,  83  Atl.  916;  Haynes  v.  Carr,  70 
N.  H.  463,  482,  49  Atl.  638;  Jackson  v.  Phillips,  14  Allen  539; 
Hoeffer  v.  Clogan,  63  Am.  St.  Rep.  241,  Note  249,  171  lU.  462, 
40  L.  R.  A.  730,  49  N.  E.  627,  11  C.  J.  301.  If  the  purpose 
such  a  trust  is  intended  to  effectuate  is  legale  and  the  persons 
for  whose  benefit  it  is  established  can  be  ascertained,  it  is  the 
duty  of  the  court  to  enforce  it.  Femald  v.  First  Church,  77  N.  H. 
108,  88  Atl.  705;  French  v.  Lawrence,  76  N.  H.  234,  81  Atl.  705; 
Adams  v.  Page,  76  N.  H.  96,  79  Atl.  837.  It  is  immaterial,  in  so 
far  as  the  validity  of  such  a  request  is  concerned,  how  large  or 
how  small  a  section  of  the  public  it  is  intended  to  benefit.  That 
is,  whether  it  is  intended  to  benefit  every  living  human  being 
(Glover  v.  Baker,  76  N.  H.  393,  417,  83  Atl.  916),  or  whether 
its  scope  is  limited  tt)  the  poor  and  needy  of  New  Hampshire 
(Haynes  v.  Carr,  70  N.  H.  463,  49  Atl.  638);  the  sick  of 
Franklin  and  vicinity  (Adams'  v.  Page,  76  N.  H.  96,  79  Atl. 
837),  or  to  indigent  and  distressed  Masons,  their  widows  and 
orphans  (Duke  v.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392).  The 
bequest  in  question,  therefore,  constitutes  a  valid  public  trust 
for  the  purpose  for  which  it  was  created,  is  legal,  and  it  is 
possible  to  ascertain  those  it  is  intended  to  benefit." 

Injuxction  to  Prevent  Man  from  Associating  with 
Girl.— In  Stark  v.  Hamilton  (Ga.)  99  S.  E.  861,  reported  and 
annotated  in  5  A.  L.  R.  1041,  it  was  held  that  where  a  man  has 
debauched  a  minor  girl  and  induced  her  to  abandon  her  parental 
abode  and  live  with  him  in  a  state  of  adultery  and  fornication, 
and  persists  in  a  continuance  of  such  conduct,  equity  will  afl'ord 
a  remedy  by  injunction,  and  to  that  end,  in  a  suit  by  the  father, 
will  enjoin  the  man  from  associating  and  communicating  with 
the  girl,  either  by  writing,  telephoning,  or  telegraphing,  per- 
sonally or  through  the  aid  or  agency  of  any  other  person.  Said 
the  court:  "The  case  under  consideration  differs  on  its  facts 
from  any  case  heretofore  decided  by  this  court  and  from  any 
of  the  cases  cited  from  other  states.  It  in  a  sense  involves  both 
personal  and  property  rights.  The  father  has  the  right,  under 
the  statutes  of  this  state,  to  protect  his  minor  child,  to  be  pro- 
tected by  her,  and  to  have  her  reside  in  his  home  and  with  his 
family  and  to  enjoy  the  comfort  of  her  association  and  the  ad- 
vantage of  her  ser\'ices.  It  is  his  moral  and  legal  duty  to  sup- 
port her  in  sickness  and  in  health.  Reformation  of  a  way- 
ward daughter  is  always*  possible,  and  the  father  has  the  legal 
and  moral  right  to  make  the  effort  to  save  her,  and  in  some 
measure  lessen  the  reproach  to  his  name  and  to  the  reputation 
of  his  family.  It  is  difficult  to  understand  why  injunctive  pro- 
tection of  a  mere  property  right  should  be  placed  above  similar 
protection  from  the  continual  humiliation  of  the  father  and  the 
reputation  of  the  family.  In  some  instances  the  former  may  be 
adequately  compensated  in  damages,  but  the  latter  is  irreparable ; 
for  no  mere  money  consideration  could  restore  the  good  name 
and  reputation  of  the  family,  or  palliate  the  humiliation  of  the 
father  for  the  continual  debauching  of  his  daughter.  Under  the 
pleadings  and  the  evidence  the  interlocutory  injunction  was 
properly  granted." 

Validity  op  Ordinance  Prohibiting  Booths  in  Res- 
taurants.—In  Ogden  City  v.  Leo,  (Utah)  182  Pac.  530,  re- 
ported and  annotated  in  5  A.  L.  R.  960,  it  was  held  that  a  statute 
conferring  on  a  municipality  the  power  to  regulate  restaurants 
authorizes  it  to  prescribe  and  enforce  all  such  proper  and  rea- 
sonable rules  and  regulations  as  may  be  deemed  necessary  and 
wholesome  in  conducting  the  business  in  a  proper  and  orderly 


manner,  and  that  the  court  cannot  declare  that  an  ordinance 
prohibiting  booths  in  restaurants  is  unreasonable  on  its  face. 
Said  the  court:  "Every  presumption,  as  we  have  pointed  out,  is 
in  favor  of  the  validity  of  the  ordinance.  Unless,  therefore,  the 
regulation  prescribed  in  the  ordinance  is  manifestly  oppressive 
or  necessarily  constitutes  an  unreasonable  and  unwarranted  in- 
terference with  defendant's  business  under  any  possible  view 
that  can  be  taken  of  the  local  situation,  we  must  uphold  the  ordi- 
nance. We  confess  our  entire  inability  to  discover  anything  in 
the  ordinance  that  is  unreasonably  oppressive  or  which  consti- 
tutes an  undue  interference  with  the  business  of  conducting,  a 
restaurant.  We  have  a  right  to  assume  that  the  purpose  of  the 
ordinance  is  merely  to  prevent  persons  of  both  sexes  who  have 
regard  for  neither  the  law  nor  good  morals  from  meeting  at 
late  and  unusual  hours  of  the  night  and  entering  these  booths 
where  they  can  avoid  detection  and  can  indulge  their  propensities 
for  violating  both  the  law  and  good  morals.  It  certainly  cannot  . 
be  said  that  law-abiding  persons  and  all  those  who  frequent 
restaurants  and  public  eating  places  only  for  the  purpose  of 
obtaining  refreshments  desire  seclusion  from  the  eyes  of  others 
who  may  also  be  in  the  place  for  the  same  purpose.  We  know, 
as  all  men  know,  that  the  best  and  largest  dining  rooms  every- 
where are  open,  and  that  the  respectable  and  law-abiding  men 
and  women  do  not  seek  closed  booths  or  dark  rooms  when  they 
go  to  a  public  eating  place  to  eat  their  meals..  The  fact  that 
an  ordinance  like  the  one  in  question  here  was  deemed  necessary 
to  regulate  public  eating  places  is  no  reflection  either  upon  the 
good  morals  or  the  law-abiding  propensities  of  the  good  people 
of  Ogden.  It  reflects  credit  upon  the  city  authorities  rather 
than  discredit.  Similar  ordinances  might  well  be  adopted  and 
enforced  in  any  city  of  the  size  of  Ogden." 

Liability  for  Frightening  Horse  by  Operating  Loaded 
Automobile  on  Highway. — In  Pease  v.  Cochran  (S.  D.)  173 
N.  W.  158,  reported  and  annotated  in  5  A.  L.  R.  936,  it  was  held .  ^ 
that  to  render  one  liable  for  frightening  a  horse  by  a  load  trans- 
ported in  a  motor  car  on  a  highway  there  must  be  something 
about  the  appearance  of  the  car  or  the  manner  in  which  it  was 
loaded  that  would  suggest  to  the  ordinarily  prudent  man  that  # 
it  would  terrify  or  frighten  an  ordinary  horse,  and  that  a  pas- 
senger automobile  loaded  with  an  article  of  furniture  extending 
above  the  back  seat,^bags  of  grain  on  the  front  seat,  and  a  short 
ladder  strapped  to  the  side,  was  not  so  loaded  as  to  suggest  to  a 
reasonably  prudent  person  that  it  would  frighten  or  tei-rify  an 
ordinary  horse.  The  court  said:  "In  order  to  constitute  action- 
able negligence  on  this  branch  of  the  case,  there  must  have  been 
something  about  the  appearance  of  the  car  or  the  manner  in 
which  it  was  loaded  that  would  suggest  to  an  ordinarily  prudent 
man  that  it  would  terrify  or  frighten  an  ordinary  horse;  i.e.,  a 
horse  that  had  become  accustomed  to  automobiles  on  the  road. 
There  are  horses  that  would  take  fright  at  any  automobile,  re- 
gardless of  whether  it  was  loaded  at  allj  but  people  are  not 
Required  to  refrain  from  using  automobiles  on  the  highway  to 
avoid  frightening  such  horses,  and  a  person  taking  such  horse 
on  the  highway  would  do  so  at  his  own  peril.  On  the  other 
hand,  there  are  horses  that  would  not  take  fright  at  an  auto- 
mobile, no  matter  how  it  might  be  loaded  or  what  its  appearance 
might  be.  But  this  fact  would  not  justify  a  person  in  going 
upon  a  highway  with  an  automobile  so  loaded,  or  having  such  an 
appearance,  that  it  would  be  calculated  to  frighten  or  terrify  an 
ordinary  horse.  In  this  case,  we  do  not  believe  that  defendant's 
automobile  was  loaded  in  such  a  manner  as  to  suggest  to  a  rea- 
sonably prudent  person  that  it  would  frighten  or  terrify  an 
ordinary  horse.  The  article  of  furniture  that  defendant  was 
hauling  was  one  that  he  had  a  right  to  have  in  his  possession  and 
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to  move  from  one  place  to  another,  if  he  so  desired,  and  to 
move  it  in  an  automobile  if  that  were  his  most  convenient  mode 
of  conveyance.  To  hold  otherwise  would  be  to  prohibit  him 
from  moving  such  article  of  furniture  over  the  public  highway, 
unless  he  did  so  at  a  time  when  he  knew  there  would  be  no 
horse-drawn  vehicles  on  the  road." 

ViJiiDiTY  OP  Ordinance  Fixing  Size  and  Shape  op  Produce 
CoNTAiNERa— In  Stegmann  v,  Weeke  (Mo.)  214  S,  W.  137,  re- 
ported and  annotated  in  5  A.  L.  R.  1060,  the  court  held  to  be 
valid  an  ordinance  of  a  city  containing  hundreds  of  thousands  of 
consumers  which  fixed,  without  penalty,  the  shape  and  size  of 
containers  in  which  farm  or  garden  product  could  be  marketed. 
After  declaring  that  the  ordinance  was  not  unconstitutional  as  im- 
pairing the  obligation  of  contracts,  the  court  held  the  ordinance 
not  to  be  unreasonable,  saying:  "But  it  is  claimed  the  ordinance 
is  an  unreasonable  regulation  in  its  operation,  in  that  it  not 
only  prohibits  the  use  of  containers  of  any  other  capacity  than 
that  provided,  but  prescribes  the  exact  dimensions,  the  length 
and  depth  of  the  boxes,  and  forbids  the  use  of  containers  of 
equal  capacity  of  any  other  shape;  that  is,  a  box  may  be  a  per- 
fect cube  and  contain  a  bushel  or  a  half  bushel.  Of  course,  this 
court  may  determine  whether  an  ordinance  is  reasonable  or  un- 
reasonable (Union  Cemetery  Asso.  v.  Kansas  City,  252  Mo.  loc. 
cit.  500,  161  S.  W.  261),  and  in  considering  the  matter  may 
settle  it  by  inspection  of  the  ordinance  on  its  face,  or  may  find 
it  unreasonable  by  a  state  of  facts  which  affects  its  operation 
(St.  Louis  V,  St.  Louis  Theatre  Co.  202  Mo.  690,  loc.  cit.  699, 
100  S.  W.  627).  It  might  be  unreasonable  in  one  place  and 
perfectly  reasonable  in  another.  It  might  be  unreasonable  in 
a  mere  village,  whereas  in  a  large  city,  with  its  great  volume  of 
business  of  the  character  affected,  it  would  be  a  reasonable  regu- 
lation. Here  there  are  several  thousand  farmers  engaged  in 
raising  and  selling  produce.  There  are  hundreds  of  thousands  of 
consumers  in  the  city  of  St.  Louis,  many  of  whom,  doubtless  the 
majority,  at  some  time  or  other  purchase  these  very  commodities. 
The  evident  purpose  of  the  ordinance  in  providing  containers  of 
uniform  shapes  and  sizes  was  so  that  a  purchaser  easily  could 
tell  the  exact  quantity  of  the  commodity  he  was  buying,  the  pre- 
sumption being  that  the  box  containing  the  commodity  which  he 
purchased  had  passed  the  final  test  as  to  capacity,  and  he  need 
not  trouble  himself  in  relation  to  that  matter  or  inquire  further. 
Likewise  it  may  be  said  that  certain  definite  shapes  and  dimen- 
sions would  greatly  facilitate  inspection,  lessen  the  expense  of 
supervision  for  the  city,  and  conduce  in  no  way  to  hamper  or 
hinder  the  course  of  trade." 

Liability  in  Damages  for  Injury  to  Highway  by  Trans- 
porting Heavy  Loads  Thereover. — In  Summer  County  v.  Inter- 
urban  Transportation  Co.  (Tenn.)  213  S.  W.  412,  reported  and 
annotated  in  5  A.  L.  R.  765,  it  was  held  that  in  the  absence  of 
statute  there  could  be  no  recovery  of  damages  for  injury  to  a 
public  highway  caused  merely  by  the  transportation  of  heavy 
loads  thereover.  The  court  said:  "A  public  road  is  a  way 
open  to  all  the  people,  without  distinction,*  for  passage  and  re- 
passage  at  their  pleasure.  Definitions  in  other  terms  have  been 
given,  but  they  mean  substantially  the  same  as  the  one  just 
stated.  The  authorities  make  it  clear  that  any  road  which  is 
not  for  the  use  of  the  people  is  not  a  public  road;  the  fact 
that  it  is  for  the  benefit  of  the  public  destroys  the  thought  that 
there  can  be  a  private  ownership  of  the  road.  .  .  .  Public  roads, 
like  everything  else,  are  developing  in  their  nature  and  char- 
acter, and  in  the  uses  to  which  the  public  subjects  them.  As 
civilization  develops,  and  the  inventive  genius  of  man  progresses, 
new  uses  of  public  roads  may  be  found.     The  remedy,  in  such 


event,  is  not  to  restrict  the  public  in  its  enjoyment  of  the  public 
highways,  but  to  improve  and  enlarge  the  highways.  Their  sole 
use  is  to  accommodate  the  public,  and  enable  its  members  to 
communicate  with  each  other,  both  socially  and  in  a  business  way. 
It  is  well-settled  law  that  every  member  of  the  public  has  the 
right  to  use  the  public  roads  in  a  reasonable  manner  for  the 
promotion  of  his  health  and  happiness.  Such  use,  however,  is 
restricted  to  a  use  with  due  care  and  in  a  reasonable  manner. 
In  so  far  as  the  bill  seeks  to  prevent  defendant  from  using  the 
public  roads,  because  its  trucks  and  their  loads  are  too  heavy,  it 
must  be  dismissed.  The  motor  vehicle  is  now  a  common  means 
of  transportation,  and  its  use  upon  the  public  roads  is  au- 
thorized, wherever  the  size  and  character  of  the  vehicle  is  not 
restricted  by  the  legislature,  and  will  be  controlled,  so  far  as 
we  know,  only  by  the  convenience  and  profit  of  the  public.  The 
fact  that  the  transportation  company  has  used  vehicles  heavier 
than  customary  does  not  give  the  court,  or  anyone  else,  an  action 
against  it  for  such  use.  The  county  can  neither  restrain  it  from 
using  the  public  roads  and  bridges,  because  of  the  size  of  its 
vehicles,  nor  collect  damages  for  their  reasonable  use^  If  the 
defendant  has  operated  its  vehicles  negligently,  it  would  be 
liable  in  damages  to  anyone  who  has  been  injured  thereby.  We 
do  not  think  the  defendant  is  liable  for  the  excessive  use  of  the 
roads.  There  is  no  legislative  enactment  prescribing  an  exces- 
sive use,  and  until  there  is  one  we  cannot  say  that  the  uses  to 
which  the  roads  were  subjected  by  defendant  are  excessive." 

Privilege  of  Communication  to  Attorney  by  Client  in 
Attempt  to  Establish  False  Claim. — In  Standard  Fire  Ins. 
Co.  v.  Smithhart,  183  Ky.  679,  211  S.  W.  441,  it  was  held  that 
communications  to  his  attorney  by  one  who  had  burned  his  house 
to  secure  the  insurance,  for  the  purpose  of  seeking  aid  in  de- 
frauding the  insurer  into  paying  the  loss,  were  admissible 
against  him  in  an  action  on  the  policy.  After  discussing  the  rule 
and  its  exceptions  with  reference  to  the  privilege  attaching  to 
communications  by  a  client  to  his  attorney  in  the  latter's  pro- 
fessional character,  the  court  said:  "As  an  instance  of  the 
character  of  communications  which  cannot  be  given  to  nor  re- 
ceived by  a  lawyer  in  his  professional  character  are  communi- 
cations made  to  a  lawyer  by  persons  who  are  contemplating  the 
commission  of  crimes  or  the  perpetration  of  frauds,  and  who 
seek  the  advice  of  the  lawyer  as  to  how  the  crimes  or  frauds 
contemplated  may  be  committed  and  how  the  consequences  of 
them  may  be  avoided.  The  reason  of  the  principle  which  holds 
such  communications  not  to  be  privileged  is  that  it  is  not  within 
the  professional  character  of  a  lawyer  to  give  advice  upon  such 
subjects,  and  that  it  is  no  part  of  the  profession  of  an  attorney 
or  counselor  at  law  to  be  advising  persons  as  to  how  they  may 
commit  crimes  or  frauds,  or  how  they  may  escape  the  conse- 
quences of  contemplated  crimes  and  frauds.  If  the  crime  or 
fraud  has  already  been  committed  and  finished,  a  client  may 
advise  with  an  attorney  in  regard  to  it,  and  communicate  with 
him  freely,  and  the  communications  cannot  be  divulged  as  evi- 
dence without  the  consent  of  the  client,  because  it  is  a  part  of 
the  business  and  duty  of  those  engaged  in  the  practice  of  the 
profession  of  law,  when  employed  and  relied  upon  for  that  pur- 
pose, to  give  advice  to  those  who  have  made  infractions  of  the 
laws;  and,  to  enable  the  attorney  to  properly  advise  and  to 
properly  represent  the  client  in  court  or  when  prosecutions  are 
threatened,  it  is  conducive  to  the  administration  of  justice  that 
the  client  shall  be  free  to  communicate  to  his  attorney  all  the 
facts  within  his  knowledge,  and  that  he  may  be  assured  that  a 
communication  made  by  him  shall  not  be  used  to  his  prejudice. 
WhUe  the  general  rule,  which  applies  to  communications  made 
by  a  client  to  his  attorney  in  his  professional  capacity,  and  his 
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advice  thereon,  and  to  information  acquired  by  an  attorney  from 
his  client,  or  touching  his  client's  affairs,  concerning  matters 
about  which  he  is  employed  in  his  professional  capacity,  is  that 
he  cannot,  and  will  not  be  permitted  to,  give  evidence  touching 
such  matters  without  the  client's  consent;  but  the  exception 
touching  communications  to  an  attornfey  concerning  crimes  and 
frauds  which  the  client  has  in  contemplation,  and  in  furtherance 
of  which  he  makes  the  communications,  is  as  broad  as  the  rule 
itself." 


Problems  in  Business  Law.  A  Collection  of  Cases  Briefly  Sum- 
marized for  Use  in  Colleges  and  Schools  of  Business.  By 
Justin  H.  Moore,  Associate  Professor  School  of  Business 
and  Civic  Administration,  The  College  of  the  City  of  New 
York,  and  Charles  A.  Houston,  Assistant  Professor  School 
of  Business  and  Civic  Administration,  The  College  of  the 
City  of  New  York.  New  York  and  London:  D.  Appleton 
&  Company.     1920. 

We  quote  from  a  prospectus  of  the  volume  at  hand,  as  follows : 
"This  book  has  been  written  solely  for  the  purpose  of  training 
business  men  in  the  subject  of  business  law.  It  omits  all  theories 
and  presents  cases  which  illustrate  actual  business  conditions  of 
the  present  day.  The  emphasis  is  laid  upon  the  substantive  law, 
that  is,  the  rights  and  remedies  a  man  has  in  contract,  for  the 
subject  of  contract  in  its  applications  includes  practically  every- 
thing of  a  legal  nature  with  which  a  business  man  usually  has  to 
deal.  Thus  agency  sales,  insurance,  partnership,  negotiable  in- 
struments, suretyship,  are  all  of  them  specialized  applications  of 
the  law  of  contract.  Great  care  has  been  exercised  in  selecting 
oases,  and  in  eliminating  all  unimportant  facts."  It  will  be 
seen  fi^om  the  quotation  that  ''Problems  in  Business  Law"  is  in- 
tended for  a  limited  class  of  students  in  training  for  business 
pursuits.  The  material  is  gathered  from  concrete  cases  in  busi- 
ness law  which  have  been  adjudicated  in  the  different  courts 
throughout  the  United  States,  preference  being  given  to  the 
New  York  Court  of  Appeals.  The  salient  facts  of  each  case 
are  stated  very  briefly,  followed  by  a  citation  of  the  law  report 
where  the  case  may  be  found,  but  the  decision  of  the  court  on  the 
particular  facts  is  not  given.  If  the  student  desires  an  answer 
to  his  problem  he  is  required  to  go  to  the  report  of  the  case. 
We  can  see  the  value  of  such  a  book  and  will  watch  with  inter- 
est its  reception  by  schools  of  commerce  and  business. 

American  Business  Law,  With  Forms.  By  A.  B.  Frey,  ex-Judge 
of  the  Circuit  Court  of  St.  Louis,  sometime  Lecturer  on  Con- 
tracts, St.  Louis  University  Law  School.  New  York:  The 
MacMillan  Company.  1920. 
The  attention  now  being  paid  to  business  law  in  the  different 
colleges  is  probably  responsible  for  the  textbooks  on  the  subject 
which  are  appearing.  The  object  and  scope  of  Judge  Frey's 
book  are  stated  as  follows:  "The  object  of  this  book  is  to  set 
forth  clearly  and  concisely  those  fundamental  principles  upon 
which  is  built  the  superstructure  of  Business  Law.  In  order  to 
make  clear  such  principles  and  at  the  same  time  to  impress  them 
upon  the  reader's  mind  in  a  practical  as  well  as  in  a  theoretic 
manner,  concrete  illustrations  have  been  used,  some  of  which 
are  synopses  of,  and  excerpts  from,  the  leading  cases  decided  in 
Great  Britain  and  the  United  States.  At  the  end  of  each  chapter 
a  number  of  carefully  prepared  questions  have  been  given  re- 
ferring to  the  subject-matter  of  the  text  preceding.  Some  of  the 
hypothetical  cases  have  been  chosen  from  actual  decisions  of  the 
courts  of  last  resort.  The  reader  should  endeavor  to  work  out 
the  answers  to  each  of  the  questions.    By  so  doing  he  will  gain 


a  more  accurate  knowledge  of  the  principles  set  forth.  likewise^ 
^y  applying  such  principles  to  concrete  cases,  he  will  train  his 
mind  to  solve  his  own  difficulties.  A  number  of  legal  forms  have 
been  given  in  connection  with  the  various  subjects." 

The  bibliography  at  the  end  of  each  chapter  puts  the  reader 
on  track  of  authorities  where  a  fuller  discussion  of  the  subject 
under  consideration  can  be  had. 

We  should  say  that  the  student  of  business  would  find  this 
book  suggesti\'e  and  helpful,  as  it  covers  satisfactorily  the  ordi- 
nary subjects  which  he  would  be  likely  to  meet  in  everyday  busi- 
ness life. 

A  Treatise  on  International  Law,  With  an  Introductory  Essay 
on  the  Definition  and  Nature  of  the  Laws  of  Human  Con- 
duct. By  Roland  R.  Foulke.  Two  volumes.  Philadelphia: 
The  John  C.  Winston  Co.  1920. 
This  work,  the  material  of  which  js  contained  in  two  volumes^ 
purports  to  have  been  written  in  the  attempt  to  clear  away  some 
of  the  many  obscurities  and  misconceptions  which  pervade  the 
subject  of  international  law.  The  preface  was  written  in  1919^ 
and  it  would  seem  from  an  examination  of  the  pages  that  the 
material  was  collected  before  the  world  war  was  weU  on  its 
way,  for  there  are  very  few  references  to  that  war.  The  work 
is  based  on  material  already  handled  in  the  main  by  prior 
writers  on  the  subject,  but  Mr.  Foulke  has  had  the  advantage  of 
their  labors  and  has  cited  them  freely.  His  treatment,  more- 
over, is  fresh  and  his  style  clear  and  concise.  A  better  knowl- 
edge of  International  Law  has  been  forced  upon  us  by  the  world 
war  and  the  problems  following  in  its  wake.  A  new  work  on 
the  subject  is  therefore  a  matter  of  interest.  It  is  likely,  how- 
ever, that  the  rapid  growth  of  the  subject,  due  to  such  war,  wiD 
necessitate  other  works  incorporating  the  fruits  of  that  growth. 

The  American  Tear  Book.     A  Record  of  Events  and  Progress. 

1919.     Edited  by  Francis  G.   Wickware.     New  York  and 

London:  D.  Appleton  &  Company.  1920. 
The  American  Year  Book  has  become  so  well  known  that  any 
description  of  its  purpose  and  scope  is  no  longer  necessary.  With 
the  publication  of  the  present  volume  it  reaches  its  tenth  issue.  It 
has  met  with  deserved  success  and  its  unique  position  is  secure.  No 
matter  how  closely  one  has  followed  the  events  happening  in  the 
different  fields  of  politics,  government,  history,  science  and  the 
arts,  he  needs  just  such  a  book  as  this  one  to  refresh  his  memory 
from  time  to  time,  and  fix  the  important  happenings  of  the  year 
in  his  mind.  The  1919  number  is  particularly  important  because 
of  its  admirable  survey  of  peace  problems  which  succeeded  the 
ending  of  the  world  war.  But  the  other  departments  are  main- 
tained with  the  same  standard  of  excellence  which  has  character- 
ized previous  volumes. 


The  Lawrence  County  Bar  Association  op  Pennsylvania 
elected  A.  Martin  Graham  president  at  a  recent  meeting. 

Former  Deputy  Attorney  General  op  Delaware  Dead. — 
Armon  D.  Chaylor,  Jr.,  of  Wilmington,  formerly  deputy  attorney 
general  of  Delaware,  is  dead. 

Maryland  United  States  Attorney  Resigns. — United  States 
District  Attorney  Samuel  K.  Dennis  of  Maryland  has  resigned. 
He  was  appointed  in  1915. . 

Death  op  Former  Attorney  General  op  Nebraska. — ^Arthur 
S.  Churchill  of  Omaha  is  dead.  He  was  at  one  time  attorney 
general  of  Nebraska. 
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The  Iowa  State  Association  of  County  Attorneys  met  at 
Cedar  Rapids  June  23  and  24.  H.  M.  Havner,  attorney  general, 
addressed  the  meeting. 

Death  of  Prominent  Philadelphia  Lawyer. — The  death  is 
announced  of  H.  La  Barre  Jayne  of  Philadelphia,  a  member  of 
the  firm  of  Biddle,  Paul  &  Jayne. 

The  Waupaca  County  Association  op  Iowa  has  elected 
John  C.  Hart  of  Waupaca  president  for  the  ensuing  year. 

Former  New  Haven  Lawyer  Dead. — George  R.  Cooley,  who 
practiced  in  New  Haven  for  forty  years,  died  in  Springfield, 
Massachusetts,  recently. 

Retirement  op  Maryland  Judge. — Judge  AUan  McLane,  a 
member  of  the  bench  on  the  third  judicial  circuit  of  Maryland, 
iias  resigned.    He  was  elected  a  judge  in  1914. 

Massachusetts  Deaths. — John  C.  Sanborn  of  Methuen  and 
Lawrence,  is  dead  as  is  William  J.  Greene  of  Boston,  once  a 
Judge  advocate  general  in  the  national  guard. 

New  Ffj)eral  Judge  in  New  York. — Frank  Cooper  of  Sche- 
nectady, New  York,  has  been  appointed  a  federal  judge  to  assist 
Judge  Ray  in  the  northern  district. 

Detroit  Bab  Association. — At  the  eighty-third  annual  meet- 
ing of  the  Detroit  Bar  Association,  Henry  C.  Walters  was  elected 
president  and  Fred  J.  Dewe;'    secretary. 

Demise  of  New  Hampshire  Lawyer. — Judge  William  B. 
Fellows  of  Tilton,  New  Hampshire,  died  recently.  At  the  time 
of  his  death  he  was  secretary  of  the  New  Hampshire  Tax  Com- 
mission. 

United  States  Commissioner  Resigns. — James  V.  Wharton 
of  I^uluth,  Minnesota,  has  resigned  as  United  States  Commis- 
sioner after  serving  in  that  office  for  eight  years. 

High  Cost  of  Law  in  Illinois. — Lawyers  in  Illinois,  by 
virtue  of  action  taken  by  the  Illinois  Bar  Association,  get  an 
^vance  in  minimum  fees  of  33  1/3  per  cent. 

Minnesota  Deaths.— The  death  of  Albert  H.  Hall,  one  of  the 
prcMninent  attorneys  of  Minneapolis,  occurred  recently.  He  was 
bom  in  Alexandria,  Ohio.  Another  death  is  that  of  William  H. 
Adams  of  the  same  city.  He  was  once  a  partner  of  Judge  E. 
St.  Julian  Cox. 

OEiiAHOMA  County  Bar  Association. — At  a  recent  meeting 
of  the  Oklahoma  County  Bar  Association,  John  H.  Shirk  was 
elected  to  succeed  John  Tomerlin  as  president  of  the  association. 

Georgia  Bar  Association. — The  annual  convention  of  the 
Georgia  Bar  Association  was  held  at  Tybee  Island  in  May.  The 
-convention  address  was  delivered  by  Dean  Roscoe  Pound  of  the 
Harvard  Law  School. 

Deaths  Among  Illinois/  Attorneys. — ^Judge  Charles  M. 
Walker  of  Chicago,  is  dead.  He  was  seventeen  years  on  the 
Circuit  bench  and  was  bom  in  Covington,  Kentucky.  The  death 
of  Judge  Merritt  W.  Pickney,  foimerly  of  the  Juvenile  court 
of  Chicago,  is  also  announced. 

Iowa  Bar  Association. — The  annual  meeting  of  the  Iowa  Bar 
Association  was  held  at  Cedar  Rai)ids  June  24-25.  Emmet  Tinley 
of  Council  Bluffs    delivered  the  president's  annual  address. 

Tennessee  Lawyers  Who  Have  Passed  Away. — The  Tennes- 
see bar  has  lost  by  death  the  following:  Judge  Robert  R.  Cald- 
well of  Nashville,  a  brother  of  former  Congressman  Andrew  J. 
Caldwell,  and  Judge  John  F.  Rhoder  of  Memphis. 


Lehigh  County  Bar  Association. — At  the  annual  spring 
meeting  of  the  Lehigh  County  Bar  Association  Judge  SchuU  of 
Stroudsburg  and  Judges  Groman  and  Henniger  of  Allentown 
were  guests  of  honor. 

New  Chief  Justice  op  Illinois. — ^Justice  James  H.  Cart- 
wright  of  the  Illinois  Supreme  Court,  has  been  named  its  chief 
justice,  succeeding  Justice  Frank  K.  Dunn. 

Prominent  Texan  Dead. — Judge  George  C.  Greer,  general 
attorney  and  trustee  of  the  Magnolia  Petroleum  Co.,  died  in 
a  Baltimore  hospital  recently.    He  lived  in  Dallas. 

The  Dayton,  Ohio,  Federal  District  Bar  Association  and 
the  Montgomery  County  Bar  Association  held  a  picnic  at  Elil- 
kare  Park  near  Dayton,  June  26.  Several  hundred  attorneys 
from  eight  counties  surrounding  Dayton  attended.' 

New  Jersey  Deaths. — Judge  William  H.  Vrendenburgh  of 
Freehold,  New  Jersey,  for  many  years  a  member  of  the  Court  of 
Errors  and  Appeals  of  New  Jersey,  is  dead  at  the  age  of  81.  He 
was  on  the  bench  from  1897  to  1916.  The  death  of  William  T. 
Hilbard  of  Salem   is  also  announced. 

St.  Louis  Bar  Association. — ^This  association  at  its  annual 
meeting  elected  for  its  president  Frederick  W.  Lehmann,  former 
solicitor  general  of  the  United  States  and  former  president  of 
the  American  Bar  Association.  The  membership  numbers  over 
nine  hundred. 

Kansas  City  Attorney  Becomes  General  Counsel  to  Rail- 
ROAD.-^Samuel  W.  Moore  of  the  law  firm  of  Lathrop,  Morrow, 
Fox  &  Moore  of  Kansas  City,  Missouri,  has  been  made  general 
counsel  of  the  Kansas  City  Southern  Railroad  succeeding  Samuel 
Untermeyer. 

Chicago  Bar  Association. — At  the  annual  meeting  of  the 
Chicago  Bar  Association,  John  R.  Montgomery  was  elected  presi- 
dent and  William  S.  Miller  secretary.  Senator  Miles  Poindexter 
addressed  the  meeting,  urging  the  justification  of  anti-strike 
legislation. 

Ohio  Deaths  among  the  profession  include  Raymond  B.  Better 
of  Dayton  J  Caleb  B.  Matthews  of  Cincinnati;  Judge  John  G. 
Reeves  of  Lancaster,  for  fifteen  years  a  judge  of  the  Common 
Pleas  Court  of  Fairfield  County;  Joseph  J.  Gill  of  Steubenville, 
a  former  congressman;  Robert  C.  Rodgers  of  Springfield,  and 
Judge  Theodore  Shaeffer  of  Lancaster,  formerly  a  probate  judge. 

Woman  Made  United  States  Assistant  Attorney  Gen- 
eral.— ^Mrs.  Annette  Abbott  Adams  of  San  Francisco  has  been 
appointed  by  President  Wilson  an  assistant  attorney  general  of 
the  United  States.  She  was  before  the  appointment  United 
States  Attorney  for  the  northern  district  of  California.  The 
appointment  was  made  to  fill  the  vacancy  caused  by  the  elevation 
of  Assistant  Attorney  General  Frierson  to  the  post  of  Solicitor 
General  of  the  United  States. 

New  York  Deaths. — The  New  York  state  bar  has  lost  by 
death  "the  following:  John  H.  Mosher  of  Syracuse;  Arthur  Von 
Briesen  of  New  York  city;  John  W.  Simpson  of  New  York  city, 
senior  partner  of  the  law  firm  of  Simpson,  Thatcher  &  Bartlett; 
Col.  Alexander  S.  Bacon  of  Brooklyn;  Judge  L3nin  J.  Arnold 
of  Albany;  Frederick  B.  Jennings  of  New  York  city,  a  member 
of  the  law  firm  of  Stetson,  Jennings  <&  Russell;  Francis  M. 
Burdick  of  Utica,  formerly  Dwight  professor  of  law  at  Columbia 
University;  Julian  T.  Davies  of  New  York  city,  and  Charles  E. 
Lydecker  of  the  same  city.  v 

Arkansas  Bar  Association. — The  twenty-third  annual  meet- 
ing of  the  Bar  Association  of  Arkansas  was  held  at  Hot  Springs 
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early  in  June.  The  annual  address  was  made  by  the  president, 
W.  H.  Martin  of  Hot  Springs,  on  "Criminal  Jurisdiction  in 
Federal  Courts."  Roscoe  Pound,  dean  of  the  Harvard  Law 
School,  delivered  an  address  on  "A  Ministry  of  Justice."  W.  F. 
Coleman  of  Pine  Bluff  was  elected  president  and  Roscoe  Lynn 
was  re-elected  secretary. 

Illinois  Bar  Association. — At  the  annual  meeting  of  the 
Illinois  Bar  Association  held  in  Chicago  in  May,  ex-Senator 
Albert  J.  Beveridge  of  Indiana  delivered  an  address  on  "John 
Marshall  and  the  Constitution."  The  following  were  elected  as 
officers  for  1920-21:  President,  Logan  Hay,  Springfield;  vice- 
presidents,  Silas  H.  Strawn,  Roger  Sherman,  Chicago,  and 
Bruce  A.  Campbell,  East  St.  Louis;  secretary,  R.  Allan  Stephens, 
Danville;  treasurer,  Franklin  L.  Velde,  Pekin;  governors,  C.  M. 
Clay  Buntain,  Kankakee,  and  Ernest  L.  Kreamer,  Chicago. 

Maryland  Bar  Association. — The  annual  meeting  of  the 
Maryland  Bar  Association  was  held  June  24,  25  and  26,  at  the 
Hotel  Chelsea,  Atlantic  City.  The  principal  speaker  was  former 
United  States  Senator  Albert  J.  Beveridge,  of  Indiana,  on  the 
subject,  "Maryland,  Marshall  and  the  Constitution."  Another 
speaker  was  John  Lord  O'Brian  of  Buffalo,  who  spoke  on,  "En- 
forcement of  the  Law  Relating  to  the  Deportation  of  Aliens." 
James  E.  EUegood  of  Salisbury  succeeded  Judge  Morris  A. 
Soper  as  president. 

Texas  Bar  Association. — The  annual  meeting  of  the  Texas 
Bar  Association  will  be  held  July  1,  2  and  3  at  El  Paso.  The 
annual  address  will  be  delivered  by  Judge  George  T.  Page,  cir- 
cuit judge  of  the  United  States  court  at  Chicago,  and  ex- 
president  of  the  American  Bar  Association,  Justice  Greenwood, 
of  the  Supreme  Court  of  Texas,  will  deliver  an  address  on  "Aid 
to  the  Supreme  Court  from  Lawyers."  The  bar  associations  of 
Arizona  and  New  Mexico  are  joining  with  Texas  in  the  meeting. 

Virginia  Bar  Association. — The  Virginia  Bar  Association 
held  its  thirty-first  annual  convention  recently  at  Richmond. 
Randolph  Harrison  of  Lynchburg,  president  of  the  association, 
read  a  paper  on  "The  Monroe  Doctrine — ^Its  Origin,  Meaning 
and  Application."  Senator  Atlee  Pomerene  of  Ohio  delivered 
an  address  on  "Our  Recent  Federal  Railroad  Legislation,"  and 
Vice-President  Thomas  R.  Marshall  on  "Altruistic  Evil."  The 
new  president  is  Armistead  C.  Gordon  of  Stanton.  John  B. 
Minor  of  Richmond   is  again  secretary'  and  treasurer. 


l|iitfU«lr  if  Hits* 

Holding  Court  on  Good  Fridat. — On  March  26,  in  the  North- 
em  Police  Court,  Dublin,  in  the  case  of  an  ejectment,  the  sug- 
gestion was  made  that  the  proceedings  should  be  adjourned  for 
a  week,  whereupon  attention  was  called  to  the  fact  that  the  day 
to  which  the  proposed  adjournment  should  extend  would  be 
Good  Friday.  "Your  Worship,"  said  a  solicitor  to  a  magistrate, 
"is  not  Pontius  Pilate."  "No,"  rejoined  the  magistrate,  "and  I 
will  not  follow  the  precedent."  Lord  Morley  records  that  when 
in  1831  Lord  Brougham  committed  the  enormity  of  hearing 
causes  on  Good  Friday,  Mr.  Gladstone  repeats  in  his  diary,  "with 
deep  complacency,"  a  saying  of  Sir  Charles  "Wetherell,  the 
famous  leader  of  the  Bar,  who  resigned  the  Attorney-Generalship 
owing  to  disagreement  with  the  Roman  Catholic  Emancipation 
policy  of  the  Wellington-Peel  Administration,  that  Brougham 
was  the  first  judge  who  had  done  such  a  thing  since  Pontius 

•With  credit  to  English  lepal  periodicals. 


Pilate.  On  one  occasion  during  the  Commonwealth,  on  the  23rd 
of  April,  1641,  the  House  of  Commons  met  on  Good  Friday, 
while  in  1689  the  House  of  Commons  met  on  Easter  Monday  as 
the  Puritans  and  Latitudinarians  objected  to  the  usual  ad- 
journment. 

A  New  Book  by  Justice  Oliver  Wendell  Holmes. — ^Among 
books  announced  for  early  publication  likely  to  interest  members 
of  the  profession,  special  note  should  be  made,  says  the  Law 
Times,  of  a  volume  of  Collected  Papers  by  Mr.  Justice  Oliver 
Wendell  Holmes,  to  be  issued  by  Messrs.  Constable,  which  will  in- 
clude all  the  veteran  jurist's  legal  papers,  and  addresses  from 
1880  to  the  present  time,  among  others  the  article  on  "Early 
English  Equity,"  from  an  early  number  of  the  Law  Quarterly 
Review,  and  another  striking  paper  on  "The  Path  of  the  Law.'' 
No  one  who  has  read  Mr.  Justice  Holmes's  remarkable  book  on 
"The  Common  Law" — a  work  which  to  many  opened  an  entirely 
new  view  of  the  study  of  law — need  be  told  that  anything  that 
comes  from  his  pen  well  repays  careful  study.  To  the  discus- 
sion of  legal  topics  he  brings  much  of  the  literary  charm  that  is 
so  conspicuous  in  the  writings  of  his  distinguished  father.  We 
have  spoken  of  him  as  the  "veteran"  jurist;  he  may  well  be  so 
called  for  he  has  been  on  the  Bench  since  1882 — ^first  of  the 
Supreme  Court  of  Massachusetts,  and,  since  1902,  of  the  Su- 
preme Court  of  the  United  States,  a  remarkable  record  of 
judicial  service,  splendidly  performed.  It  may  be  recalled  that 
in  1916  the  editors  of  the  Harvard  Law  Review,  to  whose  pages 
he  has  been  a  frequent  contributor,  offered  him  as  a  tribute  of 
respect,  on  the  occasion  of  his  seventy-fifth  birthday,  the  various 
articles  in  their  April  number,  to  which  an  added  interest  was 
given  by  the  reproduction  of  his  portrait  as  a  frontispiece. 

Undue  Influence  as  Between  Husband  and  Wife. — In  the 
recent  case  of  Craig  v.  Lamoureaux  (122  L.  T.  Rep.  208;  (1920) 
A.  C.  349),  decided  by  the  Judicial  Conamittee  of  the  Privy 
Council,  it  appeared  that  a  wife,  very  shortly  before  her  death,, 
and  while  she  was  seriously  ill,  made  a  will  in  favor  of  her  hus- 
band, who  was  instrumental  in  having  it  prepared,  and  in  ob- 
taining her  execution  of  it,  and  under  which  will  he  was  the 
sole  beneficiary.  Lord  Haldane,  in  delivering  the  judgment  of 
the  Judicial  Committee,  puts  the  law  on  the  subject  of  undue 
influence  very  clearly.  After  referring  to  the  principle  that 
a  person  who  is  instrumental  in  framing  a  document,  under  which 
he  obtains  a  bounty,  is  placed  in  a  different  position  in  law 
from  an  ordinary  donee,  he  proceeded  as  follows:  "It  is  other- 
wise in  case  of  wills.  When  once  it  is  proved  that  a  will  has 
been  executed  with  due  solemnities,  by  a  person  of  competent 
understanding,  and  apparently  a  free  agent,  the  burden  of  prov- 
ing that  it  was  executed  under  undue  influence  rests  on  the  party 
who  alleges  this.  It  may  well  be  that  in  the  case  of  a  law  agent, 
or  of  a  stranger  who  is  in  a  confidential  position,  the  courts  will 
scan  the  evidence  of  independent  volition  closely,  in  order  to 
be  sure  that  there  has  been  thorough  understanding  of  conse- 
quences by  the  testator  whose  will  has  been  prepared  for  him. 
But  even  in  such  an  instance  a  will  which  merely  regulates  suc- 
cession after  death  is  very  different  from  a  gift  inter  vivos  which 
strips  the  donor  of  his  property  during  his  lifetime.  .  .  .  There 
is  no  reason  why  a  husband  or  parent,  on  whose  part  it  is 
natural  that  he  should  do  so,  may  not  put  his  claim  before  a  wife 
or  a  child,  and  ask  for  their  recognition,  provided  the  person 
making  the  will  knows  what  is  being  done.  The  persuasion 
must,  of  course,  stop  short  of  coercion,  and  the  testamentary  dis- 
positions must  be  made  with  comprehension  of  what  is  being 
done."  It  is  not  sufficient  to  establish  that  a  person  has  the 
power  unduly  to  overbear  the  will  of  the  testator.  It  must  be 
shown  that  in  the  particular  case  the  power  was  exercised,  and 


Digitized  by 


Google 


July,  1920.] 


LAW  NOTES 


77 


that  it  was  by  means  of  the  exercise  of  that  power  that  the  will 
was  obtained:  (Wingrove  v.  Wingrove,  11  Prob.  Div.  81;  and 
Baudains  v.  Richardson,  94  L.  T.  Rep.  290;  (1906)  A.  C.  169). 

Implied  Warranty  as  to  Mineral  Water  Bottles. — A  point 
of  considerable  practical  importance,  elucidating  section  14  of 
the  Sale  of  Goods  Act  1893,  was  decided  recently  by  the  Divi- 
sional Court  in  Geddling  v,  March.  By  section  14,  the  general 
rule  applicable  to  the  sale  of  goods  is  that  "there  is  no  implied 
warranty  or  condition  as  to  the  quality  or  fitness  for  any  particu- 
lar purpose  of  goods  supplied  under  a  contract  of  sale";  but 
to  this  general  principle,  which  embodies  the  rule  expressed  in 
the  maxim  Caveat  emptor,  there  are  certain  exceptions  which 
are  set  out  in  the  section.  The  first  of  these  relates  to  the  case 
where  the  buyer  makes  known  to  the  seller  the  particular  pur- 
pose for  which  the  goods  are  required,  and  the  goods  are  of  a 
description  which  it  is  in  the  course  of  the  seller's  business  to 
supply;  in  such  a  case  the  section  provides  "that  there  is  an 
implied  condition  that  the  goods  shall  be  reasonably  fit  for  such 
purpose.  In  the  particular  case  with  which  the  court  was 
concerned,  the  question  was  whether  this  implied  condition  was 
limited  to  the  goods  which  formed  the  subject  of  sale,  or 
whether  it  extended  to  the  container  in  which  the  goods  were 
supplied.  The  goods  which  were  the  subject  of  the  contract  of 
sal»  were  mineral  waters,  which  were  supplied  in  the  usual 
way — namely,  in 'bottles — but  the  bottles  themselves  were  not 
sold,  but  merely  hired;  and  one  of  the  bottles,  while  still  con- 
taining mineral  water,  burst  in  the  hands  of  and  seriously  injured 
the  plaintiff,  who  was  supplied  with  it  in  the  way  of  her  trade 
by  the  defendant,  the  wholesale  manufacturer  of  the  mineral 
water.  For  the  defendant  it  was  not  contested  that  the  implied 
condition  applied  to  the  contents  of  the  bottle,  but  it  was  stren- 
uously contended  that  it  did  not  extend  to  the  bottle.  The  court, 
however,  took  the  view  that  the  implied  condition  extended  to  the 
bottle  which  the  judges  said  was  supplied  under  the  contract  of 
sale.  It  is  doubtful  whether  the  draftsman  of  the  section  had 
snch  a  case  in  contemplation;  indeed,  it  is  probable  that  by  the 
reference  to  "goods  supplied  under  a  contract  of  sale"  he  only 
intended  the  goods  actually  bought;  but  the  court,  knowing 
that  certain  kinds  of  commodities,  of  which  mineral  water  is 
one,  can  be  the  subject  of  commerce  only  if  contained  in  proper 
receptacles,  came  to  the  commonsense  conclusion  that  what  is 
necessarily  supplied  with  the  goods  must,  like  the  goods  them- 
selves, be  reasonably  fit  for  the  purpose  for  which  they  are  re- 
quired by  the  purchaser. 

"Workman^'  Injured  on  Way  to  Employers'  Canteen. — On 
authority,  it  seemed  tolerably  plain  that  the  applicant  in  the 
recent  case  of  Sir  W.  G.  Armstrong,  Whitworth  &  Co.  Limited 
V.  Redford,  was  entitled  to  claim  compensation  in  respect  of  the 
'^personal  injury"  which  she  had  sustained  as  "arising  out  of 
and  in  the  course  of"  her  employment,  within  the  meaning  of 
section  1  of  the  Workmen's  Compensation  Act  1906  (6  Edw.  7, 
c.  58):  (see  Blovelt  v.  Sawyer,  89  L.  T.  Rep.  658;  (1904)  1 
K.  B.  271;  Morris  v,  Lambeth  Borough  Council,  8  W.  C.  C.  1; 
and  Rowland  v.  Wright,  99  L.  T.  Rep.  758;  (1909)  1  K.  B.  963). 
Two,  however,  of  the  five  learned  Lords — Finlay  and  Dunedin — 
before  whom  an  appeal  from  the  decision  of  the  Court  of  Appeal 
to  the  House  of  Lords  was  heard,  arrived  at  a  contrary  con- 
clusion; still,  diversity  of  opinion  in  workmen's  compensation 
cases  is  of  such  common  occurrence  in  the  House  of  Lords  that 
it  is  almost  a  matter  for  surprise  if  unanimity  occasionally 
exists.  In  the  present  case,  the  majority  of  three  learned 
Lords,  conjointly  with  the  three  learned  judges  of  the  Court  of 
Appeal,  make  six  approving  of  an  award  by  the  learned  County 
Court  judge  in  favor  of  the  applicant,  as  against  two  against 


the  same.  And  when  the  facts  of  the  case  are  considered,  it 
will  be  recognized  that  there  was  ample  reason  to  warrant  that 
award.  The  applicant  slipped  as  she  was  descending  the  steps 
leading  to  the  canteen  which  was  established  by  the  employers 
for  the  use  of  their  workmen.  She  was  returning  to  her  work, 
which  had  been  interrupted  by  the  excursion  to  the  canteen. 
There  was  no  question  of  the  applicant  being  outside  the  em- . 
ployers'  premises  when  the  accident  befell  her.  She  met  witl^ 
the  accident,  therefore,  on  the  employers'  premises,  although  not 
on  that  part  of  those  premises  where  the  workshop  in  which  the 
applicant  was  employed  was  situated,  but  where  the  applicant 
was  entitled  to  be  as  a  condition  of  the  contract  of  service  with 
the  employers.  The  canteen  being  situated  immediately  above 
the  offices  of  the  employers  and  surrounded  on  three  sides  by 
their  premises,  and  being  connected  by  a  door  with  the  rest  of 
those  premises,  was  found  by  the  learned  County  Court  judge 
to  form  a  portion  of  the  employers'  premises  expressly  set 
apart  for  the  use  of  their  workmen.  In  the  view  that  was 
taken  by  His  Honor — a  'View  that  was  unhesitatingly  accepted 
as  entirely  correct  by  the  Court  of  Appeal — the  applicant  was, 
in  those  circumstances  entitled  to  compensation.  The  House  of 
Lords  having  by  their  majority  affirmed  that  decision,  it  will 
govern  many  similar  cases  where  an  accident  happens  to  a  work- 
man, at  a  period  when  his  work  is  being  temporarily  suspended 
for  his  own  benefit,  but  while  he  is  yet  on  his  employer's  prem- 
ises and  later  on  will  resume  his  arrested  occupation. 

What  is  a  Funded  Debt. — Perhaps  few  words  have  a  more 
general  signification  than  the  word  "fund"  or  "funds."  Derived 
•presumably  from  the  Latin,  fundus,  meaning  "the  bottom  of 
anything,"  the  words  are  commonly  applied  to  a  sum  of  money, 
stock  or  the  like,  put  by  as  a  source  of  supply.  Hence  the  ex- 
pression "money  in  the  funds,"  meaning  the  Government  funds 
such  as  consols,  but  not  floating  securities  like  unfunded  Ex- 
chequer bills.  Having  regard  to  the  fact  that  the  word  fundus 
also  meant  a  farm  or  land  (see  Co.  Litt.  5a),  it  is  conceivable 
that  the  words  "trust  funds"  might  in  some  circumstances  in- 
clude land.  The  meaning  of  the  word  "funded  debt"  arose  in  the 
recent  case  of  Attorney-General  v.  South  Wales  Electrical 
Power  Distribution  Company  (122  L.  T.  Rep.  417;  (1950)  1 
K.  B.  552).  There  a  company,  being  unable  to  pay  the  interest 
on  its  debenture  stock,  issued  "deferred  warrants,"  in  payment  of 
such  interest.  These  warrants  themselves  carried  interest;  and 
the  question  was  whether  the  transaction  amounted  to  an  issue 
of  "loan  capital,"  or  the  creation  of  a  "funded  debt,"  witiiin  the 
meaning  of  section  8  of  the  Finance  Act  1899,  and  it  was  held 
that  it  did  not.  The  statute  provided  that  if  a  local  authority 
proposed  to  issue  any  "loan  capital"  they  sliould,  before  the 
issue  thereof,  deliver  to  the  Commissioners  of  Inland  Revenue 
a  statement  of  the  amount  proposed  to  be  secured  by  the  issue, 
and  such  statement  was  to  be  charged  with  ad  valorem  stamp 
duty;  and  in  that  section  "loan  capital"  was  defined  as  mean- 
ing (among  other  things)  "funded  debt."  Lord  Sterndale,  M.R., 
in  the  course  of  his  judgment  said:  "It  has  been  rightly  said 
that  there  is  no  definition  in  law  of  'funded  debt.'  Nor  do  I 
intend  to  attempt  to  give  one  which  is  in  any  way  exhaustive. 
I  merely  intend  to  deal  with  the  expression  'funded  debt'  so  far 
as  is  necessary  for  the  purpose  of  the  present  case.  I  did  take 
the  trouble  to  see  what  definitions  were  given,  for  the  general 
public,  in  the  best  dictionaries,  and  I  found  this  definition  of 
'fund,'  as  a  verb :  'To  provide  a  fund ;  hence  to  convert  a  float- 
ing debt  into  a  more  or  less  permanent  debt  at  a  fixed  rate  of 
interest.'  I  also  found  the  following  definition  of  'funded:' 
'That  which  has  been  made  part  of  the  permanent  debt  of  the 
State,  with  provision  for  regular  payment  of  interest  at  a  fixed 
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rate.'  Of  course  that  definition  overlooks  the  fact  that  it  needs 
not  be  a  debt  of  the  State  at  all;  it  may  be  a  debt  of  a  com- 
pany as  well  as  that  of  the  State  .  . .  there  must  be  a  making 
of  something  into  a  permanent  debt  with  provision  for  regular 
payment  of  interest  at  a  fixed  rate."  Lord  Justice  Atkin  said: 
"To  my  mind  a  funded  debt  includes,  at  any  rate,  this  concep- 
.  tion,  that  you  are  substituting,  for  short  obligations,  a  series  of 
obligations  more  or  less  permanent  and  uniform  in  character." 
Lord  Justice  Younger  characterized  the  transaction  as  a  "statu- 
tory moratorium,"  and  entirely  agreed  with  the  Master  of  the 
Rolls  as  to  the  meaning  of  the  words  "funded  debt."  At  the 
present  time,  when  there  is  a  large  floating  debt,  the  point  is 
interesting.' 

Scottish  Law  Reforms. — Readers  of  Boswell  will  no  doubt 
recall  the  frequency  with  which  he  and  Johnson  discussed  ques- 
tions of  law,  or  the  ethics  of  advocacy  or  other  matters  touch- 
ing the  administration  of  justice.  On  one  occasion  the  con- 
versation drifted  on  to  the  subject  of  law  reports,  when  Johnson 
delivered  himself  thus:  "The  English  reports,  in'  general,  are 
very  poor;  only  the  half  of  what  has  been  said  is  taken  down, 
and  of  that  half,  much  is  mistaken.  Whereas,  in  Scotland,  the 
arguments  on  each  side  are  deliberately  put  in  writing,  to  be 
considered  by  the  court.  I  think  a  collection  of  your  cases  upon 
subjects  of  importance,  with  the  opinions  of  the  judges  upon 
them,  would  be  valuable."  Some  years  after  this  conversation 
took  place  a  great  Scottish  eollection  of  reports  was  made  in 
Morison's  Dictionary  of  Decisions,  and,  turning  over  its  pages, 
one  cannot  fail  to  be  struck  by  the  disproportionate  space  allotted 
to  argument  and  judgment  respectively,  the  judgment  often- 
times being  confined  to  the  mere  "interlocutor,"  i.e.,  the  formal 
order,  whereas  long  paragraphs  set  out  the  argument  in  detail 
and  with  a  wealth  of  citation  from  the  Roman,  Dutch,  and  French 
jurists.  It  was  all  extremely  interesting  from  the  purely 
academic  point  of  view,  but  there  was  just  a  suspicion  that  the 
obiect  of  legal  debate  was  rather  to  afford  an  opportunity  for 
the  display  of  research  by  the  rival  advocates  than  to  decide 
between  the  opposing  contentions  of  ordinary  Utigants.  In  the 
fullness  of  time,  therefore,  a  reformer  appeared  who  passed  an 
Act  of  Parliament  which,  by  providing  that  "it  shall  not  be  com- 
petent to  the  Lord  Ordinary  to  direct  eases  or  minutes  of  debates, 
or  other  written  argument,  to  be  prepared  by  the  parties,  whether 
for  the  use  of  himself  or  of  the  Inner  House,"  struck  a  deadly 
blow  at  the  old  learning,  and,  as  someone  sipd,  "Pothier,  and 
Voet,  and  Vinnius,  and  the  Corpus  Juris,  and  all  the  familiar 
words  of  ancient  days,  occurred  no  more."  Scottish  reports 
.gradually  became  very  like  those  now  obtaining  in  England, 
save,  of  course,  in  the  terminology,  greater  space  being  devoted 
to  the  judgment  and  less  given  to  the  argument.  But  even  the 
abolition  of  written  arguments  has  not  satisfied  the  reformers. 
A  demand  is  made  afresh  by  a  writer  in  the  current  issue  of  the 
Scottish  Law  Review  for  a  revision  of  the  system  of  pleading 
still  prevailing,  which  he  describes  as  "antiquated,  archaic,  and 
pedantic."  Whether  this  matter  is  managed  better  in  England 
may  be  doubtful,  but  certainly  in  some  respects  the  Scottish 
system  might  with  advantage  be  altered  and  greater  economy 
secured  by  an  abbreviated  form  of  pleadings.  The  summons  or 
writ  is  unnecessarily  cumbrous,  and  the  rambling  "condescend- 
ence" might  advantageously  be  curtailed.  As  to  the  various  other 
reforms  of  procedure  in  the  Court  of  Session  advocated  by  the 
writer  in  question  and  whether  they  would  tend  towards  greater 
efficiency  in  the  dispatch  of  business  an  Englishman  is  scarcely 
in  a  position  to  decide,  but  it  would  certainly  be  well  that  the 
proposals  should  be  carefully  considered  by  those  in  authority. 
In  one  small  matter,  as  to  the  personnel  of  English  courts,  re- 


ferred to  incidentally  in  his  article,  the  writer  is"  not  accurately 
informed.  The  associates  in  the  English  courts  are  not,  as  a 
rule,  members  of  the  Bar.  Occasionally  barristers  are  temporarily 
employed  in  this  capacity,  but  the  members  of  the  regular  staff 
are  not  barristers. 


#Jbiteir  ^xxi» 

Just  a  Game.— Lotto  t?.  State,  208  S.  W.  563. 

On"e  op  the  Proletariat,— Bom  v.  King,  124  N.  E.  399. 

A  Unitabiax. — Only  r.  Holy  Trinity  Church,  2  Manitoba  248. 

Why  the  Suit  f— Query  v.  Postal  Telegraph-Cable  Co.  (N. 
Car.)  101  S.  E.  390. 

Naturally! — The  case  of  Beach  v.  Haynes,  207  Mich.  93,  was 
a  controversy  over  the  riparian  rights  of  the  plaintiff. 

Speaking  op  Whom?— "It  is  to  be  hoped  that  the  reign  of 
this  monster  is  nearly  over." — Per  Sanborn,  J.,  in  United  States 
V.  Amo,  261  Fed.  106. 

Well!  Weu.!— In  Bryan  t?.  Commonwealth  (Va.)  101  S.  E. 
316,  Bryan  was  convicted  of  unlawfully  transporting  liquor  along 
a  city  street.    Moreover,  he  was  convicted  twice! 

Shrewd,  Perhaps,  But  Monstrous! — "It  has  been  shrewdly 
said  that,  in  the  administration  of  justice,  it  is  quite  as  im- 
portant that  justice  appears  to  be  done  as  that  it  is  done."— 
Per  Lamm,  C.  J.,  in  Greene  County  v.  Lydy,  172  S.  W.  384. 

Did  He  Mean  It?— In  the  case  of  In  re  Adams,  172  N.  Y. 
Supp.  612,  it  was  said  by  Giegerieh,  J.,  that  an  application  for 
permission  to  remove  dead  bodies  from  a  cemetery  belonged  ''to 
a  class  of  motions  that  should  not  be  granted  without  the  gravest 
reasons." 

Justice  Triumphs  at  Last! — From  the  facts  in  Traw  v. 
Heydt,  (Mo.)  216  S.  W.  1009,  recently  decided,  it  appears  that 
the  defendant  beat  up  her  cook  when  the  latter  refused  to  leave 
on  being  ordered  to  do  so,  and  won  out  in  a  suit  for  damages. 
Congratulations,  Mrs.  Heydt  I 

London  Climate.— In  the  case  of  In  re  Thome,  4  Sw.  &  Tr. 
36,  11  Jur.  (N.  S.)  569,  there  was  involved  a  will  made  by 
an  army  officer  in  Africa  beginning  as  follows :  "In  the  event  of 
my  death  while  serving  in  a  horrid  climate,"  etc*  The  testator 
later  died  in  London.    It  was  held  that  the  will  was  effective. 

A  Friendly  Enemy. — One  can  easily  visualize  the  plaintiff  in 
Friend  v.  Childs  Dining  Hall  Co.,  231  Mass.  65,  tripping  li^tly 
into  the  restaurant,  with  smiles  and  pleasant  greetings  for  all  and 
eager  anticipation  written  in  every  line  of  her  face.  But  how 
differently  she  must  have  departed,  for  alas,  they  served  stones  in 
her  beloved  baked  beans! 

Punishing  the  Profession. — Exact  copy  of  ad.  in  London 
Law  Times  for  May  8,  1920 : 

TYPEWRITING  PAPER. 

"The  Sign  op  the  Bell." 

A  "Sound"  and  "Striking"  Investment. 

Does  This  Ap"peal"  to  You. 

Or  Any  Other  Reason. — Said  Lumpkin,  J.,  in  Tompkins  v. 
State,  17  Ga.  360,  speaking  of  the  assigning  of  a  false  reason  for 
an  act  as  serving  to  prove  the  contrary  to.  be  true;     "A  girl. 
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who  gives  as  a  reason  why  she  is  not  in  love,  that  her  beau  is  no 
older  than  herself,  is  already  a  vietim  to  the  tender  passion.'' 
In  our  humble  opinion  the  analogy  is  not  striking.  For  who 
eve^  heard  of  a  woman  giving  her  real  reason  for  doing  anything? 

PassiiTg  t^e  Buck! — ^In  State  v.  Nunemacher,  84  So.  167,  a 
criniinal  prosecution  for  unlawfully  selling  intoxicating  liquor 
eon9iBting  of  a  bottle  of  wine,  the  Supreme  Court  of  Louisiana 
sidestepped  the  issue  of  fact  thus  neatly:  ''The  bottle  of  wine 
wasj  brought  up  in  the  original  package  on  the  application  for 
a  writ  of  certiorari  by  defendants.  In  argument,  it  was  stated 
that  the  contents  of  the  bottle  were  'vile  stuff/  on  account  of 
its  weakness;  and  the  court,  it  is  supposed,  is  expected  to  test 
the  Vine  for  the  purpose  of  determining  whether  it  is  an  intoxi- 
cating liquor  or  not.  The  fact  whether  the  liquor  was  intoxicating 
or  not  must  be  determined  by  the  trial  judge  or  jury  alone.  This 
contt  is  without  jurisdiction  in  the  matter.'' 

In  rb  Harding. — The  pertinent  inquiry  with  respect,  to  the 
Republican  nominee  for  President  is  "Can  he  win?"  After  cast- 
ing :his  horoscope  from  the  law  reports,  we  confess  to  a  somewhat 
skeptical  state  of  mind.  While  the  cases  are  not  many  in  num- 
ber, they  are  Significant.  Speaking  broadly,  he  is  a  loser  as 
against  the  field  (see  Harding  v.  Field,  1  N.  Y.  App.  Div.  391) 
and  he  cannot  be  said  to  have  a  winning  way  with  people  gen- 
eraDy  (see  Harding  v.  People,  160  111.  459).  He  can't  beat  such 
a  striking  personality  as  the  Governor  of  New  York  (see  Hard- 
ing v.  Smith,  11  Pick.  478),  nor  can  he  win  against  any  strong 
candidate  whom  the  Democrats  may  nominate  (see  Harding  i;. 
Strong,  42  111.  148).  However,  it  cannot  be  denied  that  he  has 
at  least  a  chance,  as  the  judgment  in  Harding  v.  Hazard,  31 
Hun  42,  bears  testimony. 

Lord  Cullen  as  a  Mimic. — ^Of  the  second  Lord  CuUen  a 
multitude  of  stories  have  come  down  to  us,  says  the  Law  Times, 
not 'so  jDuch  concerned  with  his  distinction  as  a  judge,  but 
recording  his'  extraordinary  powers  of  mimicry.  According  to 
Dr.  Alexander  Carlyle,  familiarly  known  in  Scotland  as 
''Jupiter"  Carlyle,  Cullen's  talent  "was  not  merely  an  exact  imi- 
tation of  voice  and  manner  of  speaking,  but  a  perfect  exhibi- 
tion of  every  man's  manner  of  thinking  on  every  subject." 
Boswell,  too,  who  knew  him  well  and  who  being,  as  everyone 
knows,  a  perfect  Adonis  himself,  felt  justified  in  caUing  atten- 
tion to  Cullen's  ughness,  bears  witness  to  his  wonderful  mimetic 
powers.  One  of  the  stories  connected  with  an  exhibition  of  his 
imitative  talent,  preserved  in  Kay's  "Edinburgh  Portraits,"  is 
amusing  enough.  It  seems  that  the  then  Lord  President,  having 
heard  of  Cullen's  attainments,  arranged  a  dinner  party  to  which 
CuUen,  then  a  young  advocate,  was  invited.  After  the  cloth 
was  removed,  Cullen  kept  the  company  amused  by  a  successioh 
of  imitations  of  the  most  eminent  practicing  members  of  the 
Bar.  The  president  was  greatly  delighted,  and  hinted  that  he 
need  not  limit  himself  to  the  Bar,  whereupon  CuUen  took  off 
each  judicial  dignitary  in  turn  except,  of  course,  the  President 
tkimself.  "But,"  said  his  Lordship,  "why  am  I  excepted?  I 
cannot  really  allow  this."  Cullen  was  loth  to  comply,  but,  as  his 
Lordship  was  insistent,  he  at  length  yielded,  whereupon  the  Lord 
President  was  exhibited  to  the  life.  All  present  were  convulsed 
with  laughter  except  the  President  himself,  who,  after  an  unsuc- 
cessful attempt  to  affect  indifference,  at  last  ejaculated  with 
much  bitterness,  "Very  amusing,  Mr.  Robert — ^very  amusing  truly; 
ye're  a  clever  lad — ^very  clever;  but  just  let  me  tell  you — ^that's 
no'  the  way  to  rise  at  the  Bar!"  Despite  this  damper  and  despite 
his  habit  of  mimicry,  Cullen  became  a  successful  advocate,  and, 
as  has  been  said,  rose  to  the  Bench. 


A  Judgment  Without  Reason. — ^Many  interesting  documents 
emanating  from  justice  of  the  peace  courts  have  been  in  times 
past  "embalmed"  (to  use  the  expression  of  a  jealous  rival  editor) 
in  this  column  of  Law  Notes.  Herewith  we  submit  another, 
sent  to  us  by  a  Kansas  correspondent,  and  consisting  of  a 
judgment  with  a  postscript,  as  follows: 


John  York 

PR 
va. 
William  Byers 

Deft-  J 


Before 


a  Justice  of  the  Peace. in 


and  for  Sherman  Township,  Leaven- 
worth County,  Kansas. 

i.    ■  .1 
Judgment  and  Findings'  of  the  Court. 

I,  the  above  named  Justice  of  the  Peace  and  in  the  ab.6ve  en- 
titled action,  find  that  the  defendant,  William  Byiers,  is  indebted  to 
the  plamtiff,  John  York,  in  the  sum  of  Four  and  90/100  dollars 
balance  due  the  said  plaintiff  for  his  personal  services  to  and  for 
the  defendant,  and  in  the  further  sum  of  Seven  doUars  for 
damages  done  to  plaintiffs  crop  by  the  live  stock  of  the  s^d 
defendant.  Therefore  it  is  Considered,  Ordered  and  Adjudged, 
by  said  Justice  of  the  Peace,  that  the  said  plaintiff,  John  YOJrk,' 
have  and  recover  from  and  of  the  said  defendant,  WiliiAiri  Byers, 
the  sum  of  Eleven  dollars  and  Ninety  cents,  together  with  the 
costs  of  this  action  taxed  at  Nineteen  and  65/100  dollars. 

In  witness  whereof,  I  have  hereunto  affixed  my  name  aij^ 
title  of  office  at  Linwood,  Kansas,  this  12th  day  of  April,  ld20. 


Justice  of  the  Peace, 


It  would  consume  a  great  deal  of  time  to  explain  all  the  rea-| 
sons  for  my  action  in  this  case,  and  would  not  prove  profitable 
to  any  one,  only  as  a  matter  of  curiosity.  I  am  ready  to  make 
any  explanations  to  any  one  who«may  be  interested  in  this 
case  upon  request,  but  only  verbally. 


Evidently  the  learned  justice  does  not  believe  in  written  opin- 
ions. But  our  curiosity  is  aroused.  Will  not  some  one  of  our 
readers,  conveniently  located,  apply  in  person  to  His  Honor  for 
an  explanation  of  his  reasons!  We  will  be  glad  to  publish  it  .for 
the  edification  of  the  bar. 


dHorr^spfimbence 


FORGING   FINGER   PRIITTS. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  been  out  of  the  State  and  did  not  i:ead  until 
to-day  your  editorial  in  the  March,  1920,  issue  respecting  the 
forging  of  finger  prints.  As  to  Mr.  Carlson's  ability  to  forge 
finger  prints  (see  p.  203)  I  am  more  than  skeptical.  While  not 
denying  its  possibility,  I  do  not  believe  that  he  can  or  has  done 
it.  He  sent  me  his  paper  months  ago  and  I  at  once  sent  him 
some  finger  impressions  and  invited  him  to  submit  forgeries. 
Receiving  no  answer,  I  repeated  the  request  but  have  received  no 
response.  We  have  been  acquainted  for  some  time  and  other 
letters  have  always  been  answered. 

Duplicates  can  be  made  by  photography  undoubtedly,  and  a^ 
photo  could  easily  be  detected.  I  am  not  prepared  to  say  how; 
else  a  forgery  could  be  perpetrated.  It  certainly  would  be  not 
easy  task.  ; 

Marshall  D.  Ewell,         I 

Memphis,  Tenn,  Handwriting  Expert 
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MINORITY  AMENDHENTS   TO   FEDERAL   CONSTITUTION. 

To  the  Editor  of  Law.  Notes. 

giB:  The  United  States  Supreme  Court  has  handed  down  its 
decision  sustaining  the  Eighteenth  Amendment  and  the  Volstead 
Act,  and  though  this  decision  will  be  disappointing  to  many  its 
importance  cannot  be  exaggerated,  as  it  clearly  indicates  the 
danger  that  threatens  this  nation  from  within. 

This  decision  makes  it  clear  that  should  the  Socialist,  Com- 
munist, 1.  W.  W.  or  Anarchist  obtain  control  of  two-thirds  of 
the  national  legislature  and  of  two-thirds  of  the  State  legislatures/ 
or  should  some  religious  association,  it  matters  not  whether  it 
be  Buddhist,  Catholic  or  Protestant,  gain  conti'ol  of  two-thirds 
of  the  United  States  Senate  and  House  of  Representatives  and 
also  of  two-thirds  of  the  State  legislatures  it  may  write  its  politi- 
cal or  religious  systems  into  the  Constitution  and  the  people 
must  submit  or  resort  to  civil  war. 

;Taine  in  his  masterly  analysis  of  the  French  Revolution  shows 
how  300,000  Jacobins,  by  their  thorough  organization,  dominated 
the  26,000,000  people  of  France,  destroyed  the  Monarchy,  estab- 
lished the  'Worship  of  the  Goddess  of  Reason"  and  seriously  pro- 
posed to  reduce  the  population  of  France  from  26,000,000  to 
5^0*00,000  and  did  massacre  3,000,000  of  people  before  check 
was  put  to  their  madness. 

Arthur  Young  writing  in  1792  ("Travels  in  France,  On  the 
Revolution  in  France,"  note  3)  says:  "We  learn  by  Mr.  Payn^ 
that  General  Washington  accepted  no  salary  as  commander  of 
their  troops  nor  as  president  of  their  legislature — an  instance 
that  does  honor  to  their  government,  their  country,  and  to  human 
nature;  but 'it  may  be  doul)^ed  whether  any  such  instances  will 
occur  two  hundred  years  hence.  The  exports  of  the  United  States 
now  amount  to  twenty  millions  of  dollars;  when  they  amount  to 
five  hundred  millions,  when  great  wealth,  vast  cities,  a  rapid 
circulation,  and  by  consequence  immense  private  fortunes  are 
formed,  will  such  spectacles  be  found  t  Will  their  government 
be  then  as  faultless  as  it  appears  at  present?  It  may.  Probably 
it  will  still  be  found  excellent;  but  we  have  no  conviction,  no 
proof;  it  is  the  womb  of  Time — *The  Experiment  Is  Not 
Made.'"  The  decision  of  the  Supreme  Court  Recalls  the  words 
of  Arthur  Young  to  mind,  and  clearly  shows  that  the  Constitution 
of  the  United  States  is  still  only  an  experiment;  and  that  there 
is  not  in  the  Constitution  any  safeguards  for  civil  and  religious 
liberty  as  against  the  attacks  of  a  bold  and  aggressive  minority — 
as  were  the  Jacobins  of  France — as  such  a  minority  may  by 
securing  control  of  the  National  and  State  Legislatures,  so  amend 
the  Constitution  as  to  nullify  all  of  its  provisions  for  civil  and 
religious  liberty.  This  decision  shows  that  Amendment  X  of  the 
Constitution,  which  was  intended  as  a  check  or  restraint  upon 
the  power  conferred  upon  the  legislatures  of  the  several  states 
by  Art.  V  of  the  original  Constitution,  is  a  mere  string  of 
meaningless  words.  The  way  has  been  open  for  every  doctrinaire, 
political,  social  and  religious  faddist  to  assail  the  Constitution 
with  amendments,  and  the  question  is,  will  the  barrier  be  strong 
enough  to  resist  the  floods  that  will  be  poured  upon  itf 

Pascagoula,  Miss,  Ciias.  E.  Chidsey. 
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RatHW:aUon  of  Federal  Amendments. 

THE  question  of  the  maimer  of  ratifying  amendments 
to  the  Federal  Confltitution  has  developed  a  new 
phase  which  brings  out  very  sharply  the  injurious  ten- 
dency of  the  ruling  of  the  Supreme  Court  in  the  prohibi- 
tion case.  The  Tennessee  Constitution  provides  that  no 
amendment  to  the  Federal  Constitution  shall  be  ratified 
by  a  legislature  whose  members  were  elected  before  the 
amendment  was  submitted  to  the  states.  The  purpose  of 
the  provision  is  obviously  to  give  the  people  of  the  state 
an  opportunity  to  elect  their  representatives  with  refer- 
ence to  their  views  on  the  measure  on  which  they  are  to 
pass  irrevocably.  The  Attorney  General  of  Tennessee  has 
recently  rendered  an  opinion  to  the  effect  that  the  woman 
suffrage  amendment  may  be  ratified  by  a  legislature 
elected  before  that  amendment  was  submitted^  saying  that 
tlie  decision  in  the.  Ohio  referendum  case  clearly  estab- 
lishes that  ^'the  power  of  a  Legislature  to  ratify  an  amend- 
ment to  the  Federal  Constitution  is  derived  solely  from 
the  people  of  the  United  States  through  the  Federal 
Constitution,  and  not  from  either  the  people  or  the  Con- 
stitution of  a  State.  The  power  thus  derived  cannot  be 
taken  away,  limited  or  restricted  in  any  way  by  the  Con- 
stitution of  a  Stata  The  provision  of  ihe  T^messee 
Constitution  above  referred  to,  if  valid,  would  undoubt- 
edly be  a  restriction  upon  that  power.  If  the  people  of 
a  State,  through  their  Constitution,  can  delay  action  on 
an  amendment  until  after  one  election,  there  is  no  reason 
why  they  eannot  delay  it  until  after  two  elections,  or  five 
eleetions,  or  until  the  lapse  of  any  period  of  time  they 


may  see  fit,  and  thus  practically  nullify  the  article  of 
the  Federal  Constitution  providing  for  amendments.  I 
am,  therefore,  confident  that  if  the  Tennessee  Legislature 
is  called  in  session  it  will  have  the  clear  pow«  to  ratify  the 
amendment,  notwithstanding  any  provision  of  the  Ten- 
nessee Constitution."  It  is  probable  that  this  opinion 
correctly  represents  the  result  of  the  Supreme  Court  de- 
cision and  will  be  sustained  if  the  matter  comes  into 
litigation.  But  a  more  graphic  illustration  could  not  be 
imagined  of  the  manner  in  which  any  form  of  ratifica- 
tion other  than  by  referendum  deprives  the  people  of 
the  right  to  self-government.  The  growing  recognition 
of  the  dangers  of  the  existing  method  of  ratification  was 
^'ell  voiced  by  the  Governor  of  Vermont,  who,  in  refus- 
ing to  call  a  special  session  to  act  on  the  Nineteenth 
Amendment,  said  of  the  decision  in  the  Ohio  referendum 
case:  "This  decision  leaves  the  people  at  the  mercy  of 
any  group  of  men  who  may  lobby  a  proposal  for  a  change 
iji  the  Federal  Constitution  through  Congress  and  then 
through  the  Legislatures  of  the  States.  If  the  people  of 
\''ermont,  in  accepting  a  place  in  the  Union  of  States, 
inadvertently  lost  in  whole  or  in  part  the  right  of  self- 
government  and  conferred  it  on  a  Legislature,  there  is 
all  the  more  reason  why  a  L^slature  should  not  pass 
upon  a  question  which  has  arisen  since  their  election,  and 
upon  which  their  constituents  have  had  no  opportunity 
to  express  themselves." 

Tolerance. 

MANY  persons  will  agree  with  the  views  of  Gov. 
Clement  of  Vermont,  quoted  in  the  preceding 
paragraph,  while  others  will  agree  with  the  Governor  of 
Tennessee  who  took  the  opposite  view  under  the  same 
circumstances.  Arguments  of  some  weight  can  be  ad- 
duced in  support  of  each  position.  The  one  viewpoint 
which  it  is  difficult  to  justify  is  that  voiced  by  the  presi- 
dent of  the  national  woman  suffrage  association,  who  is 
reported  to  have  said:  "The  decision  of  Gov.  Clement 
is  so  contrary  to  the  dictates  of  justice,  of  common  sense 
and  expediency  that  it  convinces  me  that  there  is  a 
sinister  and  far-reaching  influence  behind  it.  To  im- 
cover  that  influence  and  spread  it  on  the  record  is  one 
of  the  immediate  tasks  of  suffragists."  This  is* a  fair 
illustration  of  the  spirit  which  is  the  bane  of  democratic 
institutions,  the  prevalent  readiness  to  believe  and  assert 
that  an  opinion  not  in  accord  with  that  of  the  propa- 
gandist must  arise  from  imbecility  or  corruption.  It 
rims  through  every  phase  of  our  public  life — the  church 
scorning  as  "heathen"  the  nonbelievers  of  its  dogmas,  the 
politician  periodically  appealing  to  the  voters  to  save  the 
country  from  the  rascality  of  the  opposing  party,  the  at- 
torney eloquently  portraying  his  client  in  angelic  hues  and 
ascribing  the  most  diabolical  motives  to  innocent  acts  of 
his  adversary,  the  labor  agitator  denouncing  all  empbyers 
as  capitalistic  monsters  battening  on  the  blood  and  tears 
of  wage  slaves.  The  fact  is,  of  course^  that  no  man  and 
no  organization  is  wholly  without  error  or  wholly  with- 
out virtua  The  ideal  contest  would  be  such  a  fair, 
honest  and  temperate  discussion  as  would  sift  out  the 
error  and  save  the  truth  of  each.  But  at  present  each 
wages  an  intolerant  war  of  extermination,  with  the  re- 
sult that  the  victor  stands  committed  to  his  errors  as  well 
as  to  his  virtues.  By.  those  errors  he  is  in  turn  un- 
done, and  the  success  of  the  opposite  party  repeats  the 
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same  histoiy,  the  ascertamment  of  the  nonpartisan  truth 
being  meanwhile  furthered  not  a  particle.  The  difficul- 
ties of  our  system  are  not,  after  all,  inherent ;  neither  do 
thej  yield  to  any  single  remedy.  What  is  needed  is  some 
means  of  putting  to  work  all  the  good  elements  of  human 
natura  We  are  able  to  solve  all  our  problems.  The  only 
problem  after  all  is  just  to  get  along  together,  to  curb 
our  selfishness,  since  there  is  enough  for  all.  If  we 
could  have  in  our  political  assemblies,  .in  our  legislative 
halls,  in  our  court  rooms,  a  little  more  tolerance  and  a 
little  less  bitterness,  a  little  more  willingness  to  recognize 
the  merits  of  the  other  man's  viewpoint  even  while  urging 
the  greater  merits  of  our  own,  the  making  and  the  enforce- 
ment of  law  would  become  more  a  search  for  truth  and  less ; 
a  struggle  for  partisan  advantage,  and  most  of  the  prob- 
lems which  now  loom  so  large  would  be  found  to  be  mere 
trifles  magnified  by  being  seen  through  the  mists  of  mis- 
understanding. 

The  Non-Partisan  League  Case. 

'HiLE  on  principle  the  power  of  the  Federal  Supreme 
Court  to  pass  on  the  validity  of  state  laws  is  open 
to  serious  question,  the  matter  becomes  almost  academic 
in  view  of  the  manner  in  which  the  power  has  been  ex- 
ercised in  recent  years.  The  l^slation  passed  by  the 
Non-partisan  League  in  North  Dakota  and  sustained  in 
Oreen  v.  Prazier,  40  Sup.  Ct.  499,  would  have  horrified  the 
bench  of  twenty  years  ago.  In  brief  the  legislation  in 
question  provided  for  state  banks,  state  warehouses,  mills, 
and  elevators  financed  by  state  funds  raisedt  by  a  bond 
issue,  and  also  a  state  home  building  association  similarly 
financed.  The  court  said:  "In  many  instances  states 
and  municipalities  have  in  late  years  seen  fit  to  enter  upon 
projects  to  promote  the  public  welfare  which  in  the  past 
have  been  considered  entirely  within  the  domain  of  private 
enterprise.  Under  the  peculiar  conditions  existing  in 
North  Dakota,  which  are  emphasized  in  the  opinion  of 
its  highest  court,  if  the  state  sees  fit  to  enter  upon  such 
enterprises  as  are  here  involved,  with  the  sanction  of  its 
Constitution,  its  Legislature  and  its  people,  we  are  not 
prepared  to  say  that  it  is  within  the  authority  of  this 
court,  in  enforcing  the  observance  of  the  Fourteenth 
Amendment,  to  set  aside  such  action  by  judicial  deci- 
sion." This  decision  makes  plain  what  has  been  more 
than  once  said  in  Law  Notes  that  there  is  no  Constitu- 
tional barrier  against  the  program  of  the  ultra  radical. 
The  barrier,  if  it  exists,  must  be  found  in  the  sober  sense 
of  the  American  people.  It  is  well  that  it  is  so,  for  the 
people  are  entitled  to  any  laws  they  wish  and  to  no  better 
government  than  they  make  for  themselves.  In  govern- 
ment as  in  all  else  it  is  only  by  experiment  that  theories 
may  be  tested.  If  the  North  Dakota  laws  work  well  they 
wiU  be  perpetuated  and  imitated,  while  if  they  work 
badly  they  will  soon  be  repealed.  It  is  only  when  theories 
are  put  in  the  Constitution  so  as  to  be  difficult  of  abro- 
gation that  any  experiment  in  which  a  majority  concurs 
is  really  dangerous. 

Sedition  in  the  Schools. 

THE  protests  which  have  been  made  in  many  quarters 
against  regulations  by  statute  or  by  administrative 
officers  aimed  at  the  Americanization  of  the  public  schools, 
seem,  so  far  as  they  are  made  in  good  faith,  to  proceed  on 


a  theory  which  is  entirely  erroneous.  It  is  not,  as  some 
seem  to  believe,  a  question  of  restraint  on  the  freedom  of 
thought  or  speech.  A  school  teacher  as  an  individual 
may  think  or  say  what  he  (or  she)  pleases  to  exactly  the 
same  extent' as  any  other  individual.  The  school  teacher 
as  a  paid  servant  is  bound  to .  perform  iiis  service  in  the 
manner  directed  by  his  employer  or  quit  the  employ- 
ment. A  school  teacher  as  an  individual  may  believe 
that  the  world  is  flat,  that  two  and  two  make  five,  that 
Russia  is  the  best  governed  nation  in  the  world,  or  any 
other  absurdity  that  may  appeal  to  him.  He  has  no  right 
whatever  to  impart  these  individual  vagaries  to  the 
children  under  his  charge  contrary  to  the  orders  of  the 
authorized  representatives  of  their  parents.  The  school 
teacher  differs  not  at  all  in  the  right  to  individual  free- 
dom from  a  private  employee,  yet  no  salesman  was  ever 
heard  to  complain  that  his  constitutional  rights  were  im- 
paired by  an  order  that  he  should  not  laud  the  goods  of 
a  competitor  as  superior  to  those  of  his  employer.  Tnere 
is  of  course  a  high  sounding  theory  that  the  obedience 
of  a  teacher  should  be  to  truth  only  and  that  intellectual 
progress  is  stifled  if  he  is  in  any  way  fettered  in  his  quest 
therefor.  In  the  first  place  the  proper  order  of  procedure 
is  for  the  teacher  to  discover  a  new  truth  if  he  will  and 
then  maintain  it  to  the  point  of  general  acceptance  before 
he  assumes  the  responsibility  of  impressing  it  on  im- 
mature and  undiscriminating  minds.  Furthermore, 
whatever  may  be  the  status  of  an  instructor  in  a  uni- 
versity of  national  scope,  the  idea  of  a  publie  school 
teacher  as  a  pioneer  in  the  realms  of  science  and  govern- 
ment is  simply  ludiprous.  The  fact  is  that  the  average 
public  school  teacher  of  the  type  which  calls  for  regula- 
tion is  a  mediocre  half-educated  person  who,  like  all  of 
that  class,  is  always  seeking  to  impress  his  (or  her)  un- 
digested views  of  religion  and  politics  on  others  at  every 
opportunity.  Parents,  sending  their  children  to  school 
under  compulsion  of  law,  are  entitled  to  have  their  in- 
struction confined  to  established  facts.  They  are  entitled 
to  have  the  instruction  of  their  children  in  doubtful  and 
controversial  matters  imparted  by  agencies  of  their  own 
choosing.  These  considerations  justify  the  exclusion 
from  the  schools  of  sectarianism,  woman  suffrage,  pro- 
hibition, the  use  of  tobacco  and  the  like  as  to  which  regu- 
lation has  in  the  past  been  lax  or  wholly  absent,  and  most 
certainly  demand  the  rigid  exclusion  of  all  doctrines  de- 
structive of  our  governmental  system.  There  must  al- 
ways be  a  free  forum  for  the  discussion  of  every  phase 
of  political  and  economic  questions,  but  that  discussion 
should  be  addressed  to  the  voters  of  the  nation  and  not 
to  its  children.  Most  teachers  have  sufficient  sense  of 
propriety  to  observe  voluntarily  the  obvious  rule;  those 
who  have  not  are  entitled  to  no  sympathy  if  it  is  forcibly 
impressed  on  them. 


I 


Implied  Exceptions  in  Speed  Laws. 

N  State  V.  Oorham,  188  Pac.  457,  it  was  held  that  a 
sheriff  in  pursuit  of  a  criminal  was  not  within  an 
ordinance  regulating  the  speed  of  motor  vehicles.  The 
court  said:  "It  is  not  meant  to  be  asserted,  of  course, 
that  there  are  no  restrictions  upon  the  speed  a  sheriff  or 
a  peace  officer  may  travel  in  the  pursuit  of  a  fleeing 
criminal.  Such  officers  may  abuse  their  privil^es  in 
this  respect  as  well  as  in  others  and  must  answer  for 
such  abuse.    What  is  meant  to  be  said  is  that  the  statutory 
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regulations  as  to  speed  do  not  apply  to  them,  and  that 
for  an  abuse  of  their  privileges  in  this  respect  they  must 
answer  in  the  manner  they  are  required  to  answer  for 
other  abuses  of  privilege."  The  decision,  while  novel 
as  to  the  particular  facts  involved,  finds  support  in  the 
cases  holding  that  speed  regulations  are  not  applicable 
to  fire  apparatus.  See  Hubert  v.  Oranzow,  131  Minn. 
361,  and  note,  Ann.  Cas.  1917D  565.  These  decisions, 
like  that  in  State  v.  BuHon,  41  K.  I.  303,  L.  R.  A.  1918F 
559,  which  applied  a  similar  rule  to  a  Naval  Reserve 
dispatch  bearer,  seem  to  rest  on  the  view  that  the  public 
interest  served  by  speed  in  these  exceptional  cases  is 
greater  than  that  protected  by  the  general  terms  of  the 
regulation.  This  reasoning  opens  a  nice  question  as  to 
the  effect  of  a  purely  private  necessity.  The  physician 
going  to  attend  an  emergency  call  presents  a  case  so 
strong  that  it  is  ordinarily  recognized  by  police  officers 
and  magistrates.  Other  occasions  might  easily  be 
imagined  of  equal  urgency.  If  the  question  is  to  be 
considered  as  one  of  comparative  necessity,  the  place 
where  the  allied  violation  occurred  must  also  be  taken 
into  account.  An  emergency  may  justify  high  speed  on 
a  clear  road  which  would  not  warrant  the  risk  involved 
in  the  same  speed  on  a  crowded  street.  It  would  seem 
also  that  the  court  in  the  Gorham  case  need  not  have  gone 
10  the  length  of  holding  that  for  a  violation  of  his  privi- 
lege the  officer  would  be  liable  only  as  for  misconduct  in 
office.  The  purpose  would  be  better  secured  by  a  rule 
that  the  privil^e  is  a  qualified  one,  leaving  a  liability 
under  the  ordinance  in  case  of  an  abuse  of  the  privilege. 
Such  a  rule,  making  the  reasonableness  of  the  speed  in 
view  of  the  emergency  a  question  of  fact  in  every  case, 
would  sacrifice  no  public  interest  and  would  put  the  courts 
in  a  position  to  deal  justly  with  every  exigency,  public 
or  private. 

Impartial  Jurors. 

THE  aphorism  of  Lord  Coke  that  a  juryman  in  a 
criminal  case  must  "stand  indifferent  as  he  stands 
unsworn"  has  been  of  necessity  subjected  to  many  "in- 
terpretative reservations"  in  late  years.  With  the  de- 
velopment of  modem  journalism  twelve  men  who  were 
absolutely  indifferent  on  any  question  of  general  interest 
and  importancie  would  ordinarily  be  mentally  unfit  to 
sit  on  a  jury.  In  cases  arising  under  state  and  local 
prohibition  laws  this  difficulty  has  been  frequently  en- 
countered, and  the  rule  established  in  those  cases  would 
seem  to  be  that  a  juror  is  competent  if  he  has  formed 
no  opinion  of  the  guilt  of  the  accused  as  to  the  particular 
offense  charged,  without  regard  to  his  opinions  on  the 
business  in  which  he  is  engaged  or  as  to  the  association 
fomenting  the  prosecution.  But  in  State  v.  Brooks,  188 
Pac.  942,  the  Montana  court  held  that  a  talesman  who 
testified  to  entertaining  a  violent  prejudice  against  the 
organization  known  as  the  I.  W.  W.  was  incompetent 
to  sit  on  the  trial  of  a  member  of  that  order  for  dis- 
tributing a  seditious  pamphlet.  It  is  hard  to  see  how, 
under  that  ruling,  a  jury  can  ever  be  obtained  in  such 
a  case.  Is  there  an  intelligent  man  in  the  country  who 
has  not  heard  of  the  I.  W.  W.  ?  And  having  heard  of 
it,  what  kind  of  a  man  is  he  who  has  no  prejudice  against 
it?  Let  a  man  but  belong  to  an  organization  sufficiently 
infamous  and  under  such  a  rule  he  is  exempt  from  trial 
except  by  a  jury  of  his  own  associates.     The  fact  is  that 


the  law  respecting  the  impartiality  of  jurors  is  not  in 
the  most  satisfactory  condition.  In  theory  the  courts 
cling  to  the  old  idea  of  absolute  indifference,  but  when 
that  theory  breaks  down  in  the  face  of  some  crime  of 
peculiar  notoriety  they  do  the  best  they  can  under  the 
circumstances.  This  is  none  too  satisfactory  a  method 
and  leads  to  many  reversals  of  apparently  just  convic- 
tions. Probably  the  best  possible  solution  would  be  to 
commit  the  entire  matter  to  the  discretion  of  the  trial 
court.  The  ease  with  which  a  jurj^  is  secured  in  England 
compared  with  the  weeks  often  consumed  in  the  same 
process  in  the  United  States  would  seem  to  indicate  that 
we  have  something  to  learn  about  this  detail  in  the  ad- 
ministration of  the  criminal  law. 

Condoning  Misconduct  of  Attorney. 

IN  a  recent  Oklahoma  case  (White  v.  Harrigan,  186  Pac. 
224)  the  court  held  that  the  fraud  shown  by  the 
evidence  was  so  gross  as  to  warrant  setting  aside  a  deed 
though  the  representations  in  question  were  of  law  rather 
than  of  fact.  The  person  making  the  representations  was 
at  the  time  accompanied  by  his  attorney,  a  fact  adverted 
to  by  the  Court  as  giving  his  statements  weight  in  the 
mind  of  the  victim.  The  opinion  concludes  as  follows: 
"Neither  of  the  attorneys  appearing  for  the  defendants 
Id  this  case  was  their  attorney  at  the  time  the  deed  of 
August  26,  1916,  was  executed,  in  which  the  finding  here 
is  that  a  fraud  was  perpetrated  on  plaintiffs."  This 
statement  is  unobjectionable,  but  it  directs  attention  to 
the  fact  that  throughout  the  opinion  the  name  of  the 
guilty  lawyer  is  carefully  suppressed.  A  summary  of 
the  testimony  of  each  witness  is  given  by  the  court,  but 
while  other  names  are  freely  used  the  counsel  is  always 
designated  as  "the  attorney,"  "his  lawyer"  or  the  like. 
Even  in  stating  his  testimony,  which  by  the  way  the  trial 
court  found  to  be  false,  the  same  form -of  expression  is 
used.  While  of  course  the  record  may  have  disclosed 
facts  justifying  this  course,  it  is  hard  to  explain  it  on 
the  facts  appearing  in  the  opinion.  The  fraud  was  gross, 
the  participation  of  the  attorney  therein  was  in  his  pro- 
fessional capacity  and  was  one  of  the  elements  in  the 
success  of  the  fraud.  Under  those  circumstances  one 
would  expect  a  court  not  only  to  state  the  name  of  its 
unworthy  officer  but  to  add  some  words  of  condemnation 
of  his  conduct.  Looking  over  the  cases  which  involve  the 
discipline  of  attorneys  for  misconduct,  it  appears  that  there 
is  one  particular  wherein  the  ethical  rules  are  inadequately 
enforced.  Unfair  dealing  with  a  client  is  sharply 
scrutinized,  unbecoming  conduct  to  the  court  fittingly 
condemned.  But  unfairness  tending  toward  downright 
dishonesty  by  an  attorney  in  the  service  of  a  client  is  all 
too  infrequently  made  the  subject  of  censure.  It  is  ad- 
mitted as  a  matter  of  theory  that  an  attorney  should  do 
no  more  than  to  secure  the  legal  rights  of  his  client  so 
far  as  it  can  be  done  in  a  honorable  manner.  But  there 
are  far  too  many  who  seek  to  serve  the  client^s  interest 
in  any  manner  possible,  doing  for  him  what  they  would 
scorn  to  do  for  themselves.  It  is  on  this  fact  that  the 
loss  of  confidence  in  the  profession  is  based.  Of  course 
the  popular  opinion  rests  on  exceptional  instances  and 
not  on  the  general  conduct  of  the  profession.  But  those 
instances  are  authentic  and  more  numerous  than  they 
should  be,  and  the  court  which  fails  to  take  note  of  them 
and  visit  thereon  not  only  condemnation  but  condign  pun^ 
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ishment  loses  an  opportunity  to  do  a  great  service  to  the 
administration  of  justica 

The  Judicial  Oyster. 

AN  appellate  judge  once  advised  his  brethren  on  the 
trial  bench  to  ''go  to  the  meek  and  lowly  oyster, 
to  consider  its  ways  and  be  wise,  and  to  keep  the  judicial 
mouth  shuf  Edwa/rds  v.  Mt.  Food  Const.  Co.,  64  Or^on 
816.  For  the  purely  n^ative  purpose  of  avoiding  tech- 
nical grounds  for  reversal  the  advice  is  doubtless  sound, 
but  the  sedulous  manner  in  which  it  has  been  observed 
has  done  much  harm  to  the  administration  of  justice  in 
the  United  States.  A  comparison  of  English  with  Ameri- 
can law  reports  shows  the  former  to  be  almost  wholly 
free  from  rulings  on  trivial,  frivolous  or  well  settled 
points.  The  reason  is  that  an  English  advocate  who 
sought  to  urge  such  points  as  appear  in  almost  every 
American  opinion  would  be  stopped  by  the  court,  and 
would  suffer  seriously  in  his  professional  reputation  after 
a  few  such  experiences.  The  preparation  of  an  article 
published  in  this  issue  disclosed  that  in  the  United  States 
it  has  appeared  in  hundreds  of  criminal  cases  that  con- 
fessions offered  in  evidence  were  procured  by  illegal 
practices  polij3e  officers,  yet  in  scarcely  a  case  is  there 
the  slightest  animadversion  on  this  official  miscon- 
duct. The  recent  English  reports  show  hardly  an  in- 
stance of  the  extortion  of  a  confession.  This  argues  no 
superior  fairness  or  humanity  of  English  police  agents,  but 
is  due  to  the  fact  that  if  anything  of  the  kind  appeared 
on  an  English  trial  the  judge  would  comment  on  it  in 
such  fashion  that  its  repetition  in  that  district  would  be 
most  unlikely.  There  is  rarely  an  evil  which  the 
students  of  our  judicial  procedure  have  pointed  out — 
unwarrantable  dday,  undue  length  of  trials,  frivolous 
and  dilatory  objections,  the  disposition  of  some  lawyers 
to  regard  a  trial  as  a  game  to  be  won  by  strat^y  irre- 
spective of  justice,  which  needs  a  statutory  solution. 
Many  of  our  trial  judges  are,  in  the  parlance  of  the  ball 
field,  playing  for  the  percentage  table,  a  practice  which 
never  won  a  pennant,  or  anything  else  worth  winning. 

Federal  Divorce'Laws. 

THE  agitation  occasionally  started  in  favor  of  a  federal 
divorce  law,  while  it  is  another  illustration  of  the 
tendency  to  infringe  on  the  rights  of  local  self-govern- 
ment, presents  some  exceptional  considerations.  In  one 
sense  lie  matter  is  one  of  interstate  concern  because  of 
the  difficulties  arising  from  a  person  divorced  in  one 
state  coming  into  another  where  the  divorce  is  not  deemed 
to  be  valid.  It  must  be  admitted,  however,  that  most 
of  these  difficulties  arise  from  the  fact  that  the  courts 
of  a  few  states  have,  with  respect  to  divorce  decrees,  con- 
strued the  life  out  of  the  "full  faith  and  credit'^  clause 
of  the  Constitution.  The  difficulty  with  federal  regu- 
lation arises  from  the  fact  that  the  marriage  relation 
enters  into  the  social  structure  of  each  state  so  inti- 
mately that  it  would  be  disastrous  if  each  was  not  at 
liberty  to  regulate  it  according  to  its  own  views;  views 
which,  as  expressed  in  existing  statutes,  vary  from  abso- 
lute denial  to  extreme  laxity.  The  question  is  yet  further 
complicated  by  the  fact  that  there  is  a  minoritjr  to  whom 
the  question  is  a  religious  one,  and  it  is  these  who  most 
frequently  urge  federal  law,  having  in  mind  of  course  a 


law  which  will  express  their  views  on  the  subject.  Re- 
ligious views,  whatever  they  may  be,  can  be  enforced  by 
ecclesiastic  means  on  the  members  of  the  communion.  But 
when  religious  views,  whatever  they  may  be,  are  enforced 
by  public  law  on  the  general  public  a  fundamental  prin- 
cipal of  American  liberty  is  violated.  Like  every  ques- 
tion which  involves  a  balancing  of  evils,  the  divorce  ques- 
tion is  a  difficult  and  delicate  one.  From  the  viewpoint 
of  the  state  instability  of  domestic  relations  is  an  eviL 
From  the  standpoint  of  the  individual  there  is  no  ground 
for  divorce  recognized  in  any  state  which  is  not  an  evil 
to  the  injured  spouse.  How  far  individual  unhappiness 
should  be  borne  to  avoid  disturbance  in  the  social  structure 
is  not  a  question  which  can  be  decided  offhand.  Only  by 
allowing  to  each  state  the  power  to  determine  the  question 
according  to  its  own  views  and  then  exercising  a  great  deal 
of  judicial  discretion  in  passing  on  individual  cases  can 
the  difficulties  be  minimized. 


Strict  or  Liberal  Divorce  Laws. 

ON  the  question  whether  the  law  should  be  strict  or 
liberal  in  allowing  divorce,  it  seems  to  be  a  general 
rule  that  men  theorizing  on  the  subject  are  prone  to  ad- 
vocate strict  limitations,  while  men  confronted  with  the 
facts  of  an  actual  case  are  for  enough  liberality  to  cover 
that  case.  For  example  in  Bourne  v.  Bowme,  185  Pac. 
489,  which  was  not  an  action  for  divorce.  Judge  Thomas 
in  a  dissenting  opinion  set  out  some  statistics  as  to  the 
increase  of  divorce  and  said  inter  alia :  "Is  not  this  con- 
dition destructive  of  the  family  and  does  it  not  strike  at 
the  very  foundation  upon  which  our  government  stands? 
Is  it  not  true  that  the  nation,  whose  family  life  decays, 
rots  at  the  core  and  dries  up  the  springs  of  all  social  and 
civic  virtues  ?"  But,  coming  down  from  the  four  dimen- 
sional space  of  rhetoric  into  more  definite  realms,  in  the 
recent  case  of  Fletcher  v.  Fletcher,  13  Sask.  L.  R  51, 
it  appeared  that  the  plaintiff,  a  Canadian  soldier,  returned 
at  the  close  of  the  war  from  active  service  in  France  and 
found  his  wife  living  in  adultery.  As  stated  by  the  trial 
judge :  "The  misconduct  has  continued  and  she  is  evidently 
living  with  the  co-respondent  as  his  wife;  having  in  a  most 
callous  way  entirely  overlooked  her  duty  to  the  petitioner 
and  their  children,  as  well  as  used  his  moneys,  provided 
for  her  and  the  children's  maintenance,  to  the  advance- 
ment of  the  co-respondent."  Just  what  decay  of  family 
life,  what  drying  up  of  the  springs  of  social  virtue  results 
from  granting  him  a  divorce?  The  situation  might  per- 
haps be  more  clearly  understood  even  by  lawyers  if  trans- 
lated into  terms  of  medicine.  It  is  to  the  interest  of  the 
public  that  every  man  should  be  in  the  possession  of  all 
his  limbs;  a  cripple  is  more  or  less  directly  a  public 
burden.  But  the  remedy  is  not  for  surgeons  to  refuse  to 
operate  in  cases  of  gangrene  or  blood  poisoning.  The 
remedy  is  an  intelligent  effort  to  eliminate  as  far  as 
possible  injury  and  infection.  There  have  been  cases 
where  reconciliation  would  have  resulted  had  not  divorce 
been  readily  available.  There  have  likewise*  been  cases 
where  a  limb  would  have  been  saved  had  surgical  aid  been 
out  of  reach.  Divorce  courts  are  surgeons  dealing  with 
the  cases  which  have  gotten  beyond  cure.  Preventative 
and  curative  measures  rest  with  other  agencies,  and  neither 
prevention  nor  cure  will  ever  be  accomplished  by  abolish- 
ing the  surgeon. 
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The  Single  Standard  of  Morals. 

MAN  who  has  kept  himself  prominent  in  the  public  eye 
for  twenty-five  years  without  ever  espousing  a  ra- 
tional measure,  is  reported  as  now  advocating  the  establish- 
ment, by  constitutional  amendment,  of  a  single  standard 
of  sexual  morality.  It  would  be  interesting  to  know  just 
where  and  how  our  law  recognizes  any  double  standard. 
Some  traces  of  sex  discrimination  were  at  one  time  dis- 
cernible in  the  law,  originating  in  part  in  British  tradi- 
tions designed  to  guard  the  inheritance  of  estates  and  in 
part  in  an  inability  to  distinguish  between  religion  and 
Jewish  law.  These,  however,  have  now  entirely  disap- 
peared. The  ill^ality  of  a  custom  of  police  officers  to 
set  up  a  double  standard  as  to  certain  crimes  was  sharply 
pointed  out  in  People  v.  Edwards,  180  N.  Y.  S.  631,  the 
court  saying:  "Men  caught  with  women  in  an  act  of 
prostitution  are  equally  guilty,  and  should  be  arrested  and 
held  for  trial  with  the  women.  The  law  is  clear,  and  the 
duty  of  the  police  is  to  ^ct  in  pursuance  of  the  law.  The 
practical  application  of  the  law  as  heretofore  enforced  is 
an  unjust  discrimination  against  women  in  the  matter  of 
an  offense  which,  in  its  very  nature,  if  completed,  requires 
the  participation  of  men.  Is  the  public  purpose  not  to 
enforce  the  law  ?  If  so,  it  is  hypocrisy  to  permit  the  law 
to  remain  upon  the  statute  books.  As  long  as  the  law  is 
upon  the  statute  books  it  must  be  impartially  administered 
without  sex  discrimination."  There  is  practically  no 
sexual  offense  which  is  made  a  crime  in  the  woman  and 
not  in  the  man ;  there  are  several  such  offenses  (e.  g.  seduc- 
tion) where  the  male  participant  is  solely  amenable  to  the 
law.  The  double  standard  of  morals  is  quite  firmly  fixed 
in  social  conventions;  and  there  it  may  or  may  not  be  a 
good  thing.  But  if  social  conventions  are  to  be  regulated 
by  the  Constitution  American  politics  is  going  to  take  on 
some  unwonted  features,  and  an  amendment  fathered  by 
the  same  representative  of  the  proletariat  throwing  all 
social  entertainments  open  to  the  public  may  be  expected. 


DO  THE  EIGHTEENTH  AMENDMENT  AND  THE  VOLSTEAD 

ACT   SUPERSEDE   STATE   PROHIBITIONS 

AND  REGULATIONS? 

The  Federal  Supreme  Court  having  adjudged  the 
Eighteenth  Amendment  to  the  Federal  Constitution  to  be 
of  controlling  force  throughbut  the  United  States,  and 
having  also  held  the  Volstead  Enforcement  Act  to  be 
constitutional  at  least  in  so  far  as  it  designates  the  alco-' 
holic  content  of  "liquors"  that  determines  them  to  be 
"intoxicating"  within  the  meaning  of  the  organic  amend- 
ment, a  question  now  of  universal  interest  is  whether  the 
Federal  Amendment  and  the  Enforcement  Act  supersede 
all  State  constitutional,  statutory  and  other  prohibitions 
and  r^ulations  of  the  subject-matter. 

The  Eighteenth  Amendment  upon  becoming  effective 
by  its  inherent  force  invalidated  every  Act  of  Congress 
and  every  provision  of  a  State  Constitution,  law  or  regu- 
lation that  conflicted  with  the  prohibitions  commanded 
by  that  paramount  organic  provision. 

Since  January  16,  1920,  when  the  Eighteenth  Amend- 


ment to  the  Federal  Constitution  became  effective,  "the 
Congress  and  the  several  States  have  concurrent  power  to 
enforce"  the  paramount  organic  prohibitions  of  "the  man- 
ufacture, sale  or  transportation  of  intoxicating  liquors 
within,  the  importation  thereof  into,  or  the  exportation 
thereof  from  the  United  States  and  all  territory  subject  to 
the  jurisdiction  thereof  for  'beverage  purposes" ;  and  all 
Federal  and  State  legislation  upon  the  particularly  desig- 
nated subjects  must  be  "appropriate"  "to  enforce"  the  pro- 
hibitions specifically  commanded  by  the  supreme  organic 
law.  Federal  legislation  or  State,  organic  or  statutory  law 
violating  or  permitting  a  violation  of  the  specifically  de- 
fined Federal  organic  prohibitions,  is  invalid,  whether  en- 
acted before  or  sitice  the  Eighteenth  Amendment  became 
effective  January  16,  1920.  The  Congress  and  the 
several  States  have  "concurrent  power  to  enforce"  the 
organic  prohibitions  "by  appropriate  legislation";  and  it 
is  the  duty  of  each  to  perform  severally  this  govern- 
mental function.  But  neither  can  compel  the  other  to 
exercise  this  "concurrent  power  to  enforce.'^  The  grant 
of  "concurrent  power  to  enforce"  does  not  take  from  the 
Congress  its  inherent  power  to  define  within  organic  limits 
the  alcoholic  content  of  beverages  that  make  them  "in- 
toxicating liquors,"  subject  to  the  specified  prohibitions 
contained  in  the  paramount  federal  organic  amendment. 
The  provision  of  the  Eighteenth  Amendment  conferring 
upon  "the  Congress  and  the  several  states  .  .  .  concurrent 
power  to  enforce"  the  commanded  prohibitions,  is  in  effect 
a  grant  of  power  to  the  Congress  and  to  the  States  severally, 
since  without  such  provision  the  States,  under  the  ex- 
isting Federal  Constitution,  could  not  regulate  imports 
or  exports  of  or  interstate  commerce  in  the  subject-matter 
of  the  prohibitions,  and  perhaps  the  Congress,  without 
the  express  provision,  could  not  regulate  purely  intrastate 
or  domestic  transactions  in  the  subject-matter. 

The  second  section  of  the  Eighteenth  Amendment  con- 
fers express  power  upon  "the  Congress  and  the  several 
States,"  the  only  indefinite  or  undetermined  feature  of  the 
provision  being  the  intended  meaning  of  the  word  "concur- 
rent" as  used  in  defining  the  "power"  conferred  upon 
"the  Congress  and  the  several  States  to  enforce"  the  or- 
dained prohibitions. 

It  has  been  adjudicated  by  the  Federal  Supreme  Court 
that  the  conferred  "concurrent  power^'  "does  not  enable 
Congress  or  the  several  States  to  defeat  or  thwart  the 
prohibition,  but  only  to  enforce  it  by  appropriate  means" ; 
that  "concurrent  power"  does  not  .mean  joint  power,  or 
require  that  legislation  by  Congress,  to  be  effective,  shall 
be  approved  or  sanctioned  by  the  several  States  or  any 
of  them.  "Concurrent  power"  as  used  has  no  reference 
to  "lines  which  separate  or  distinguish  foreign  and  in- 
terstate commerce  from  intrastate  affairs."  See  Rhode 
Island.  V.  Palmer,  40  Sup.  Ct.  486. 

The  Federal  Amendment  and  the  Enforcement  Act  are 
the  supreme  law  of  the  land,  though  by  express  provision 
of  the  amendment  "the  Congress  and  the  several  States 
have  concurrent  power  to  enforce  this  Article  by  appro- 
priate legislation."  The  "concurrent  power  to  enforce" 
has  reference  to  making  effective  the  national  organic 
prohibitions  contained  in  the  "Article"  of  amendment. 
The  authority  to  define  within  organic  limitations  the 
alcoholic  content  of  "intoxicating  liquors,"  the  stated 
traffie  in  which  "for  beverage  purposes"  is  "prohibited" 
by   the   organic   amendment,    apparently   does   not   comi- 
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within  the  "concurrent  power  to  enforce'^  the  prohibi- 
tions and  therefore  is  in  the  Congress  alone^  and  not  in 
the  States  concurrently  with  Congress.  As  the  Volstead 
Act  has  defined  the  alcoholic  content  that  determines  the 
"intoxicating''  character  of  "liquors/'  such  determination 
while  it  stands  is  controlling  on  the  States  in  the  exercise 
by  them  of  the  "concurrent  power  to  enforce"  the  pro- 
hibitions commanded  by  the  dominant  organic  law.  Emu- 
lations as  to  the  methods  and  means  of  enforcing  the 
stated  prohibitions  of  traffic  in  the  subject-matter  as  such 
subject-matter  is  validly  defined  by  Congress,  may  be 
provided  by  the  States  severally,  though  such  regulations 
"to  enforce"  the  prohibitions  may  differ  from  those  pre- 
scribed by  Congress,  provided  such  regulations  do  not  in 
purpose  or  effect  interfere  with  or  antagonize  Congres- 
sional regulations  of  the  subject  The  power  "to  enforce" 
being  "concurrent"  in  "the  Congress  and  the  several 
States,"  it  is  apprehended  that  if  State  r^ulations  "to 
enforce"  the  prohibitions  as  stated  in  the  supreme  law, 
are  efficacious,  they  will  not  be  held  to  be  invalid  though 
they  may  be  less  exacting  and  severe  than  those  provided 
by  Congress;  and  it  is  jJso  apprehended  that  in  view  of 
the  "concurrent  power  to  enforce,"  where  a  particular 
offense  in  violating  the  commanded  prohibitions  has  been 
duly  redressed  by  a  State,  a  trial  and  punishment  for  the 
same  offense  will  not  be  required  or  permitted  under  the 
Federal  regulations.  An  interesting  question  is  whether 
under  the  "concurrent  power  to  enforce"  the  commanded 
prohibitions,  statutory  or 'other  regulations  prescribed  by 
the  States  before  or  without  reference  to  the  Federal 
Amendment,  are  available  as  means  "to  enforce"  the  or- 
ganic prohibitions?  It  would  seem  that  if  such  State 
regulations  are  in  form  and  effect  appropriate  "to  enforce" 
the  prescribed  organic  prohibitions,  they  may  be  utilized, 
since  it  is  the  prohibitions  commanded  by  the  organic 
amendment  and  not  by  Congress  that  the  several  States 
have  "concurrent  power  to  enforce,"  and  the  amendment 
does  not  require  the  "appropriate  legislation"  to  be  en- 
acted subsequent  to  the  adoption  of  the  organic  amend- 
ment. In  enforcing  the  National  organic  prohibitions, 
the  Congress  and  the  several  States  may  within  constitu- 
tional limitations,  prescribe  and  enforce  other  prohibitions 
as  proper  incidents  in  making  the  organic  prohibitions 
effective  (see  226  TT.  S.  192;  245  TT.  S.  304;  249  U.  S. 
454;  261  U.S.  264;  77  So.  Rep.  533;  81  So.  Rep.  529). 
But  such  incidental  statutory  prohibitions  are  not  effective 
in  sovereignties  other  than  tiiose  enacting  them.  The  pro- 
cedure "to  enforce"  the  organic  prohibitions  must  not  vio- 
late organic  rights  to  due  process  and  equal  protection  of 
the  laws,  or  any  other  organic  guarantee  of  personal  and 
property  rights. 

Tallahassee,  Florida.  J.  B.  Whitfield. 


THE  THIRD  DEGREE. 


The  time  when  the  torture  of  an  accused  person  to  ex- 
tract a  confession  was  a  conventional  proceeding  belongs 
to  no  very  remote  period  in  the  history  of  English  law. 
The  development  of  Anglo-Saxon  institutions  not  only 
discarded  the  practice  but  established  the  doctrine,  novel 
in  European  judicature,  that  a  person  accused  of  crime 


is  presumed  to  be  innocent  and  is  entitled  to  stand  silent 
and  put  the  government  to  its  proof.  But,  deeply  as 
this  theory  is  embedded  in  our  governmental  system,  there 
are  strong  forces  of  human  nature  that  work  continually 
against  it.  Given  a  heinous  offense,  strong  reason  to 
suspect  a  particular  person,  and  no  convincing  proof  of 
his  guilt,  the  natural  tendency  of  the. police  authorities 
is  to  try  to  procure  a  confession  by  any  means  available. 
The  resultant  practice  and  the  viewpoint  by  which  it  is 
justified  are  well  stated  by  a  former  assistant  district 
attorney  of  New  York  City  (Arthur  Train:  "Courts, 
Criminals  and  the  Camorra")  as  follows:  "The  accused 
is  usually  put  through  some  sort  of  an  inquisitorial 
process  by  the  captain  at  the  station-house.  If  he  is  not 
very  successful  at  getting  anything  out  of  the  prisoner 
the  latter  is  turned  over  to  the  sergeant  and  a  couple  of 
officers  who  can  use  methods  of  a  more  urgent  character. 
If  the  prisoner  is  arrested  by  headquarters  detectives  vari- 
ous efficient  devices  to  compel  him  to  'give  up  what  he 
knows'  may  be  used-r-such  as  depriving  him  of  food  and 
sleep,  placing  him  in  a  cell  with  "a  'stool-pigeon'  who  will 
try  to  worm  a  confession  out  of  him,  and  the  usual  moral 
suasion  of  a  heart-to-heart  (!)  talk  in  the  back  room 
with  the  inspector.  This  is  the  darker  side  of  the  picture 
of  practical  government.  It  is  needless  to  say  that  the 
police  do  not  usually  suggest  the  various  saf^uards  and 
privil^es  which  the  law  accords  to  defendants  thus  ar- 
rested, but  the  writer  is  free  to  confess  that,  save  in  ex- 
ceptional cases,  he  believes  the  rigors  of  the  so-called  third 
degree  to  be  greatly  exaggerated.  Frequently  in  dealing 
with  rough  men  rough  methods  are  used,  but  considering 
the  multitude  of  offenders, 'and  the  thousands  of  police 
officers,  none  of  whom  have  been  trained  in  a  school  of 
gentleness,  it  is  surprising  that  severer  treatment  is  not 
met  with  on  the  part  of  those  who  run  foul  of  the  criminal 
law.  The  ordinary  *cop'  tries  to  do  his  duty  as  effectively 
as  he  can.  With  the  average  citizen  gruffness  and  rough- 
ness go  a  long  way  in  the  assertion  of  authority.  Police- 
men cannot  have  the  manners  of  dancing  masters.  The 
writer  is  not  quarreling  with  the  conduct  of  police  officers. 
On  the  contrary,  the  point  he  is  trying  to  make  is  that  in 
the  task  of  policing  a  big  city,  the  rights  of  the  individual 
must  indubitably  suffer  to  a  certain  extent  if  the  rights 
of  the  multitude  are  to  be  properly  protected.  We  can 
make  too  much  of  small  injustices  and  petty  incivilities. 
Police  business  is  not  gentle  business.  The  officers  are 
trying  to  prevent  you  and  me  from  being  knocked  on 
the  head  some  dark  night  or  from  being  chloroformed  in 
our  beds.  Ten  thousand  men  are  trying  to  do  a  thirty-thou- 
sand-man job.  The  struggle  to  keep  the  peace  and  put 
down  crime  is  a  hard  one  anywhere.  It  requires  a  strong 
\ann  that  cannot  show  too  punctilious  a  regard  for  theoret- 
ical rights  when  prompt  decisions  have  to  be  made  and 
equally  prompt  action  taken.  The.  thieves  and  gun-men 
have  got  to  be  driven  out.  Suspicious  characters  have 
got  to  be  locked  up.  Somehow  or  other  a  record  must  be 
kept  of  professional  criminals  and  persons  likely  to  be 
active  in  law-breaking.  These  are  necessities  in  every 
civilized  country.  They  are  necessities  here.  Society  em- 
ploys the  same  methods  of  self-protection  the  world  over. 
No  one  presumes  a  person  charged  with  crime  to  be  in- 
nocent, either  in  Delhi,  Pekin,  Moscow  or  New  York." 

At  the  session  of  the  International  Association  of  Chiefs 
of  Police  in  1910  (See  Wigmore,  "Principles  of  Judicial 
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Proof,"  p.  550  et  seq.),  some  of  the  speakers  denied  that 
any  means  other  than  "interrogation"  were  ever  resorted 
to.  Others  admitted  and  justified  more  strenuous  measures. 
The  Police  Chief  of  Memphis,  Tennessee,  for  example, 
narrated  how  a  captain  of  police  took  a  man  suspected  of 
murder  into  the  cellar  of  the  police  station  and  shortly 
came^  back  with  a  confession.  He  added :  "Now  I  don't 
know  what  Captain  O'Haver  did  to  secure  the  information 
he  desired.  He  is  here  himself  among  you,  probably  he 
will  tell.  But  I  want  to  say  this  to  the  Association,  as  I 
said  to  Captain  O'Haver  the  next  morning,  'whatever  you 
did  was  right.  You  acted  (as  you  said)  the  same  as  you 
would  had  you  had  (bl  rattlesnake  in  your  power  that  could 
talk  and  would  not,  to  make  it  tell  where  its  companion 
was,  who  had  attempted  to  rob  and  murder  an  honored 
citizen  of  Memphis.'  It  is  just  possible  that  the  'third 
degree'  in  all  its  severity  was  exercised  in  this  particular 
case.  And  I  would  like  to  see  the  member  of  this  Associa- 
tion who  would  gainsay  that  Captdin  O'Haver  was  not 
fully  justified  in  any  measure  he  resorted  to  to  gain  the  in- 
formation he  so  desired.  I  simply  recite  this  case  to  show 
that  at  times  heroic  methods  must  be  resorted  to  to  gain 
desired  ends.  You  may  call  it  whatever  you  please,  the 
'third  degree'  or  any  other  kind  of  degree,  but  it  had  the 
desired  effect." 

A  few  instances  which  have  been  established  by  proof 
to  the  satisfaction  of  a  court  may  serve  as  corroboration, 
only  a  few  recent  cases  selected  almost  at  random  being 
referred  to.  Most  of  the  cases  dealing  with  physical 
violence  have  been  ignored  as  being  possibly  exceptional. 
In  State  v.  Powell,  266  Mo.  100,  it  appeared  that  "nine 
officers,  for  the  most  part  police,  collectively,  or  individu- 
ally, or  in  pairs  or  trios,  'sweated'  defendant  continuously 
from  two  o'clock  in  the  afternoon  till  one  o'clock  next 
morning,  at  which  time,  after  the  police  captain  Stone 
and  others  of  the  nine  apparently  in  Stone's  presence, 
had  told  defendant  it  would  'be  best  for  him  to  tell  the 
truth,'  he  made  and  signed  the  alleged  confession  in 
evidence."  In  People  v.  Prestidge,  182  Mich.  80,  the 
"sweating"  process  of  continual  interrogation  was  resorted 
to,  and  as  to  its  result  the  court  said:  "The  respondent 
states  that  during  the  time  of  the  examination  he  was  very 
nervous  and  nearly  crazy.  It  is  not  incredible  that  he 
should  have  been  in  that  condition  at  the  end  of  two  or 
three  hours  of  grilling  such  as  he  received.  It  is  needless 
to  argue  that  a  statement  made  under  such  pressure  is 
voluntary,  whether  it  is  true  or  false."  In  Ammons  v. 
Statej  80  Miss.  592,  the  facts  are  sufficiently  remarkable 
to  warrant  full  quotation.  This  case,  be  it  remembered, 
came  before  the  c(furt  in  the  year  of  Grace  1902.  The 
Court  said:  "The  chief  of  police  testified  that  the  ac- 
cused made  to  him  a  'free  and  voluntary'  statement.  The 
circumstances  under  which  he  made  it  were  these:  There 
was  what  was  known  as  a  'sweat-box'  in  the  place  of  con- 
finement. This  was 'an  apartment  about  five  or  six  feet 
one  way  and  about  eight  feet  another.  It  was  kept  en- 
tirely dark.  For  fear  that  •  some  stray  ray  of  light  or 
breath  of  air  might  enter  without  special  invitation,  the 
small  cracks  were  carefully  blanketed.  The  prisoner  was 
allo.wed  no  communication  whatever  with  human  beings. 
Occasionally  the  officer,  who  had  put  him  there,  would 
appear,  and  interrogate  him  about  the  crime  charged 
against  him.  To  the  credit  of  our  advanced  civilization 
and  humanity  it  must  be  said  that  neither  the  thumbscrew 


nor  the  wooden  boot  was  used  to  extort  a  conf  ession.  The 
efficacy  of  the  sweat-box  was  the  sole  reliance.  This,  with 
the  hot  weather  of  summer,  and  the  fact  that  the  prisoner 
was  not  provided  with  sole  leather  lungs,  finally,  after 
'several  days'  of  obstinate  denial,  accomplished  the  pur- 
pose of  eliciting  a  'free  and  voluntary'  confession.  The 
officer,  to  his  credit  says  he  did  not  threaten  his  prisoner, 
that  he  held  out  no  reward  to  him,  and  did  not  coerce 
him.  Everything  was  'free  and  voluntary.'  He  was 
perfectly  honest  and  frank  in  his  testimony,  this  officer 
was.  He  was  intelligent,  and  well  up  in  the  law  as  ap- 
plied to  such  cases,  and  nothing  would  have  tempted  him, 
we  assume,  to  violate  any  technical  requirement  of  a 
valid  confession — ^no  threats,  no  hope  of  reward,  no  as- 
surance that  it  would  be  better  for  the  prisoner  to  confess. 
He  did  tell  him,  however,  'that  it  would  be  best  for  him 
to  do  what  was  right,'  and  that  it  'would  be  better  for  him 
to  tell  the  truth.'  In  fact,  this  was  the  general  custom 
in  the  moral  treatment  of  these  sweat-box  patients,  since 
this  officer  says,  'I  always  tell  them  it  would  be  better 
for  them  to  tell  the  truth,  but  never  hold  out  any  induce- 
ment to  them.'  He  says,  in  regard  to  the  patient,  Am- 
mons, 'I  went  to  see  this  boy  every  day,  and  talked  to 
him  about  the  case,  and  told  him  it  would  be  better  for 
him  to  tell  the  truth;  tell  everything  he  knew  about  the 
case.'  This  sweat-box  seems  to  be  a  permanent  institution 
invented  and  used  to  gently  persuade  all  accused  persons 
to  voluntarily  tell-  the  truth.  Whenever  they  do  tell  the 
truth — ^that  is,  confess  guilt  of  the  crime — ^they  are  let 
out  of  the  sweat-box.  Speaking  of  this  apartment,  and 
the  habit  as  to  prisoners  generally,  this  officer  says,  'We 
put  them  in  there  [the  sweat-box]  when  they  don't  tell 
me  what  I  think  they  ought  to.'  This  is  refreshing.  The 
confession  was  not  competent  to  be  received  as  evidence. 
6  Am.  &  Eng.  Enc.  Law,  p.  531,  note  3;  Id.,  p.  550, 
note  7;  Hamilton  ^.  State,  77  Miss.  675  (27  So.  606); 
Simon  v.  State,  37  Miss.  288.  Defendant,  unless  de- 
mented, understood'  that  the  statement  wanted  was  con- 
fession, and  that  this  only  meant  release  from  this  T)lack 
hole  of  Calcutta.'  Such  proceedings  as  this  record  dis- 
closes cannot  be  too  strongly  denounced.  Thqr  violate 
every  principle  of  law,  reason,  humanity  and  personal 
right.  They  restore  the  barbarity  of  ancient  and  medieval 
methods." 

The  facts  involved  in  Hail  v.  State,  65  Ga.  36,  arose  in 
a  ruder  day.  In  that  case  the  officer  to  whom  the  con- 
fession was  made  testified :  "I  took  Joe  along,  and  asked 
him  to  tell  me  all  about  the  circumstances  of  Murchison's 
death,  and  Joe  siid  he  knew  nothing  about  it.  I  pressed 
him  to  make  a  statement,  and  he  declined  to  make  any. 
I  finally  pulled  out  my  pistol — ^I  think  I  had  it  out  all 
the  time  while  with  them,  as  I  was  assisting  Bond  in 
guarding  them — and  I  pointed  the  pistol  .near  his  head 
and  fired  it  off  right  at  (by)  his  head.  I  told  him  I  was 
going  to  kill  him  if  he  did  not  tell  me  all  about  the 
circumstances  of  the  killing  of  Murchison.  I  cocked  my 
pistol  again,  and  said  I  missed  you  that  time,  but  the 
next  time  I'll  get  you.  He  said  hold  on,  he  would  tell 
all  of  it,  and  did  so.  Bond  came  in  immediately  after- 
wards, and  that  is  the  statement  that  he  refers  to.  I  kept 
the  pistol  out,  and  if  he  would  slack  up  I  would  threaten 
him  again  and  spur  him  up.  He  was  in  a  tremble,  seemed 
much  excited,  and  begged  me  not  to  kill  him." 

The  police  attitude  toward  the  extortion  of  a  confes- 


Digitized  by 


Google    . 


88 


LAW  NOTES 


[AUOUBT,  1020. 


sion  is  well  illustrated  in  the  case  of  Jackson  v.  State, 
50  Tex.  Cr.  Rep.  302,  where  an  officer  after  testifying 
that  several  suspected  negroes  were  hung  up  by  the  neck, 
whipped,  and  thrown  on  a  brush  pile  and  threatened  with 
burning,  testified  further:  "Q.  Didn't  you  know  it  was 
a  violation  of  the  law?  A.  Jfo,  not  when  we  were  try- 
ing to  uphold  the  law."  It  is  true  that,  in  each  of  the 
cases  cited,  the  court  held  on  appeal  that  the  confession 
extorted  should  not  have  been  received,  and  granted  a  new 
trial.  The  comfort  to  be  derived  from  that  fact  is,  how- 
ever, greatly  lessened  by  the  reflection  that  for  every  case 
so  reversed  there  have  doubtless  been  a  dozen  where  the 
funds  for  appeal  were  not  obtainable  and  the  victim  of 
the  third  degree  went  to  prison  on  evidence  illegally  ex- 
torted from  him. 

But  even  in  the  cases  which  have  undergone  the  scrutiny 
of  an  appellate  court  there  are  many  which  leave  a  suspi- 
cion that  the  boasted  privileges  of  the  American  citizen 
were  of  little  avail.  Thus  in  Iverson  v.  State,  99  Ark. 
453,  the  prisoner  testified  that  a  written  confession  was 
signed  by  him  only  after  he  had  been  struck  and  threat- 
ened by  police  officers.  The  officers  stoutly  denied  all  in- 
timidation and  the  reviewing  court  of  course  could  not 
disturb  the  finding  on  conflicting  evidence.  A  similar 
situation  was  presented  in  State  v.  Armstrong,  203  Mo. 
554,  and  in  many  other  cases  which  might  be  cited.  Per- 
haps in  each  of  these  eases  the  claim  of  duress  was  false, 
but  who  can  know?  No  matter  what  means  are  used  to 
extort  a  confession,  the  accused  can  produce  nothing  but 
his  own  testimony,  while  in  the  nature  of  things  officers 
who  will  grossly  violate  the  law  to  get  a  confession  will 
not  always  stick  at  perjury  to  get  it  into  evidence. 

The  situation  involves  evils  both  practical  and  theoret- 
ical. It  is  never  well  to  maintain  a  rule  of  law  as  a  mere 
pretense.  Clearly  law  is  better  executed  when  its  theory 
and  its  practice  are  consonant.  If  our  law  as  to  the  rights 
of  persons  accused  of  crime  has  the  merits  which  courts 
have  attributed  to  it,  it  is  intolerable  that  petty  admin- 
istrative officers  should  systematically  violate  it.  If  the 
law  is  not  practical,  if  it  is  impossible  thereundfer  to  give 
adequate  protection  against  crime,  its  revision  should 
come  from  authorized  sources  and  not  be  left  to  the  dis- 
cretion of  detectives  and  rural  sheriffs.  We  are  in  a  poor 
position  to  force  the  ultra  radical  to  present  his  proposed 
reforms  in  a  regular  and  constitutional  manner  when  it 
is  a  matter  of  common  knowledge  that  no  such  require- 
ment is  enforced  on  the  sworn  officers  of  the  law.  "The 
struggle  to  keep  the  peace  and  put  down  crime  is  a  hard 
one  anywhere,"  says  the  police  captain  in  the  words  of 
Mr.  Train  and  he  forthwith  puts  a  suspected  crook 
through  the  third  degree.  "Granted,"  says  the  labor 
agitator.  "So  is  the  struggle  for  a  livelihood.  I  will  do 
as  the  law  doeq  and  not  as  it  says,"  and  he  goes  forth  to 
slug  a  "scab"  or  derail  a  locomotive.  What  is  the  differ- 
ence in  the  two  cases  and  where  will  lawlessness  stop  if 
its  efficiency  is  once  admitted  as  a  justification  ? 

Even  from  the  practical  viewpoint  it  will  not  do  to 
say  that  since  every  man  who  confesses  must  be  guilty 
the  violation  of  his  technical  legal  rights  may  be  regarded 
as  being  of  no  particular  importance.  One  of  the  reasons 
for  the  discarding  of  the  ancient  methods  of  inquisition 
was  that  torture  tended  to  produce  confession  from  inno- 
cent men,  while  hardy  and  stubborn  criminals  would 
endure  the  utmost  extremity  rather  than  confess.     To  a 


less  degree  the  "sweating'^  process  even  without  physical 
violence  produces  a  similar  result.  Its  psychology  was 
thus  stated  by  Balzac  (Lucien  de  Rubempre,  quoted  in 
Wigmore's  Principles  of  Judicial  Proof,  p.  547)  :  "Iron 
yields  to  reiterated  striking,  or  to  a  certain  continuance 
of  pressure;  its  impenetrable  molecules,  purified  by  man 
and  made  homogenous,  segregate,  and,  without  being  m 
fusion,  the  metal  has  not  the  same  power  of  resistance. 
Blacksmiths,  locksmiths,  tool  makers,  all  men  who  work 
constantly  in  this  metal,  express  that  condition  by  a  tech- 
nical word.  The  iron  is  retted,'  they  say,  appropriating 
a  term  which  belongs  properly  to  flax  or  hemp,  tie  fiber 
of  which  is  disintegrated  by  retting. .  WeU,  the  human 
soul,  or,  if  you  choose  to  say  so,  the  triple  energy  of  body, 
heart,  and  mind,  is  found  in  a  condition  analogous  to 
that  of  iron  as  the  result  of  repeated  shocks.  It  is  then 
with  men  as  it  is  with  flax  or  iron :  they  are  'retted.'  .  .  . 
It  is  in  this  state  that  confessors  and  examining  judges 
often  find  great  criminals.  The  terrible  emotions  caused 
by  the  court  of  assizes  and  by  the  toilette'  almost  always 
bring  even  the  strongest  natures  to  what  may  be  called  a 
dislocation  of  the  nervous  system."  This  "dislocation  of 
the  nervous  system"  coupled  with  the  well-known  efficacy 
of  the  power  of  repeated  suggestion  is  as  admirably  adapted 
to  produce  a  false  confession  as  the  rack  and  the  thumb 
screw. 

But  in  considering  the  remedy  for  •  tibia  dangerous 
condition  of  official  lawlessness,  it  must  be  remembered 
that  the  very  fact  that  the  law  is  habitually  violated  by 
officers  who  are  conscientiously  trying  to  do  their  duty 
to  the  public  argues  strongly  that  the  law  should  he 
changed.  It  is  a  situation  somewhat  similar  to  the 
habitual  disregard  by  juries  of  the  instructions  in  per- 
sonal injury  cases  which  preceded  the  adoption  of  a  more 
just  rule  of  liability  in  the  workman's  compensation  acts. 
There  is  doubtless  a  considerable  amount  of  merit  in  the 
police  contention  that  a  rigid  adherence  to  the  presump- 
tion of  innocence  and  a  punctilious  regard  for  the  rights 
of  an  accused  person  with  respect  to  self-crimination 
would  seriously  impair  the  power  of  the  public  authorities 
to  protect  life  and  property  against  crime.  The  admitted 
superiority  of  European  detective  systems  is  due  chiefly 
to  the  fact  that  they  rely  on  study  and  scientific  method 
rather  than  on  the  "gruffness  and  roughness"  extolled 
by  Mr.  Train,  but  it  is  nevertheless  true  that  they  are 
aided  by  a  legal  system  which  exalts  the  state  and  pays, 
little  regard  to  individual  privileges.  While  there  are  many 
things  in  the  European  system  which  would  not  be  toler- 
ated by  the  American  people  it  is  not  possible  that  we  are 
confined  to  the  alternative  of  a  lawless  police  or  an  im- 
potent polica 

While  the  writer  makes  no  claim  of  having  solved  the 
problem  he  suggests  that  a  considerable  step  toward  its 
solution  would  be  taken  by  making  the  accused  a  com- 
pellable witness  both  before  the  examining  magistrate  and 
on  the  trial,  and  excluding  absolutely  all  confessions,  dec- 
larations or  admissions  made  out  of  court  and  after  the  com- 
mission of  the  offensa  By  this  means  the  "third  degree" 
would  be  abolished  and  the  police  witness  swearing  to  an 
admission  which  never  was  made  would  be  eliminated. 
At  the  same  time  every  advantage  to  be  derived  from  a 
full  and  strict  examination  of  the  accused  would  be  pre- 
served under  such  judicial  supervision  as  to  protect  it 
from  abuse.-    Public  justice  would  be  protected  from  the 
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assertion  by  a  person  shown  to  be  in  some  way  connected 
with  a  crime  of  the  right  to  refuse  all  information,  while 
innocent  persons  would  be  protected  from  the  extra- 
judicial practice  of  extorting  confessions  by  producing  a 
"dislocation  of  the  nervous  system/' 

It  may  be  that  an  examining  magistrate  under  the  sug- 
gested plan  will  reproduce  the  proceedings  of  a  French 
"Juge  d'Instruction"  which  are  supposed  by  some  in 
France  to  operate  oppressively  on  the  accused.  An  in- 
teresting satire  on  such  procieedings  may  be  found  in  a 
translation  by  Mr.  Berkeley  Davids  from  a  French  work 
of  fiction  published  in  Law  Notes  for  February,  1914,  at 
page  208.  It  is  probable,  however,  that  the  differences 
between  the  Anglo-Saxon  and  the  Gallic  temperaments 
will  rid  the  proceeding  of  the  features  offensive  to  us, 
though  in  so  doing  they  may  rob  it  of  some  of  its  effi- 
ciency. ^  An  inquisition  before  a  magistrate  will  never, 
at  its  worst,  reach  so  low  a  level  as  one  conducted  by 
detectives  in  the  back  room  of  a  police  station.  More- 
over, it  will  be  legal  and  above  board.  It  is  time  to  have 
done  with  the  hypocrisy  of  professing  one  thing  and  prac- 
ticing another;  of  listening  with  gratified  ear  to  declara- 
tions as  to  how  the  liberties  of  American  citizens  are 
protected  by  law  while  closing  the  eyes  to  the  fact  that 
those  liberties  are  daily  violated  in  defiance  of  law.  If 
too  much  protection  is  given  by  law  to  persons  accused 
of  crime  it  should  be  withdrawn  by  law.  If  that  pro- 
tection is  consistent  with  the  public  welfare,  the  law  by 
which  it  is  given  should  be  rigidly  enforced.  In  either 
event  the  practice  should  conform  to  the  will  of  the  people 
and  not  to  the  view  of  some  petty  administrative  officer. 

W.  A.  S. 


/ESTHETIC    OR    SENTIMENTAL    PURPOSE    AS    "  PUBLID 
USE"  WITHIN  MEANING  OF  LAW  OF  EMINENT 
DOMAIN. 

Can  the  state  in  the  exercise  of  the  power  of  eminent 
domain  take  or  del^ate  the  power  to  others  to  take  private 
property  solely  because  of  the  fact  that  it  is  associated 
with  the  life  of  some  person,  famous  because  of  his  deeds 
as  a  soldier  on  statesman,  or  because  of  his  literary  at- 
tainments? In  other  words,  is  land  taken  for  the  sole 
purpose  of  preserving  the  home  or  birth  place  of  a  famous 
author  or  statesman  taken  for  a  "public  use^*  within  the 
meaning  of  the  doctrine  of  eminent  domain?  According 
to  recent  press  reports  the  attorney  general  of  Connecti- 
cut has  ruled  that  it  is  and  therefore  that  such  land 
may  be  ^condemned.  The  question  arose  in  connection 
with  the  former  home  of  "Mark  Twain"  in  which  he  is 
reported  to  have  written  the  immortal  "Huckleberry 
Finn."  Personally,  the  writer,  as  one  of  those  to  whom 
the  famous  author  has  given  many  hours  of  unalloyed 
delight,  is  in  hearty  sympathy  with  the  movement,  but 
from  a  strictly  legal  standpoint  the  right  to  exercise  the 
power  of  eminent  domain  for  such  a  purpose  would  not 
seem  to  be  clearly  established.  Unfortunately  there  are 
no  decided  precedents  to  guide  us  and  the  question  has 
to  be  determined  by  a  study  and  application  of  the  gen- 
eral principles  and  rules  appertaining  to  the  doctrine  of 
eminent  domain.  The  homes  of  many  of  our  famous  men 
are  to-day  held  and  sacredly  preserved  for  the  benefit  of 


the  public,  but  in  almost  every  instance  they  were  ac- 
quired by  purchase  or  gift.  Such  was  the  case  with  the 
birth-place  of  Lincoln.  Mt.  Vernon,  the  home  of  Wash- 
ington was  acquired  by  purchase,  while  Arlington,  the 
home  of  Lee,  was  seized  and  confiscated  by  the  govern- 
ment during  the  Civil  War..  A  few  years  ago  a  move- 
ment was  started  to  have  the  government  acquire  Monti- 
cello,  the  home  of  Jefferson,  by  purchase  if  possible,  and 
if  not  by  condemnation.  The  matter  was  dropped,  how- 
ever, either  from  lack  of  public  interest  or  because 
of  a  doubt  of  the  power  of  the  government  to  com- 
pel an  unwilling  private  owner  to  sell  his  property 
for  such  a  purpose.  That  the  object  could  have  been 
accomplished  by  condemning  the  property  for  a  public 
park  is  unquestioned,  but  the  right  to  take  the  prop- 
erty solely  in  order  to  preserve  the  home  of  one  of  the 
country's  famous  men  was  questioned  by  some  of  the 
foremost  lawyers  of  the  country,  and  as  will  be  seen  there 
is  no  recorded  case  in  which  the  exercise  of  the  power 
has  been  based  solely  on  such  a  ground. 

While  the  law  protects  the  citizen  in  his  ownership  of 
property,  all  property  is  held  subject  to  the  superior  rights 
of  the  sovereign  who  may  for  the  common  welfare  take 
it  over  whenever  it  sees  fit,  subject  only  to  certain  self- 
imposed  restrictions.  This  power,  inherent  in  the  state, 
is  known  as  the  power  of  eminent  domain  and  has  been 
defined  by  Mr.  Justice  Cooley  to  be  "the  rightful 
authority  which  exists  in  every  sovereignty,  to  control 
and  r^ilate  those  rights  of  a  public  nature  which  per- 
tain to.  its  citizens  in  common,  and  to  appropriate  and 
control  individual  property  for  the  public  benefit,  as  the 
public  safety,  necessity,  convenience  and  welfare  may 
demand.  The  authority  springs  from  no  contract  or  ar- 
rangement between  the  government  and  the  citizen  whose 
property  may  be  appropriated,  but  it  has  its  foimdation 
in  the  imperative  law  of  necessity,  and  is  recognized,  and 
may  be  defended  and  enforced,  upon  the  ground  that  no 
government  could  perpetuate  its  existence  and  further 
the  prosperity  of  its  people,  if  the  means  for  the  exercise 
of  any  of  its  sovereign  powers  might  be  withheld  at  the 
option  of  individuals."  People  v.  Humphrey,  23  Mich. 
471.  Two  restrictions  or  conditions  attending  the  exercise 
of  this  power  are  universally  recognized.  First,  the 
owner  must  receive  just  compensation,  and  second,  the 
use  for  which  the  property  is  taken  must  be  a  public  ona 
It  is  in  the  interpretation  and  construction  of  the  second 
limitation  on  the  power  that  the  courts  have  found  mosi 
diflSculty,  and  it  is  with  this  phase  of  the  subject  that 
this  article  treats,  as  the  right  under  discussion  is  de- 
pendent entirely  on  the  extent  to  which  the  term  "public 
use"  may  be  carried. 

While  the  cases  and  the  text  books  abound  in  definitions 
of  a  public  use,  there  is  no  definition  of  a  public  use  that 
has  yet  been  formulated  to  which  resort  may  be  had  as  a 
certain  criterion.  To  know  what  is  a  public  use  which 
authorizes  the  exercise  of  the  power  of  eminent  domain 
recourse  must  be  had  to  cases  rather  than  definitions,  to 
uses  which  have  been  held  to  be  public.  "Under  the 
Roman  law,  things  for  public  use  were  divided  into  two 
kinds  only:  1.  Those  destined  for  the  common  use  of 
mankind,  and  which  everyone  might  freely  use,  such  as 
rivers,  seas,  the  banks  of  rivers  and  the  seashore.  These 
things  were  destined  by  nature  for  public  use.  2.  Those 
things  which  public  policy  deemed  necessary  and  appro- 
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priate  in  spiritual  or  temporal  affairs.  In  the  last  men- 
tioned class  were  embraced  the  streets,  highways,  market 
places,  the  places  where  courts  of  justice  were  held,  col- 
leges, town-houses  and  other  public  places."  Commercial 
Bank  of  New  Orleans  v.  New  Orlewas,  17  La.  Ann.  190. 
However,  the  term  is  one  of  constant  growth,  varying  and 
expanding  with  the  growing  needs  of  a  more  complex  social  , 
ever,  the  term  is  one  of  constant  growth,  varying  and  ex- 
panding with  the  growing  needs  of  a  more  complex  social 
order  and  any  definition  must  be  such  as  to  give  it  a  de- 
gree of  elasticity  capable  of  meeting  new  conditions  and 
improvements.  But  there  are  certain  essentials  upon 
which  all  are  agreed.  As  was  stated  in  Vam^r  v.  Martin 
21  W.  Va.  534:  *^First,  the  general  public  must  have  a 
definite  and  fixed  use  of  the  property  to  be  condemned, 
a  use  independent  of  the  will  of  the  private  person  or 
private  corporation  in  whom  the  title  of  the  property  when 
condemned  will  be  vested,  a  public  use  which  cannot  be 
defeated  by  such  private  owner,  but  which  public  use 
continues  to  be  guarded  and  controlled  by  the  general  pub- 
lic through  laws  passed  by  the  Legislature;  second,  this' 
public  use  must  be  clearly  a  needful  one  for  the  public, 
one  which  cannot  be  given  up  without  obvious  general  loss 
and  inconvenience;  third,  it  must  be  impossible,  or  very 
difficult  at  least,  to  secure  the  same  public  uses  and  pur- 
poses in  any  other  way  than  by  authorizing  the  condemna- 
tion of  private  property."  With  the  first  and  third  of 
these  requirements  little  difficulty  is  encountered,  and 
while  the  authorities  are  unanimous  in  their  sanction  of 
the  principle  embodied  in  the  second  they  are  by  no 
means  agreed  in  its  application.  It  is  easy  to  lay  down 
the  rule  that  in  order  to  constitute  a  public  use  the 
property  taken  must  be  needful  for  the  public.  As  was 
said  by  Mr.  Justice  Cooley  in  People  v.  Humphrey, 
23  Mich.  471 :  "The  right  being  thus  found  to  rest  upon 
necessity,  the  power  to  appropriate  in  any  case  must  be 
justified  and  limited  by  the  necessity;  and  whenevejr  in 
any  instance  the  government  or  its  officials  shall  attempt 
to  seize  and  appropriate  that  which  cannot  be  needful  to 
the  due  execution  of  its  sovereign  powers  or  the  proper 
discharge  of  any  of  its  public  functions,  the  same  means 
of  resistance  and  legal  redress  are  open  to  the  owner  that 
would  be  available  in  case  of  a  like  seizure  by  lawless  in- 
dividuals: Matter  of  Albany  Street,  11  Wend.,  161.  Any 
^  employment  of  the  power  for  other  purposes  than  to  en- 
able the  government  to  exefcise  and  give  effect  to  its 
proper  authority,  effectuate  the  purpose  of  its  creation 
and  carry  out  the  policy  of  its  laws,  could  not  be  rested 
upon  the  justification  and  basis  which  underlie  the  power, 
and  consequently  would  be  wholly  unauthorized  and  in- 
admissible." Tiedeman  in  his  work  on  Limitations  of 
Police  Power  declares  public  use  to  be  synonymous  with 
"public  good."  On  this  branch  of  the  subject  he  says: 
"While  the  tenn  public  use  was  originally  employed  in  the 
law  of  eminent  domain  as  meaning  a  use  by  some  govern- 
mental agency,  the  ever  increasing  complications  of 
modern  civilization  have  compelled  an  application  of  the 
right  of  eminent  domain  to  other  than  public  or  govern- 
mental uses,  and  the  meaning  of  the  term  public  use  was 
broadened  from  time  to  time  in  order  to  cover  these  new 
applications  of  the  right,  until  now  the  term  is  synony- 
mous with  public  good."  Similar  general  statements 
have  been  made  by  the  courts,  and  while  public  good, 
benefit  or  advantage  has  been  taken  into  consideration 


by  the  courts  in  determining  what  was  a"public  use"  it 
has  in  no  case  been  carried  to  the  extent  of  justifying 
the  condemnation  of  property  for  purely  artistic  or 
'aesthetic  reasons,  and  in  some  instances  the  theory  that 
"public  use"  is  synonymous  with  public  benefit  or  advan- 
tage has  been  denied.  ^ 

Of  the  many  uses  for  which  private  property  has  been 
taken  for  the  public  benefit  that  which  most  nearly  re- 
sembles the  use  under  discussion  is  the  taking  of  property 
for  park  purposes.  That  such  a  use  is  a  public  one  within 
the  meaning  of  the  rule  that  private  property  taken  by 
eminent  domain  must  be  taken  for  a  "public  use"  is  too 
well  settled  to  need  citations  of  authority  to  support  it. 
While  not  exactly  on  all  fours  with  the  preservation  of 
the  home  or  birth-place  of  some  notable  man,  the  benefit 
derived  from  public  parks  may  be  said  to  be  more  nearly 
of  a  similar  nature  as  distinguished  from  the  more  direct 
and  material  benefit  conferred  by  the  construction  of 
water  works,  drainage  systems,  canals,  raiboads  and  the 
like.  A  careful  search  of  the  authorities  discloses  no  case 
in  which  the  public  use  essential  to  the  exercise  of  the 
power  of  eminent  domain  depended  solely  on  the  peculiar 
value  attaching  to  property  because  of  its  association  with 
the  life  of  some  man  famous  because  of  his  deeds  as  a 
soldier  or  statesman,  or  because  of  his  literary  attain- 
ments. It  is  only  by  analogy  that  we  may  reach  any 
conclusion  on  this  phase  of  the  subject  and  it  is  from  those 
cases  dealing  with  the  taking  of  property  by  the  state  for 
park  purposes  that  we  may  expect  to  receive  the  most 
help.  Even  this  extension  of  the  doctrine  of  eminent 
domain  may  be  said  to  be  of  comparatively  recent  origin, 
as  in  earlier  days  mere  beauty  or  adornment — an  appeal 
to  the  artistic  tastes  of  the  people— was  not  considered 
of  sufficient  benefit  to  the  public  to  justify  the  use  of  the 
power.  As  was  said  by  Nichols  in  his  work  on  Eminent 
Domain:  "It  was  felt  in  former  times  that  land  could 
be  taken  only  to  be  used  by  the  public  for  necessary  and 
useful  purposes  and  not  for  public  pleasure  and  Aesthetic 
gratification.'*  In  support  of  this  statement  he  quotes 
Bynkershoek,  Quest,  tfur.  Pub.,  lib.  ii.  c.  16  as  foUows: 
"Since  the  subject  then  is  bound  to  part  with  his  property 
for  both  reasons,  as  I  said,  must  he  also  lose  it  for  pui^ 
poses  of  public  pleasure  or  Aesthetic  gratification  or  even 
public  decoration  alone?  I  should  not  think  so,  nor  did 
the  Roman  senate  think  so  in  the  case  of  Marcus  Licinius 
Crassus,  who  objected  to  leading  through  his  farm  an 
aqueduct  which  the  praetors  were  building  and  which 
wa's  said  to  have  no  other  occasion  than  public  pleasure 
and  decoration."  And  the  American  cases  have  more 
than  once  recognized  the  early  limitation  on  the  exercise 
of  the  power  of  eminent  domain.  In  Boston,  etc,  MUl- 
Dam  Corp.  v.  Newman,  12  Pick  467,  23  Am.  Dec  662,  the 
court  said:  "The  principle  is,  that  the  lands  of  individuals 
are  holden  subject  to  the  requisitions  of  the  public 
exigencies,  a  reasonable  compensation  being  paid  for  the 
damage.  It  is  not  taking  the  property  of  one  man  and 
giving  it  to  another.  At  most,  it  is  a  forced  sale,  to 
satisfy  the  pressing  want  of  the  public.  Now  this  is  as  it 
should  be.  The  will  or  caprice  of  an  individual  would 
often  defeat  the  most  useful  and  extensive  enterprises,  if 
it  were  otherwise.  Property  is  nevertheless  sufficiently 
guarded  by  the  constitution.  The  individual  is  protected 
in  its  enjoyment,  saving  only  when  the  public  want  it, 
not  merely  for  ornamental,  but  for  some  necessary  and 
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useful  purposes.  Then  indeed  the  owner  must  part  with 
it  for  an  equivalent."  And  the  Supreme  Court  in  Shoe- 
maker V.  United  States,  147  U.  S.  282,  called  attention 
to  the  former  restriction  as  follows :  "In  the  memory  of 
men  now  living,  a  proposition  to  take  private  property, 
without  the  consent  of  its  owner,  for  a  public  park,  and 
to  assess  a  proportionate  part  of  the  cost  upon  real  estate 
benefited  thereby,  would  havfe  been  regai^ded  as  a  novel 
exercise  of  legislative  power."  In  many  of  the  recent 
cases,  however,  beauty  and  adornment  have  been  accorded 
consideration  in  determining  the  question  what  is  a  public 
use,  but  in  no  case  has  this  phase  of  the  subject  alone 
been  declared  sufficient  to  sustain  the  taking  of  the 
property  of  a  private  individual  against  his  will.  As  was 
said  in  Woodstock  v.  Gallup,  28  Vt.  587 :  "If  it  appeared, 
upon  the  face  of  the  report,  that  the  prevailing  ground 
with  the  commissioners,  in  establishing  the  highway,  was 
that  of  ornament  and  improvement  of  the  court-house 
grounds,  we  should  r^ard  it  as  an  insufficient  basis  upon 
which  to  lay  the  highway.  .  .  .  But  in  the  present  case, 
we  understand  the  prevailing  motive  and  ground  of  action 
with  the  commissioners,  in  laying  the  road,  was  the  public 
convenience  and  private  necessity,  and  the  matter  of  orna- 
ment merely  incidental  and  accessary.  In  that  view,  .  .  . 
it  does  liot  seem  to  us  objectionabla"  In  at  least  one  in- 
stance it  has  been  held  that  land  may  be  condemned  for 
the  purpose  of  preserving  the  scenic  beauty  of  a  river 
and  a  park  on  the  ground  that  the  taking  for  such  a  pur- 
pose was  a  taking  for  a  "public  use."  Bunyan  v.  Com- 
missioners of  Palisades  IrUerstate  Park,  153  N.  Y.  S. 
622,  wherein  it  was  said:  "It  is  contended,  first,  that 
this  condemnation  is  purely  for  aesthetic  purposes,  to  pre- 
serve the  scenic  beauty  of  the  Hudson  river,  and  that  such 
use  is  not  a  public  use,  authorizing  the  appropriation  of 
land  under  the  right  of  eminent  domain.  ...  It  will  be 
borne  in  mind  that  not  only  public  parks  existed  both 
south  and  north  of  the  land  in  question,  but  that  said  • 
parks  are  intended  to  include  various  strips  of  land  be- 
tween them.  The  land  in  question  adjoins  the  Hudson 
river,  which  is  in  itself  a  public  highway  as  well  as  a 
public  park,  utilized  by  the  public  for  rest,  recreation, 
and  enjoyment,  the  same  as  any  other  public  park.  If  • 
land  were  sought  to  be  condemned  for  park  purposes, 
it  could  hardly  be  objected  that  part  of  the  land  was 
unadaptable  therefor  as  being  rugged  and  steep,  of  which 
practical  use  could  not  be  made  by  the  public.  It  is 
adaptable  as  incidental  to  the  park  of  which  use  could 
be  made.  Such  inaccessible  land  might  also  be  condemned 
for  adornment  and  to  preserve  the  scenic  beauty,  as  in- 
cidental at  least  to  such  a  park.  Whatever  technical 
averment  may  be  made  that  the  land  is  not  adaptable 
to  the  public  use,  if  the  term  ^public  use'  be  so  extensive ' 
as  seems  to  be  indicated  in  the  authorities  cited,  there 
can  be  no  substantial  doubt  that  the  shutting  down  of 
this  quarry  and  the  removal  of  its  accessories  do  present 
some  opportunity  for  adornment  and  improvement  of 
scenic  beauty,  so  that  the  courts  must  hold  that  the  land 
is  adaptable  to  a  public  use.  This  must  then  be  ruled  as 
a  question  of  law."  It  is  to  be  noted,  however,  that  the 
real  purpose  involved  was  a  park  purpose,  the  aesthetic 
purpose  being  incidental  thereto. 

The  case  which  more  nearly  affords  authority  for  a 
taking  such  as  is  under  consideration  is  United  States 
V.  Gettysburg  Electric  By.  Co.^  160  TJ.  S.  668,  wherein 


it  was  sought  to  condemn  land  for  the  purpose  of 
preserving  a  famous  battlefield.  The  purpose  as  more 
particularly  stated  in  the  Act  of  Congress  making  the 
appropriation  was  as  follows:  "Monuments  and  Tablets 
at  Gettysburg.  For  the  purpose  of  preserving  the  lines 
of  battle  at  Gettysburg,  Pennsylvania,  and  for  properly- 
marking  with  tablets  fiie  positions  occupied  by  the  vari- 
ous commands  of  the  armies  of  the  Potomac  and  of 
Northern  Virginia  on  that  field,  and  for  opening  and 
improving  avenues  along  the  positions  occupied  by  troops 
upon  those  lines,  and  for  fencing  the  same,  and  for  de- 
termining the  leading  tactical  positions  of  batteries,  rai- 
ments, brigades,  divisions,  corps  and  other  organizations, 
with  reference  to  the  study  and  correct  understanding  of 
the  battle,  and  to  mark  the  same  with  suitable  tablets,  each 
bearing  a  brief  historical  legend,  compiled  without  praise 
and  without  censure,  the  sum  of  twenty-five  thousand 
dollars,  to  be  expended  imder  the  direction  of  the  Secre- 
tary of  War."  In  holding  this  to  be  a  public  purpose 
within  the  meaning  of  the  doctrine  of  eminent  domain 
it  was  said:  "The  end  to  be  attained  by  this  propose<J 
use,  as  provided  for  by  the  act  of  Congress,  is  legitimate, 
and  lies  within  the  scope  of  the  Constitution.  The  battle 
of  Gettysburg  was  one  of  the  great,  battles  of  the  world. 
The  numbers  contained  in  the  opposing  armies  were  great ; 
the  sacrifice  of  life  was  dreadful ;  while  the  bravery  and, 
indeed,  heroism  displayed  by  both  the  contending  forces 
rank  with  the  highest  exhibition  of  those  qualities  ever 
made  by  man.  The  importance  of  the  issue  involved  in 
the  contest  of  which  this  great  battle  was  a  part  cannot 
be  overestimated.  The  existence  of  the  government  itself 
and  the  perpetuity  of  our  institutions  depended  upon  the 
result.  Valuable  lessons  in  the  art  of  war  can  now  be 
learned  from  an  examination  of  this  great  battlefield  in 
connection  with  the  history  of  the  events  which  there  took 
place.  Can  it  be  that  the  government  is  without  power 
to  preserve  the  land,  and  properly  mark  out  the  various 
sites  upon  which  this  struggle  took  place?  Can  it  not 
erect  the  monuments  provided  for  by  these  acts  of  Con- 
gress, or  even  take  possession  of  the  field  of  battle  in  the 
name  and  for  the  benefit  of  all  the  citizens  of  the  country 
for  the  present  and  for  the  future?  Such  a  use  seems 
necessarily  not  only  a  public  use,  but  one  so  closely  con- 
nected with  the  welfare  of  the  republic  itself  as  to  be 
within  the  powers  granted  Congress  by  the  Constitution 
for  the  ^purpose  of  protecting  and  preserving  the  whole 
country.  It  would  be  a  great  object  lesson  to  all  who 
looked  upon  the  land  thus  cared  for,  and  it  would  show 
a  propter  recognition  of  the  great  things  that  were  done 
there  on  those  momentous  days.  By  this  use  the  govern- 
ment manifests  for  the  benefit  of  all  its  citizens  the  value 
put  upon  the  services  and  exertions  of  the  citizen  soldiers 
of  that  period.  Their  successful  effort  to  preserve  the 
integrity  and  solidarity  of  the  great  republic  of  modem 
times  is  forcibly  impressed  upon  everyone,  who  looks 
over  the  field.  The  value  of  the  sacrifices  then  freely 
made  is  rendered  plainer  and  more  durable  by  the  fact 
that  the  government  of  the  United  States,  through  its 
representatives  in  Congress  assembled,  appreciates  and 
endeavors  to  perpetuate  it  by  this  most  suitable  recogni- 
tion. Such  action  on  the  part  of  Congress  touches  the 
heart,  and  comes  home  to  the  imagination  of  every  citizen, 
and  greatly  tends  to  enhance  his  love  and  respect  for 
those  institutions  for  which  these  heroic  sacrifices  were 
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made.  The  greater  the  love  of  the  citizen  for  the  institu- 
tions of  his  country  the  greater  is  the  dependence  properly 
to  be  placed  upon  him  for  their  defense  in  time  of  neces- 
sity, and  it  is  to  such  men  that  the  country  must  look 
for  its  safety.  The  institutions  of  our  country  which 
were  saved  at  this  enormous  expenditure  of  life  and  prop- 
erty ought  to  and  will  be  regarded  with  proportionate 
affection.  Here  upon  this  battlefield  is  one  of  the  proofs 
of  that  expenditure,  and  the  sacrifices  are  rendered  more 
obvious  and  more  easily  appreciated  when  such  a  battle- 
field is  preserved  by  the  government  at  the  public  ex- 
pense. The  right  to  take  land  for  cemeteries  for  the 
burial  of  the  deceased  soldiers  of  the  country  rests  on  the 
same  footing  and  is  connected  with  and  springs  from  the 
vsame  powers  of  the  Constitution.  It  seems  very  clear 
that  the  government  has  the  right  to  bury  its  own  soldiers 
and  to  see  to  it  that  their  graves  shall  not  remain  unknown 
or  unhonored.  No  narrow  view  of  the  character  of  this 
proposed  use  should  be  taken.  Its  national  character  and 
importance,  we  think,  are  plain.  The  power  to  condemn 
for  this  purpose  need  not  be  plainly  and  unmistakably 
deduced  from  any  one  of  the  particularly  specified  powers. 
Any  number  of  those  powers  may  be  grouped  together, 
and  an  inference  from  them  all  may  be  drawn  that  the 
power  claimed  has  been  conferred.  It  is  needless  to  en- 
large upon  the  subject,  and  the  determination  is  arrived 
at  without  hesitation  that  the  use  intended  as  set  forth 
in  the  petition  in  this  proceeding  is  of  that  public  nature 
which  comes  within  the  constitutional  power  of  Congress 
to  provide  for  by  the  condemnation  of  land."  Even  that 
case,  however,  does  not  cover  the^  point  in  question  exactly. 
In  that  case  were  embodied  considerations  national  in 
their  character,  necessarily  of  great  interest  to  all  the 
people,  marking,  as  it  does,  one  of  the  most  momentous 
epochs  in  our  national .  history.  The  fame  of  an  indi- 
vidual, unconnected  with  the  government,  however  great 
it  may  be,  cannot  for  a  moment  be  likened  in  its  value  to 
the  people  to  such  an  historical  event. 
.  The  only  theory  on  which  the  right  to  condemn  private 
property  in  order  to  preserve  the  home  or  birth-place  of 
a  famous  citizen,  is  that  by  which  the  term  "public  use" 
is  construed  to  be  synonymous  with  public  benefit,  utility 
or  advantage  and  this  use  has  been  frequently  questioned 
by  the  courts  as  a  basis  for  the  exercise  of  the  power  of. 
eminent  domain.  Obviously  if  the  doctrine  is  to  be  ex- 
tended in  this  manner  the  enactment  of  laws  on  the  sub-' 
ject  will  reflect  the  passing  popular  feeling,  and  their 
construction  will  reflect  the  various  temperaments  of  the 
judges,  who  would  thus  be  left  free  to  indulge  their  own 
views  of  public  benefit  or  advantage.  By  a  very  slight 
effort  of  imagination  one  can  picture  the  weird  Results 
that  would  flow  from  the  unrestrained  operations  of  such 
a  law.  Imagine  the  scorn  with  which  your  dyed-in-the- 
wool  Republican  would  view  a  movement  to  spend  the 
public  money  in  order  that  that  old  Democratic  fraud 
"Bill  Jones"  might  be  held  up  to  posterity  as  embody- 
ing all  the  virtues  which  the  coming  generations  should 
emulate.  It  could  only  he  equaled  by  that  with  which  a 
true  and  tried  Democrat  would  view  an  effort  to  per- 
petuate the  sayings  and  teachings  of  some  Republican 
abnoxious  to  him.  The  mind  could  run  riot  in  its  pic- 
turing of  saints  and  sinners  for  whoin  their  admirers 
might  call  on  the  power  of  eminent  domain,  from  the 
birth-place  of  presidents  down  to  the  prison  walls  which 


now  incarcerate  a  candidate  for  that  high  office — ^from 
the  breeding  farm  of  a  Man-of-War  down  to  the  burial 
spot  of  "Tootsie,"  my  lady's  pet  champion  poodle.  It 
would  be  unending  and  appalling.  Viewed  from  the  seri- 
ous side,  the  establishment  of  such  a  doctrine  would  un- 
dermine all  rights  in  private  property.  As  was  said  in 
Pennsylvama  Mutual  Life  Ins.  Co.  v.  PhUadelphid, 
242  Pa.  47,  49  L.  R.  A.  (K  S.)  1062:  "If,  however, 
public  benefit,  utility,  or  advantage  is  to  be  the  test  of  a 
public  use,  then,  as  suggested  by  the  authorities,  the 
right  to  condemn  the  property  will  not  depend  on  a  fixed 
standard  by  which  the  legislative  Bjxd  judicial  departments 
of  the  government  are  to  be  guided,  but  upon  the  views 
of  those  who  at  the  time  are  to  determine  the  question. 
There  will  be  no  limit  to  the  power  of.  either  the  legis- 
lature or  the  courts  to  appropriate  private  property  to 
public  use,  except  their  individual  opinions  as  to  what  is 
and  what  is  not  for  the  public  advantage  and  utility.  If 
such  considerations  are  to  prevail,  the  constitutional  guar- 
antees as  to  private  property  will  be  of  small  .moment" 
Surely,  it  would  seem  that  one  who  by  his  life  and  deeds 
has  taken  rank  above  his  fellows,  would  necessarily  have 
drawn  to  him  admirers  enough  to  ^furnish  the  means  to 
keep  his  memory  green.  At  any  rate  no  one  can  well 
question  that  the  voluntary  action  of  such  admirers  is  a 
safer  means  than  the  enlistment  of  the  power  of  eminent 
domain  whereby  the  property  of  an  individual  is  taken 
against  his  will. 

MiNOB  Beonauoh. 


(KTaaes  lif  Jlntenest 

Failure  to  Comply  with  Bulk  Salbs  Law  as  Preventing 
Recovery  by  Seller  of  Purchase  Priob. — ^In  Esealle  v,  Mark, 
(Nev.)  183  Pac.  387,  reportecl  and  annotated  in  5  A.  L.  R.  1512, 
it  was  held  that  the  provision  in  the  Nevada  Bcdk  Sales  Law 
that  failure  to  comply  with  the  provisions  of  the  law  as  to 
notice  renders  the  sale  fraudulent  and  void  does  not  prevent 
a  recovery  by  the  seller  of  the  purchase  price.  The  court  said: 
''It  is  true  that  the  statute  says  that  when  there  is  a  failure 
to  comply  with  $  1  of  the  act  the  sale  shall  be  fraudulent  and 
void';  but  did  the  legislature  mean  that  a  sale  should  be  abso- 
lutely 'void'  as  between  the  parties^  regardless  of  the  fact  that 
no  creditor  was  prejudiced  thereby  f  We  think  not.  ...  It  is 
the  common  knowledge  that  the  main  purpose  of  the  law  is  to 
protect  the  wholesaler.  Prior  to  the  passage  of  the  law,  it  was 
a  conomon  practice  for  the  retailers  to  sell  their  stock  of  goods 
in  bulk,  pay  no  one,  and  leave  the  man  who  sold  them  the  goods 
without  recourse.  Such  practices  became  so  disastrous  to  the 
wholesalers  that  they  were  driven  to  the  necessity  of  procuring 
legislation  which  would  afford  them  protection  against  unscrupu- 
lous retail  merchants.  The  Bulk  Sales  Law  is  the  result.  .  .  . 
This  being  the  purpose  of  the  law,  how  can  it  be  successfuDy 
urged,  as  contended  by  appellant,  that  we  should  hold  that  such 
a  sale  as  here  in  question  was  absolutely  voidf  It  is  true  that 
the  statute  says  a  sale  shall  be  void  when  the  terms  of  the  act 
are  not  complied  with;  but  to  our  minds,  when  construed  in  the 
light  of  the  purpose  of  the  statute,  it  was  clearly  the  intention 
of  the  legislature  that  the  sale  should  be  voidable  only.  It  is 
not  pointed  out  what  protection  would  or  could  be  afforded  any- 
one by  placing  any  other  construction  upon  the  law.     But  all 
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roles  of  construetion  aside,  it  seems  to  us  that  no  other  con- 
clusion can  be  reached,  from  a  reading  of  the  entire  act  itself, 
especially  $4  thereof  (Rev.  Laws,  $3911).  This  section  pro- 
vides that,  if  the  vendor  produces  and  delivers  a  written  waiver 
of  the  requirements  of  the  act  as  to  notice  to  creditors,  from 
at  least  a  majority  in  number  and  amount  of  his  creditors,  the 
provisions  of  the  act  sliall  not  apply.  If  it  was  the  purpose 
of  the  legislature  in  enacting  the  law  to  protect  any  but 
creditors,  the  section  just  referred  to  is  a  most  remarkable  one. 
In  fact,  we  cannot  escape  the  conclusion,  from  a  consideration 
of  this  very  section,  that  the  sole  purpose  of  the  law  is  to  pro- 
tect creditors.  If  such  was  not  the  intention,  the  legislature 
would  never  have  embodied  $4  in  the  law,  because  it  would 
manifestly  have  made  the  act  inconsistent  in  its  operation.'' 

Res  Ipsa  Loquitur  Doctrine  as  Applicable  to  Overturn- 
ing OP  Au^rOMOBLB. — ^In  Klein  v.  Betten,    (Wis.)    172  N.  W. 
736,  reported  and  annotated  in  6  A.  L.  R.  1237,  it  was  held 
that  in  an  action  for  injury  to  a  passenger  in  an  automobile 
through  the  overturning  of  vthe  car,  where  the  evidence  does  not 
show  whether  the  accident  was  caused  by  negligent  driving  or 
the  blowing  out  of  a  tire,  the  case  cannot  be  submitted  to  the 
jury  on  the  theory  that  the  doctrine  of  res  ipsa  loquitur  is 
applicable.    The  court  said:    ^'Plaintiff  claims  that  the  doctrine 
of  res  ipsa  loquitur  is  applicable ,  to  the  situation,   and  that 
the  case  should  have  been  submitted  to  the  jury.    This  doctrine 
may  be  stated  to  be  that,  when  both  the  apparatus  and  the 
operation  of  ij;  are  within  the  control  of  the  defendant,  and  the 
accident  is  one  which  ordinarily  could  not  happen  except  by 
reason  either  of  defect  in  the  apparatus  or  negligence  in  the 
operation,  a  presumption  of  one  or  the  other  arises  sufficient, 
from  the  happening  of  the  accident,  to  justify  a  verdict  against 
the  defendant.     liability  in  this  case  is  not  predicated  upon 
any  defect  of  the  automobile.     Liability  is'  predicated   solely 
upon  the  negligent  operation  of  the  car.    The  facts  proved  are 
that  an  accident  happened  at  a  place  where  the  road  was  smooth 
and  in  good  order.     Plaintiff  contends  that  proof  of  this  fact 
raises  an  inference  of  negligence  in  the  operation  of  the  car. 
When  the   ear  was  righted,   after  the  accident,   the  left-hand 
front  tire  was  found  to  be  deflated  by  reason  of  a  blow-but  of 
the  inner  tube.    It  is  not  at  all  beyond  the  realm  of  possibility 
that  the  accident  might  have  happened  by  reason  of  this  blow- 
out.    It  is  claimed  on  the  part  of  the  plaintiff  that  a  blow-out 
could  not  have  caused  the  accident  unless  the  car  was  going 
at  an  excessive  rate  of  speed.     There  is  no  proof  of  that  fact 
in  the  record,  and  we  cannot  take  judicial  notice  that  a  blow-out 
of  the  front  tire  of  a  Ford  automobile,  running  at  15  miles  an 
hour,  could  not  produce  an  accident  such  as  this.    It  is  familiar 
knowledge  that  the  blow-out  of  the  front  tire  of  an  automobile 
is   a  dangerous  occurrence,   the   degree  vof  danger,   of  course, 
depending  upon  the  rate  of  speed,  and,  we  apprehend,  some- 
what upon  the  character  of  the  car.    So  we  have  here  evidence 
showing  simply  an  accident.     Granting  that  the  accident  might 
have  been  the  result  of  negligent  operation  of  the  car,  the  evi- 
dence certainly  discloses  a  possibilitj-  that  the  accident  might 
have  been  the  result  of  the  blow-out,  ...  It  is  the  duty  of  the 
plaintiff  to  prove  negligence  affirmatively;   and,  while  the  in- 
ferences allowed  by  the  rule  or  doctrine  of  res  ipsa  loquitur 
constitute  such  proof,  it  is  only  where  the  circumstances  leave 
no  room  for  a  different  presumption  that  the  maxim  applies. 
When  it  is  shown  that  the  accident  might  have  happened  as 
the  result  of  one  of  two  causes,  the  reason  for  the  rule  fails, 
and  it  cannot  be  invoked." 

Power  of  Husband  to  Defeat  Antenuptial  Agreement  by 
GiviNa  Away  His  Property. — ^It  seems  that  a  man  who  has 


entered  into  an  antenuptial  agreement  with  a  woman  who  be- 
comes his  wife,  to  give  her  by  "will  a  proportional  part  of  his 
estate,  cannot  make  gifts'  either  absolutely,  conditionally,  in- 
directly, or  otherwise  for  the  main  purpose  of  defeating  his 
agreement  and  preventing  it  from  operating  for  the  benefit  of 
the  wife.  It  was  so  held  in  Eaton  v.  Eaton,  233  Mass.  351, 
124  N.  E.  37,  reported  and  annotated  in  5  A.  L.  R.  1426, 
wherein  the  court  said:  ''The  circumstances  under  which  an 
antenuptial  contract  is  made  import  a  purpose  that  it  shall 
confer  real  rights  and  impose  substantial  obligations.  It  is  an 
implied  term  of  such  an  agreement  that  it  shall  be  fairly  car- 
ried out,  and  that  it  shall  not  be  performed  in  hate,  trickery, 
perversity,  or  distrust.  The  inference  rationally  to  be  drawn 
^rom  the  conditions  attendant  upon  an  antenuptial  agreement 
is  that  it  is  designed  to  give  something  of  value  to  the  wife, 
and  that  it  is  not  an  empty  form.  It  is  more  consonant  with 
the  situation  to  infer  that  if  the  parties  intend  that  power  shall 
be  reserved  to  the  husband  wholly  or  in  large  measure  to  de- 
prive the  wife  of  property  rights  by  making  gifts  for  that 
purpose  during  life,  and  thus  leave  nothing  or  much  less  than 
might  rationally  have  been  expected  for  the  will  to  operate  on, 
it  should  be  expressed  in  the  instrument,  than  it  is  to  deduce  the 
reservation  of  such  power  contrary  to  the  whole  spirit  of  the 
instrument  and  the  nature  of  the  transaction.  The  right  se- 
cured to  the  wife  by  implication  is  that  she  shall  be  treated 
fairly  and  rationally  in  the  matter  of  distribution  of  his  property 
by  the  husband  by  gifts  during  his  life.  The  true  rule,  fairly 
to  be  deduced  from  the  weight  of  authority  and  resting  on 
sound  reason,  is  that  a  man  who  has  entered  into  an  antenuptial 
agreement  with  a  woman  who  becomes  his  wife,  to  give  her  by 
will  a  proportional  part  of  his  estate,  may,  without  breaking 
his  agreement,  make  gifts  during  his  life  in  good  faith  and 
reasonable  in  amount,  having  regard  to  all  the  circumstances; 
but  he  cannot  make  gifts  either  absolutely,  conditionaUy,  in- 
directly, or  otherwise  for  the  main  purpose  of  defeating  his 
agreement  and  preventing  it  from  operating  for  the  benefit  of 
his  wife.  The  motive  in  such  a  case  affects  the  validity  of  the 
transaction  because  it  determines  'the  extent  of  a  privilege  to 
infringe  upon  the  admitted  right  of  another.'  Leonard  v.* 
Leonard,  181  Mass.  458,  461,  92  Am.  St.  Rep.  426,  63  N.  E. 
1069.  The  adoption  of  any  other  rule,  in  substance,  would  put 
it  in  the  power  of  a  husband  to  strip  himself  during  life  of  aU 
his  property,  make  his  antenuptial  agreement  a  barren  instru- 
ment, and  leave  his  wife  penniless.  A  result  like  that  would 
be  contrary  to  every  inference  arising  from  the  relation  of  the 
parties  and  the  purpose  of  an  agreement." 

Civil  Liability  for  Using  Threatening  or  Abusive  Lan- 
guage.—In  Brooker  v.  Silverthome,  (S.  C.)  99  S.  E.  350,  re- 
ported and  annotated  in  5  A.  L.  R.  1283,  it  was  held  that  to 
render  actionable  a  threat  causing  fear,  it  must  be  of  such  a 
nature  and  made  under  such  circumstances  as  to  affect  the  mind 
of  a  person  of  ordinary  reason  and  firmness  so  as  to  influence 
his  conduct,  or  it  must  appear  that  the  person  against  whom 
it  was  made  was  peculiarly  susceptible  to  fear,  and  that  the 
person  making  the  threat  knew  and  took  advantage  of  the  fact 
that  he  could  not  stand  as  much  as  an  ordinary  person.  Said 
the  court i  "Plaintiff  alleges:  That  on  October  27,  1916,  she 
was  mght  operator  at  the  telephone  exchange  at  Barnwell.  That 
defendant  called  the  exchange  over  the  telephone  and  asked 
for  a  certain  connection,  which  she  promptly  tried  to  get  for 
him,  but,  upon  her  failing  to  do  so,  he  cursed  and  threatened 
her  in  an  outrageous  manner,  saying  to  her:  'You  Gk)d  damned 
woman !  None  of  you  attend  to  your  business.*  That  she  tried 
to  reason  with  him,  telling  him  thlit  she  had  done  all  that  she  ooold 
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to  get  the  connection  he  wanted,  but  he  continued  to  abuse 
and  threaten  her,  saying  to  her:  Tou  are  a  God  damned  liar. 
If  I  were  there,  I  would  break  your  God  damned  neck.'  That 
the  language  and  threat  of  defendant  put  her  in  great  fear 
that  he  would  come  to  the  exchange  and  farther  insult  her,  and 
that  she  was  so  shocked  and  unnerved  that  she  was  made  sick 
and  unfit  for  duty,  and  had  to  take  medicine  to  make  her  sleep. 
That  for  weeks  afterwards,  when  defendant's  number  would 
caU,  she  would  become  so  nervous  that  she  could  not  answer  the 
call.  And  that  her  nervous  system  was  so  shocked  and  wrecked 
that  she  siiffered  and  continues  to  suffer  in  health,  mind  and 
body  on  account  of  the  abusive  and  threatening  language  ad- 
dressed to  her  by  defendant.  ...  If  it  should  be  conceded  that 
the  language  of  defendant  contained  a  threat,  it  was  not  of 
such  nature  or  made  under  such  circumstances  as  to  put  a 
person  of  ordinary  reason  and  firmness  in  fear  of  bodily  hurt. 
And  it  is  not  allied  that  plaintiff  was  not  a  person  of  ordinary 
reason  and  firmness  and  that  defendant  knew  it;  and,  in  the 
absence  of  such  allegation,  it  will  not  be  presumed.  A  person 
of  ordinary  reason  and  firmness  should  have  known  that  the 
profane  and  vulgar  language  alleged  to  have  been  used  by  de- 
fendant was  the  result  of  a  momentary  fit  of  passion,  caused  ^ 
by  his  failure  to  get  the  connection  he  asked  for,  and  that  he 
had  no  intention  of  doing  or  attempting  to  do  plaintiff  any 
bodily  hurt.  But  the  words  used  did  not  amount  to  a  threat. 
Defendant  said:  'If  I  were  there,  I  would  break  your  .  .  . 
neck.'  But  he  was  not  there,  and  plaintiff  knew  it;  and  there 
is  nothing  in  what  he  said  expressive  of  an  intention  to  go  there 
and  injure  plaintiff.  Webster  defines  a  'threat'  as  'the  ex- 
pression of  an  intention  to  infiict  evil  or  injury  on  another.' 
The  law  dictionaries  give  practically  the  same  definition.  A 
threat,  therefore,  looks  to  the  future.  As  Judge  Cooley  says, 
in  the  passage  above  quoted,  "a  threat  only  promises  a  future 
injury.'  Here  there  was  no  expression  of  an  intention  to  injure 
in  the  future,  and  therefore  no  threat.  The  language  attributed 
to  defendant — especially  when  used  by  a  man  to  a  woman — 
merits  severest  condemnation  and  subjects  the  user  to  the  scorn 
^nd  contempt  of  his  fellow  men.  But  it  is  not  civilly  action- 
able. Diligent  search  has  failed  to  discover  any  case  or  authority 
to  the  contrary,  but  many  in  support  of  the  conclusion  which 
we  have  reached." 

Liability  of  City  fob  Typhoid  Infection  from  Contaminateo) 
Water  Supply.— In  Stubbs  v,  Rochester,  226  N.  Y.  516,  124 
N.  E.  137,  it  was  held  that  the  fact  that  a  city's  contaminated 
water  supply  was  the  source  of  typhoid  fever  in  a  citizen  njight 
be  found  from  evidence  that  he  drank  water  near  the  point 
of  contamination,  that  some  sixty  other  cases  developed  in 
that  vicinity,  and  that  his  habits  were  such  as  to  tend  to  exclude 
another  probable  source,  together  with  testimony  by  his  physi- 
cian that  such  contamination  was  the  source  of  his  illness.  In 
the  course  of  a  very  interesting  opinion  the  court  said:  "The 
important  question  in  this  case  is,  Did  the  plaintiff  produce 
evidence  from  which  inference  might  reasonably  be  drawn  that 
the  cause  of  his  illness  was  due  to  the  use  of  contaminated 
water  furnished  by  defendant!  Counsel  for  respondent  argues 
that,  even  assuming  that  the  city  may  be  held  liable  to-  plantiff 
for  damages  caused  by  its  negligence  in  furnishing  contaminated 
water  for  drinking  purposes:  (a)  The  evidence  adduced  by 
plaintiff  fails  to  disclose  that  he  contracted  typiioid  fc'vc»r  by 
drinking  contaminated  water;  (b)  that  it  was  incumbent  upon 
the  plaintiff  to  establish  that  his  illness  was  not  due  to  any  other 
cause  to  which  typhoid  fever  may  be  attributed  for  which  de- 
fendant is  not  liable.  The  evidence  does  disclose  several  causes 
of  typhoid  fever,  which  is  a  germ  disease,  the  germ  being  known 


as  the  typhoid  bacillus,  which  causes  may  be  classified  as  follows : 
First.  Drinking  of  polluted  water.  Second.  Raw  fruits  and 
vegetables  in  certain  named  localities,  where  human  excrement 
is  used  to  fertilize  the  soil,  are  sometimes  sources  of  typhoid 
infection.  Third.  The  consumption  of  shellfish,  HioHgh.  not  a 
frequent  cause.  Fourth.  The  consumption  of  infected  milk 
and  vegetables.  Fifth.  The  hous^y  in  certain  localities.  Sixth. 
Personal  contact  with  an  infected  person  by  one  who  has  a 
predilection  for  typhoid  infection  and  is  not  objectively  sick 
with  the  disease.  Seventh.  Ice,  if  affected  with  typhoid  bacilli. 
Eighth.  Fruits,  vegetables,  etc.,  washed  in  infected  water.  Ninth. 
The  medical  authorities  recognize  that  there  are  still  other  causes 
and  means  unknown.  This  fact  was  developed  on  cross-ex- 
amination of  physicians  called  by  plaintiff.  .  .  .  Counsel  for  re- 
spondent assets  that  there  was  a  failure  of  proof  on  the  part 
of  plaintiff,  in  that  he  did  not  establish  that  he  contracted 
disease  by  drinking  contaminated  water,  and,  in  support  of  his 
argument,  cites  a  rule  of  law  that  when  there  are  several  pos- 
sible causes  of  injury,  for  one  or  more  of  which  a  defendant 
is  not  responsible,  plaintiff  cannot  recover  without  proving  that 
the  injury  was  sustained  wholly  or  in  part  by  a  cause  for  which 
defendant  was  responsible.  He  submits  that  it  was  essential  for 
plaintiff  to  eliminate  all  other  of  seven  causes  from  which  the 
disease  mi^ht  have  been  contracted.  If  the  argument  should 
prevail  and  the  rule  of  law  stated  is  not  subject  to  any  limita- 
tion, the  present  case  illustrates  the  unpoesibility  of  a  recovery 
in  any  case  based  upon  like  facts.  One  cause  of  the  disease 
is  stated  by  counsel  to  be  'personal  contact  with  typhoid  car- 
riers or  other  persons  suffering  with  the  disease,  whereby  bacilli 
are  received  and  accidentally  transferred  by  the  hands  or  some 
other  portion  of  the  person  or  clothes  to  the  mouth.'  Con- 
cededly,  a  person  is  affected  with  typhoid  some  weeks  before  the 
disease  develops.  The  plaintiff  here  resided  3  miles  distant 
from  his  place  of  employment,  and  traveled  to  and  from  his  work 
upon  the  street  car.  To  prove  the  time  when  he  was  attacked 
with  typhoid,  then  find  every  individual  who  traveled  on  the 
same  car  with  him,  and  establish  by  each  one  of  them  that  he 
or  she  was  free  from  the  disease,  even  to  his  or  her  clothing, 
is  impossible.  Again,  the  evidence  disclosed  that  typhoid  fever 
is  caused  by  sources  unknown  to  medical  science.  If  the  word 
of  the  rule  stated  is  to  prevail,  plaintiff  would  be  required  to 
eliminate  sources  which  had  not  yet  been  determined  or  ascer- 
tained. I  do  not  believe  the  rule  stated  to  be  as  inflexible  as 
claimed  for.  If  two  or  more  possible  causes  ezisti  for  only  one 
of  which  a  defendant  may  be  liable,  and  a  party  injured  estab- 
lishes facts  from  which  it  can  be  said  with  reasonable  certainty 
that  the  direct  cause  of  the  injury  was  the  one  for  which  the 
defendant  was  liable,  the  party  has  complied  with  the  spirit  of 
the  rule." 

Storing  Gasolene  and  Kerosene  as  Negligencb. — In  Kress 
V.  Lane,  (Iowa)  171  N.  W.  5^,  reported  and  annotated  in  5 
A.  L.  R.  1376,  it  was  held  that  merely  storing  gasolene  and 
kerosene  in  barrels  in  a  frame  building  was  not  such  negligence 
as  to  render  one  liable  for  loss  by  fire  of  adjoining  buildings, 
due  to  the  explosion  of  the  oils  when  the  building  in  which 
they  were  was  set  afire  without  negligence  on  the  p^jrt  of  the  one 
so  storing  the  oil.  The  court  said:  ''In  the  first  the  plaintiff 
claims  a  recovery  on  the  theory  that  the  defendants  maintained 
a  nuisance.  In  the  second  count  the  same  facts  are  stated  and 
a  claim  of  liability  based  thereon  on  the  theory  of  negligence. 
There  is  no  allegation  in  the  petition  that  the  defendants  were 
in  any  manner  responsible  for  the  setting  of  the  fire  which 
caused  the  explosion  of  gasolene.  The  naked  proposition  upon 
which  the  petition  rests  is  that  the  defendants  were  guilty  of 
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an  aetionable  wrong  in  that  they  stored  nine  barrels  of  gasolene 
and  six  barrels  of  kerosene  in  a  frame  building  apon  the 
premises,  and  that  such  wrongful  storing  of  such  quantity  of 
these  inflammable  substances  was  the  proximate  cause  of  the 
burning  of  the  plaintiffs  house,  in  that  the  fire  caused  an  ex- 
plosion and  thereby  enlarged  the  conflagration.  It  is  not  claimed 
that  any  statute  or  ordinance  was  violated.  The  claim  of 
nuisance  is  predicated  upon  the  highly  inflammable  character 
of  the  substances.  The  second  count  predicates  the  claim  of 
negligence  upon  the  large  quantity  of  these  inflammable  sub- 
stances and  upon  the  fact  that  they  were  stored  in  a  'frame 
building  near  the  aUey/  There  is  no  complaint  otherwise  as  to 
the  method  of  storage.  It  is  not  alleged  that  the  gasolene  was 
confined  in  defective  containers.  Nor  is  there  any  claim  that 
the  presence  of  the  gasolene  or  kerosene  had  anything  to  do 
with  the  starting  of  the  conflagration.  Nor  is  there  any  claim 
that  the  defendants  had  anything  to  do  with  the  starting  of  the 
fire.  The  fair  implication  of  the  petition  is  that  the  fire  was 
'set'  by  other  persons.  We  think  it  quite  clear  that  the  mere 
possession  of  the  gasolene  and  kerosene  in  question,  witbout 
more,  was  not  an  actionable  wrong.  In  Walker  v,  Chicago, 
R.  I.  &  U.  R.  Co.,  71  Iowa,  658,  33  N.  W.  224,  a  question  of 
possession  and  storage  of  dynamite  was  involved.  In  that  case 
it  was  held  that  the  possession  and  temporary  storage  of  dyna- 
mite by  the  defendant,  if  done  in  a  reasonable  and  prudent 
manner,  did  not  constitute  a  nuisance,  and  was  not  wrongful. 
The  fact  that  dynamite  is  subject  to  explosion  by  contract  and 
concussion  was  an  element  of  danger  which  does  not  appear 
in  this  case.  Gasolene  is  concededly  a  di^gerous  substance  if 
used,  stored,  or  exposed  negligently.  Properly  used,  it  is  not 
highly  dangerous.  For  proper  use,  it  has  become  one  of  the 
pressing  necessities  of  the  community.  Thousands  of  gallons 
of  it  are  daily  in  course  of  transportation  into  and  through 
every  town  in  the  state.  It  is,  of  course,  highly  inflammable, 
and  will  not  stand  exposure  to  the  torch  of  conflagration.  If 
it  be  so  exposed  either  by  wilful  or  negligent  act,  such  is  the 
actionable  wrong.  If  gasolene  is  to  be  used,  it  must  be  stored 
and  handled  in  some  manner  and  in  some  quantities.  If  it  be 
exposed  to  fire  even  in  small  quantities,  disastrous  consequences 
are  likely  to  follow.  But  it  should  not  be  thus  exposed,  and 
no  one  is  ignorant  of  that  fact.  It  being  averred  in  the  petition 
that  fire  was  'set'  to  the  building  in  which  the  gasolene  was 
stored,  such  act  was  a  wrongful  one,  and  was  the  proximate 
cause  of  the  resulting  conflagration.  If  the  quantity  of  gaso- 
lene thus  stored  in  the  building  had  been  contained  in  the  tanks 
of  automobiles  stored  in  a  garage,  a  like  result  would  have 
followed  the  setting  of  flre  to  the  garage.  Could  it  be  said  in 
such  a  case  that  the  owners  of  the  garage  or  the  owners  of 
the  automobiles  were  liable  for  the  consequential  damage  be- 
cause they  were  responsible  for  the  presence  of  the  gasolene? 
We  reach  the  conclusion  that  no  cause  of  action  against  the 
defendants  can  be  predicated  on  the  mere  presence  and  storage 
of  the  gasolene,  in  the  absence  of  allegation  that  the  method 
of  storage  was  negligent  or  wrongful,  and  ihat  such  wrongful 
method  of  storage  operated  as  a  direct  and  proximate  cause 
of  the  conflagration  itself.  The  mere  fact  that  it  increased  the 
conflagration  would  not  of  itself  be  sufficient.  All  combustible 
material  necesarily  does  that.  Even  a  frame  building,  when 
exposed  to  the  conflagration,  aids  the  spreading  of  it  to  other 
buildings." 


''A  rig^t  without  a  remedy  is  as  if  it  were  not.  For  every 
beneflcial  purpose  it  may  be  said  not  to  exist."—P«r  Swayne,  J., 
in  Yon  HofEman  v.  Quincy,  4  Wall  554. 


The  Rochester  Bar  Asssocution  of  New  "Sork  held  its 
annual  outing  in  June,  the  place  selected  being  Montreal. 

Seattle  Bar  Association. — ^At  the  annual  meeting  of  the 
Seattle  Bar  Association  W.  G.  McLaren  was  elected  president 
to  succeed  Charles  H.  Winders.  • 

County  Attorneys  op  Iowa  Convene. — The  state  association 
of  county  attorneys  of  Iowa  met  in  June  and  elected  for  presi- 
dent Carl  Riepe,  county  attorney  for  Des  Moines  county. 

Demise  op  Texas  Lawyer  op  Prominence. — A.  B.  Davidson 
of  Austin,  Texas,  died  recently.  He  had  been  a  lieutenant 
governor  of  the  state  and  also  a  state  senator. 

Erie  County  Bar  Associaition. — Arthur  W.  Mitchell  is  the 
new  president  of  the  Erie  County  (Pa.)  Bar  Association.  He 
succeeds  John  B.  Brooks.     He  practices  at  Erie. 

Missouri  Judge  Dies. — Judge  A.  M.  Hough,  former  judge 
of  the  Cole  County  Probate  Court  and  a  past  grand  master  of 
the  Masonic  Grand  Lodge  of  Missouri  has  passed  away. 

New  Judge  in  Pennsylvania. — ^William  M.  Hargest  of  Har- 
risburg,  deputy  attorney  general  since  1909  has  been  appointed 
judge  of  the  Dauphin  county  court  succeeding  the  late  Judge 
George  Kunkel. 

Woman  Assistant  to  Illinois  Attorney  General. — ^Miss 
Ada  M.  Cartwright,  daughter  of  Chief  Justice  Cartwright  of 
the  Illinois  Supreme  Court,  is  an  assistant  to  Attorney  General 
Brundage  of  that  state. 

The  Kentucky  Bar  Association  held  its  annual  meeting 
July  14  and  15  at  Henderson.  Lewis  Apperson  of  Mt.  Sterling, 
the  retiring  president,  made  an  important  address  as  did  Sena- 
tor Selden  P.  Spencer  of  lliissouri. 

Chicago  Lawyer  Becomes  Judge  op  Virgin  Islands. — Lucius 
J.  M.  Mimin,  a  Chicago  lawyer,  has  been  appointed  judge  of 
the  United  States  District  Court  in  the  Virgin  Islands.  He 
was  bom  in  Sweden. 

Death  op  Well-known  Law  Writer. — Otto  Erickson, 
formerly  a  member  of  the  Buffalo  bar  and  for  a  number  of 
years  a  member  of  the  editorial  staff  of  the  Edward  Thompson 
Company,  is  dead.  He  was  educated  at  Wesleyan  university, 
Middletown,  Connecticut. 

New  United  States  Circuit  Judge  in  Third  District. — J. 
Warren  Davis,  formerly  United  States  District  Judge,  has  been 
appointed  a  United  States  Circuit  Judge  in  the  third  judicial 
district.     He  succeeds  Judge  Haight. 

Death  op  Minnesota  .  Law  Propessor. — Judge  A.  C.  Hick- 
man, professor  emeritus  of  the  University  of  Minnesota,  has 
passed  away.  He  became  professor  of  law  at  the  university 
in  1896  and  was  for  a  time  acting  dean  of  the  law  school. 

New  York  Lawyers  Who  Have  Died  recently  include  former 
Judge  Ernest  Hall  of  the  Supreme  Court,  Albert  Delafield, 
Clinton  S.  Harris,  Alexander  T.  Mason,  Walter  D.  Cl^k,  Henry 
H.  Parson,  Virtus  L.  Haines  and  Richard  Lang,  all  of  New 
York  city;  also  Eugene  Cary  of  Buffalo. 

lowA  Deaths. — Judge  J.  C.  Cook  of  Cedar  Rapids  is  dead. 
He  was  a  former  congressman  and  judge.  The  death  of  E.  P. 
Andrews  of  Hampton  is  also  reported. 

Ohio  Bar  Association. — The  annual  meeting  of  this  associa- 
tion was  held  July  6-8  at  Cedar  Point.     Among  the  speakers 
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wiere  Senator  Charles  S.  Thomas  of  Colorado  and  Sir  James 
Aikins,  governor  of  Manitoba  and  president  of  the  Canadian 
Bar  Association. 

Deaths  Ahong  District  of  Columbia  Lawyers. — ^Herman  J. 
Schulters,  a  well-known  Washington  city  attorney,  is  dead.  He 
was  bom  in  Richfield,  Wisconsin.  The  death  of  J.  J.  Darling- 
ton, formerly  of  Rome,  Georgia,  is  also  announced. 

The  New  Jersey  Bar  Association. — The  annual  meeting  of 
this  association  was  held  in  Atlantic  City  June  12.  The  retiring 
president,  Walter  H.  Bacon  of  Bridgeton,  deplored  the  fact  that 
the  annual  dinner  and  social  features  of  the  meeting  were  the 
chief  ends  of  the  organization. 

Indiana  Deaths. — The  demise  of  William  C.  Purdum  of 
Kokomo,  Indiana,  ia  reported.  He  was  a  judge  of  the  Howard 
Circuit  Court  from  1911  to  1917.  The  death  of  Judge  Lawson 
M.  Harvey,  an  associate  justice  of  the  Supreme  Court  is  also 
reported.  Shaffer  Peterson  of  Decatur,  a  well-known  attorney 
of  Northern  Indiana  is  also  dead. 

The  Wisconsin  Bar  Association  will  hold  its  annual  meet- 
ing at  Milwaukee,  Sept.  28-30.  The  principal  speakers  will 
be  former  Senator  Albert  J.  Beveridge  of  Indiana  and  Paul  S. 
Reinsch,  a  former  jninister  to  China  and  now  attorney  for  the 
Chinese  Republic  at  Washington. 

•The  Maryland  Bar  AssoaATiON  held  its  annual  meeting  at 
Atlantic  City,  July  1-3.  The  retiring  president,  Judge  Soper, 
was  succeeded  by  James  E.  EUigood  of  Salisbury.  The  toast- 
master  at  the  annual  banquet  was  Judge  T.  Scott  Offutt  of  the 
Maryland  Court  of  Appeals  and  Albert  J.  Beveridge  of  Indiana 
was  one  of  the  speakers. 

AssttSTANT  United  States  Attorneys  in  Florida. — ^William 
M.  Christie  of  Jacksonville  has  been  appointed  assistant  United 
States  district  attorney  succeeding  Fred  Botts  resigned.  Damon 
Yerkes  of  the  same  city  has  been  appointed  an  additional 
assistant  United  States  attorney. 

The  Texas  Bar  Association  met  at  El  Paso,  July  1,  Judge 
W.  L.  Eltes  of  Texarkana*  presiding.  United  States  Circuit 
Judge  (Jeorge  T.  Page  of  Chicago  spoke  on  "Civilization  and 
liberty"  and  Judge  Thomas  G.  Greenwood  of  the  Supreme  Court 
on  "Aid  to  the  Supreme  Court  from  Lawyers." 

The  Pennsylvania  Bab  has  lost  by  death  the  following: 
Watson  D.  Hinckley,  president  judge  of  Warren  county ;  George 
Kunkel,  judge  of  the  Dauphin  county  court;  Judge  S.  J.  M. 
McCarrell  of  Harrisburg;  Wilbur  F.  Sadler,  former  judge  of 
the  Cumberland  county  court;  James  M.  Walters  of  Johnstown; 
George  W.  Jacobs  of  Norristown;  Jaines  H.  Roberts  of  Phila- 
delphia; H.  M.  Houser  of  Lancaster. 

Illinois  Deaths.— Former  Judge .  Phillip  Sidney  Post  of 
Chicago,  vice-president  of  the  International  Harvester  Company, 
is  dead.  He  was  a  trustee  of  Elnox  College.  Other  deaths  include 
Judge  Henry  E.  Burges  of  Aledo,  a  former  partner  of  Congress- 
man William  J.  Graham;  Arthur  Dyirenforth  of  Chicago,  a 
graduate  of  Harvard  in  1896;  Harry  Rubens  of  Chicago,  a 
native  of  •Austria,  general  counsel  of  the  United  Breweries  Com- 
pany; Judge  George  W.  Thompson  of  Galesburg. 

Michigan  Deaths  Among  the  Profession.— Recent  deaths 
among  the  profession  in  Michigan,  include  Robert  M.  Mont- 
gomery, a  former  Chief  Justice  of  the  Michigan  Supreme  Court 
and  at  the  time  of  his  death  the  presiding  judge  of  the  United 
States  Court  of  Customs  Appeals  at  Washington;  Richard  A. 
Watts  of  Adrian,  a  former  judge  of  the  Lenawee  Circuit  Court; 
Theodore  F.  Shotwell  of  Detroit;  I.  L.   HubbeU  of  Belding; 


Frederick  W.  Blnowlton  of  Constantino,  Circuit  Judge  of  the 
Branch  and  St.  Joseph  county  district. 

North  Carolina  Bar  Association. — The  twenty-second  an- 
nual convention  of  the  North  Carolina  Bar  Association  was  held 
in  Asheville,  June  29  to  July  1.  Addresses  were  made  by  Roscoe 
Pound,  dean  of  the  Harvard  Law  School;  Hampton  L.  Carson, 
president  of  the  American  Bar  Association;  William  P.  B3qiain, 
retiring  president,  and  others.  During  the  closing  minutes  of 
the  convention  Thomas  W.  Davis  'of  Wilmington,  for  fifteen 
years  secretary  of  the  association,  was  elected  president.  Other 
officersr  elected  were:  A.  B.  Anderson  of  Raleigh,  secretary- 
treasurer;  S.  Porter  Graves  of  Mount  Airy,  R.  H.  Sykes  of 
Durham  and  James  E.  Woodward  of  Wilson,  vice-presidents. 
E.  S.  Parker,  Jr.,  of  Graham  and  Mark  Brown  of  Asheville 
were  chosen  as  members  of  the  executive  committee. 

Iowa  Bar  Association. — The  26th  annual  convention  of  the 
Iowa  Bar  Association  was  held  at  Cedar  Rapids,  June  24-25, 
Emmet  Tinley  of  Council  Bluffs,  the  retiring  president,  presided. 
Much  time  was  given  to  a  consideration  of  bills  drawn  by  the 
Iowa  Code  Commission  for  presentation  to  the  next  legislature. 
Dean  W.  R.  Vance  of  the  University  of  Minnesota  spcke  on 
"The  Minneapolis  Court  of  Conciliation";  Judge  Harry  Olson 
of  Chicago  was  another  speaker.  Officers  were  elected  as  fol- 
lows: President,  Charles  M.  Dutcher,  Iowa  City;  vice-presi- 
dent, Jesse  A.  Miller,  Des  Moines;  secretary  and  treasurer,  H. 
C.  Horaok,  Iowa  City;  librarian,  H.  A.  Small,  Des  Moines; 
executive  committee,  J.  C.  Calhoun,  Keosauqua;  J.  F.  Devitt, 
Muscatine;  B.  F.  Swisher,  Waterloo;  D.  D.  Murphy,  Elkader; 
C.  H.  Vanlaw,  Marshalltown ;  William  L.  Lewis,  Montezuma; 
U.  S.  Alderman,  Nevada;  N.  S.  Stephens,  Clarinda;  D.  L.  Ross, 
Council  Bluffs;  L.  M.  Kamory,  Webster  City;  H.  A,  Evans, 
Sioux  City.    Waterloo  was  chosen  for  next  year's  convention. 

PEimsYLVANiA  Bar  ASSOCIATION. — The  annual  convention  of 
the  Pennsylvania  Bar  Association  was  held  at  Bedford  Springs, 
June  22-24.  Justice  Simpson  of  the  Supreme  Court  was  one 
of  the  leading  speakers.  Officers  were  elected  as  follows:  Pred- 
(dent,  Paul  H.  Gaither,  Westmoreland;  vice-presidents,  Frank 
C.  McGirr,  Allegheny;  H.  S.  Dumbauled,  Fayette;  N.  Sargent 
Ross,  York;  Alonzo  T.  Searle,  Wayne;  J.  Butler  Woodward, 
Luzerne;  executive  committee,  H.  W.  Chamberlain,  Northumber- 
land; Watson  R.  Davidson,  Franklin;  Edward  B.  Farr,  Wyo- 
ming; John  M.  Harris,  Lackawazma;  Henry  Hippie,  Lycoming; 
George  Hay  Kain,  York;  Evan  C.  Jones,  Luzerne;  William  J. 
Kyle,  Greene;  Robert  P.  Shick,  Philadelphia;  William  Watson 
Smith,  Allegheny;  J.  Borton  Weeks,  Delaware;  Harmar  D. 
Denny,  Jr.,  Allegheny;  Vernon  Hazzard,  Washington;  L.  E. 
Torrey,  Erie;  Arthur  Hagon  Miller,  Philadelphia;  Daniel  W. 
Kaercher,  Schuylkill;  Robert  W.  Darragh,  Beaver;  Ralph  J. 
Baker,  Dauphin;  E.  Carroll  Schaeffer,  Berks;  J<^  D.  Keith, 
Adams;  James  W.  Fox,  Northampton.  The  sessions  ended  with 
the  annual  banquet  at  Bedford  Springs  Hotel.  Edward  J.  Fox 
of  Easton  was  toastmaster. 


An  Old  Law  Book. — Although  law  publishing^ is  being  car- 
ri?d  on  under  greater  difficulties  even  than  the  pubhcation  of 
general  literature,  there  are  some  kinds  of  old  law  books  which 
are  participating  in  the  general  rise  in  prices.  At  the  present 
time  eight  years  of  the  Year  Books  of  Edward  IV.,  bound  up  in 

•With  credit  to  English  legal  periodicals. 
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one  volume,  are  being  offered  by  a  bookseller  for  £550.  They 
were  printed  between  the  years  1492  and  1496  by  Richard  Pyn- 
son,  and  are,  therefore,  typographical  rarities.  Of  two  years 
there  are  copies  in  the  British  Museum  as  well  as  the  John 
Rylands  Library,  but  the  remainder  are  only  found  in  the 
latter.  This  volume  belonged  to  a  Thomas  Wytham,  possibly 
the  Chancellor  of  the  Exchequer  of  that  name,  and  in  modem 
times  to  Lord  Romilly,  whose  bookplate  is  in  it.  At  this  price 
it  is  almost  certain  to  cross  the  Atlantic. 

Bull-baiting. — The  death  of  a  famous  Spanish  matador  may 
make  it  of  interest  to  recall  the  fact  that  buU-baiting,  tiow  an 
offence  visited  with  severe  penalities  (12  &  13  Vict,  c  92, 
amended  by  17  &  18  Vict.  c.  60)  and  reprobated  by  public 
opinion,  was,  little  more  than  a  century  ago,  a  very  popular 
amusement  in  Great  Britain,  whose  abolition  Jby  law  was  op- 
posed with  success  by  two  statesmen  who  filled  the  position 
of  Prime  Minister.  During  the  whole  of  the  eighteenth  century 
buU-baiting  was  a  popular  English  amusement.  In  Queen  Anne's 
time  it  was  performed  in  London  twice  a  week  at  Hockley  Hole, 
and  there  was  no  prominent  town  to  which  it  did  not  extend. 
It  was  regarded  on  the  Continent  as  peculiarly  English.  The 
tenacity  of  the  English  bulldog,  which  would  sometimes  suffer 
itself  to  be  cut  to  pieces  rather  than  relax  its  hold,  was  a 
favourite  subject  of  national  boasting,  while  French  writers 
pointed  to  the  marked  difference  in  this  respect  between  the 
French  and  the  Englisli  taste  as  a  conclusive  proof  of  the  higher 
civiliEation  of  their  own  country.  It  is  curious,  however,  that 
Rousseau  and  Burke,  who  so  seldom  agreed,  appear  to  have 
looked  with  warm  favour  on  bull  fights.  In  the  historical  por- 
tion of  the  Annual  Register  of  1786,  which,  after  it  had  ceased 
to  )t)e  written  wholly  by  Burke,  was  for  many  years  under  his 
superintendence  and  inspection,  there  is  a  most  curious  passage 
on  the  advantage  of  bull  fights,  which  had  in  the  previous  year 
been  suppressed  in  Spain  except  in  cases  where  the  profits  were 
assigned  to  charitable  or  patriotic  purposes.  Among  those  who 
at  a  later  period  patronised  and  defended  bull-baiting  were 
Windham  and  Parr,  and  even  Canning  and  Peel  opposed  the 
measure  for  its  abolition  by  law.  • 

Joseph  Story. — The  appearance  of  a  new  English  edition — 
the  third — of  Story's  classic  treatise  on  Equity  is  fresh  testi- 
mony to  the  enduring  fame  of  the  distinguished  American  jurist. 
Every  lawyer  has  at  least  some  acquaintance  with  the  various 
works  that  came  with  extraordinary  rapidity  from  his  active 
''brain — treatises  that  bear  on  every  page  the  marks  of  extensive 
reading,  carefully  digested  and  set  forth  with  lucidity  and 
literary  grace;  but  not  so  many  perhaps  are  acquainted  with 
the  extremely  interesting  biography  of  Story  written  by  his  son, 
who  starting  in  the  law  abandoned  it  for  sculpture.  It  is  worth 
while  turning  over  the  pages  of  this  life  to  get  a  glimpse  of 
the  jurist's  career  and  to  observe  the  esteem  in  which  he  was 
held  not  only  in  his  own  country,  but  also  in  England  and  on 
the  Continent.  Letters  appreciative  of  his  work  from  English 
judges  and  French  and  German  jurists  are  numerous.  Among 
others  Baron  Parke  sent  several  letters  thanking  Story  for  his 
elucidation  of  various  branches  of  the  law.  In  some  ways  Story 
must  have  been  a  man  to  Parke's  heart's  content,  for  we  are 
told  that  during  his  early  days  at  the  Bar  he  became  keenly 
interested  in  the  study  of  the  old  feudal  law,  and  devoted  him- 
self assiduously  to  the  mastering  of  those  intricate  and  technical 
rules  which  govern  the  law  of  real  property.  The  Year  Books, 
which  the  average  practitioner  regards  with  dismay,  made  a 
strong  appeal  to  the  youthful  Story  j  so,  too,  did  the  old  reporters 
with  their  strange  jargon  compounded  of  Latin,  French,  and 


English;  in  short,  he  made  himself  a  thorough  black-letter 
lawyer.  But,  keen  student  of  law  though  he  was  and  ever  ready 
to  give  counsel  to  those  about  to  enter  the  Profession,  he  was 
not  a  "mere  lawyer";  he  was  ever  insistent  upon  a  wide  culture. 
For  himself  he  enjoyed  the  classics,  ancient  and  modem,  with  a 
hearty  zest.  He  became  a  justice  of  the  Supreme  Court  in 
1811,  at  the  early  age  of  thirty-two,  a  position  which  some  years 
later  he  conjoined  with  that  of  professor  of  law  at  Harvard. 
Our  kin  beyond  the  sea  do  well  to  be  proud  of  their  great  judge 
and  legal  writer,  Joseph  Story. — Law  Times, 

Prevention  op  Performance  of  Contract  by  Law  of  Place 
OF  Performance. — ^A  diflScult  question,  as  it  was  regarded  by 
the  Court  of  Appeal,  was  raised  in  the  recent  case  of  Ralli 
Brothers  v.  Compafiia  Naviera  Sota  y  Aznar,  viz.:  What  are 
the  rights  of  the  parties  to  a  charter-party,  when  the  performance 
thereof,  or  of  part  of  it,  is  prevented  by  the  law  of  the  country 
in  which  the  performance  was  to  take  place?  In  the  present 
case,  the  charter-party,  which  was  in  respect  of  a  cargo  of 
jute,  was  an  English  contract,  and  was  to  be  governed  by,  and 
to  take  effect  according  to,  English  law.  But  Spain  was  the 
place  in  which  the  contract  was  to  be  performed.  The  obliga- 
tion of  the  charterers  was  to  pay  on  delivery  in  Spain.  And 
by  a  Spanish  decree  having  the  force  of  law  as  to  the  rate  of 
freight  on  jute  a  maximum  was  specifically  fixed,  which  maxi- 
mum was  lower  than  the  freight  specified  in  the  charter-party. 
Whether  the  shipowners  were  entitled  to  demand  from  the 
charterers  the  contractual  freight,  or  only  the  freight  limited 
by  Spanish  law,  was  what  Mr.  Justice  Bailhache,  and  subse- 
quently the  learned  judges  of  the  Court  of  Appeal — Lord  Stem- 
dale,  M.R.,  and  Lords  Justices  Warrington  and  Scrutton — 
had  to  determine.  The  charter-party  contained  an  exception 
clause  whereby  "arrests  and  restraints  of  princes,  rulers,  and 
people,"  were  (inter  alia)  excepted.  That  was  considered  by 
Mr.  Justice  Bailhache — his  decision  being  affirmed  by  the  Court 
of  Appeal — to  be  an  answer  to  the  shipowners'  claim  for  the 
contractual  freight.  The  Spanish  decree,  his  Lordship  thought, 
imposed  an  equal  disability  on  both  contracting  parties,  so  that 
neither  of  them  could  sue  the  other,  and  it  would  be  equally 
illegal  for  the  shipowners  to  receive  as  for  the  charterers  to 
pay  in  Spain  a  freight  in  excess  of  the  legal  limit — the  maximum 
fixed  by  the  Spanish  decree.  The  performance  of  the  contract, 
in  other  words,  was  rendered  illegal  by  the  law  of  the  place 
of  its  performance.  In  Dicey  on  the  Conflict  Laws  (2nd  edit., 
p.  553)  it  is  laid  down  that  a  contract  is  in  general  invalid  in 
so  far  as  the  performance  of  it  is  unlawful  by  the  law  of  the 
country  where  the  contract  is  to  be  performed.  And  that  state- 
ment of  the  law  was  approved  and  applied  in  the  present  case. 

Scope  op  Employment  of  Workman  Injured  Through  Dis- 
obedience OF  ORDERa — The  tests  which  were  examined  by  Lord 
Dunedin  in  the  famous  case  of  Plumb  v,  Cobden  Flour  Mills 
Company  (109  L.  T.  Rep.  759;  (1914)  A.  C. '62)  are  doubtless 
familiar  to  all  practitioners  in  workmen's  compensation  cases. 
As  his  Lordship  there  remarked,  the  first  and  most  useful  test 
in  ascertaining  whether  an  accident  to  a  workman  did  or  did 
not  arise  "out  of  and  in  the  course  of"  his  employment,  within 
the  meaning  of  section  1  of  the  Workmen's  Compensation  Act 
1906  (6  Edw.  7,  c.  58),  is  contained  in  the  expression  "scope" 
or  "sphere  of  employment."  It  was  used  by  Lord  Justice  Collins 
(as  he  then  was)  in  the  case  of  Whitehead  v.  Reader,  (84  L.  T. 
Rep.  514;  (1901)  2  IC  B.  48),  which  was  decided  under  the  old 
Act  of  1897.  The  learned  judge  formulated  the  test  by  asking 
whether  an  order  which  was  disobeyed  by  a  workman,  who  has 
suffered   injury   through  his   disobedience   thereof,   limited   the 
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sphere  of  his  emplojonent,  or  was  it  merely  a  direction  not  to 
do  certain  things  or  to  do  them  in  a  certain  way  within  the 
sphere  of  that  emplojonent.  For  there  is  a  clear  distinction 
to  be  drawn  between  an  order  which  defines  what  work  shall 
be  done  by  a  workman,  and  an  order  which  defines  how  that 
work  shall  be  done.  .  The  most  recent  illustration  of  that  im- 
portant distinction  appears  from  the  case  which  came  lately 
before  the  Court  of  Appeal  of  Foulkes  v.  Roberts  (122  L.  T. 
Rep.  169).  It  was  a  case  which  bore  a  remarkable  resemblance 
in  certain  respects  to  that  of  M'Cabe  v.  Henry  North  and  Sons 
Limited  (6  B.  W.  C.  C.  504)  There  a  youth,  no  part  of  whose 
duty  whatever  was  working  at  a  machine,  endeavoured  to  adjust 
it  himself,  instead  of  reporting  the  defect  to  the  foreman,  despite 
an  order  to  the  effect  that  he  must  always  do  so.  In  consequence, 
he  deprived  himself  of  his  right  of  compensation.  In  the  present 
case,  much  reliance  was  placed  by  the  employer  upon  that 
authority.  The  contention  was  that  the  prohibition  to  touch  the 
machine  if  anything  went  wrong  put  the  workman  outside  the 
scope  or  sphere  of  his  employment,  as  was  held  in  M'Cabe's 
case  (ubi  sup.).  But  in  a  most  instructive  manner,  the  learned 
judges  of  the  Court  of  Appeal  in  the  present  case  pointed  out 
the  distinction  between  it  and  the  earlier  authority.  The  work- 
man was,  therefore,  held  to  be  entitled  to  compensation  inas- 
much as  he  had  work  to  do  with  the  machinery  whereby  he  was 
injured,  and  did  not,  as  in  M'Cabe's  case  (ubi  sup.),  take  upon 
himself  to  adjust  a  machine  with  which  he  had  no  concern.  It 
is  true  that  he  was  guilty  of  ''serious  and  wilful  misconduct." 
But  as  he  suffered  ''serious  and  permanent  disablement,"  that 
fact  became  immaterial. 

Lord  Guthbie^  by  whose  death  the  Bench  of  the  Court  of 
Session  has  sustained  a  severe  loss,  did  much,  like  his  junior 
colleague,  Lord  Sands,  to  maintain  the  literary  tradition  of  Scot- 
tish lawyers — ^judges  and  advocates  alike.  From  early  days  not 
a  few  of  the  judges  sought  distinction  in  letters  as  well  as  in 
law.  In  the  latter  half  of  the  eighteenth  century  Lord  Kames 
wrote  copiously  on  the  philosophy  of  law  and  on  criticism,  and, 
although  his  style  left  something  to  be  desired  and  prompted 
Goldsmith's  pungent  remark  regarding  one  of  his  books  that 
it  was  easier  to  write  it  than  to  read  it,  yet  he  kept  the  lamp  of 
literature  burning  and  transmitted  the  light  to  the  succeeding 
generation — ^that  of  Scott,  Jeffrey,  Cockburn,  who,  each  in  his 
own  sphere,  added  a  new  luster  to  Scottish  letters.  Contem- 
poraneously with  these,  or  following  them  shortly,  came  John 
Gibson  Lockhart,  John  Wilson  (Christopher  North),  Archibald 
Alison,  and,  still  later,  John  Hill  Burton,  Henry  Glassford  Bell, 
Lord  Neaves,  George  Outram,  and  many  lesser  lights.  With 
regard  to  Lord  Guthrie's  own  association  with  letters,  one  recalls 
his  share  in  the  admirable  memoir  of  his  distinguished  father, 
the  Rev.  Dr.  Thomas  Guthrie,  the  great  Free  Churchman  and 
pioneer  of  the  Ragged  School  movement  in  Scotland;  his  edition 
of  John  Knox's  History ;  a  monograph  on  the  Knox  house,  Edin- 
burgh; and,  what  proved  more  generally  attractive,  a  series  of 
recollections  of  his  old  college  friend  Robert  Louis  Stevenson, 
published  recently  in  the  Juridical  Review,  -^Guthrie  and  Steven- 
son took  the  law  classes  at  Edinburgh  University  at  the  same 
time.  Although  Stevenson  did  not  carry  away  much  from  the 
prelections  of  the  professor,  he  at  least,  as  he  proudly  recalled, 
picked  up  some  of  learning's  crumbs,  such  as  the  knowledge  that 
emphyteusis  is  not  a  disease  nor  stillicide  a  crime.  Lord 
Guthrie  has  told  us  that  he  had  the  curiosity  to  examine  Steven- 
son's Latin  thesis — ^this  is  required  from  every  candidate  for  the 
Scots  Bar — ^in  which,  it  is  not  surprising  to  learn,  he  found 
more  of  Ulpian  than  of  Stevenson.  Of  late  years  Lord  Guthrie 
was  the  tenant  of  the  cottage  at  Swanston,  a  few  miles  out  from 


Edinburgh,  where  Stevenson  spent  part  of  his  youth,  and  there 
everything  that  recalls  the  famous  novelist  has  been  preserved 
with  pious  care  by  the  deceased  judge.  In  addition  to  his  other 
literary  work.  Lord  Guthrie,  it  is  said,  had  been  engaged  for 
some  time  in  the  preparation  of  a  history  of  the  Scottish  judges, 
and  we  can  only  express  the  hope  that  his  representatives  may 
be  able  to  have  it  completed  and  given  to  the  world.  Such  a 
biographical  collection  is  much  to  be  desired,  the  labors  of 
earlier  compilers  being  now  woefully  out  of  date. 

Bequests  to  Charities  in  General  Terms.— When  judges 
have  to  determine  whether  a  particular  bequest  is  a  charitable 
one,  within  the  meaning  of  the  law,  they  are  often  placed  in 
considerable  difficulty  by  the  state  of  the  authorities.  The  recent 
decision  of  Mr,  Justice  Eve  in  Re  Bennett;  Gibson  v.  Attorney- 
General  (122  L.  T.  Rep.  578)— hereinafter  referred  to— is  a  good 
illustration  of  this.  On  the  one  hand,  in  Blair  v,  Duncan  (86 
L.  T.  Rep.  157;  (1902)  A.  C.  37),  where  a  testatrix  directed 
that  one-half  of  the  residue  of  her  estate  should  be  applied  for 
"such  charitable  or  public  purposes  as  my  trustee  thinks  proper," 
it  was  decided  by  the  House  of  Lords  (affirming  the  decision 
of  the  Second  Division  of  the  Court  of  Session,  Scotland)  that 
the  direction  was  void  for  uncertainty.  The  decision  turned 
mainly  on  the  fact  that  the  words  "charitable  or  public  pur- 
poses" were  to  be  read  disjunctively;  and  in  Houston  v.  Bums 
(118  L.  T.  Rep.  462;  (1918)  A.  C.  337)  the  same  principle 
was  applied.  There  the  gift  was  "for  such  public  benevolent 
or  charitable  purposes"  in  connection  with  the  parish  of  L., 
or  the  neighbourhood,  as  the  trustees  should  think  proper,  and 
it  was  held  that  the  purposes  were  to  be  read  disjunctively,  and 
that  the  gift  failed  for  uncertainty.  Lord  Finlay  dissented  from 
the  dictum  of  Lord  Romilly  in  Dolan  v.  Macdermot  (L.  Rep.  3 
Ch.  678)  to  the  effect  that  a  bequest  for  such  public  purposes,  in 
a  particular  place,  as  the  trustees  should  select  would  be  good. 
On  the  other  hand,  in  Dolan  v,  Macdermot  (L.  Rep.  3  Ch,  676), 
where  the  bequest  was  "for  such  charities  and  other  public  pur- 
poses as  lawfully  might  be  in  the  parish  of  T.,"  it  was  decided 
by  Lord  Cairns,  a  great  judge  (affirming  the  decision  of  Lord 
Romilly,  M.  R.),  that  it  was  a  good  charitable  gift,  not  because 
it  was  confined  to  public  purposes  in  a  particular  parish,  but 
because  it  was  in  effect  a  gift  io  be  laid  out  in  charities  for 
the  benefit  of  the  parish  of  T.  And  in  Re  Allen;  Hargraves 
V.  Taylor  (93  L.  T.  Rep.  597;  (1905)  2  Ch.  400),  where  the 
gift  was  "upon  trust  for  such  charitable,  educational  or  other 
institutions  of  the  town  of  Kendal,  and  also  for  such  other 
general  purposes  for  the  benefit  of  the  town  of  Kendal,  or  any 
of  the  inhabitants  thereof,  as  my  said  trustees  shall  in  their 
absolute  uncontrolled  discretion  think  fit,"  it  was  held  by  Mr. 
Justice  Swinfcn  Eady  (as  he  then  was)  that  it  was  a  good 
charitable  bequest.  Reference  may  be  made  to  one  other  author- 
ity— namely,  the  leading  case  of  the  Commissioners  for  the 
Special  Purposes  of  Income  Tax  v.  Pemsel  (65  L.  T.  Rep.  621; 
(1891)  A.  C.  583) — in  which  Lord  Macnaghten  said  that  charity 
in  its  legal  sense  comprises  four  principal  divisions,  namely, 
trusts  for  the  relief  of  poverty,  trusts  for  the  advancement  of 
education,  trusts  for  the  advancement  of  religion,  and  trusts  for 
other  purposes  beneficial  to  the  community  not  falling  under 
any  of  the  preceding  heads.  In  Re  Bennett  the  testatrix  gave 
her  residuary  estate  upon  trust  to  apply  the  same  for  the 
"benefit  of  the  schools  and  charitable  institutions  and  poor  and 
other  objects  of  charity  or  any  other  public  objects  in  the  parish 
of  Farringdon."  Mr.  Justice  Eve,  after  referring  ta  the  fore- 
going authorities,  came  to  the  conclusion  that  there  was  nothing 
in  Houston  v.  Burns  to  overrule  the  decision  in  Dolan  t>.  Mac- 
dermot, which  he  accordingly  followed,  and  held  that  the  Vhole 
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residuaiy  estate  of  the  testatrix  was  applicable  for  charitable 
purposes.  His  Lordship  considered  that  the  word  "or"  in  the 
beqnest  was  not  used  disjunctively;  and  that  the  words  "other 
public  objects"  in  the  will  must  be  ejusdem  generis  with  the 
specified  ones.  Attention  may  shortly  be  called  to  another  de- 
cision on  charities  by  the  same  judge,  namely,  Re  Rayner; 
Cloutman  v.  Regnart  (122  L.  T.  Rep.  677).  There  a  testatrix, 
who  died  in  1919,  gave  to  the  governors  of  a  limited  company 
certain  shares  therein,  and  directed  that  the  income  thereof 
should  be  applied  for  the  education  of  children  of  employes 
for  five  years  and  upwards  in  the  company's  emplojonent,  such 
children  to  be  of  a  certain  age,  and  to  be  selected  by  the  gov- 
ernors as  the  most  worthy  and  deserving.  The  testatrix  also 
gave  other  shares  in  the  company  to  the  governors  and  directed 
that  the  income  thereof  should  be  employed  for  employes  who 
had  been  in  the  employment  of  the  company  for  a  certain  period 
preceding  their  becoming  permanently  incapacitated  from  con- 
tinuing to  earn  their  living,  and  not  in  receipt  of  more  than 
10s.  per  week  from  any  other  source.  It  was  held  that  the 
object  of  the  first  gift  being  educational,  and  of  the  second  the 
alleviation  of  poverty,  the  gifts  were  in  each  case  good  charitable 
gifts,  distinguishing  the  case  from  Re  Drummond;  Ashworth  v. 
Brummond  (111  L.  T.  Rep.  156;  (1914)  2  Ch.  90)  on  the 
ground  that  in  that  case  the  court  was  not  able  to  construe* 
the  gift  as  restricted  to  the  relief  of  the  poor  people  within 
the  meaning  of  the  Statute  of  Elizabeth. 


#ltrtetr  ^itto 

Indictment  Pending  f— Palmer  v.  Lodge,  109  Atl.,  125. 

Heaven  and  Hell. — Gbodman  v.  Fried,  55  111.  App.  362. 

Stoning  the  Pbophets. — ^Firestone  v.  Christ,  2  Pa.  Co.  Ct. 
R,  413. 

'^  When  a  Feller  Needs  a  Friend.^^ — Commonwealth  v,  Briggs, 
8  A.  L.  R.  363. 

A  Proper  Penalty  for  Bad  Music. — In  Music  t?.  Common- 
wealth, 216  S.  W.  116,  the  appellant  was  condemned  to  death. 

Some  Law! — ^'^When  a  marriage  has  bben  consummated  in 
accordance  with  the  forms  of  law  it  is  presumed,"  etc. — See 
Wenning  v.  Teeple,  144  Ind.  189. 

Concerning  P — gs. — ^'Notoriously,  'blind  pigs'  neither  squeal 
aloud  nor  see  openly  who  their  keepers  are." — Per  Bronson,  J., 
in  State  v,  Burcham,  176  N.  W.  657. 

Just  a  Sample. — The  case  of  Aktieselskabet  Kom-og  Foder- 
8tof  Kompagniet  v.  Rederiaktiebolaget  Atlanten,  %0  Fed.  935, 
suggests  the  kind  of  cases  with  which  the  new  court  of  the 
League  of  Nations  will  have  to  deal. 

Sensibly  Said! — "There  are  many  occasions  when  it  is  far 
better  to  allow  a  trustworthy,  roadwise  horse  to  find  the  road 
in  the  dark  than  to  attempt  to  direct  it.  There  is  a  horse  sense 
exhibited  at  times  which  is  more  reliable  than  the  combined  five 
senses  of  one  who  is  driving  in  the  dark." — ^Per  Orlady,  J.,  in 
Hamill  v.  Christiana  Borough,  49  Pa.  Super.  Ct.  371. 

Well,  Just  How  Long  Is  It  Nowf — Says  the  London  Law 
Times  of  June  5:  "There  was  promulgated  last  week  a  law  in 
I^ance  extending  the  period  during  which  artists  may  exercise 
their  proprietary  rights  over  their  works.  At  present  la  pro- 
prietS  artistique  is  during  the  life  of  the  author  and  for  fifty 


years  after  his  death.     The  present  law  extends  this  right  for 
a  period  equal  to  that  allowed  by  the  laws  now  in  force." 

Tough  on  the  Office  Boy. — ^In  a  recent  address  by  Chief 
Justice  Olson  of  the  Chicago  Municipal  Court,  the  following 
quotation  from  a  medical  report  was  made:  "Where  we  have 
combined  defect,  as  where  dementia  praecox  co-exists  with  in- 
telligence defect,  it  is  called  pfropfhebephrenia."  "I'd  hate  to 
have  that,"  said  the  office  boy.  ''Why?"  we  asked.  "Because," 
he  replied,  "I  could  never  tell  anyone  what  was  the  matter 
with  me." 

Matrimonial  Bankruptcy  as  It  Were. — ^"It  is  also  charged 
in  defendant's  cross-bill  and  argued  by  counsel  that  plaintiff's 
motive  in  marrying  defendant  was  solely  a  commercial  one,  un- 
mixed with  any  tinge  or  touch  of  sentiment,  and  counsel  argues 
that  the  proofs  show  that  she  was  a  'matrimonial  profiteer.'  It 
is  rather  to  be  inferred  from  counsel's  argument  that  he  thinks 
the  failure  of  this  marriage  compact,  instead  of  being  classed 
among  the  domestic  tragedies,  should  have  been  classed  with  and 
reported  among  the  weekly  commercial  failures." — Per  Bird,  J., 
in  Koebel  v.  Koebel,  176  N.  W.  552. 

A  Mark  Twain  Story  by  an  Englishman. — Apropos  of  the 
late  Lord  Guthrie,  a  writer  in  the  London  Law  Times  recalls 
the  following  little-known  story  of  Mark  Twain:  "Lord  Guthrie 
was  a  great  lover  of  travel,  and  the  two  meeting,  both  being 
literary  men,  a  friendship  resulted.  When  Lord  Guthrie  wrote 
his  book  on  John  Knox,  he  sent  a  copy  to  Twain,  who  thanked 
him  in  characteristic  Huckleberry  Finn  vein,  saying  that  reading 
the  book  had  greatly  increased  his  knowledge  of  John  Elnoz, 
for  up  to  that  time  all  he  knew  about  the  'great  reformer  was  a 
somewhat  discreditable  incident  of  him  throwing  a  cutty  stool 
at  Jenny  Geddes,'  who,  en  passant,  it  may  be  observed  lived 
a  century  later  than  Knox." — ^Again  en  passant  it  may  be  ob- 
sei-ved  that  it  was  Jenny  herself  who  threw  the  stool.  We 
wonder  whether  the  anachronism  was  the  only  part  of  the  joke 
that  the  Englishman  got! 

In  re  Cox. — They  call  him  "Fighting  Jimmie"  out  in  Ohio. 
Possibly  he  gained  the  appellation  from  an  early  pugilistic 
bout  (Cox  V,  Jeftries,  73  Mo.  App.  412),  but  his  scrapping 
proclivities  have  certainly  not  departed  with  age,  as  witness  the 
recent  Democratic  convention  Cox  v.  Wilson,  24  N.  Car.  234; 
Cox  V.  Bryan,  81  Md.  287;  Cox  v.  Pahner,  60  Miss.  793;  Cox  v, 
Davis,  102  S.  E.  236;  Cox  v.  Edwards,  14  Mass.  492).  He  has 
apparently  fought  even  with  the  man  who  made  his  nomination 
sure  (Cox  v.  Murphy,  82  Ga.  623),  and  right  at  the  present 
time  he  is  engaged  in  the  biggest  scrap  of  his  Hfe  (Cox  v, 
Harding,  11  La.  354).  Incidentally  we  might  mention  that  he 
seems  to  have  taken  up  the  cudgels  for  the  workingman  (Cox 
V.  Rich,  24  Kan.  20)  but  not  for  the  farmer  (Cox  v.  Plough, 
69  Ind.  311)  and  that  he  has  not  enlisted  in  the  ranks  in  behalf 
of  Irish  freedom  (Cox  v,  Ireland,  4  Pac.  457). 

Not  Recommended,  Howeveb^  as  a  Precedent. — In  Maloney 
V,  Town  of  Cohasset,  125  N.  E.  563,  an  action  against  a 
municipality  for  personal  injuries,  the  following  letter  to  a 
town  official  was  held  to  be  a  sufficient  notice  of  the  injury  within 
the  statutory  requirements: 

"Cohasset,  Dec.  5,  1914. 
Mr.  Wm.  0.  Souther: 

I  have  been  advised  to  sue  this  town  of  Cohasset  for  an 
accident  which  happened  to  me,  last  Saturday  afternoon  on 
Pond  street  sidewalk;  here  I  am  and  all  my  business  at  a  rest 
and  myself  with  my  head  cut,  done  up  in  a  bandage  and  a 
sprained  wrist,  and  a  lovely  black  eye  and  my  side  all  bruised. 
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Mt.  Souther,  before  1  make  any  attempt  I  have  concluded  to 
write  you  in  regards  to  this  accident,  which  could  very  easy 
have  been  avoided,  but  was  probably  overlooked;  but  at  the 
same  time  I  think  your  attention  should  be  called  to  prevent 
further  accidents.  Mr.  Souther,  I  would  be  pleased  to  hear 
from  you  at  once  and  also  wishing  you  and  your  family  a 
very  happy  New  Year  and  many  of  them  to  come, 
Very  respectfully, 

Mabt  E.  W.  Maloney,  Box  396." 

The  Unwblcomb  Fly. — ^Not  since  January,  1917,  when  the 
cat  broke  in,  have  we  been  able  to  announce  an  addition  to  the 
Ohiter  Dicta  menagerie  of  dogs,  mules,  horses,  geese,  and  the 
like.  But  now  cometh  the  fly,  and  we  are  compelled  to  admit 
him,  albeit  unwillingly.  Says  the  Supreme  Judicial  Court  of 
Maine  in  a  very  recent  case:  ''It  is  a  matter  of  common  knowl- 
edge that  the  common  house  fly  has  come  to  be  regarded  by  the 
enlightened  understanding,  not  only  as  one  of  the  most  annoy- 
ing and  repulsive  of  insects,  but  one  of  the  most  dangerous 
in  its  capacity  to  gather,  carry,  and  disseminate  the  germs  of 
disease.  He  is  the  meanest  of  all  scavengers.  He  delights  in 
reveling  in  all  kinds  of  fllth;  the  greater  the  putrescence  the 
more  to  his  taste.  Of  every  vermin,  he  above  all  others  is  least 
able  to  prove  an  alibi  when  charged  with  having  been  in  touch 
with  every  kind  of  corruption,  and  with  having  become  con- 
taminated with  the  germs  thereof.  After  free  indulgence  in 
the  cesspools  of  disease  and  filth,  he  then  possesses  the  further 
obnoxious  attribute  of  being  most  agile  and  persistent  in  ability 
to  distribute  the  germs  of  almost  every  deadly  form  of  con- 
tagion."—See  Williams  v.  Sweet,  110  Atl.  316. 


(Earr^si^mtbence 


JTJDlClAIj   NULLIFICATION. 

To  the  Editor  of  Law  Notes. 

Sir:  Noting  your  remarks  in  March  number  under  head  of 
"Judicial  Nullification,"  I  venture  to  call  your  attention  to  an 
article  of  my  own  in  the  proceedings  of  the  American  Bar  Asso- 
ciation for  1883  entitled  "How  far  Questions  of  Public  Policy 
may  enter  into  Judicial  Decision."  It  may  interest  you  to 
know  that  others  in  the  past  thought  along  the  same  lines.  I 
doubt  if  there  has  ever  been  a  pwiod  in  our  political  history 
when  such  views  as  you  express  have  not  been  entertained  by 
thoughtful  men. 

Gaiveaton,  Tex.  Robert  G.  Street. 


When  Does  a  Maiden  Lady  Become  "Old"! 

To  the  Editor  of  Law  Notes.       ^ 

Sir:    In  your  June  issue  I  note  in  describing  a  case  concern- 
ing a  "maiden  lady  forty-five  years  of  age,"  you  thereafter  de- 
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scribe  her  as  "the  old  lady."  Kindly  let  me  know  at  which 
particular  age  you  consider  she  passed  into  that  class. 

Also,  would  you  consider  a  forty-five-year-old  bachelor  an 
old  man? 

Wausau,  Wis.  Claire  B.  Bird. 

[Note. — No  one  of  the  editorial  staff  of  Law  Notes  is  willing 
to  answer  this  letter  for  publication.  Perhaps  some  of  our 
readers  may  be  more  liberal  in  expressing  their  opinions. — Ed.] 

Who  Was  the  Plagiabist! 

To  the  Editor  of  Law  Notes. 

Sib:  Will  you  kindly  give  space  necessary  to  settle  the  ques- 
tion of  the  genei^s  of,  '^I  would  have  a  ship  of  stone  with  saib 
of  lead,  the  wrath  of  God  for  a  gale,  and  hell  for  a  port" 

The  New  Republic  in  its  issue  of  December  24th,  1919,  at 
page  120,  quoted  it  as  from  a  public  address  given  by  Dr.  John 
Wesley  Hill,  and  published  in  the  Sandusky  DaUy  Reffister, 
and  then  in  its  issue  of  March  10th,  1920,  by  way  of  the  deadly 
parallel,  gave  the  impression  that  General  Leonard  Wood  had 
"borrowed"  from  the  minister. 

But  the  fact  that  Emery  A.  Storrs,  a  Chicago  lawyer  of  some 
note,  as  may  be  recalled  in  the  course  of  a  speech  at  Ottawa, 
Illinois,  during  the  presidential  campaign  of  1872,  said:  'lir. 
Sumner  bring  on  that  tremendous  storm  that  in  1854  swept  over 
this  whole  country  like  a  whirlwind!  Why,  he  would  have  been 
borne  on  the  wings  of  that  wind  as  easily  as  ever  a  feather 
was  floated  on  the  breeze.  If  he  or  anybody  else  had  undertaken 
to  stop  it,  they  had  better  have  been  in  a  boat  of  stone,  with 
sails  of  lead,  and  oars  of  iron,  the  wrath  of  God  for  a  gale,  and 
hell  for  a  port,"  shows  that  Hke  right  to  'borrow"  was  not  ex- 
clusive in  any  one. 

Albany,  N.  T.  John  T.  Cook. 
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Trials  for  Sedition. 


A 


METBOPOLiTAN  joTimal  in  a  recent  editorial  points  to 
the  conviction  of  William  Brosse  Lloyd  and  his 
associates  as  a  vindication  of  the  jury  system.  There  are 
few  men  who  have  followed  the  course  of  the  prosecutions 
for  sedition  during  the  war  who  think  that  the  jury 
system  needs  any  vindication  in  that  particular.  Those 
prosecutions  left  much  to  be  desired  in  the  matter  of 
vindicating  the  laiw  and  protecting  the  nation,  but  the 
fault  did  not  lie  with  the  juries.  Humiliating  as  the 
fact  is  to  the  legal  profession,  our  inability  to  cope  suc- 
cessfully with  domestic  treason  was  shown  to  be  due  to 
the  'Weakness  of  our  system  of  criminal  jurisprudence. 
It  was  to  be  expected  that  the  prosecutions  for  sedition 
would  actually  land  in  prison  but  a  few  of  the  offenders. 
It  has  long  been  known  that  our  criminal  law  is  the 
laughing  stock  of  the  higher  class  of  professional  criminals, 
and  that  it  is  so  is  due  to  the  judges  who  administer  the  law 
and  to  the  lawyers  who  made  it  and  who  practice  it.  The 
fault  is  certainly  not  with  the  juries.  The  criminal  courts 
suffer  from  themselves  and  from  the  men  who  practice 
before  them.  It  is  not  even  the  law  that  is  so  much  to 
blame.  The  Supreme  Court  of  the  United  States,  it  is 
believed,  affirmed  every  conviction  of  sedition  that  came 
before  it  for  review.  But  the  records  of  the  inferior 
courts  are  filled  with  new  trials  and  reversals,  all  honest, 
all  conscientious,  but  most  of  them  the  product  of  the 
habit  of  regarding  the  administration  of  justice  as  a 
technical  little  game  in  which  the  rules  are  more  im- 
portant than  the  outcome.  Behind  each  reversal  stood  a 
lawyer  urging  every  quibble  and  technicality  at  his  com- 
mand to  the  end  that  an  avowed  enemy  of  his  country 
might  go  unwhipped  of  justice.     Compare,  for  ex;ample, 


almost  any  opinion  of  the  Circuit  Court  of  Appeals  in  a 
sedition  case  with  Casement's  Case  [1917]  1  K.  B.  98, 
Ann.  Cas.  1917D  468.  The  prominence  of  the  accused 
and  the  collateral  excitement  involved  in  the  Irish  quesr 
tion  made  a  case  more  notable  than  any  arising  in  the 
United  States,  but  there  was  in  the  Court  of  Appeal  no 
quibbling  about  indictment,  evidence  and  instructions. 
Counsel  argued  the  one  question  arising  on  the  merits — 
whether  a  charge  of  treason  could  be  based  on  acts  outside 
the  realm.  The  court  passed  on  it  and  the  traitor  died 
on  the  gallows.  Now  that  the  passions  of  war  have  sub- 
sided and  the  threat  of  a  foreign  foe  has  passed,  it  is 
time  for  the  legal  profession  to  take  stock  of  the  situa- 
tion; to  face  the  bald  fact  that  in  the  stress  of  war  the 
courts  and  the  profession  itself  notably  failed.  Many 
thoughtful  men  have  recognized  the  need  for  a  reorganiza- 
tion of  our  legal  system  and  a  thorough  overhaiding  of 
our  rules  of  procedure.  The  dissatisfaction  with  the  re- 
sult of  many  criminal  prosecutions  growing  out  of  the 
war  should  not  end  in  mere  criticism  but  Should  give 
impetus  to  constructive  reform. 

Tlie  Pardoning  Power. 

THE  pardoning  power  as  it  now  exists  in  the  United 
States  is  in  the  main  descended  directly  from  the 
like  power  of  the  kings  of  England  and  as  a  result  it  is 
something  of  a  misfit  amid  republican  institutiona     The 
concept  of  the  King's  mercy  which  is  above  the  law  is 
natural  and  Ic^cal  enough  in  a  monarchy.    But  the  idea 
of  a  representative  having  a  del^ated  power  to  exercise 
the  mercy  of  the  people  will  scarcely  stand  critical  ex- 
amination.   Mercy  is  an  emotional  quality;  it  is  human 
and  not  at  all  official     If  mercy  in  the  true  sense  is 
exercised  by  an  American  executive  it  is  his  own  and 
not  that  of  his  constituents.    The  moment  iixe  superlegal 
entity  ruling  by  .divine  right  is  eliminated,  the  idea  of 
mercy  as  distinct  from  law  is  logically  destroyed.    With 
its  disappearance  there  enters,  as  more  appropriate  to  a 
republic,  a  new  concept — ^mercy  not  distinct  from  but  a 
part  of  the  law.     The  considerations  which  call  for  its 
exercise  are  not  emotional  but  are  founded  in  justice — 
new  evidence  exonerating  the  convict  or  mitigating  his 
guilt,  the  imduly  harsh  working  iii  a  particular  case  of 
a  general  rule  of  law,  evidence  of  such  reformation  and 
restitution  as  shows  that  the  convict  will  be  more  useful 
to  society  outside  prison  walls  than  within  them.     These 
comprise,  in  the  main,  the  only  reasons  why  a  pardon 
should  ever  be  granted,  and  there  is  not  one  of  these 
grounds  which  the  average  executive  is  competent  to  pass 
on.     Each  of  them  is  recognized  by  the  newer  ideals  of 
criminology  as  being  of  the  very  essence  of  the  proper 
administration  of  the  criminal  law.    Accepting  the  modem 
idea  that  every  sentence  shoidd  be  imposed  with  regard 
to  the  facts  of  the  particular  offense  and  the  character 
and  antecedents  of  the  particular  offender,  the  agency 
which  imposed  the  sentence  is  obviously  the  only  one 
fitted  to  pass  on  its  modification.    No  executive  can  gain 
the  information  necessary  to  a  proper  exercise  of  the 
pardoning  power  except  by  the  aid  of  some  investigating 
agency,  and  better  results  could  be  secured  by  devolving 
the  matter  on  a  permanent  agency — a  court  equipped  as 
every  criminal  court  should  be,  with  a  staff  of  experts 
in  penology  and  psychopathy.     With  this  transition  of 
authority  die  pardon  procured  by  influence  and  the  pardon 
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granted  from  mere  softheartedness  would  be  relegated  to 
deserved  oblivion,  and  the  law  would  lose  the  remnants  of 
its  ancient  cruelty  in  its  new  humanitarian  functions. 

The  Proposed  Federal  Parole  Act. 

AFTEE  dragging  hopelessly  for  many  years  in  the  rear 
of  all  modern  thought  in  matters  of  criminology, 
Congress  at  its  last  session  made  some  effort  toward  the 
enactment  of  prison  reform  measures,  and  a  parole  and 
probation  bill  was  in  May  reported  favorably  out  of  the 
House  Committee  on  Judiciary.  While  the  bill  was  not 
reached  at  that  session  it  probably  represents  about  the 
form  which  will  be  taken  by  legislation  in  the  near 
future.  It  gives  to  federal  judges  the  power  to  release 
on  probation,  and  that  provision  alone  would  justify  its 
enactment.  In  addition  it  provides  an  entirely  new  sys- 
tem of  parole  to  replace  the  present  well-nigh  unworkable 
one.  At  present  an  application  for  the  parole  of  a  federal 
prisoner  must  go  to  a  board  consisting  of  the  warden, 
the  prison  physician  and  the  federal  superintendent  of 
prisons.  This  board  has  advisory  power  only,  its  report 
going  to  the  Attorney  General,  who  after  receiving  re- 
ports from  the  judge,  district  attorney,  etc.,  acts  on  the 
report.  See  8  Fed.  Stat.  Ann.  [2d  Ed.]  297.  The  vice 
of  the  system  is,  of  course,  that  it  vests  the  power  to 
parole  in  a  busy  official  remote  from  the  scene,  acting  on 
a  cursory  review  of  written  reports.  The  bill  under  con- 
sideration puts  the  entire  matter  in  the  hands  of  a  parole 
board  for  each  prison  consisting  of  three  citizens  not 
connected  with  the  prison  management  or  the  department 
of  justice  and  residing  within  fifty  miles  of  the  prison. 
In  practice  this  board  may  of  course  be  humane  or  cal- 
lous, careful  or  perfunctory,  impartial  or  moved  by 
political  considerations.  In  many  instances  it  will  doubt- 
less work  badly,  but  in  theory  the  system  seems  as  good 
as  can  be  devised  to  get  an  intelligent  consideration  of 
each  case.  The  possibility  of  abuse  by  reason  of  the 
personal  equation  is  one  tiiat  inheres  in  every  form  of 
official  action.  Perhaps  the  most  objectionable  feature 
of  the  bill  is  the  provision  in  the  first  section  confining 
the  right  to  parole  to  a  convict  "whose  conduct  in  prison 
has  been  such  that  he  has  not  lost  any  of  the  commuta- 
tion allowance  provided  by  law  for  good  conduct."  The 
right  to  apply  for  parole  should  of  course  be  limited  to 
convicts  whose  conduct  in  prison  has  been  good,  but  a 
requirement  of  perfect  conduct  is  too  exacting.  In  every 
walk  of  life  our  human  frailty  requires  some  measure 
of  allowance,  and  a  single  breach  of  discipline  should 
not  kill  all  hope  of  parole.  Moreover  a  single  bad  mark 
against  a  convict  may  be  due  to  the  hostility  of  an  unfit 
guard  whose  action  was  sustained  by  the  warden  in  the 
interests  of  discipline  and  should  be  open  to  explanation 
before  the  parole  board  in  the  case  of  one  whose  conduct 
has  been  in  the  main  exemplary.  But  whatever  its  im- 
perfections the  bill  represents  so  marked  an  advance  over 
existing  methods  that  its  passage  at  an  early  day  is  to 
be  hoped  for. 

The  Public  Defender. 

WE  conmiend  to  the  attention  of  the  profession  a  story 
by  Arthur  Train,  in  a  recent  issue  of  the  Saturday 
Evening  Post,  dealing  with  the  fate  of  a  penniless  youth, 
unjustly  accused  of  crime  and  falling  into  the  hands  of 


a  police  court  shyster.  Mr.  Train  is  a  former  assistant 
district  attorney  of  New  York  county,  and  the  author 
of  several  books  dealing  with  the  administration  of  the 
criminal  law.  The  situation  presented  in  the  form  of  fic- 
tion he  has  previously  set  out  in  more  serious  vein  (The 
Prisoner  at  the  Bar,  pp.  72-77),  but  in  the  more  popular 
form  of  presentation  the  facts  may  appeal  to  maAy  who 
have  not  taken  the  time  to  study  the  subject  seriously. 
They  are  facts  and  not  the  imaginings  of  a  writer  of 
fiction.  Citing  as  authority  the  reports  of  commissions 
from  several  states  the  author  of  the  Carnegie  Bulletin 
on  **  Justice  and  the  Poor,"  says  of  the  police  court  shyster: 
"They  know  how  to  strip  a  prisoner  and  his  relatives 
of  every  last  cent.  For  one  whose  conscience  permits 
him  to  magnify  the  crime,  the  sureness  of  conviction 
(unless  he  is  paicl  to  defend),  the  severity  of  the  judge, 
and  the  horrors  of  prison,  the  process  is  simple  and  pro- 
duces results.  They  have  procured  fees  in  devious  ways, 
ranging  from  compelling  the  mortgage  to  some  shark  of 
all  the  household  goods  to  forcing  the  prisoner's  wife  to 
sell  herself  on  the  streets.  That  this  degradation  exists 
in  connection  with  the  administration  of  criminal  justice 
is  common  knowledga"  How  is  it  possible  for  such 
conditions  to  exist  in  a  civilized  community?  A  clue 
may  be  found  near  the  end  of  Mr.  Train's  story,  nar- 
rating how  the  newspaper  account  of  the  exposure  of  the 
shyster  was  cut  to  a  brief  paragraph,  because  it  wasn't 
"news."  The  public  is  not  interested.  Life  is  too  com- 
plex and  strenuous  to  pay  more  than  passing  attention 
to  something  outside  the  zone  of  our  own  activities.  Since 
this  evil  does  exist  in  our  larger  cities,  and  we  are  un- 
able or  unwilling  to  give  it  personal  attention,  the  least 
we  can  do  is  to  provide  a  |)ublic  officer  whose  business  it 
is  to  put  an  end  to  that  particular  evil. 

As  Others  See  Us. 

A  WRITER  in  a  recent  issue  of  the  Canada  Law  Journal 
after  referring  to  the  procedure  on  the  dismissal 
of  certain  appeals  by  the  Supreme  Court  of  Canada  says: 
"Such  a  course  finds  its  parallel  only  in  the  practice 
which  obtains  in  a  few  state  courts  in  the  United  States 
where  counsel,  in  objecting  with  reason  to  a  question 
being  put,  is  met  by  the  summary  ruling  ^objection  over- 
ruled.' "  The  practice  is  of  course  so  common  thart  it 
has  never  occurred  to  the  average  American  lawyer  that 
there  is  anything  arbitrary  or  unjustifiable  in  it,  and  it 
comes  with  something  of  surprise  that  it  should  be  so 
regarded  by  a  lawyer  from  a  jurisdiction  where  the 
powers  of  judges  are  supposed  to  be  far  more  extensive 
than  in  the  United  States.  The  fact  seems  to  be  that 
our  English  brethren,  while  they  have  magnified  the 
prerogatives  of  the  bench,  have  not  done  so  at  the  expense 
of  the  bar.  The  discourtesy  with  which  young  attorneys 
are  often  treated  by  American  trial  judges  would  be  apt 
to  be  resented  in  England  as  an  affront  to  the  entire 
bar.  English  counsel  do  not  often  permit  the  judge  to 
forget  that  they  are  as  much  ministers  of  justice  as  he: 
also  they  do  not  often  forget  it  themselves.  Which  of 
these  facts  is  cause  and  which  effect  some  better  informed 
student  of  the  British  system  must  answer.  Viewed  from 
the  coign  of  the  public  mission  of  the  bar,  it  is  true  that 
if  counsel  advance  reasons  they  are  entitled  to  have  them 
answered  by  reason.  From  this  viewpoint  the  judge  is 
a  co-operator  with  counsel  in  dn  effort  to  do  justice  in 
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the  case;  counsel  occupy  a  quasi-official  station  which 
entitles  tiiem  to  more  than  a  mere  curt  decision.  The 
duty  of  a  trial  court  to  give  more  than  a  bare  decision 
differs  only  in  degree  from  the  like  duty  of  an  appellate 
court  In  theory  the  criticism  of  our  procedure  seems 
perfect.  But  like  many  another  theory  its  practical  opera- 
tion is  not  80  satisfactory.  Every  practitioner  is  ac- 
quainted with  the  argumentative  and  explanatory  judge, 
before  whom  trials  are  protracted  by  interminable  wran- 
gling while  the  real  issues  are  lost  to  sight.  The  fact  that 
English  trials  proceed  with  much  more  free  co-operation 
between  court  and  coimsel  than  in  our  practice,  and  at 
the  same  time  with  much  greater  expedition,  is  due  to 
conditions  of  long  growth  which  it  is  impossible  to  trans- 
plant at  onca  The  American  bar  has  not  the  dignity  or 
the  independence  which  it  should  have  or  which  is  en- 
joyed by  the  profession  elsewhera  The  statement  that 
an  attorney  is  an  officer  of  the  court  is  rarely  made  except 
as  a  prelude  to  the  imposition  of  some  penalty  on  him  by 
the  court  There  should  be  an  advance  toward  a  self- 
governing  bar  taking  a  prominent  part  in  the  establish- 
ment and  interpretation  of  rules  of  procedure.  But,  as 
a  prelude  to  that  change,  there  must  be  a  growing  recogni- 
tion at  the  bar  that  privileges  connote  duties  not  only  to 
the  client  but  to  the  public. 

The  Great  Panacea. 

THE  bar  has  been  hearing  for  many  years  that  with 
the  arrival  of  woman  suffrage  discriminations 
against  women  in  the  law  would  be  speedily  corrected, 
and  doubtless  have  wondered  more  than  a  little  just  what 
those  discriminations  ara  Scanning  the  demands  made 
by  the  feminist  organizations  on  the  recent  national 
political  conventions  for  some  reference  to  a  grievance  of 
a  l^al  nature  the  secret  is  revealed.  The  legalized  shame 
put  on  womankind  by  tyrant  man  consists  in  the  fact 
that  an  American  woman  loses  her  citizenship  by  mar- 
riage to  an  alien.  Of  course  an  alien  woman  gains 
American  citizenship  by  marriage  to  a  citizen,  but  no 
particular  complaint  seems  to  be  made  of  that.  It  cer- 
tainly quenches  whatever  optimism  a  man  may  have  about 
the  influence  of  women  in  politics  to  see  petitions  written, 
gatherings  harangued  and  sex  antagonism  aroused  over 
a  contention  which  is  not  only  without  the  slightest  merit 
but  which  granting  its  merits  is  most  trivial.  In  the  first 
place  the  number  of  American  women  who  marry  aliens 
is  negligible.  In  the  second  place  an  American  woman 
who  marries  a  man  so  attached  to  a  foreign  land  that 
he  will  not  consent  to  become  naturalized  morally  as  well 
as  legally  expatriates  herself  and  is  entitled  to  no  sym- 
pathy whatever.  Moreover,  on  the  merits  of  the  question, 
once  divided  alliance  in  the  family  is  admitted  many, 
another  division  will  follow  in  its  train.  The  view  that 
the  family  is .  a  social  unit  is  one  of  peculiar  value  to 
woman,  and  one  on  which  feminine  attack  is  rash  and 
iU  advised.  However  loudly  we  may  prate  of  absolute 
equality,  the  bald  fact  remains  that  the  disability  at- 
tendant on  maternity  places  the  female  at  an  economic  dis- 
advantage and  requires  for  her  some  measure  of  economic 
protection.  For  that  protection  she  must  render  some 
form  of  recompense,  and  should  be  the  last  to  rebel  at 
the  doctrine  of  family  headship  in  the  husband  which 
is  the  best  device  thus  far  evolved  to  afford  that  protec- 
tion.   There  remains  also  the  contingency  of  war,  which 


alone  should  be  decisive  of  the  question.  It  is  inconsistent 
with  any  modem  idea  of  the  family  that  husband  and 
wife  should  become  alien  enemies  and  if  there  is  to  be 
an  enforced  uniformity  of  citizenship  that  of  the  spouse 
who  is  liable  to  military  duty  should  of  course  controL 

Imitation  of  Finger  Prints. 

SOME  months  ago  Law  Notes  commented  on  the  decla- 
ration of  a  well-known  expert  that  finger  prints  could 
be  counterfeited  by  mechanical  means.  The  possibility 
of  fastening  a  crime  on  an  innocent  man  by  such  means 
was  entertainingly  developed  in  a  recent  number  of  a 
well-known  weekly  magazine.  But  in  Law  Notes  for 
July  a  handwriting  expert  and  microscopist  of  national 
repute  declares  his  disbelief  in  the  power  to  produce 
such  an  imitation.  The  doctors  having  thus  disagreed 
it  is  permissible  for  a  layman  to  speculate  a  littla  Both 
Mr.  Carlson  and  Mr.  Ewell  speak  generally  of  "finger 
prints,"  but  of  course  there  is  a  great  difference  betwem 
a  print  taken  under  expert  supervision  and  with  the 
use  of  the  most  approved  materials  and  a  print  left  acci- 
dentally on  metal,  glass  or  varnished  wood  at  the  scene 
of  a  crima  A  print  of  the  latter  sort  is  ordinarily  partial 
and  imperfect,  and  frequently  blurred  or  broken  by  some 
slight  motion  at  the  time  it  was  mada  It  is  inevitably 
faint,  preserved  only  by  dust,  moisture  or  the  oil  exuded 
from  the  skin,  and  must  be  carefully  breught  out  by 
mechanical  means  to  make  even  microscopic  examination 
feasible.  It  is  on  finger  prints  of  this  class  that  reliance 
is  ordinarily  placed  in  criminal  cases.  For  example,  the 
finger  print  which  was  in  Parker  v.  Bex,  14  Com.  L.  R. 
681,  said  to  be  an  unforgeable  signature  and  held  to  be 
of  itself  sufficient  to  sustain  a  conviction,  was  the  print 
of  one  finger  of  the  left  hand  resulting  from  the  casual 
handling  of  a  bottle  in  a  shop  which  had  been  broken 
into.  The  prints  admitted  in  a  prosecution  for  murder 
in  State  v.  Cerciello,  86  N.  J.  L.  309,  were  found  on  the 
handle  of  a  hatchet,  and  they  were  connected  with  the 
accused  by  comparison  with  prints  accidentally  made  by 
him  on  paper  while  signing  his  nama  It  would  seem 
as  a  matter  of  common  sense  that  a  person  possessed  of 
a  genuine  finger  print  might  make  tiierefrom  a  rubber 
stamp  which  would  produce,  not  a  perfect  imitation,  but 
one  which  under  the  disadvantageous  circumstances  al- 
ready referred  to  could  not  be  detected.  If  it  is  true 
that  a  superstition  of  the  infallibility  of  finger-print 
evidence  has  grown  up,  it  is  to  be  hoped  in  the  interest 
of  justice  that  some  competent  expert  will  make  a  full 
investigation  of  the  subject  and  demonstrate  just  what 
are  the  possibilities  of  fraud  or  error.  The  l^al  profes- 
sion is  now  deeply  indebted  to  the  really  scientific  expert 
in  handwriting,  microscopy  and  kindred  sciences,  and 
this  debt  could  be  greatly  increased  by  research  along  the 
line  suggested. 

Alas,  Poor  Yorickl 

IN  the  July  issue  of  the  Virginia  Law  Register  the 
editor  lays  a  wreath  of  eloquence  on  the  coffin  of 
old^  Col.  State  Eights.  "We  shall,"  he  concludes,  "re- 
main that  antiquated  fossil  a  citizen  of  Virginia  forced 
into  citizenship  of  the  United  States  by  the  Fourteenth 
Amendment  and  loyal  to  the  present  without  ever  for- 
getting to  be  loyal  to  the  past"     Our  sympathy  for  the 
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mourner  is,  however,  somewhat  alleviated  by  doubt  as 
to  the  existence  of  the  corpsa  The  prohibition  amend- 
ment, referred  to  as  having  dealt  a  mortal  blow  to  state 
sovereignty,  owes  its  existence  to  the  fact  that  it  was 
ratified  by  the  legislatures  of  all  the  states  which  were 
of  old  most  insistent  on  state  rights.  But,  says  this 
modem  Mark  Antony,  there  is  the  decision  sustaining 
the  migratory  bird  treaty.'  "See  what  a  rent  the  envious 
Casca  made."  That  decision  amounts  to  no  more  than 
that  the  federal  government,  which  must  stand  behind 
its  treaties  even  to  the  point  of  war,  has  the  power  to 
enforce  them  on  its  citizens.  But  no  longer  can  the  scion 
of  old  Virginia  gather  his  dusky  retainers  about  him 
and  go  forth  to  the  slaughter  of  meadow  larks  and  robins 
in  their  annual  pilgrimage  across  the  Old  Dominion. 
Of  course  the  editor  of  the  Review  would  do  nothing  of 
the  kind,  but  it  irks  him  to  have  Congress  reinforce  the 
dictates  of  his  own  conscience.  Truly  we  have  fallen  on 
evil  days.  But  why  in  the  midst  of  this  lamentation 
is  there  no  word  of  thankfulness  for  the  decision  which 
nullified  the  child  labor  law?  The  inroads  which  have 
been  made  on  the  extreme  doctrine  of  state  independence, 
otner  than  those  resulting  from  a  constitutional  amend- 
ment, are  the  inevitable  result  of  the  growth  and  de- 
velopment of  the  country.  The  increasing  complexity 
of  commercial  organization  and  the  invention  of  means 
of  conmiunication  which  have  almost  obliterated  time  and 
space  have  made  national  concerns  of  many  things  which 
once  were  purely  local,  and  the  law  has  to  some  extent 
kept  pace  with  the  progress  of  civilization.  But  there 
never  has  been  a  time  in  our  constitutional  history  when 
the  federal  supreme  court  gave  so  broad  a  scope  as  is 
now  allowed  to  the  police  power  of  the  states,  as  witness 
for  example  the  decision  recently  commented  on  in  Law 
Notes,  sustaining  the  semi-socialistic  legislation  of 
North  Dakota.  The  old  tradition  of  a  state  sovereignty 
which  permitted  a  state  to  do  what  injury  it  would  to 
the  inhabitants  of  other  states  has  passed;  the  United 
States  is  a  nation  and  not  a  loosely  bound  federation  of 
petty  sovereigns.  But  the  right  of  each  state  to  regulate 
its  internal  affairs,  to  make  its  own  experiments  in  gov- 
ernmental and  industrial  polity-,  was  never  so  fully  con- 
ceded as  now.  A  better  and  broader  theory  of  state 
rights  is  emerging  from  the  decisions  of  the  past  decade, 
m  the  development  of  which  the  legal  profession  can  find 
full  scope  for  its  energies.  Let  us  be  children  of  the 
dawn  and  not  elders  of  the  twilight. 

The  Perjured  Witness. 

"pHE  man  of  whom  it  was  said  that  "faith  unfaithful 
^  made  him  falsely  true''  had  little  advantage  in  point 
of  complex  perfidy  over  the  witness  whose  conduct  gave 
rise  to  the  question  passed  on  in  the  recent  case  of  Fried 
V.  New  York,  etc.,  R.  Co.,  165  N.  Y.  Supp.  495.  The 
action  was  for  personal  injuries,  .and  the  plaintiff  had  a 
verdict  for  $75,000,  which  was  set  aside  on  an  affidavit 
of  the  principal  witness  for  the  plaintiff  that  he  had  com- 
mitted perjury  on  the  subornation  of  the  plaintiff's  at- 
torney On  behalf  of  the  plaintiff  it  was  however  shown 
that  the  witness  was  then  under  the  influence  of  the 
representatives  of  the  defendant  company  and  had  left 
the  state,  and  that  the  defendant  had  paid  considerable 
sums  to  the  wife  of  the  witness.  On  this  showing  the 
court  made  it  a  condition  of  the  grant  of  a  new  trial 


that  the  testimony  given  by  the  witness  on  the  first  trial 
might  be  read  as  his  testimony  on  the  second  triaL  This 
order  was  affirmed  in  the  case  cited.  A  dissenting  judge 
said:  "Something  so  strange  as  that  seldom,  if  ever, 
has  been  seen  in  a  court  of  justice — a  man  testifying  as 
a  twofold  witness  at  the  same  trial,  now  in  his  proper 
person,  now  through  former  declarations;  his  word  set 
against  his  word ;  his  oath  disputing  and  dishonoring  his 
oath ;  and  thereupon  a  jury,  by  some  mystery  of  fathom- 
ing, selecting  the  truth  of  which  it  deems  the  duplex 
witness  conscious.  It  even  surpasses  a  paradox.  I  am 
opposed  to  such  process  for  racking  off  perjuries  and 
ascribing  to  the  filtrate  probative  value,  and  above  all 
to  entering  on  the  record  that  it  is  the  man's  testimony, 
although  it  must  be  known,  if  he  dispute  it,  that  it  is 
not.  A  man's  shadow  may  be  in  obs<»ure  semblance  of 
himself ;  but  what  a  man,  not  a  party,  has  uttered  in  the 
past,  should  not  be  recorded  as  something  that  he  is  pres- 
ently saying,  while,  under  a  new  oath  taken,  he  then  and 
there  brands  it  as  infamous."  Graphic  as  is  this  portrayal 
of  the  situation,  the  common  sense  view  seems  to  be  that 
of  the  majority  of  the  court.  The  witness  was  of  course 
venal  and  perjured;  there  was  evidence  that  he  had 
been  tampered  with  by  each  side  in  turn.  Under  those 
circumstances  the  only  fair  thing  to  do  was  to  put  the 
whole  matter  before  the  jury  and  let  it  decide  when,  if 
ever,  the  witness  told  the  truth  and  what  weight  should 
attach  to  his  several  statements  as  to  the  issues  in  the 
case.  The  practical  result  of  a  contrary  holding  would 
be  to  give  all  the  advantage  to  the  last  party  to  gain 
control  over  the  purchasable  witness.  It  is  a  pity,  how- 
ever, that  the  opinion  did  not  conclude  with  an  order 
for  a  searching  inquiry  which  would  land  the  persons 
responsible  for  this  unsavory  transaction  in  prison  for 
contempt. 

Publication  of  Legal  Notices. 

THERE  has  recently  been  sustained  in  North  Dakota 
by  an  evenly  divided  court  (see  Daly  v.  Beery,  178 
N.  W.  104)  a  statute  requiring  the  designation  by  a 
state  commission  of  an  official  paper  in  each  county  of 
the  state  having  the  sole  right  to  publish  legal  notices 
in  that  county.  One  of  the  judges  deeming  the  act  to 
be  invalid  placed  his  decision  on  the  grounds  that  its 
title  was  insufficient  and  its  provisions  were  changed  dur- 
ing passage,  agreeing  that  it  violated  no  provision  of  the 
federal  constitution.  In  support  of  the  act  it  was  said, 
after  stating  the  terms  of  the  previous  law :  "The  result 
was,  as  we  all  know,  that  in  the  publication  of  many  legal 
notices,  such  as  mortgage  foreclosures,  summons,  etc., 
publication  thereof  was,  designedly,  often  made  in  some 
newspaper  in  a  distant  part  of  the  county  from  where 
the  person  entitled  to  have  notice  resided.  This  has 
often  resulted  in  great  loss  of  property  and  property 
rights  to  the  debtor  or  the  one  entitled  to  receive  such 
notice.  To  have  one  official  newspaper  in  the  county  in 
which  all  legal  and  official  publications  must  be  made  is, 
to  a  large  extent,  to  eliminate  the  evil  and  injustice  which 
too  often  resulted  from  permitting  l^al  publications  to 
be  made  in  any  newspaper  in  the  county.  For  this  rea- 
son chapter  188  tends  to  preserve  and  protect  property 
and  property  rights,  and  prevents  them  from  being  in- 
vaded or  taken  away  without  notice  or  due  process  of 
law."     The  evils  thus  referred  to  are  familiar  to  every 
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practitioner,  and  the  measure  in  question  seems  a  sound 
one.  It  is  of  course  possible  that  the  designation  will 
in  some  instances  be  induced  by  considerations  of  politics 
or  other  improper  influence,  but  so  long  as  the  charges 
are  properly  regulated  by  law  the  only  evil  effect  will 
be  the  loss  of  some  small  revenue  by  other  publishers, 
which  is  a  matter  of  little  importance  compared  with  the 
benefit  in  the  saving  of  rights  now  frequently  cut  off  by 
publication  of  notice  in  some  obscure  journal  remote  from 
the  residence  of  the  person  to  be  charged  thereby." 


THE  LEVER  ACT -AND  AFTERWARDS 

AMONa  the  numerous  provisions  of  the  so-called  "Lever 
Act,"  the  one  of  greatest  present  importance  is  that  con- 
tained in  section  4  of  the  original  act  (Fed.  Stat.  Ann. 
1918  Supp.  p.  183)  and  repeated  in  section  2  of  the 
amendment  of  October  22,  1919  (Fed.  Stat.  Ann.  Pamph. 
Supp.  No.  21,  p.  12)  making  it  a  criminal  offense  to 
"make  any  unjust  or  unreasonable  rate  or  charge  in 
handling  or  dealing  in  or  with  any  necessaries." 

The  cases  passing  on  this  provision,  while  in  conflict 
as  to  whether  it  is  sufficiently  definite  to  be  effective,  are 
agreed  that  a  regulation  against  profiteering  in  neces- 
saries is  within  the  war  power  of  Congress,  and  that  the 
act  is- in  force  during  the  purely  technical  state  of  war 
now  existing.      U.  8.  v.  Spoka/ne  Dry  Ooods  Co.,  264 
Fed.  209;  Weed  v.  Lockmood,  2^4  Fed.  453;  U.  8.  v. 
Rosenblum,  264  Fed.   578;    J7.   8.  v.   Ogleshy   Grocery 
Co.,  264  Fed.  691;  U.  8.  v.  8wedlow,  264  Fed.  1016. 
As  was  said  in  U,  8,  v.   Ogleshy  Grocery  Co.,  supra: 
"The  war  powers  of  Congress  must  be  held  to  be  equal 
to  whatever  is  necessary  to  successfully  prosecute  a  war 
and  maintain  the  public  safety.  .  In  modern  wars,  not 
only  armies  and  peoples,  but  industries,  must  be  mobilized. 
Every  citizen  and  every  dollar  must  fight.     Economic 
control  is  as  important  as  military.     Disaster  and  dis- 
content at  home  are  as  fundamental  and  vital  as  in  the 
field.     The  powers  of  Congress,  in  time  of  war,  are  com- 
parable to  the  police  powers  of  the  states   in  time  of 
peace,  and  equally  incapable  of  fixed  limits.     No  doubt 
is  entertained  of  the  original  power  to  make  this  l^is- 
lation.     It  is  contended  that  the  war  power  has  expired, 
and  this  exercise  of  it  has  fallen  by  the  cessation  of  war. 
An  armistice  was  signed  with  Germany  on  November 
11,  1918,  and  active  fighting  then  ceased.     The  original 
act  says  that  its  provisions  'shall  cease  to  be  in  effect 
when  the  existing  state  of  war  between  the  United  States 
and  Germany  shall  have  terminated,  and  the  fact  and 
date  of  such  termination  shall  be  ascertained  and  pro- 
claimed by  the  President.'     No  such  proclamation  has 
been  made  by  the  President.    Instead  numerous  proclama- 
tions have  been  made  by  him  since  the  armistice  in  en- 
forcement of  this  act.     The  Congress,  itself,  on  October 
22,  1919,  amended  the  very  section  of  it  here  in  issue, 
and  on  December  31,  1919,  enacted  that  its  provisions 
as  to  domestic  sugar  should  continue  until  June  30,  1920, 
and  as  to  other  sugar  until  December  31,   1920.     The 
Congress  and  the  President  are  the  constitutional  judges 
of  states  of  war  and  peace  and  their  decisions  should 
be  abided  in  patience  by  people  and  courts.     No  such 


abuse  of  constitutional  power  or  n^lect  of  constitutional 
duty  is  here  apparent  as  to  require  interference  by  the 
courts.  Hamilton  v.  Kentucky  Distilleries,  etc.,  Co.  et  al. 
(October  Term,  1919)   251  U.  S.   146,  40  S.  Ct.  106, 

64  U.  S.  (L.  ed.) ." 

The  real  question  as  to  the  validity  of  the  act  is  whether 
the  provision  quoted  is  sufficiently  definite  to  create  an 
offense;  whether  a  prohibition  of  "unjust  or  unreason- 
able" charges  creates  any  standard  which  the  courts  can 
apply.     In  two  cases  the  provision  has  been  held  to  be 
ineffective  on  that  ground.     U.  8.  v.  Cohen  Orocer  Co., 
264  Fed.  218;  Detroit  Creamery  Co.  v.  Kinrume,  264 
Fed.  845.     In  the  case  last  cited  it  was  said :     "What  is 
an  unjust  rate  or  an  unreasonable  charge  ?    In  determin- 
ing this  question,  what  elements   are  to  be  taken  into 
consideration?     What  is  the  test,  or  standard,  or  basis 
which  is  to  be  used  in  attempting  to  ascertain  whether 
this  statute  has  been  violated?     The  statute  itself  fur- 
nishes no  assistance  in  the  way  of  answering  this  ques- 
tion.   Is  the  reasonableness  or  justice  of  a  rate  to  be  de- 
termined by  the  amount  of  profit  derived  therefrom  ?    If 
so,  what  percentage  of  profit  from  the  business  of  selling 
a  certain  article  makes  the  rate  or  charge  in  handling 
or   dealing  in  that   article  unreasonable,   and   therefore 
unlawful  and  criminal?     If  such  profit  is  derived  from 
a  business  devoted  to  the  sale  of  several  kinds  of  articles, 
how  is  the  portion  of  such  profit  properly  chargeable  to 
each  of  such  articles  to  be  determined,  so  that  the  person 
engaging  in  such  business  may  know  whether  or  not  he 
is  a  criminal?     What  elements  enter  into  the  question 
whether  any  particular  charge  is  just  or  unjust,  reason- 
able or  unreasonable?     What  relation  to  the  reasonable- 
ness of  a  rate  have  the  cost  of  labor,  the  cost  of  machinery 
and  of  raw  material,  the  cost  of  overhead  charges,  and 
the  other  expenses  of  production?     How  is  the  amount 
properly  chargeable  to  these  expenses  to  be  fixed   and 
ascertained?     To  what  extent  are  differences  in  market 
conditions  in  different  places  to  be  considered?     Is  the 
existence  or  absence  of  competition  to  be  taken  into  ac- 
count ?    Is  any  allowance  to  be  made  for  losses  and  mis- 
fortunes which  affect  costs  and  profits?     To  whom  must 
a  rate  or  charge  be  unjust,  to  be  'unjust'  within  the 
meaning  of  this  statute?     Is  it  the  effect  which  a  rate 
or  charge  has  upon  the  seller,  or  which  it  has  on  the 
purchaser,  which  renders  it  reasonable  or  unreasonable? 
These  and  other  questions  which  readily  suggest  them- 
selves naturally  and  perhaps  necessarily  enter  into  a  con- 
sideration of  the  nature  of  the  proper  test  or  standard 
by  which  the  criminality  of  any  act  under  this  statute 
must  be  determined.     To  the  statute  itself  we  look  in 
vain  for  answers  to  any  of  such  questions.     It  furnishes 
no  means  for  the  guidance  of  courts,  juries,  or  defendants 
in  determining  when  or  how  the  statute  has  been  violated. 
No  standard  or  test  of  guilt  has  been  fixed.    We  are  left 
to  the  imcontroUed  and  necesskrily  conjectural  judgment, 
or  rather  conclusion,  of  each  particular  jury,  or  perhaps 
court,  before  which  the  accused  in  any  given  case  may 
be  on  trial  for  his  liberty.     Making,  as  it  does,  the  ques- 
tion of  guilt  dependent  upon  this  mere  conclusion  or 
opinion  of  the  court  or  jury  as  to  whether  the  rate  or 
charge  involved  be  just  or  unjust,  reasonable  or  unreason- 
able, I  cannot  avoid  the  conclusion  that  this  statute  is  too 
vague,  indefinite,  and  uncertain  to  satisfy  constitutional 
requirements  or  to  constitute  due  process  of  law." 
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The  argument  thus  advanced  seems  weak  and  hyper- 
criticaL     As  was  said  by  Mr.  Justice  Holmes  in  Nash 
V.  U.  8.  229  U.  S.  373,  33  S.  Ot  780,  57  U.  S.  (L. 
ed.)  1232 :  ^The  law  is  full  of  instances  where  a  man's  fate 
depends  on  his  estimating  rightly,  that  is  as  the  jury  subse- 
quently estimates  it,  some  matter  of  degree."    Reasonable 
restraint  of  trade,  reasonable  ground  for  believing  in  danger 
from  an  assault,  reasonable  force  in  the  resistance  to  a 
trespass— the  law  is  filled  with  instances  where  no  more 
definite  criterion  is  offered  to  the  citizen  and  he  must 
decide  at  his  peril.    A  parent  may  correct  a  child  '^rea- 
sonably ;  an  officer  may  use  "reasonablrf'  force  in  maVing 
an  arrest;  and  each  is  liable  if  a  jury  disagrees  with 
him  on  the  issue  of  reasonableness.     So  it  is  not  sur- 
prising that  the  weight  of  authority  is  to  the  effect  that 
the  provision  in  question  is  sufficiently  defijiite  to  sustain 
an  indictment.     See  Weed  v.  LocJewood,  supra;  U.  8.  v. 
Bosenblum,  supra;  U.  8.  v.  Oglesby  Orocery  Co.,  supra. 
The  interpretation  of  the  act  was  well  stated  in  the 
Oglesby  Grocery  case  as  follows:     "The  words  used  by 
Congress   in   reference  to   a  well-established   course   of 
business  fairly  indicate  the  usual  and  established  scale 
of  charges  and  prices  in  peace  times  as  a  basis,  coupled 
with  some  flexibility  in  view  of  changing  conditions.    The 
statute  may  be  construed  to  forbid,  in  time  of  war,  any 
departure  from  the  usual  and  established  scale  of  charges 
and  prices  in  time  of  peace,  which  is  not  justified  by 
some  special  circumstance  of  the  commodity  or  dealer. 
Evidentiy  increased  costs  of  production  and  transporta- 
tion wotdd  justify  a  corresponding  increase  in  price,  and 
necessarily  increased  expenses  in  the  conduct  of  business 
would  justify  an  increased  charge  for  handling;  but  the 
existence  and  sufficiency  of  the  justification  is  left,  in 
each  case,  to  the  courts.     This  does  not  differ,  in  sub- 
stance,  from   the  situation   arising  under   the   Georgia 
homicide  statutes  which  forbid  generally  the  killing  of 
a  human  being,  but  admit  of  justifications  and  mitiga- 
tions which  are  measured  finally  by  the  opinion  of  juries. 
The  dealer  knows  what  was,  in  time  of  peace,  usual  and 
customary.     Within  that  limit  he  is  safe.     He  judges  of 
the  justification  for  departure  from  it  at  his  own  risk.'' 
So  in  the  Eosenblum  case  it  was  said:     "Obviously,  it 
would  be  impossible  for   Congress  to   fix   any   definite 
standard,  any  fixed  rate,  as  the  measure  for  determining 
an  unjust  or  unreasonable  rate  or  charge.     This  because 
profits  must  always  depend  upon  a  number  of  varying 
elements,   including  time,  place,   and  circumstance!     A 
fixed  standard  in  practical  operation  woidd  necessarily 
prove  unjust  and  unreasonable  in  the  extreme.    The  words 
used  by  Congress  were  of  common  use  and  of  well-known 
meaning.     The  merchant  in  passing  upon  the  question 
of  what  is  an  unjust  and  unreasonable  rate  or  charge 
deals  with  the  actual,  not  with  an  imaginary  condition 
other  than  the  facts.     Since,  as  the  Supreme  Court  has 
said,  'between  the  two  extremes  of  the  obviously  illegal 
and  the  plainly  lawful  there  is  a  gradual  approach  and 
that  the  complexity  of  life  makes  it  impossible  to  draw 
a  line  in  advance  without  an  artificial  simplification  that 
would  be  unjust,'  the  only  alternative,  if  profiteering  is 
to  be  lawfully  condemned,  was  to  place  the  responsibility 
upon  the  dealer.    If  in  doubt,  he  should  keep  on  the  safe 
side.     If  for  greater  gain  he  takes  the  risk  of  violating 
the  statute,  he  cannot  complain  if  the  jury  denounces 
his  act  as  unlawful."     A  closely  analogous  authority  is 


8e€ur8,  etc.,  Co.  v.  Federal  Trade  Commission,  ?58  Fed. 
807,  169  C.  C.  A.  323,  6  A.  L,  R.  358,  wherein  in  sus- 
taining the  authority  given  to  the  commission  with  re- 
spect to  "unfair  methods  of  competition"  the  court  pointed 
out  that  if  the  expression  "unfair  methods  of  competi- 
tion" was  too  vague  for  use,  innumerable  statutes  would 
fall  under  the  same  condemnation;  such,  for  instance,  as 
those  which  predicate  rights  and  prohibitions  on  "unsound 
mind,"  "undue  influence,"  "unfair  tise,"  "unfit  for  culti- 
vation," "unreasonable  rate,"  "unjust  discrimination," 
"rebates  or  concessions,"  "schemes  to  defraud,"  and  the 
like. 

Another  ground  of  attack  has  been  urged  in  a  single 
casa  The  provision  against  the  hoarding  of  necessaries 
sustained  in  M&rritt  v.  U.  8.,  264  Fed.  870,  and  U.  8. 
V.  8wedlow,  264  Fed.  1016,  was  attacked  in  the  latter 
case  as  class  l^islation  because  of  the  proviso  that  a  with- 
holding by  farmers  and  associations  of  farmers  was  not 
within  the  act.  It  is  a  charitable  man  who  can  see  in 
that  act  anything  except  a  cowardly  truckling  to  a  greedy 
class  of  profiteers  merely  because  they  are  numerous,  but 
there  is  of  course  so  clear  a  line  of  distinction  that  the 
classification  is  legally  justifiable. 

The  act  seems,  therefore,  adequate  to  check  profiteering 
so  far  as  l^al  prohibition  can  accomplish  that  result,  and 
had  it  been  enforced  with  a  tenth  of  the  vigor  displayed 
in  the  enforcement  of  the  Volstead  Act  it  might  have 
resulted  in  some  considerable  relief  to  the  consumer.  The 
evidence  in  the  few  reported  cases  showed  flagrant  instances 
of  profiteering.  In  U.  8.  v.  8pokane  Dry  Ooods  Co.,  264 
Fed.  209,  for  example,  the  court  said:  "The  aggregate 
cost  price  of  the  articles  enumerated  in  the  76  counts  of 
the  indictment  against  the  Spokane  Dry  Goods  Company 
is  $836.26,  and  the  aggregate  selling  price  $1823.45,  or 
an  average  profit  of  118  per  cent,  basied  on  the  oost  price. 
The  aggregate  cost  price  of  the  articles  enumerated  in  the 
66  counts  against  the  Hill  Bros.  Shoe  Company  is  $273.52, 
and  the  aggregate  selling  price  $650.50,  or  an  average 
profit  of  138  per  cent,  based  on  the  cost  price.  The 
aggregate  cost  price  of  the  articles  embraced  in  the  70 
counts  of  the  indictment  against  the  Culbertson-Grote- 
Rankin  Company  is  $492.11,  and  the  aggregate  selling 
price  $1139.81,  or  an  average  profit  of  131  per  cent, 
based  on  the  cost  price.  That  such  prices  or  profits  are 
extortionate  no  one  will  deny.  Of  course,  if  confined  to 
the  three  stores  in  question,  or  to  only  a  few  stores,  the 
people  have  a  remedy  in  their  own  hands  by  withholding 
their  patronage,  and  if  they  fail  to  make  use  of  that 
remedy  to  the  fullest  extent  they  alone  are  to  blame.  On 
the  other  hand,  if  these  conditions  are  general,  and  to 
continue  indefinitely,  the  people  are  without  remedy,  ex- 
cept through  governmental  action,  and  I  have  little  doubt 
that  all  the  powers  of  government,  both  state  and  federal, 
will  grapple  with  the  evil,  and  that  a  remedy  will  be 
foimd  well  within  constitutional  limitations.  It  is  to  be 
hoped  that  such  recourse  will  not  be  found  necessary,  as 
all  history  shows  that  the  course  of  legislation,  like  'the 
sum  of  human  existence,  is  made  up  of  extremes  rather 
than  of  means,  and  if  repressive  measures  are  resorted 
to  the  day  of  sunshine  for  ike  transgressors  may  be  turned 
into  days  of  gloom,  if  not  despair." 

But  whatever  of  virtue  or  possibilities  the  act  possesses 
is  of  short  duration.  The  present  technical  state  of  war 
must  end  at  the  farthest  within  a  year,  and  no  court  has 
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sought  to  uphold  the  act  except  as  an  exercise  of  the  war 
power.    But  profiteeriug  and  the  econosiic  situation  which 
makes  it  possible  are  not  so  short  lived,  and  even  the  small 
measure  of  relief  which  the  Lever  Act  has  aflForded  wiU 
be  missed  when  it  is  taken  away.     Some  form  of  price 
regulation  in  necessaries  seems  quite  inevitable    Not  only 
is  the  much  vaunted  law  of  supply  and  demand  praor 
tically  nullified  by  combinations,  but  as  a  law  it  is  wholly 
unethical.    A  ^Tieathen*^  philosopher  once  maintained  that 
it  was  unethical  for  a  shipowner  bringing  a  cargo  of  grain 
into  a  famine  stricken  port  to  exact  an  excessive  price  or 
conceal  the  fact  that  other  ships  were  on  their  way,  but 
three  thousand  years  has  not  brought  the  world  of  com- 
merce into  accord  with  his  viewpoint.     As  applied  to 
necessaries  there  must  be  moral  restraint  or  legal  re- 
straint    It  is  desirable  that  the  restraint  should  be  to 
the  greatest  possible  extent  moral,  for  if  we  enter  the  field 
of  legal  regulation  we  must  face  the  fact  that  there  is 
no  fiUl  relief  short  of  socialism.    Backed  by  the  war  power 
of  the  government  the  Lever  Act  has  afforded  merely  a 
little  alleviation.    British  regulations,  enacted  by  an  un- 
restrained Parliament,   produced  no  greater  result,   the 
Law  Times  (London)  saying  recently:    "That  the  profi- 
teering legislation  of  last  year  has  proved  a  hopeless 
failure  is  clear  beyond  a  doubt.  .  .  .  The  true  offenders 
are  still  untouched  and  huge  profits  continue  to  be  ex- 
tracted from  the  pockets  of  the  helpless  public."     As  a 
measure  embodying  the  minimum  of  legal  and  the  maxi- 
mum of  moral  restraint,  it  is  suggested  that  full  provision 
be  made  for  giving  publicity  to  profits  in  every  department 
of  the  business  d^ing  in  necessaries.     Every  retailer 
dealing  in  food,  clothing,  coal  or  the  like  should  be  com- 
pelled to  give  with  each  purchase  a  ticket  showing  the  cost 
of  the  article  sold  and  the  price  charged.     Wholesalers 
should  be  compelled  to  give  to  retail  customers  a  price 
list  showing  cost  and  wholesale  selling  price.    This  much 
of  legal  regulation  should  be  so  framed  as  to  have  "teeth." 
Failure  to  make  the  required  statement  or  making  an  un- 
truthful statement  should  be  punishable  by  a  long  term  of 
imprisonment  without  the  alternative  of  a  fine,  coupled 
with  a  heavy  forfeiture  to  go  to  the  informer.  With  full  in- 
formation thus  secured,  the  rest  could  be  left  to  moral 
restraint.    The  man  who  exacts  an  excessive  profit  would 
be  subject  to  no  legal  penalty.    No  legislature  would  as- 
sume to  say  at  what  price  he  shall  part  with  what  he 
has  lawfully  acquired.    His  liberty  would  be  in  no  man- 
ner interfered  with  by  law.    But  while  he  exercised  that 
liberty   every   veil   of  hypocrisy   and    deceit   would   be 
stripped  from  him.     He  would  be  compelled  to  stand 
before  his  fellow  townsmen  for  just  what  he  was.    Some 
there  are,  of  course,  so  shameless  that  such  an  exposure 
would  not  move  them  so  long  as  they  got  the  money,  but 
there  are  enough  who  would  value  the  respect  of  their 
fellow    men    above    excessive    profits    that    competition 
would  bring  the  others  to  fair  prices. 

One  thing  is  certain,  the  American  people  will  not 
continue  indefinitely  to  suffer  from  profiteering.  In  pro- 
portion as  they  have  been  long  suffering  they  will  be 
drastic  when  their  patience  is  exhausted.  We  do  not  want 
to  repeat  with  our  merchants  the  history  of  our  railroads. 
They  became  corporate  brigands,  preying  on  the  people 
at  will,  until  the  reaction  produced  regulation  which 
drove  them  to  the  verge  of  bankruptcy  and  seriously  im- 
paired the  commercisJ  efficiency  of  our  nation.     It  be- 


hooves sober-minded  men,  both  dealers  and  consumers,  to 
co-operate  in  a  solution  which  will  leave  individual  liberty 
unimpaired,  lest  the  pinch  of  hunger  brings  on  us  that 
extreme  radicalism  which  carries  ruin  in  its  train. 

W.  A.  S. 


"  ACTUAL  SERVICE  "  WITHIN  MEANING  OF  LAW 
RELATING  TO  WILLS  OP  SOLDIERS  AND  SAILORS. 

Of  the  many  novel  and  interesting  legal  questions 
arising  out  of  the  late  war  which  the  profession  has 
been  called  on  or  will  be  called  on  to  solve,  not  the  least 
is  that  relating  to  the  rights  and  privileges  of  soldiers 
and  sailors  with  respect  to  wills.  While  apparently  no 
American  case  involving  this  question  has  yet  reached 
the  courts  of  record,  when  we  consider  the  millions  that 
Uncle  Sam  sent  abroad  and  the  additional  millions  called 
to  the  colors  and  in  training  in  camps  in  this  country 
we  may  confidently  expect  that  the  courts  will  soon  be 
called  on  to  construe  and  effectuate  the  wishes  of  our 
service  men  as  to  the  disposition  of  their  goods  expressed 
in  the  informal  manner  allowed  soldiers  and  sailors.  Of 
the  various  phases  of  this  question,  that  relating  to  what 
constitutes  actual  military  service  as  a  prerequisite  to 
the  making  of  such  a  will  will  doubtless  furnish  the 
chief  bone  of  contention,  and  it  is  with  this  aspect  of 
the  question  that  this  article  deals.  As  has  been  said, 
no  American  case  in  point  arising  out  of  the  late  war 
has  yet  been  reported,  but  the  English  and  Canadian  re- 
ports afford  us  numerous  precedents,  and  as  it  was  through 
the  conmion  law  that  the  doctrine  was  brought  to  this 
country  a  review  of  those  cases  should  be  of  hdp  in  de^ 
termining  the  present  status  of  the  law. 

By  the  ancient  common  law  of  England,  an  oral  will 
was  as  valid  in  yespect  to  personal  estate  as  a  written 
instrument.  But  as  the  art  of  writing  became  more  com- 
mon, the  opportunities  for  fraud  in  connection  with  the 
establishment  of  oral  wills  caused  them  to  be  looked  on 
with  disfavor,  and  the  original  Statute  of  Frauds  (29 
Car.  II,  ch.  3)  surrounded  the  making  and  establishment 
of  oral  or  nuncupative  wills  with  many  restrictions.  That 
statute,  however,  made  the  following  exception  in  favor 
of  soldiers  and  sailors:  "Provided  always  that  notwith- 
standing this  act,  any  soldier  being  in  actual  military 
service  or  any  mariner  or  seaman  being  at  sea,  may  dis- 
pose of  his  movables,  wages,  and  personal  estate  as  he 
or  they  might  have  'done  before  the  making  of  this  act" 
The  same  exception  was  preserved  in  the  English  Statute 
of  Wills  and  is  in  force  at  the  present  time  in  most  juris- 
dictions. The  exemptions  accorded  the  military  classes 
from  the  ordinary  rules  with  respect  to  wills  may  be  said 
to  have  had  its  beginning  in  the  early  civil  law.  The 
Eoman  soldier  was  indulged  with  unusual  rights  and 
immunities  in  making  his  will,  but  ultimately  the  privi- 
l^e  was  limited  to  soldiers  on  an  expedition  or  engaged 
in  battle  or  siege.  This  condition  may  be  said  to  be  the 
foundation  of  the  various  modern  statutes,  practically  all 
of  which  provide  that  in  order  that  a  soldier  may  invoke 
their  provisions,  he  must  be  "in  actual  service,"  or  as 
limited  by  the  code  of  Justinian  "in  expeditione,"  which 
terms  have  been  declared  to  be  synonymous. 

As  has  been  said  the  principal  question  arising  in  con- 
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nection  with  soldiers'  and  sailors'  wills  is  whether  the 
conditions  exist  under  which  the  law  permits  such  wills 
to  be  made.  In  other  words  what  is  meant  by  a  soldier 
being  in  "actual  service''  or  "actual  military  service."  In 
common  parlance  a  soldier  is  understood  to  be  in  actual 
military  service  whether  he  be  in  camp,  garrison,  hos- 
pital, at  home  on  furlough,  on  the  march  or  engaged  in 
actual  battle.  Yet  these  various  military  positions  have 
been  very  differently  viewed  by  the  courts  in  regard  to 
the  power  of  making  wills.  As  an  aid  to  the  solution  of 
this  question  we  naturally  turn  first  to  the  reason  for  the 
law.  It  is  at  once  apparent  that  the  underlying  reason 
for  the  privilege  extended  to  the  military  classes  in  re- 
spect to  wills  is  their  lack  of  opportunity,  due  to  the 
hazardous  nature  of  their  employment,  to  observe  the 
formalities  which  are  usually  considered  as  requisite  to 
a  testamentary  disposition  of  property.  As  was  said  in 
Hubbard  v.  Hubbard,  12  Barb.  (N.  Y.)  148:  "The  im- 
minent dangers,  the  diseases,  disasters,  and  sudden  death, 
which  constantly  beset  soldiers  and  sailors;  the  utter  in- 
ability, oftentimes,  to  find  the  time  or  the  means  to  make 
a  deliberate  and  ^vritten  testamentary  disposition  of  their 
effects,  seem,  at  all  times,  to  have  made  them  a  proper 
exception  to  the  operation  of  a  rule,  which  the  wisdom 
of  later  times  has  foimd  is  expedient,  if  not  absolutely 
obligatory,  to  apply  to  all  others." 

While  the  courts  are  not  agreed  in  all  cases  as  to  just 
exactly  what  does  constitute  actual  service  there  are  some 
elements  with  respect  to  which  there  is  no  disputa  Thus 
it  is  generally  stated  that  in  order  that  a  soldier  may 
invoke  the  privilq;©  of  making  a  will  without  the  usual 
formalities  his  country  must  be  at  war.  Thus  in  an 
American  case  arising  out  of  the  civil  war  it  was  said: 
"The  term  service  in  its  restricted  sense  is  the  exercise 
of  military  functions  in  the  enemy's  country  in  the  time 
of  war,  or  the  exercise  of  military  functions  in  the  soldier's 
own  state  or  country  in  case  of  insurrection  or  invasion, 
and  in  this  sense  the  words  of  the  statute,  ^actual  military 
service,'  should  be  understood."  Va/ti  Deuzer  v.  Gordon's 
Estate,  39  Vt.  108.  However,  even  the  criterion  that  a 
state  of  war  must  be  in  existence  does  not  seem  to  be 
absolute.  Jn  a  recent  English  case,  Anderson  v.  Downes, 
885  L.  J.  P.  21  (p.  49),  114  L.  T.  K  S.  519,  60  Sol. 
J.  254,  32  Times  L.  Rep.  242,  it  appeared  that  a  member 
of  a  local  ambulance  corps  was  warned  for  service  on  the 
2nd  of  August,  1914,  and  on  the  following  day  he  wrote 
out  an  unattested  paper  leaving  all  his  possessions  to  his 
fiancee.  War  with  Germany  was  declared  on  the  4th  of 
August  and  he  was  drowned  at  sea  on  the  30th  of  October. 
While  the  precise  question  was  not  decided,  the  case  going 
off  on  the  construction  of  the  English  Wills  Act  providing 
for  the  disposition  of  his  property  by  "any  mariner  or 
seaman  being  at  sea,"  the  court  took  occasion  to  say:  "In 
order  to  come  within  the  exceptions  of  this  section,  a 
soldier  must  be  in  actual  military  service,  and  if  the  de- 
ceased had  been  a  soldier,  or  if  those  words  applied  to 
sailors  or  mariners,  it  might  have  been  argued  successfully 
that  he  came  within  the  exceptions." 

The  chief  difficulty  arises,  however,  in  cases  where,  al- 
though the  country  is  in  a  state  of  war,  the  soldier  or 
sailor  is  not  at  the  moment  engaged  in  actual  military 
duties.  Of  course  there  is  no  question  in  cases  where  he 
is  engaged  in  actual  combat,  but  to  limit  the  exceptions 
made  in  his  favor  to  such  cases  would  be  practically  to 


destroy  the  very  object  sought  to  be  accomplished.  Thus, 
as  was  said  in  Leodhers  v.  Oreenacre,  53  Me.  561 :  "The 
term  expedition  is  not  to  be  confined  to  that  movement  of 
the  troops  which  immediately  precedes  the  actual  con- 
flict and  shock  of  battle.  To  limit  the  soldier's  privil^e 
to  those  excursions  from  camps  or  quarters  in  the  enemy's 
country  which  are  designed  to  bring  on  an  immediate 
engagement,  would  be  to  defeat  it  for  the  most  part,  ex- 
cept as  to  mere  nuncupations,  the  proof  of  which  resting 
in  the  breasts  of  those  who  are  similarly  exposed  may 
never  be  made  available  to  the  soldier's  friends."  The 
true  tost  as  to  whether  a  soldier  is  engaged  in  actual  mili- 
tary service  has  been  said  to  be  the  doing  of  something, 
the  taking  of  some  step,  at  the  time  when  he  made  his 
will  to  bring  himself  within  the  words  of  the  statute. 
HiscocWs  Goods,  84  L.  T.  N.  S.  61,  70  L.  J.  P.  22, 
where  it  was  said:  "For  a  man  to  be  *in  actual  military 
service,'  it  is  necessary,  first,  that  there  should  be  a  state 
of  war  in  existence;  and,  secondly,  that  the  man  should 
be  for  that  purpose  in  some  place  where  otherwise  he 
would  not  have  been.  It  would  be  going  too  far  to  say 
that  he  was  in  actual  military  service  as  soon  as  he  had 
received  his  orders.  But  as  soon  as  he  had  done  anything 
under  those  orders,  actual  military  service  might  be  said 
to  have  commenced.  That  is  the  test  which  commends 
itself  to  me.  In  holding  thus  I  am  only  following  the 
case  of  Bowles  v.  Jackson  [1  Spinks  294]  where  the  real 
question  raised  was  whether  the  soldier  had  taken  any 
step  in  consequence  of  his  orders.  As  soon  as  the  first 
step  has  been  taken,  although  the  step  may  be  a  small 
one,  a  man  is  in  actual  military  service."  The  same  judge 
in  a  later  case,  Gaftward  v.  Knee,  71  L.  J.  P.  34,  86 
L.  T.  K  S.  119,  18  Times  L.  Rep.  163,  4  British  Rul. 
Cas.  895,  applying  this  test  to  a  member  of  a  regiment 
which  had  been  ordered  to  mobilize  for  active  service, 
said :  "I  have  no  doubt  myself  that  mobilization,  giving 
to  that  word  the  effect  which  I  understand  it  to  carry, 
may  be  fairly  taken  as  a  commencement  of  that  which  in 
Roman  law  was  expressed  by  the  words,  in  expeditione. 
These  words  meant  something  more  than  the  English 
words,  'on  an  expedition,'  because  it  is  quite  clear  that 
when  a  force  begins  in  a  sense  to  engage  in  or  to  enter 
upon  active  service,  it  would  be  said  to  be  in  expeditions 
I  thought,  when  deciding  the  case  cited,  and  I  still  think, 
that  it  is  a  fair  test  to  ask  whether  or  not  the  person 
whose  testamentary  dispositions  are  in  question  has  done 
anything;  but  I  am  of  opinion  that  if  the  order  for 
mobilization  has  been  received,  although  the  man  himself 
may  have  done  nothing  under  it,  yet  that  order  so  alters 
his  position  as  practically  to  place  him  in  expeditione. 
Such  an  order  goes  beyond  a  mere  warning.  I  do  not 
think  a  mere  warning  for  active  service  would  be  sufficient ; 
but  when  a  force  is  mobilized  I  understand  this  to  be  that 
it  is  placed  under  military  orders  with  a  view  to  some 
step  being  taken  forthwith  for  active  service.  That  is 
what  happened  in  the  present  instance — ^within  nine  days 
after  the  order  to  mobilize  was  given  the  force  embarked 
for  South  Africa."  A  somewhat  contrary  view  was  taken 
in  an  American  case,  Leathers  v.  Greenacre,  53  Me.  561, 
though  the  English  view  would  certainly  seem  to  com- 
mend itself  to  patriotic  citizens.  In  the  Maine  case  the 
court  said:  "Doubtless  if  Leathers  had  written  this 
letter  after  he  had  been  mustered  into  the  service,  of  the 
United   States,  but  while  he  remained  in  barracks  at 


Digitized  by 


Google 


Seftembeb,  ld20.1 


LAW  NOTES 


109 


Augusta,  or  while  thus  quartered  at  any  permanent  mili- 
tary depot  or  station  in  one  of  the  loyal  States  not  exposed 
to  the  incursions  of  the  enemy,,  before  he  had  crossed 
over  into  Virginia  with  his  regiment  to  take  part  in  the 
hostilities  existing  there,  and  before  he  had  begun  to  move 
under  military  orders  against  the  foe,  we  should  feel 
bound  to  say  that  this  was  no  valid  will  and  that  it  is 
not  entitled  to  probate  as  such.  But  having  marched  into 
the  enemy's  country,  from  which  he  never  returned,  being 
encamped  among  a  hostile  population,  and  acting  in  con- 
junction with  soldiers  who  were  confronted  by  the  rebel 
army,  although  he  was  in  winter  quarters,  and  not  at  the 
time  of  writing  occupied  with  any  present  movement  of  the 
troops,  but  was  apparently  on  some  service  detached  from 
his  own  regiment,  we  cannot  say  that  he  was  not  a  soldier 
in  actual  service,  engaged  in  the  great  expedition  which 
cost  so  many  lives/'  In  another  American  case  it  was 
held  that  a  soldier  home  on  furlough  could  not  make  a 
valid  oral  will.  Smiths  Will  6  Phila.  (Pa.)  104.  The 
court  in  that  case,  basing  its  opinion  on  the  ground  that 
there  was  no  want  of  opportunity  to  make  a  regular  will, 
said :  "As  we  conceive,  it  may  more  properly  be  defined 
to  be  those  who  are  engaged  in  the  active  duties  of  the 
field,  whether  it  be  on  the  march,  in  the  temporary  camp, 
the  battle,  siege,  or  bivouac,  but  never  can  apply  to  the 
soldier  who  is  in  regular  quarters  or  at  his  customary 
home  on  leave  of  absence.  In  that  case  the  reason  of  the 
exception  ceases,  and  consequently  the  law  does  not  apply. 
When  on  active  duty,  he  cannot  have  the  aid  of  counsel 
and  direction;  when  at  home  he  can,  whether  he  be  a 
soldier  or  civilian.  That  ^ich  was  intended  as  a  privi- 
lege for  the  soldier  arising  from  necessity,  would,  if  car- 
ried to  extremes,  be  found  to  be  anything  but  a  benefit. 
The  most  solemnly  executed  wills  might  be  utterly  re- 
voked and  destroyed,  and  new  ones  set  up  in  their  stead 
by  mere  word  of  mouth,  depending  on  the  frail  testimony 
of  slippery  memory.  A  loose  word  spoken  to  a  comrade, 
vaguely  understood,  or  badly  remembered,  might  divert 
personal  effects  to  a  large  amount  from  their  legal  dis- 
position, and  thus  perhaps  set  up  at  a  distant  period  of 
time.  For  it  must  be  borne  in  mind,  that  the  statute  of 
Charles  II  and  our  own  act  of  Assembly  are  not  guarded* 
as  was  the  code  of  Justinian,  or  the  most  of  those  of 
modem  Europe.  They  confined  this  legal  disposition  of 
the  soldier's  intention  to  the  period  of  three  months  from 
the  time  of  making  it,  and  if  it  be  continued  longer  it 
must  be  repeated  or  renewed.  Ours  is  unlimited  in  time 
and  indefinite  in  amount,  provided  it  is  confined  to  per- 
sonal estate.  Such  declarations,  unless  subsequently  re- 
voked, might  be  set  up  as  a  will  on  the  death  of  the 
soldier,  although  he  long  since  had  been  discharged  from 
the  service  and  returned  to  his  home;  for  if  once  valid, 
it  would  so  remain  until  altered  or  annulled.  This  danger- 
ous power  makes  it  necessary  to  give  the  statute  a  very 
strict  construction,  and  confine  it  within  the  limits  to 
which  it  was  intended  to  apply."  A  somewhat  similar 
case  arose  in  England  during  the  recent  war  and  it  was 
there  held  that  though  on  leave  at  the  time  of  making 
her  will  an  army  nurse  was  a  soldier  in  "actual  military 
service"  within  the  provisions  of  the  Wills  Act.  In  re 
Stanley's  Goods,  85  L.  T.  P.  222,  p.  192,  114  L.  T.  N.  S. 
1182,  60  Sol.  J.  604,  32  Times  L.  Eep.  643.  However 
it  further  appeared  in  that  case  that  the  nurse  was  under 
orders  to  embark  on  a  ship  in  a  short  time  and  it  was 


apparently  on  this  ground  that  the  decision  was  based, 
the  court  saying:  "As  the  deceased,  at  the  time  she  wrote 
the  letter  of  the  8th  Oct.,  was  under  orders  to  embark, 
I  think  that  brings  her  within  the  section.  The  Act  of 
Parliament  refers  to  'any  soldier  being  in  actual  military 
service'  and  to  'any  mariner  or  seaman  being  at  sea.' 
I  am  not  sure  in  which  category  the  deceased  should  be 
regarded.  I  do  not  think  that  it  very  much  matters.  She 
was  under  contract  with  the  War  Department,  and  was 
employed  by  that  department  to  serve  at  sea.  I  shall 
treat  her  as  a  'soldier  being  in  actual  military  service.' " 

What  shall  be  considered  an  expedition  or  actual  service 
has  been  said  to  be  in  some  measure  a  question  of  fact 
depending  on  the  circumstances  of  the  particular  case. 
According  to  the  early  English  cases  and  the  American 
cases  arising  out  of  the  civil  war  the  term  was  given  a 
rather  strict  construction,  but  the  tendency  of  the  later 
English  cases  is  toward  a  more  liberal  interpretation. 
Thus  it  has  been  held  that  a  soldier  under  orders  to  re- 
port to  a  regiment  about  to  sail  for  South  Africa  in 
anticipation  of  the  Boer  war  was  engaged  in  actual  mili- 
tary service.  Gordon's  Goods,  21  Times  L.  Bep.  184.  The 
same  was  held  to  be  true  of  a  soldier  in  barracks  on  the 
day  of  sailing  for  the  Boer  war.  Stafford  v.  Stafford,  19 
Times  L.  Kep.  185.  In  Hiscoch's  Goods,  YO  L.  J.  P.  22, 
84  L.  T.  K  S.  61,  17  Times  L.  Rep.  110,  it  was  held 
that  a  volunteer  who  had  gone  into  barracks  during  a 
war  preparatory  to  joining  the  field  forces  was  in  actual 
service.  In  lAnumd  v.  Curdiffe,  [1915]  2  Ch.  240,  84 
L.  J.  Ch.  833,  59  Sol.  J.  613^  it  was  held  that  an  army 
officer,  who  at  the  conclusion  of  a  military  campaign 
against  a  native  tribe  on  the  frontier  of  India  remained 
as  a  member  of  a  military  escort  of  a  partj'^  engaged  in 
the  delimitation  of  the  frontier,  was  in  actual  military 
service. 

With  respect  to  nuncupative  wills  it  would  seem  that 
the  soldier  has  the  advantage  of  the  sailor,  for  the  various 
statutes  generally  provide  that  sailors'  wills  must  be  made 
while  the  testator  is  "at  sea,"  a  term  less  elastic  than 
"actual  service."  However,  the  tendency  is  to  construe 
the  phrase  with  some  latitude  though  the  courts  vary 
radically  in  their  interpretation  of  it.  In  a  recent  Eng- 
lish case,  Anderson  v.  Dowries,  85  L.  J.  P.  21,  114  L.  T. 
N.  S.  519,  60  Sol.  J.  254,  32  Times  L.  Eep.  248,  the 
court,  adopting  the  strict  construction,  held  that  a  sailor 
who  made  an  informal  will  after  being  warned  for  active 
service,  but  before  actual  embarkation,  was  not  "at  sea" 
within  the  meaning  of  the  statute.  The  court  said,  how- 
ever: "If  Anderson  had  been  at  sea  at  any  time  prior 
to  the  day  on  which  he  wrote  out  the  document  in  ques- 
tion it  might  have  been  argued  with  some  chance  of  success 
that  he  came  within  the  section."  It  is  difficult,  however, 
to  see  how  prior  actual  sea  service  could  have  made  any 
difference  when  the  decision  was  based  on  a  literal  con- 
struction of  the  term  "at  sea."  An  early  American  case, 
Guin's  Will,  Tuck.  (N.  Y.)  44,  goes  even  further  in  its 
strict  construction  of  the  term.-  In  that  case  it  was  held 
that  a  sailor  on  board  a  ship  in  the  Mississippi  river  lying 
above  the  ebb  and  flow  of  the  tide  was  not  "at  sea." 

However,  the  courts  as  a  rule  have  been  more  liberal 
in  their  interpretation  of  the  term.  Thus  it  has  been  held 
that  a  sailor  would  be  considered  to  be  "at  sea"  while  on 
board  his  ship  lying  at  a  dock,  Ex  p.  Thompson,  4  Bradf. 
(N.  T.)  154;  or  in  a  harbor  preparatory  to  sailing,  Pat- 
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ierson's  Ooods,  79  L.  T.  N.  S.  123.  And  it  has  been  said 
that  the  cases  appear  to  go  to  the  length  of  holding  that 
when  a  person  has  joined  a  vessel  and  has  commenced  a 
voyage  in  it,  a  will  made  in  the  course  of  such  voyage 
will  be  within  the  meaning  of  the  statute,  although  such 
will  is  in  fact  made  on  shore.  McMurdo's  Ooods,  L.  R. 
1  P.  &  D.  540,  37  L.  J.  P.  14,  17  L.  T.  K  S.  393,  16 
W.  E.  283.  The  injustice  done  the  sailor  by  the  English 
Wills  Act  of  1837  has  been  recognized  by  Parliament, 
and  by  section  2  of  the  act  of  1918  the  seaman  is  put  in 
the  same  position  as  a  soldier  with  respect  to  the  making 
of  a  will. 

What  view  the  American  courts  wiU  take  in  cases 
arising  from  the  late  war  cannot  be  said,  but  it  is  reason- 
able to  believe  that  they  will  follow  the  more  liberal  rule 
adopted  by  the  modem  English  cases  rather  than  the 
strict  construction  applied  in  the  cases  following  the  civil 
war. 

M.  Bbonaugh. 


A  MAP  WITH  FORGED  INDORSEMENTS. 

^  Robert  Loms  Stevenson  has  somewhere  declared  that  a  map 

is  an  inexhaustible  fund  of  interest  for  any  man  with  eyes  to 
see  and  twopence  worth  of  imagination  to  understand  with;  and, 
as  everyone  knows,  il  was  around  a  purely  artificial  map  with 
harbors  that  pleased  him  "like  sonnets"  that  he  wove  that  won- 
derful story  that  has  entranced  multitudes  of  young  and  old 
alike— his  Treasure  Island.  Only  the  other  day,  too,  Mr.  W.  P. 
James  in  a  new  book  has  with  intimate  knowledge  and  en- 
thusiasm chanted  afresh  the  praises  of  the  atlas,  and  has  shown 
how  the  most  stay-at-home  person  can  with  the  aid  of  a  map, 
plus  imagination,  journey  pleasantly  and  inexpensively  without 
stirring  from  his  easy  chair.  Lawyers,  as  such,  do  not  usually 
look  at  a  map  through  rose-colored  spectacles.  To  them  its 
main  interest  is  whether  it  is  admissible  or  inadmissible  in 
evidence — a  matter  of  importance,  no  doubt,  but  not  one  charged 
with  romance.  Even,  however,  regarded  from  this  prosaic 
aspect,  a  map  has  before  now  been  invested  in  Utigation  with 
an  extraordinary  importance.  This  happened  in  a  famous 
Scottish  trial  nearly  eighty  years  ago,  in  which  the  resources 
of  scholarship  and  exact  technical  knowledge  brought  to  nought 
the  ingenious  devices  manufactured  to  bolster  up  the  claim 
which  had  been  put  forward  to  the  Earldom  of  Stirling,  The 
whole  story  of  the  attempt  of  Alexander  Humphreys,  otherwise 
Alexander,  claiming  the  title  of  Earl  of  Stirling,  with  great 
estates  in  Scotland  and  British  North  America,  and  the  right 
to  create  Nova  Scotia  baronets,  is  one  of  the  most  remarkable 
ever  unfolded  in  a  court  of  law.  The  claimant  sought  to  estab- 
lish his  claim  as  the  representative  of  the  Stirling  family  in  a 
civil  action,  and,  having  failed  to  satisfy  Lord  Cockbum,  the 
judge  who  tried  the  case,  of  his  descent,  apparently  set  to  work 
afresh  to  secure  evidence  that  would  supply  the  missing  links 
in  the  chain.  Through  his  wife  he  became  acquainted  with  a 
Mademoiselle  le  Normand,  of  Paris,  who,  as  she  said,  having 
facilities  for  acquiring  information  from  public  offices,  promised 
her  assistance,  and  in  1837  told  the  claimant  that  she  had  re- 
ceived a  document  which  might  be  of  importance  to  him.  Ac- 
cordingly she  produced  and  handed  to  him,  amongst  other  things, 
an  old  map  of  Canada  with  a  number  of  inscriptions,  some 
written  and  others  pasted  on  the  back,  relating  to  his  family 
and  its  American  possessions.    This  was  the  map  which  played 


so  important  a  role  in  the  subsequent  trial  for  forgery.     It 
bore  the  printed  .heading:    "Carte  du  Canada  on  de  la  Nonvelle 
France  .  .  .  Par  Guillaume  de  Plsle  de  FAcademie  Boyale  des 
Sciences  et   Premier   G6ographe  du  Roy.     A   Paris  .  .  .  avec 
Privil6ge  de  sa  Maj     pour  20  ans  1703."    On  the  back,  among 
other  inscriptions  was  one  dated   Lyons,  the  4th  Aug.   1706, 
by  a  M.  Mallet    (of  whom  nothing  was  ever  heard  before), 
who  purported  to  state  that  wMle  in  Acadia  [Nova  Scotia]  he 
had  seen  an  ancient  charter,  dated  the  7th  Dec.  1639,  granted 
by  Charles  I  to  William,  Earl  of  Stirling,  of  extensive  tracts 
of  country,  in  America.    Other  inscriptions,  also  written  on  the 
back,  purported  to  be  by  Esprit  Flechier,  Bishop  of  Nismes, 
and  F^ndlon,  Archbishop  of  Cambray,  each  dated  1707;  others 
again,  some  written  on  the  map,  others  pasted  on,  purported  to 
trace  the  claimant's  descent  from  the  Earl  of  Stirling.     These 
inscriptions,  with  various  other  documents,  were  alleged  by  the 
Crown  to  be  forgeries,  and  the  claimant  was  in  due  course  put 
upon  his  trial  charged  with  that  offense.     Whoever  the  forger 
actually  was,  he  showed  extraordinary  ingenuity  in  his  plana, 
but,  like  many  another  skilful  criminal,  he  overreached  himself, 
and  the  whole  structure  of  chicane  and  fraud  came  toppling  to 
the  ground.     It  was  proved  that  someone,  thought  to  be  an 
Englishman,  was  during  the  winter  1836-7  frequently  at  the 
sliop  of  a  Paris  print  and  map  seller  inquiring  for  old  maps 
of  Canada,  and  particularly  for  one  with  the  date  1703,  and 
that  after  some  trouble  this  map  seller  was  able  to  procure  one 
similar  to  the  one  produced  at  the  triaL    There  were  no  writingB 
then  on  the  back  of  it.     It  was  then  shown  by  ,the  evidence 
of  several  official  persons  from  France  that  the  cartographer 
Guillaume  de  I'Isle,  whose  name  appeared  on  the  map,  was  in 
1703    only    "G^graphe,"    and    was    not    appointed    "Premier 
G6ographe  du  Roy"  till  the  24th  Aug.  1718,  so  that  the  map 
in  question  could  not  have  come  into  existence  till  after  the  date. 
But  it  may  be  objected,  the  copy  before  the  court  bore  the  date 
1703.    That  date,  it  was  explained,  was  the  date  of  the  original 
publication  by  de  I'Isle,  and  it  was  retained  on  all  the  copies, 
whenever  published,  because  it  was  the  date  from  which  the 
privilege  originally  granted  was  to  run.    The  copyright  was  for 
twenty  years  from  the  date  of  first  publication.    It  being  thus 
established  that  1718  at  the  earliest,  and  not  1703,  was  the  date 
of  the  map  relied  upon  by  the  claimant,  it  became  easy  to  dis- 
pose of  the  authenticity  of  the  alleged  inscriptionB  by  the  Bishop 
of  Nismes  and  Archbishop  F6n61on,  for  both  were  dead  before 
1718 — the  former  having  died  in  1711  and  the  latter  in  1715. 
To  add  to  this  discomfiture  of  the  prisoner's  claims,  a  dramatic 
incident  happened  during  the  trial.     Owin^  as  was  supposed, 
to  the  heat  of  the  court,  one  of  the  comers  of  the  paper  on 
which  a  certain  inscription  on  the  map  was  written  curled  up 
slightly,  enough,  however,  to  disclose  the  existence  of  another 
writing  underneath.    The  attention  of  the  Solicitor-General  being 
called  to  this  fact,  he  at  once  made  an  application  to  the  court 
for  its  permission  to  Mr.  Lizars,  an  eminent  engraver  who  was 
present,   to   detach   from  the  map   the  inscription   which  was 
pasted  thereon.    Permission  was  granted,  and  Mr.  Lizars,  having 
been  duly  sworn,  left  the  court  with  the  map  and  returned  very 
soon  afterwards,  having  executed  his  purpose  without  injury 
to  the  map  or  the  inscription.     It  then  became  apparent  tiiat 
what  had  been  covered  up  was  what  the  Crown  described  as 
''an  inchoate  abortive  forgery"  and  one  of  the  judges  called 
''a  palpable  impudent  forgery."    In  face  of  such  evidence,  and 
despite  a  heroic  defence  by  Patrick  Robertson   (afterwards  a 
judge),  the  jury  could  scarcely  do  otherwise  than  find  that  the 
various  inscriptions  on  the  map  which  purported  to  support  the 
claim  to  the  ancient  earldom  were  forgeries,  but  by  a  majority 
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they  found  it  not  proved  that  the  prisoner  f o]^;ed  them  or  that 
he  uttered  them  knowing  them  to  be  forged.  He  was  accord- 
ingly acquitted.  The  trial  lasted  several  days  and  excited  great 
pnblio  attention,  and  the  narrative  of  itB  various  stages  as  told 
at  length  in  Swinton's  report,  or  as  summarized  by  Townsend 
in  his  Modem  State  Trials  and  by  Samuel  Warren  in  his 
Misedlaniesy  furnishes  a  romance  as  fascinating  as  iny  work 
of  fiction. 

J.  S.  H.  in  Law  Times, 


(KTaaes  of  ^xdtttst 


Civil  Liabiutt  Obowing  Out  op  Mutual  Combat. — ^It  seems 
that  where  persons  engage  in  a  mutual  combat,  each  may  re- 
cover from  the  other  all  damages  caused  by  injuries  received 
from  the  other  in  the  fight.  It  was  so  held  in  McCuUoch  v.  Good- 
rich, 105  Kan.  1,  181  Pac.  556,  reported  and  annotated  in  6 
A.  L.  B.  386,  the  court  saying:  ''The  plaintiff  sued  for  damagcEf 
which  resulted  from  injuries  inflicted  upon  her  in  an  assault 
by  the  defendant.  The  petition  alleged  that  the  defendant  as- 
saulted the  plaintiff  with  an  umbrella  and  dangerously  wounded 
her.  The  answer  contained  a  general  denial  of  the  allegations 
of  the  petition,  and  pleaded  assault  and  battery  by  the  plaintiff. 
The  answer  also  pleaded  self-defense,  and  that  if  the  defendant 
did  strike  the  plaintiff  with  an  umbrella  it  was  unintentional, 
and  only  incidental  to  her  lawful  defense  against  the  assaults 
of  the  plaintiff.  Judgment  was  rendered  for  the  plaintiff,  and 
the  defendant  appeals.  The  defendant  contends  that  the  court 
erred  in  giving  the  following  instructibn :  'The  jury  is  instructed 
that  if  parties  fight  by  mutual  consent  the  aggressions  are 
mutual,  and  the  circumstance  of  who  committed  the  first  act 
of  violence  is  not  material  in  an  action  to  recover  damages  for 
the  injuries  he  received  in  the  fight.'  'If  the  conduct  of  the 
parties  to  a  mutual  combat  constitutes  a  breach  of  the  criminal 
law,  the  consent  of  either  one  to  participate  in  the  melee  does 
not  deprive  him  of  his  civil  remedy  against  the  other.  Each 
contestant  may  recover  from  the  other  all  damages  resulting 
from  the  injuries  he  received  in  the  fight.'  The  defendant  argues 
that  by  this  instruction  the  court  gave  the  law  concerning  mutual 
combat,  and  that  under  the  pleadings  no  evidence  of  mutual 
combat  could  be  properly  introduced.  By  the  pleadings  each 
party  alleged  that  the  other  committed  an  assault  and  battery 
on  Vke  party  pleading.  Each  probably  introduced  evidence  to 
prove  her  contention.  That  evidence  may  have  tended  to  prove 
that  each  was  ready  to  engage  in  a  fight  with  the  other,  and 
that  each  willingly  engaged  in  the  contest  If  such  a  condition 
existed,  that  evidence  could  not  be  excluded,  and  the  court 
properly  gave  the  instruction." 

Naturalizatiok  Degree  as  Subject  to  Collateral  Attack.— 
In  Oehlert  v.  Oehlert,  (Mass.)  124  N.  E.  249,  reported  and  an- 
notated in  6  A.  L.  B.  406,  it  was  held  that  the  libellee  in  a 
suit  for  divorce  could  not  attack  collaterally  the  decree  by  which 
the  libellant  was  admitted  to  citizenship  in  the  United  States. 
The  opinion  of  the  court  was  as  follows:  "The  trial  judge 
granted  a  decree  nisi  to  the  libellant,  and  reported  the  case  to 
this  court  It  appears  that  Oehlert,  who  was  bom  in  Germany, 
deelared  his  intention  of  becoming  a  citizen  of  the  United  States 
on  February  11,  1913,  and  filed  his  petition  on  March  20,  1917, 
but  was  not  admitted  to  citizenship  until  November  14,  1917, 
cat  more  than  seven  months  after  the  declaration  of  Congress 


that  a  state  of  war  existed  between  the  Imperial  German  Gbv- 
emment  and  the  United  States  (April  6,  1917).  See  U.  S. 
Rev.  Stat.  4  2171,  Comp.  Stat.  « 4362,  6  Fed.  Stat.  Ann.  (2d 
ed.)  p.  947.  The  single  question  presented  by  the  report  is 
whether  the  decree  is  invalid  by  reason  of  the  fact  that  the 
libellant  was  naturalized  during  the  continuance  of  the  war.  It 
is  not  necessary  for  us  to  consider  whether  the  words,  the  time 
of  his  application,'  in  said  $  2171  (at  which  time  an  alien  whose 
country  is  at  war  with  the  United  States  is  excluded  from  citizen- 
ship), mean  the  time  of  filing  the  petition,  or  the  time  of  the 
hearing  in  court.  That  question  was  not  raised  in  the  naturaliza- 
tion proceedings.  See  United  States  v.  Meyer,  154  C.  C.  A.  185, 
241  Fed.  305,  Ann.  Cas.  1918  C  704;  De  Duus  (D.  C.)  245 
Fed.  813.  It  is  not  open  to  the  libellee  in  the  present  suit. 
When  this  libel  was  filed  In  the  superior  court,  November  22, 
1917,  the  libellant  had  been  admitted  to  citizenship.  The  order 
of  the  court  so  admitting  him  was  a  judgment  of  the  same 
dignity  as  any  other  judgment  of  a  court  having  jurisdiction. 
It  is  conclusive  as  to  all  matters  necessarily  before  the  court  and 
involved  in  the  issue,  and  is  not  open  to  collateral  attack. 
Spratt  V.  Spratt,  4  Pet.  393,  7  L.  ed.  897;  Scott  v.  Strobach, 
49  Ala.  477,  490,  2  C.  J.  1124,  and  cases  cited.  It  can  be  im- 
peached or  annulled  only  by  a  direct  proceeding  brought  for  that 
purpose,  which  now  may  be  an  independent  suit  under  i  15,  Act 
June  29, 1906,  chap.  3592,  34  Stat,  at  L.  601,  Comp.  Stat.  4  4374, 
6  Fed.  Stat.  Ann.  (2d  ed.)  p.  987;  Johannessen  v.  United  States, 
225  U.  S.  227,  56  L.  ed..l066,  32  Sup.  Ct.  Rep.  613." 

Validity  of  Agreement  by  Attorney  to  Save  Client 
Harmless  from  Expenses  of  Litigation. — ^A  contract  between 
attorney  and  client,  which  provides  that  the  attorney  shall  save 
the  client  harmless  from  all  expenses  that  may  be  incurred  in 
proposed  litigation,  out  of  which  the  attorney  is  entitled  to  a 
contingent  fee  of  the  amount  received,  if  successful,  is  cham- 
pertous  in  its  nature  and  void  as  against  public  poli(^.  It  was 
so  held  in  Stark  County  v.  Mischel,  (N.  D.)  173  N.  W.  817, 
reported  and  annotated  in  6  A.  L.  R.  174,  wherein  the  court 
said:  "Under  the  doctrine  of  champerty,  long  has  been  recog- 
nized the  impropriety  of  an  attorney's  speculating  in  lawsuits, 
and  becoming  a  gambler  in  litigation,  at  his  own  cost.  The 
provision  in  such  resolution  and  contract  which  required  the  de- 
fendant Murtha  to  save  harmless  the  county  of  Stark  against 
all  costs,  and  which  thereby' imposed  the  buirden  of  carrying  on 
the  litigation  and  paying  the  costs  and  expenses  thereof  at  his 
own  peril,  was  champertous  in  its  nature  for  reasons  of  public 
policy  long  and  well  established;  it  served  to  vitiate  and  render 
void  such  contract  11  C.  J.  241;  5  R.  C.  L.  276.  See  Woods 
V.  Walsh,  7  N.  D.  376,  75  N.  W.  767.  See  Rohan  v,  Johnson, 
33  N.  D.  179,  L.  R.  A.  1916E  64,  156  N.  W.  936,  Ann.  Cas. 
1918A  794.  See  No.  10  Canon  of  Ethics,  Am.  Bar  Asso." 
Christianson,  Ch.  J.,  however,  dissenting  in  part,  said :  "I  concur 
in  the  conclusion  reached  by  the  majority  members  in  this  case, 
but  am  not  prepared  to  concur  in  all  that  is  said  in  the  majority 
opinion.  That  opinion  holds,  in  effect,  that  a  contract  between 
an  attorney  and  client  whereby  the  former  agrees,  in  considera- 
tion of  having  a  part  of  the  money  or  thing  recovered,  to  pay  the 
Goets  and  expense  of  the  litigation,  is  champertous  and  void. 
This  is  directly  contrary  to  the  ruling  of  this  court  in  Woods  i;. 
Walsh,  7  N.  D.  376,  75  N.  W.  767.  That  decision  was  rendered 
in  1898.  The  court  therein  pointed  out  that  the  legislature 
has  defined  champerty,  and  in  so  doing  had  singled  out  certain 
agreements  which  were  champertous  at  common  law  and  de- 
clared them  to  be  misdemeanors;  but  that  the  legislature  had 
not  declared  a  contingent  fee  contract  between  attorney  and 
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elient  to  be  champertous,  even  though  the  attorney  agreed  to 
pay  the  coets  and  expenses  of  the  litigation.  No  subsequent 
legislature  has  seen  fit  to  declare  such  contracts  to  be  void. 
The  law  upon  the  subject  remains  as  it  was.  See  Comp.  Laws 
1913,  H  9412-9418.  The  declaration  of  the  public  policy  of  the 
state  is  primarily  a  matter  for  the  lawmaking  body.  It  is  for 
the  legislature  to  determine  what  is  best  for  the  public  good 
and  to  provide  for  it  by  legislative  enactments.  The  province 
of  the  courts  is  to  expound  the  law  as  it  is,  and  to  enforce  the 
public  policy  as  therein  expressed.    6  R.  C.  L.  109." 

Cutting  Street  Corner  in  Automobile  as  Negligence. — In 
Stubbs  V.  Molberget,  (Wash.)  182  Pac.  936,  reported  and  an- 
notated in  6  A.  L.  R.  318,  it  was  held  that  one  turning  a  street 
comer  with  an  automobile  is  negligent  in  failing  to  keep  to  the 
right  of  the  center  as  required  by  a  city  ordinance.  Said  the 
court :  "There  is  not  much  room  to  question  the  appellants' 
negligence.  At  the  time  of  the  collision  their  automobile  was 
at  a  place  in  the  street  where  it  had  no  right  to  be.  On  enter- 
ing Ewing  Street  the  driver  turned  to  the  left  of  the  center  of 
the  street — cut  the  comer,  as  the  common  phrase  expresses  it — 
while  the  law  of  the  road  and  the  city  ordinances  as  well  re- 
quired him  to  drive  to  the  right  of  the  center  of  the  street  and 
to  keep  on  the  right-hand  side  of  the  street.  Nor  was  there  any 
reason  shown  for  violating  the  rule.  There  was  no  fixed  ob- 
struction in  the  street  which  prevented^  travel  in  the  ordinary 
way.  There  was,  it  is  true,  a  congestion  of  automobile  traffic 
on  the  streets  at  the  time,  and  a  considerable  number  of  people 
had  congregated  at  the  street  intersection  for  the  purpose  of 
taking  the  street  cars  running  to  a  public  park,  but  this,  instead 
of  furnishing  a  reason  for  violating  the  ordinance,  rather  made 
it  an  imperative  duty  to  obey  it.  It  is  for  such  occasions  that 
rules  and  regulations  are  framed.  Whether  the  respondent  was 
guilty  of  such  contributory  negligence  as  will  prevent  a  recovery 
is  a  more  serious  question.  There  is  a  decided  conflict  in  the 
evidence  on  it.  According  to  the  appellant  driver,  the  respondent 
was  greatly  exceeding  the  speed  limit  at  this  point.  His  evidence, 
and  that  of  certain  of  his  witnesses  also,  is  to  the  effect  that  he 
violated,  a  provision  of  the  ordinance  by  passing  other  auto- 
mobiles headed  in  the  same  direction,  which  had  slowed  up  and 
were  waiting  to  cross  the  intersecting  street.  But  the  respondent 
testifies,  and  in  this  he  is  corroborated  by  disinterested  witnesses, 
that  he  passed  the^  automobiles  mentioned  prior  to  the  time  they 
reached  the  street  intersection,  at  a  place  where  he  had  a  right 
to  pass  them,  and  when  he  could  do  so  without  violating  the 
rules  of  the  road  or  the  city  ordinances,  since  they  were  not 
traveling  at  a  rate  of  speed  less  than  the  rate  permitted  by  the 
ordinances.  He  further  testifies  that  he  slowed  down  on  ap- 
proaching the  street  to  a  speed  much  below  the  permitted  speed 
limit  because  of  the  people  who  had  congregated  there,  and  was 
traveling  no  faster  than  8  miles  per  hour  while  crossing  the 
street.  There  is  also  in  his  favor  the  very  persuasive  fact 
before  mentioned;  he  had  entered  the  street  and  crossed  its 
center  before  the  collision  occurred.  Obviously  it  could  not 
have  occurred  had  the  appellants  pursued  the  course  they  were 
obligated  by  the  ordinance  and  the  rules  of  the  road  to  pursue." 

Relief  in  Equity  from  Deed  on  Ground  of  Intoxication. — 
In  Harlow  v.  Kingston,  (Wis.)  173  N.  W.  308,  reported  and 
annotated  in  6  A.  L.  R.  327,  it  was  held  that  equity  would 
rescind  a  sale  of  real  estate  for  an  inadequate  consideration  by 
one  who  by  reason  of  a  prolonged  debauch  had  such  a  consuming 
desire  for  liquor  that  his  mind  was  dominated  thereby  and  did 
not  act  normally,  so  that  he  had  no  appreciation  of  what  he  was 
doing,  although  he  was  sober  when  he  executed  the  deed.     The  | 


court  said:  "Relief  in  actions  of  this  nature  is  based  on  the 
ground  that  'both  minds  must  meet  in  such  a  transaction;  and 
if  one  is  so  weak,  unsound,  and  diseased  that  the  party  is  in- 
capable of  understanding  the  nature  and  quality  of  the  act  to 
be  performed,  or  its  consequences,  he  is  incompetent  to  assent 
to  the  terms  and  conditions  of  the  instrument,  whether  that 
state  of 'his  mind  was  produced  by  mental  or  physical  disease, 
and  whether  it  resulted  from  ordinary  sickness,  or  from  accident, 
or  from  debauchery,  or  from  habitual  and  protracted  intem- 
perance." Johnson  v.  fiamon,  94  U.  S.  371,  24  L.  ed.  271.  This 
principle  was  relied  upon  in  Burnham  v.  Bumham,  119  Wis. 
509,  110  Am.  St.  Rep.  895,  97  N.  W.  176.  If  the  effect  of  the 
intoxication  deprives  the  party  of  memory  or  judgment,  or  makes 
him  incapable  of  comprehending  or  appreciatitig  the  nature  and 
effect  of  the  act,  then  equity,  upon  application  of  such  party, 
grants  relief.  Fagan  v.  Wiley,  49  Or.  480,  90  Pac.  910;  Drefahl 
V,  Security  Sav.  Bank,  132  Iowa,  563,  107  N.  W.  179;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Meyers,  78  Neb.  685,  9  L.  R.  A.  (N.  S.) 
970,  111  N.  W.  602,  Swan  v,  Talbot,  152  Cal.  142,  17  L.  R.  A. 
(N.  S.)  1066,  94  Pac.  238;  Moetzel  v,  Koch,  122  Iowa,  196, 
97  N.  W.  1079.  When  an  unconscionable  bargain  has  resulted 
from  conditions  due  to  intoxication  and  debauchery,  equity  con- 
siders the  transaction  an  imposition  on  the  incompetent  party 
and  awards  relief.    14  Cye;  1105.    The  findings  of  the  trial  court  i 

present  a  state  of  facts  showing  plaintiff  was,  at  the  time  of  ** 
this  transaction,  an  incompetent  as  the  result  of  gross  intoxica- 
tion and  debauchery,  and  that  the  consideration  defendant  paid 
plaintiff  for  the  property  conveyed  was  grossly  inadequate. 
Such  a  state  of  facts  presents  a  case  for  the  relief  granted  by 
the  circuit  court,  if  the  evidence  sustains  the  findings.  The  de- 
fendant contends  that  the  evidence  fails  to  show  that  plaintiff 
was  intoxicated  at  the  time  he  deeded  his  property  to  defendant 
on  July  31,  1916.  The  trial  court  is  explicit  in  its  finding  that 
at  the  time  the  transfer  was  executed  plaintiff  was  not  appre- 
ciably intoxicated,  but  that  by  reason  of  his  gross  intoxication 
for  a  long  period  immediately  before  this  day  a  consuming 
thirst  for  liquor  so  dominated  his  mind  as  to  render  it  abnormal, 
and  that  he  was  unabl^  to  appreciate  what  he  was  doing.  This 
in  nature  and  effect  shows  that  plaintiff's  intoxication  produced 
such  abnormal  condition  of  mind  as  to  render  him  incapable 
of  comprehending  and  appreciating  the  effect  of  his  act.  We 
have  examined  the  evidence  and  find  that  it  sustains  the  trial 
court's  findings  on  this  issue." 

Provision  in  Bank  Pass  Book  as  Binding  Depositor. — 
The  mere  printing  in  a  bank  pass  book  of  a  provision,  amon^ 
many  others,  releasing  the  bank  from  liability  in  case  complaint 
is  not  made  of  forged  indorsements  within  ten  days  after  return 
of  vouchers,  does  not  bind  the  depositor  unless  he  is  required 
to  sign  it  or  his  attention  is  particularly  called  to  it.  It  was 
so  held  in  Los  Angeles  Investment  Co.  v.  Home  Savings  Bank, 
(Cal.)  182  Pac.  293,  wherein  the  court,  after  quoting  the  printed 
statement  in  the  front  of  the  pass  book,  said:  ''This  statement 
is  not  signed  by  the  plaintiff,  nor  is  there  any  showing  that  it 
was  caUed  to  the  plantiflTs  attention  or  wittingly  agreed  to  by  it. 
It  is  just  the  character  of  thing  that  the  average  man  would 
not  trouble  to  read,  or,  reading,  would  fail  to  appreciate  the 
significance  of  the  inclusion  in  it  of  'indorsements,'  and  the 
fact  that  it  very  materially  changed  the  usual  obligation  of  a 
bank  to  its  depositors.  There  is  no  reason,  so  far  as  we  know, 
why  a  depositor  may  not  make  such  an  agreement  if  he  de- 
liberately chooses  to  do  so,  unreasonable  as  it  is.  But  it  is 
evident  that  the  statement  comes  in  the  category  of  'traps  for 
the   unwary,'   and  before   such  statement   can   be   given  effect 
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as  a  contract  binding  upon  the  depositor  and  changing  in  a 
substantial  particular  the  relation  which  presumably  he  thought 
he  was  entering  into,  it  must  appear  affirmatively  that  he  con- 
sented and  agreed  to  it  either  by  being  required  to  sign  it  or  by 
having  his  attention  particularly  called  to  it.  It  is  not  suffi- 
cient merely  that  it  appear  in  the  front  of  the  pass  book.  The 
^e  is  not  one  in  which  the  party  must  know  that  he  is  ac- 
cepting a  contract,  as  where  he  is  accepting  an  insurance  policy, 
and  should  therefore  realize  the  necessity  of  acquainting  him- 
self with  its  terms.  For  this  reason  it  does  not  come  within 
the  principle  of  such  cases  as  Madsen  v.  Maryland  Casualty 
Co.,  168  Cal.  204,  142  Pac.  51.  It  is  more  nearly  analogous  to 
the  case  of  special  conditions  or  limitations  printed  on  the  back 
of  a  railroad  ticket.  It  is  also  to  be  noted  that  probably  the 
pass  book  never  came  to  the  attention  of  any  r.esponsible  officer 
of  the  plaintiff  authorized  to  make  contracts,  ^he  actual 
handling  of  the  pass  book  and  the  making  of  deposits  are 
ordinarily,  in  the  case  of  large  concerns,  intrusted  to  some 
subordinate.  The  case  comes  within  the  principles  discussed 
on  pages  260  to  263  of  9  Cyc,  and  is  not  distinguishable  from 
Neuman  v,  National  Shoe  &  Leather  Exch.  26  Misc.  388,  56 
N".  Y.  Supp.  193,  and  Ackenhausen  i?.  People's  Sav.  Bank,  110 
Mich.  175,  33  L.  R.  A.  408,  64  Am.  St.  Rep.  338,  68  N.  W. 
118.  In  order  for  the  bank  to  avail  itself  of  the  statement  as 
a  contract  made  by  the  plaintiff,  it  was  necessary  for  the  bank 
to  prove  that  the  statement  had  been  called  to  the  attention 
of  some  responsible  officer  of  the  company.  Without  this  it 
cannot  be  fairly  said  that  it  was  accepted  or  consented  to  by 
the  company,  and  nothing  of  this  sort  appears." 

Negligence  op  Bailee  as  Imputable  to  Owner  op  Automo- 
BiLE.--In  Lloyd  v.  Northern  Pacific  R.  Co.,  (Wash.)  181  Pac. 
29,  reported  and  annotated  in  6  A.  L.  R.  307,  it  was  held  that  the 
negligence  of  a  bailee  using  another's  automobile  for  his  own 
pleasure  is  not  imputable  to  the  owner,  so  as  to  prevent  the 
tatter's  holding  another  liable  for  negligently  injuring  the  car. 
The  court  said:  "The  first  contention  made  in  appellant's  behalf 
is,  in  substance,  that  the  evidence  conclusively  shows  that  CoUey 
was,  at  the  time  of  the  injury  of  the  automobile,  acting  in  the 
course  of  his  employment  for  respondent,  so  that  his  con- 
tributory negligence  thereby  became  the  contributory  negligence 
of  respondent,  preventing  his  recovery,  and  that  the  trial  court 
should  have  so  decided  as  a  matter  of  law.  It  seems  to  us 
that  under  the  circumstances  here  shown,  the  question  whether 
or  not  the  driving  of  the  automobile  at  the  time  it  was  injured 
was  being  done  by  Colley  as  the  agent  and  employee  of  re- 
spondent, or  was  being  done  by  him  for  his  own  private  purpose 
and  pleasure,  was  a  question  for  the  jury  to  decide.  Aside  from 
the  fact  that  Colley  procured  from  the  railway  company^s  agent 
the  package  for  respondent,  and  had  it  in  the  automobile  when 
it  was  injured,  there  seems  to  be  but  little  room  for  arguing 
that  he  was*  at  that  time  doing  an3rthing  other  than  for  himself. 
And  we  think  the  mere  fact  that  he  had  procured  the  package 
just  before  the  automobile  was  injured,  and  then  had  it  with  him 
in  the  automobile,  did  not  so  plainly  render  his  driving  the 
antomobUe  at  the  time  it  was  injured  the  performance  of  his 
duties  as  respondent's  employee  that  it  could  be  so  decided  as 
a  matter  of  law.  The  jury,  we  think,  might,  under  all  the 
circumstances,  have  well  concluded  that  CoUey's  procuring  of 
the  package  was  a  mere  matter  of  accommodation,  as  if  such  act 
had  been  performed  by  a  neighbor.  Our  conclusion  upon  this 
branch  of  the  case  finds  support  in  our  decisions  in  Hammons 
V,  Setzer,  72  Wash.  550,  130  Pac.  1141;  George  v.  Carstens 
Packing   Co.,   91   Wash.   637,   158   Pac.   529,   and   Warren   v. 


Norguard,  103  Wash.  284,  174  Pac.  7.  It  is  further  contended 
in  appellant's  behalf  that  the  contributory  negligence  of  Colley, 
as  found  by  the  jury,  was  in  any  event  imputable  to  respondent, 
preventing  his  recovery,  and  that  the  trial  court  should  have 
so  decided  as  a  matter  of  law.  This  contention  is  rested  upon 
the  theory  that  because  of  the  relationship  between  Colley  and 
respondent  with  reference  to  dhe  automobile,  though  it  only  be 
that  of  bailor  and  baOee,  respondent  cannot  recover  for  the 
injury  to  the  automobile,  because  Colley's  contributory  negli- 
gence would  prevent  his  recovery  for  injury  to  the  automobUe. 
There  was  a  time  when  the  decisions  of  the  courts  seemed  to 
support  this  view  of  the  law;  but  in  recent  years  the  weight 
of  authority  is  we  think  decidedly  to  the  contrary.  In  view 
of  the  special  finding  of  the  jur>'  that  Colley  was,  at  the  time 
the  injury  to  the  automobile  occurred,  driving  it  for  his  own 
pleasure,  and  not  in  the  course  of  his  employment  as  respondent's 
employee,  which  finding  we  think  the  evidence  fully  supports,  it 
seems  plain  that  the  relation  then  existing  between  him  and 
respondent  with  reference  to  the  automobile  was  merely  that  of 
bailor  and  bailee.  Van  Zile,  Bailments,  2d  ed.  ii  3  and  4;  6 
C.  J.  1101;  3  R.  C.  L.  72.  Whether  the  automobile  was  in  legal 
effect  hired  to  Colley  or  gratuitously  loaned  to  him  we  think  is 
of  no  moment  here,  since  Colley  would  be  no  more  the  agent 
of  respondent  in  one  case  than  in  the  other." 

Right  op  Fishing  in  Private  Lake. — It  seems  that  each  of 
several  riparian  owners  on  an  inland  lake  whose  titles  include 
the  land  covered  by  water  may,  together  with  their  lessees  and 
licensees,  use  the  entire  surface  of  the  lake  for  boating  and  fish- 
ing so  far  as  they  do  not  interfere  with  the  reasonable  use  of 
the  water  by  other  riparian  owners,  and  they  are  not  limited  to 
the  portion  within  their  respective  side  lines.  It  was  so  held 
in  Beach  v,  Hayner,  207  Mich.  93,  wherein  the  court  said :  "We 
do  not  understand  that  it  is  the  claim  of  counsel  for  the  plaintiff 
[a  riparian  owner]  that  they  have  any  property  rights  in  the 
6sh  in  the  lake,  which  are  ferae  naturae,  and  so  far  as  any  right 
of  property  in  them  can  exist,  it  is  in  the  public  or  common  to 
all  until  they  are  taken  and  reduced  to  actual  possession,  but  it  is 
his  contention  that  licensees  of  riparian  owners  have  no  right  to 
enter  upon  the  waters  covering  the  lands  of  the  plaintiff  for 
the  purpose  of  fishing  or  boating.  ...  In  this  state,  in  the  case 
of  Sterling  v.  Jackson,  69  Mich.  488,  13  Am.  St.  Rep.  405,  37 
N.  W.  845,  it  was  held  that  a  man  had  the  exclusive  right  of 
fowling  upon  his  own  land,  whether  it  is  upland  or  land  covered 
by  water,  but  a  distinction  seems  to  be  made  in  the  majority 
opinion  of  the  court  between  fowling  and  fishing.  In  the  dis- 
senting opinion  of  Mr.  Justice  CampbeU  the  following  was  said: 
'It  is  the  law  of  this  state  that  the  riparian  owner  on  any  kind 
of  water  has  presumptively  the  right  to  such  uses  in  the  shores 
and  bed  of  the  stream  as  are  compatible  with  the  public  rights, 
if  any  exist,  or  with  private  rights,  connected  with  the  same 
waters.  In  rivers  the  theoretical  line  of  ownership  is  in  the 
middle  thread  or  line  of  the  stream,  unless  changed  by  islands  or 
some  other  cause  of  deflection.  If  the  stream  is  crooked,  the 
curves  must  be  adjusted  so  as  to  save  all  the  rights  of  the  differ- 
ent owners.  But  lakes  have  no  thread,  and,  while  there  is  usually 
no  difficulty  in  fixing  equitable  bounds  near  the  shore,  it  cannot 
be  done,  by  any  mathematical  process,  over  any  considerable  ex- 
tent of  the  lake;  and  if — ^which  does  not  often  happen — ^there  is 
any  occasion  for  making  partition  of  the  surface,  it  can  only 
be  reached  by  some  measure  of  proportion  requiring  judicial  or 
similar  ascertainment,  and  not  by  running  lines  from  the  shore. 
Small  and  entirely  private  lakes  are  sometimes  divided  up  for 
such  purposes  as  require  separate  use;  but  for  uses  like  boating, 
and  similar  surface  privileges,  the  enjoyment  is  almost  uni- 
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versally  held  to  be  in  ccmunon.  This  was  held  by  the  House  of 
Lords  in  Meozies  v.  Maedonald,  36  Eng.  L.  &  Eq.  Brp.  20.  It 
was  there  held  that  for  aU  purposes  of  boating  and  flahing,  the 
whole  lake  was  open  to  every  riparian  owner;  while  for  such 
fishing  as  required  the  use  of  the  shore,  eaeh  was  confined  to 
his  own  land  for  drawing  seines  ashore,  and  the  like  uses.' 
This  reasoning  seems  to  be  appealing.  To  hold  with  the  plaintiff 
and  appellant  in  this  case  would  cause  the  establishment  of  a 
rule  very  difftcult  in  its  application.  All  riparian  owners  and 
their  licensees  would  have  a  clear  right  to  enter  upon  certain 
portions  of  the  surface  of  the  lake,  and  it  oertainly  would  be  very 
difficult  to  establish  definite  lines  of  denuircation  along  the  prop- 
erty lines  of  the  various  owners.  As  the  question  of  fowling 
upon  the  waters  is  not  presented  by  the  bill  and  is  not  an 
issue  here,  it  will  be  unnecessary  to  determine  that  question,  but 
we  are  of  the  opinion  that  the  judge  was  right  in  holding  that, 
where  there  are  several  riparian  owners  to  an  inland  lake,  such 
proprietors  and  their  lessees  and  licensees  may  use  the  surface 
of  the  whole  lake  for  boating  and  fishing,  so  far  as  they  do  not 
interfere  with  the  reasonable  use  of  the  waters  by  the  other 
riparian  owners." 


Indiana  Judge  Disa — ^H.  Clarence  Austill,  judge  of  the 
Madison  County  superior  court  for  six  years,  is  dead. 

This  Tennessee  Bab  Association  met  at  Nashville  in  July 
for  its  annual  convention.  George  B.  Rose  of  Little  Rock, 
Arkansas,  was  one  of  the  principal  speakers. 

The  Hontana  Bar  Association  held  its  annual  convention 
at  Helena,  Aug.  27  and  28.  President  Rudolph  von  Tobel  of 
Lewistown  was  in  charge  of  the  meetings. 

Prominent  Kansas  Lawyer  Dead. — The  death  of  Charles  S. 
Gleed,  a  prominent  Topeka  lawyer,  is  reported.  He  was  a 
director  of  the  Atchison,  Topeka  and  Santa  Fe  railroad. 

Death  of  Well-known  Mississippi  Lawyer. — Dan  Scott,  one 
of  the  most  widely  known  corporation  lawyers  in  Mississippi 
and  a  resident  of  Clarksdale,  died  at  Battle  Creek,  Michigan, 
in  July. 

Montana  Association  of  County  Attorneys. — The  annual 
convention  of  the  association  was  held  at  Billings  on  Aug.  6 
and  7;  E.  E.  Collins  of  Yellowstone  County,  the  president, 
presided  at  the  sessions. 

Death  of  Federal  Judge  of  Tennessee. — ^Judge  John  E. 
McCall,  United  States  District  Judge  for  western  Tennessee,  died 
Aug.  8.    He  had  been  on  the  bench  since  1905. 

Arkansas  Judicial  Appointment. — H,  L.  Shirrell  of  Scott 
county  has  been  appointed  county  and  probate  judge  of  that 
county  succeeding  Judge  Payne  who  recently  resigned. 

Judge  for  Virgin  Islands  Named. — ^Lucius  J.  M.  Mahnin 
of  Chicago  has  been  appointed  the  first  judge  of  the  new  United 
States  District  Court  in  the  Virgin  Islands,  formerly  the  Danish 
West  Indies.  ^ 

Demise  of  Colorado  Judge.— Former  County  Judge  John  W. 
Landrum,  a  pioneer  of  Logan  county,  Colorado,  is  dead  at  the 
age  of  70.    He  was  bom  in  Kentucky. 


University  of  West  Virginia  Law  School.— -M.  T.  Van 
Hecke  of  Springfield,  Illinois,  has  been  appointed  assistant  pro- 
fessor of  law  in  the  College  of  Law  of  the  University  of  West 
Virginia  at  Morgantown. 

Kansas  Law  Examiners. — State  Senator  A.  M.  Keene  of 
Fort  Scott  and  James  E.  Troutman  of  Topeka  have  been  re- 
appointed to  serve  as  members  of  the  Kansas  board  of  htw 
examiners.     The  term  is  four  years. 

The  Wisconsin  Bar  AssociATioir  will  hold  its  annual  eon- 
vention  in  Milwaukee  September  28-30.  The  speakers  will  in- 
clude ex-Senator  Albert  J.  Beveridge  of  Indiana  and  Paul  S. 
Reinsch,  former  minister  tor  China. 

The  Bar  of  Massachusetts  Has  Suffered  the  Loss  bt 
Death  of  Judgfe  William  F.  Dana  of  Newton,  formerly  of  the 
Superior  Court  and  at  one  time  president  of  the  state  senate. 

Iowa  Jurist  Dead. — Judge  Frank  R.  (Jaynor  of  the  Iowa 
Supreme  Court  is  dead.  He  was  a  resident  of  Des  Moines  and 
a  native  of  Canada.    He  went  on  the  bench  in  1913. 

University  of  Pittsburgh  Law  School. — ^Dr.  Nathan  Isaacs 
has  been  made  a  member  of  the  faculty  of  the  University  ef 
Pittsburgh  Law  School.  He  comes  from  Harvard  and  was 
assistant  dean  of  the  Cincinnati  Law  School  in  1916. 

Vacancy  in  Indiana  Supreme  Court  Filled. — Judge  Lewis 
B.  Ewbanks  of  the  Marion  County  Circuit  Court  has  been  ^- 
pointed  justice  of  the  Supreme  Court  to  succeed  the  late  Justice 
Harvey. 

University  of  Nebraska  Law  School. — ^Warren  A.  Seavey, 
director  of  the  school  of  law  of  the  American  Expeditionaiy 
forces  university  at  Beaume,  France,  has  been  named  dean  of 
the  law  college  of  the  University  of  Nebraska. 

Ohio  Bar  Association. — ^Daniel  *W.  Iddings  of  Dayton  was 
elected  president  of  the  Ohio  Bar  Association  at  its  annual  meet- 
ing in  July,  held  at  Cedar  Point.  John  W.  Henney  of  Columbus 
was  elected  secretary. 

Texas  Bar  Association. — The  association  met  at  El  Paso  for 
its  annual  convention.  The  principal  address  was  by  Thomas 
B.  Greenwood,  associate  justice  of  the  Supreme  Court  of  Texas, 
on  ''Aid  to  the  Supreme  Court  from  the  Lawyers." 

Colorado  Bar  Association. — At  the  annual  meeting  of  the 
Colorado  Bar  Association  held  at  Colorado  Springs,  August  20 
and  21,  the  chief  speakers  were  Governor  Henry  J.  Allen  of 
Kansas  and  Senator  Charles  S.  Thomas  of  Colorado.  The 
former's  address  was  "The  Kansas  Industrial  Court." 

Michigan  Association  op  Probate  Judges. — ^Fred  Breen  of 
Cadillac  was  elected  president  of  the  Michigan  Association  of 
Probate  Judges  at  its  annual  meeting  held  at  Saginaw  in  July. 
The  association  is  to  meet  at  Cadillac  in  1921. 

Indiana  Bar  Association. — This  association  at  its  24th  an- 
nual convention  at  Indianapolis  was  addressed  by  Judge  Evans 
of  the  United  States  Circuit  Court  of  Appeals  whose  subject 
was  "The  Naturalizing  and  Nationalizing  of  the  Alien." 

Association  op  District  Judges  of  Iowa. — The  association  of 
district  judges  of  Iowa  numbering  about  sixty  has  elected  as 
its  president  Judge  Kintzinger  of  Des  Moines.  The  association 
is  a  branch  of  the  state  bar  association. 

Resignation  op  Chicago  Judge. — Judge  William  Fenimofe 
Cooper  of  the  Superior  Court  of  Cook  County,  I]linoi%  le- 
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signed,  the  resignation  to  take  effect  in  December.     He  was 
elected  to  the  Superior  Court  bench  in  1910. 

Death  op  United  States  District  Judge  op  West  Virginia. 
— The  death  of  United  States  District  Judge  Alston  G.  Dayton 
of  Philippiy  West  Virginia,  occurred  at  Battle  Creek,  Michigan, 
recently.  He  was  made  a  judge  in  1904  by  President  Roosevelt, 
being  at  that  time  a  representative  in  Congress. 

Iowa  Judicial  Changes. — District  Judge  John  W.  Anderson 
in  Onawa  has  resigned  and  Charles  C.  Hamilton  of  the  Wood- 
bury eounty  bar  has  been  appointed  to  fill  the  vacancy  till  the 
November  electicm.  Judge  Anderson  is  to  practice  law  in 
Sioux  City.  Another  appointment  to  the  district  court  is  that 
of  George  W.  Wood. 

Canadian  Bar  Association. — The  fifth  annual  meeting  of  the 
Canadian  Bar  Association  was  held  at  the  Chateau  Laurier, 
Ottawa,  September  1-3.  Addresses  were  made  by  Viscount  C«vy, 
a  member  of  the  Privy  Council;  Sir  Auckland  Geddes,  British 
Ambassador  to  Washington,  and  Hon.  William  H.  Taft. 

Kentucky  Bab  Assocution. — The  nineteenth  annual  conven- 
tion of  the  Kentucky  Bar  Association  was  held  at  Henderson, 
Kentucky,  in  July.  President  Lewis  Apperson  of  Mt.  Sterling 
delivered  the  president's  address,  and  one  of  the  important 
speakers  was  Senator  Seldin  P.  Spencer  of  Missouri. 

Alabama  Bar  Association. — ^J.  KeUy  Dixon  of  Talladega, 
president  of  the  Alabama  B^  Association,  has  announced  the 
committees  of  the  association  for  the  ensuing  year.  J.  T. 
Stakely  of  Birmingham  was  made  chairman  of  a  special  com- 
mittee to  suggest  changes  in  the  selection  of  judges. 

Yale  Law  School  Has  New  Propessor. — ^Herschel  W.  Arant, 
secretary  of  the  faculty  of  the  Lamar  School  of  Law,  Emory 
University,  Atlanta,  Georgia,  has  been  appointed  professor  of 
commercial  law  and  partnership  at  Yale  University  Law  School. 
He  takes  the  place  of  Professor  J.  W.  Edgerton,  recently 
deceased. 

New  Judges  in  PENNSYLVANiA.-~Govemor  Sproule  of  Penn- 
sylvania has  appointed  county  solicitor  Frank  B.  Wickersham 
of  Steelton  and  Harrisburg  a  law  judge  of  the  Dauphin  County 
court  to  fill  a  vacancy  caused  by  the  death  of  Judge  S.  J. 
McCarrell.  Governor  Sproule  has  also  appointed  Edward  S. 
lindsey  of  Warren  presiding  judge  of  the  37th  judicial  district 
comprising  Warren  and  Forest  counties. 

Minnesota  Bar  Association. — ^Ambrose  Tigue  of  St.  Paul 
was  elected  president  of  the  Minnesota  State  Bar  Association 
at  its  recent  meeting.  Other  officers  elected  were:  W.  D. 
Bailey  of  Duluth,  vice-president;  Chester  L.  Caldwell  of  St. 
Paul,  secretary,  and  Roy  Curry  of  St.  Paul,  treasurer. 

The  West  Virginia  Bar  Association  has  elected  as  its 
president  for  the  coming  year  John  Coniff  of  Wheeling.  The 
election  was  made  at  its  thirty-sixth  annual  convention  held 
July  28  and  29  at  Wheeling.  Judge  Charles  A.  Wood  of  the 
Fourth  United  States  Circuit  Court  delivered  an  address. 
Charleston  will  have  the  next  convention. 

Wisconsin  Deaths. — Cl^ef  Justice  John  B.  Winslow  of  the 
Wisconsin  Supreme  Court  died  in  July  after  a  long  illness. 
He  was  on  the  bench  thitty-seven  years  and  for  twenty-nine  of 
those  years  he  was  a  member  of  the  Supreme  Court.  He  was 
bom  at  Nunda,  N.  Y.  Thomas  L.  Eennan  of  Milwaukee,  the 
oldest  practicing  lawyer  in  the  state,  is  dead.  He  was  bom  in 
Moxristown,  N.  Y. 


Washington  Stats  Bar  Assocution.— At  the  annual  con- 
vention of  the  Washington  State  Bar  Association  held  at 
Aberdeen  in  July  Otto  B.  Rupp  of  Seattle  was  elected  presi- 
dent and  W.  J.  "^Millard  of  Olympia  secretary-treasurer.  The 
direct  primary  was  declared  a  failure  in  a  speech  made  by 
J.  0.  Hawley.  One  of  the  principal  addresses  was  delivered 
by  M.  A.  McDonald,  K.C.  of  Vancouver,  B.  C.  He  dealt  with 
relations  between  Great  Britain,  Canada  and  the  United  States. 

South  Dakota  Bar  Association. — At  the  annual  meeting  of 
the  South  Dakota  State  Bar  Association  held  at  Sioux  Falls 
in  the  early  part  of  August,  Ulanda  L.  Jones  of  Parker  was 
elected  president.  The  retiring  president  was  W.  F.  Bruell  of 
Redfield.  The  annual  address  was  delivered  by  Judge  Os'car 
Hallam  of  the  Minnesota  Supreme  Court.  Judge  James  D. 
Elliott  of  the  United  States  district  court  also  delivered  an 
address. 


Lord  Cozens-Hardy^  formerly  Master  of  the  Rolls,  died  on 
June  18,  aged  81,  at  Letheringsett  Hall,  Holt,  Norfolk.  He 
was  the  second  son  of  Mr.  W.  H.  CozenSrHardy,  solicitor,  of 
Norwich,  and  was  educated  at  Amersham  and  University  College, 
London.  In  1863  he  obtained  a  first-class  in  Law  and  took 
the  LL.B.  of  London.  He  was  called  by  Lincoln's '  Inn  in 
1862,  and  he  became  one  of  the  leading  juniors  on  the  Chancery 
side.  He  took  silk  in  1882,  and  attached  himself  to  the  court  of 
Sir  Edward  Fry,  and  afterwards,  in  1883,  to  the  court  of  Mr. 
Justice  Pearson,  .and  later  to  that  of  Mr.  Justice  North,  until 
he  became  a  ''special"  In  February,  1899,  on  the  death  of 
Lord  Justice  Chitty  and  the  promotion  of  Mr.  Justice  Romer 
to  the  Court  of  Appeal,  he  was  made  a  Judge  of  the  Chancery 
Division.  In  November,  1901,  he  was  promoted  to  the  Court  of 
Appeal,  and  in  February,  1907,  was  appointed  Master  of  the 
Rolls.  He  was  raised  to  the  peerage  in  1914,  resigning  his  judi- 
cial ofiice  four  years  later. 

The  Kaiser's  Lost  Opportunity. — ^In  the  Memoir  of  the  late 
Sir  William  Reynell  Anson,  edited  by  the  Bishop  of  Hereford, 
Dr.  Hensley  Henson,  is  a  passage  which  affords  material  for 
speculation  to  those  with  an  aptitude  for  meditating  on  what 
might  have  been,  says  the  Law  Times,  After  one  unsuccessful 
attempt,  Anson,  we  read  ''got  to  All  Souls  in  1867.  He  was 
hardly  settled  when  Jowett  suggested  that  he  should  go  to 
Berlin,  and,  while  learning  German,  should  also  instruct  the 
children  of  the  Crown  Prince  in  the  English  language  and 
history.  At  first,  perhaps  overborne  by  Jowett's  insistence,  he 
accepted  the  proposal,  but  with  reluctance,  which,  on  reflection, 
deepened  into  repugnance.  When,  therefore,  he  learned  that 
the  project  was  looked  upon  with  scant  favour  by  his  parents,  he 
was  glad  to  make  Lady  Anson's  disapproval  an  excuse  for  re- 
calling his  acceptance.  It  is  a  curious  speculation  what  calamities 
the  world  might  have  escaped  if  the  late  German  Emperor  in 
his  early  boyhood  had  come  under  the  teaching  and  influence 
of  Sir  William  Anson." 

The  Birds  of  the  Thbcple. — ^Attention  has  been  called  to  the 
fact  that  some  wood  pigeons  have  taken  up  their  abode  within 
the  Temple  precincts.    The  Temple  bird  life  is  a  subject  which 

*  With  credit  to  English  legal  periodicals. 
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has  engaged  the  attention  of  various  observers.  From  Fotster's 
"Life  of  Goldsmith"  and  from  the  latter's  "Animated  Nature" 
we  learn  the  pleasure  experienced  by  Goldsmith  in  watching 
from  the  window  of  his  chambers  in  Garden-court  the  colony 
of  rooks  which  at  that  time  was  settled  in  the  Temple  gardens, 
for,  as  Forster  remarks,  the  Benchers  had  not  then  thinned  the 
trees.  The  outlook  on  the  comings  and  goings  of  the  rooks  is 
one  of  the  pleasantest  incidents  we  fiiid  recorded  in  connection 
with  Goldsmith's  sojourn  in  the  Temple.  According  to  a  note 
in  the  late  Mr.  Ingpen's  edition  of  "Master  Worsley's  Book," 
rooks  were  introduced  into  the  Temple  gardens  by  Sir  Edward 
Northey  (Treasurer  of  the  Middle  Temple  in  1701)  from  Wood- 
cote  Green,  Epsom,  in  the  reign  of  Queen  Anne.  The  other 
classical  reference  to  bird  life  in  the  Temple  is  that  which 
occurs  in  Lamb's  essay  on  the  Old  Benchers  of  the  Inner  Temple. 
There  we  are  told  that  during  the  Treasurership  of  Daines  Bar- 
rington,  his  fellow  Benchers  unanimously  disaUowed  in  his  ae- 
.  count  for  the  year  the  item  of  20s.  to  the  gardener  "for  stuff 
to  poison  the  sparrows  by  my  orders."  Coming  from  Daines 
Barrington,  the  correspondent  of  Gilbert  White  of  Selbome  on 
ornithological  matters,  such  an  instruction  to  the  gardener  seems 
inexplicable,  and  one  can  only  rejoice  that  his  fellow  Benchers 
refused  to  recoup  the  expenditure. 

COHMOK    CaBRIEES    AND   NOTICE   OP   BaD    PACKING. — In    Gould 

V.  South-Eastem  and  Chatham  Railway  Company,  which  case 
was  heard  on  appeal  in  the  Divisional  Court  recently,  it  was 
sought  to  make  the  railway  company  as  common  carriers  liable 
for  damage  to  goods  carried  by  them  and  improperly  packed, 
on  the  ground  that,  as  the  company  had  full  notice  that  the 
goods  were  improperly  packed  when  accepted  for  carriage,  they 
could  not  escape  liability  for  damage  to  the  goods  resulting 
from  bad  packing.  The  County  Court  judge  found  for  the 
plaintiff  on  the  authority  of  Stuart  v.  Crawley  (1818,  2  Stark. 
323),  where  a  greyhound  was  handed  over  to  a  carrier  for 
carriage  without  any  collar  and  with  a  cord  round  its  neck 
so  insufficiently  secured  that  the  dog  escaped  and  was  lost. 
Lord  Ellenborough  there  held  that  as  the  carrier  had  the  means 
of  seeing  that  it  was  insufficiently  secured  he  was  responsible, 
and  he  distinguished  the  case  of  a  "delivery  of  goods  imperfectly 
packed,  since  the  defect  was  not  visible."  On  the  other  hand, 
in  Barbour  v.  South-Eastem  Railway  Company  (1876,  34  L.  T. 
Rep.  67)  it  was  held  that  if  an  owner,  whose  duty  it  was  to 
pack  the  goods,  chose  to  have  them  go  in  an  unsafe  condition, 
he  could  not  complain  if  they  were  damaged  as  the  result  of 
that  condition,  and  that  it  made  no  difference  that  the  railway 
company  were  aware  of  it.  In  the  present  case  Lord  Justice 
Atkin  was  of  opinion  that  Stuart  v.  Crawley  was  no  authority 
for  the  proposition  that  where  goods  are  handed  to  a  common 
carrier  improperly  packed,  he  accepts  full  responsibility  if  he 
knows  that  that  is  the  case;  that  Stuart  v,  Crawley  could  be 
explained  on  other  grounds;  he  doubted  very  much  whether 
Lord  Ellenborough  ever  meant  to  lay  down  the  proposition  of 
law  suggested,  and  found  that  in  any  case  that  case  was  in- 
consistent with  Barbour  v,  South-Eastem  Railway  Company 
(sup.).  Lord  Justice  Younger,  while  agreeing  with  Lord  Justice 
Atkin's  view  that  the  defendants  were  not  liable  on  the  authori- 
ties, was  also  of  opinion  that  as  the  inference  to  be  drawn  from 
what  the  plaintiff  said  to  the  defendant's  agent  was  that,  whether 
the  goods  were  well  or  badly  packed,  they  were  to  be  taken  just 
as  they  were,  the  railway  company  were  in  exactly  the  same 
position  as  if  they  had  no  notice  of  the  improper  packing.  It 
seems  clear  from  this  decision  that  the  mere  fact  that  a  carrier 
had  notice  of  bad  packing  does  not  withdraw  the  protection 
he  enjoys  in  the  case  of  "inherent  vice"  in  the  goods  carried. 


The  Highwayman's  Case. — ^Despite  the  doubts  expressed  by 
Mr.  Justice  Darling,  in  an  action  tried  by  him  recently,  as  to 
the  authenticity  of  what  has  come  to  be  known  as  the  High- 
^wayman's  case,  the  fact  that  there  was  in  truth  such  a  ease 
was  put  beyond  question  by  the  publication  some  years  ago  in 
the  Law  Quarterly  Review  (see  vol.  9,  pp.  197  et  seq.)  of  the 
actual  orders  made  by  the  court.  Lake  Mr.  Justice  Darling, 
the  learned  editor  of  the  Law  Quarterly  had  been  inclined  to 
treat  the  whole  thing  as  a  hoax  originating  in  some  facetious 
equity  draftman's  chambers,  but  an  examination  of  the  records 
disclosed  the  orders,  and  the  extraordinary  story  was  showi 
to  be  quite  authentic.  As  Mr.  Justice  Darling  remarked  tb^ 
the  case  was  always  referred  to  simply  as  the  Highwayman'^ 
case,  without  the  names  of  the  parties  being  given,  it  may  be 
stated  that  the  litigants  were  Everet  and  Williams.  A  copy 
of  the  bill  filed  by  Everet  was  published  in  the  European 
Magazine  for  May,  1787,  in  which  it  is  recited  that  an  oral 
partnership  existed  between  the  defendant  and  the  plantiff, 
who  was  "skilled  in  dealing  in  several  sorts  of  oonmioditieB," 
and  that  the  parties  had  "proceeded  jointly  in  the  said  dealings 
with  good  success  on  Hounslow  Heath,  where  they  dealt  with  a 
gentleman  for  a  gold  watch,"  and,  after  further  recitals  of 
similar  dealings  in  the  neighborhood  of  Finchley,  Blaekheath, 
Bagshot,  and  elsewhere  to  the  amount  of  £2000  and  upwards, 
it  is  alleged  that  the  defendant  would  not  come  to  a  fair  ac- 
count with  the  plaintiff  touching  and  concerning  the  partner- 
ship, and  the  bill  concludes  with  a  prayer  for  discovery,  an 
account,  and  general  relief.  Sufely  no  more  impudent  claim 
was  ever  put  forward  in  a  court  of  equity,  and  the  surprising 
thing  about  it  is  the  comparative  mildness  of  the  punishment 
inflicted  on  those  professionally  engaged  in  it.  The  counsel 
who  signed  the  bill  was  ordered  to  pay  the  costs,  and  the  plain- 
tiff's solicitors  were  ordered  to  pay  a  fine  of  £50  each.  No 
order  seems  to  have  been  made  upon  the  plaintiff  himself,  but 
justice  was  done,  for  very  shortly  after  the  dismissal  of  the  bill 
both  the  plaintiff  and  the  defendant,  having  apparently  re- 
sumed dealings  with  gentlemen  at  Hounslow  Heath  and  other 
places,  were  caught,  tried,  and  hanged,  while  one  of  the  solicitors 
engaged  for  the  plaintiff  in  the  bill  was  convicted  of  robbery 
and  transported.  Besides  being  fully  referred  to  in  the  Law 
Quarterly  Review,  the  case  is  noted  at  some  length  at  page  113 
of  the  latest  edition  of  Lindley  on  Partnership. 

COMPEKSATION  TO  DECEASED  WORKMAN'S  PaBTIAL  DEPENDENT. 

— The  decision  of  the  learned  judges  of  the  Court  of  Appeal  in 
the  recent  case  of  Phillips  v.  Kershaw,  Leese  and  Co.  Limited 
is  of  considerable  importance.  For  it  will  be  applicable  to 
every  case  in  which  the  partial  dependent  of  a  deceased  work- 
man, whose  death  has  resulted  from  "personal  injury  by  acci- 
dent arising  out  of  and  in  the  course  of"  his  employment, 
within  the  meaning  of  section  1  of  the  Workmen's  Compensation 
Act  1906  (6  Edw.  7,  c.  58),  has  died  before  the  assessment 
of  the  compensation  payable  on  account  of  the  deceased  work- 
man's death.  The  question  only  anses  in  the  case  of  partial 
dependency,  because  of  the  difference  of  the  provisions  con- 
tained in  section  1  of  the  first  schedule  to  the  Act  concerning 
total  dependency  and  partial  dependency.  It  is  thereby  pro- 
vided that  if  a  deceased  workman  leaved  any  dependents  wholly 
dependent  on  his  earnings,  a  specified  sum  shall  be  awarded 
to  them.  On  the  other  hand,  if  he  does  not  leave  any  such 
dependents,  but  leaves  any  dependents  in  part  dependent  on  his 
earnings,  the  sum  to  be  awarded  is  to  be  "such  sum,  not  ex- 
ceeding in  any  case  the  amount  payable  under  the  foregoing  pro- 
visions, as  may  be  agreed  upon,  or,  in  default  of  agreement, 
may  be  determined,  on  arbitration  under  this  Act,  to  be  reason- 
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able  and  proportinate  to  the  injury  to  the  said  dependents." 
As  was  pointed  out  by  the  Master  of  the  Rolls  (Lord  Stem- 
dale),  where  a  partial  dependent  is  alive,  the  learned  county 
court  judge,  in  giving  effect  to  that  provision,  has  among  other 
things  to  consider  how  long  that  dependent  is  likely  to  suffer 
injury  through  being  deprived  of  the  income  that  was  received 
from  the  deceased  workman  during  his  life.  The  injury  in- 
flicted by  the  withdrawal  of  his  support  has  to  be  compensated 
for.  But  where,  before  the  compensation  has  been  assessed, 
the  partial  dependent  has  died,  it  is  no  longer  in  the  region 
of  speculation.  The  period  of  time  in  which  that  dependent 
was  deprived  of  the  sum  that  used  to  be  paid  by  the  deceased 
workman  is  definitely  ascertained.  The  observations  of  Lord 
Macnaghten,  in  the  course  of  his  opinion  in  the  case  of  United 
Collieries  Limited  v,  Hendry  or  Simpson  (101  L,  T.  Rep.  129; 
(1909)  A.  C.  383)  were  quoted  by  Lord  Stern  dale  as  authority 
for  the  view  which  the  learned  judge  expressied.  But  even  in 
the  absence  of  authority,  it  is  tolerably  apparent  that  the  period 
during  which  the  receipt  of  income  from  the  deceased  workman 
was  enjoyed  by  the  dependent  is  the  leading  factor  to  be  re- 
garded in  assessing  the  compensation  payable. 

iNSTBUCnONS  FOR  DRAWING  WlLL  AS  AlD  TO  INTERPRETATION 

Thereof. — It  is  well  settled  that  the  court  cannot  look  at  the 
instructions  for  a  will  for  the  purpose  of  ascertaining  the  in- 
tention of  the  testator.  But  it  can  do  so  in  order  to  find  out 
the  testator's  knowledge  to  the  state  of  his  family,  or  the  like. 
This  seems  to  be  part  of  proposition  5  in  Wigram  on  Extrinsic 
Evidence  in  Aid  of  the  Interpretation  of  WUls,  (5th  edit.,  p. 
56)  by  Mr.  C.  P.  Sanger.  The  recent  decision, of  the  Court 
of  Appeal  in  Ireland  in  Robertson  v.  Flynn  (1920,  1  Ir.  79) 
is  a  good  example  of  the  principle.  There  a  testator  devised 
and  bequeathed  all  his  property  to  a  sister,  describing  her  as 
"Annie  Neary."  At  the  date  of  his  will  he  had  four  sisters 
living,  namely,  !Mrs.  Mary  Walsh,  Mrs.  Bridget  Neary,  Mrs. 
Annie  Flynn,  and  an  unmarried  sister  Dora.  In  the  written 
instructions  for  his  will,  given  by  the  testator  to  his  solicitor, 
the  testator  stated  that  he  had  three  sisters,  naming  them  as 
Annie  Neary,  Bessie  and  Mary  Walsh.  It  was  held  by  the 
Court  of  Appeal  that  the  court  could  look  at  the  written  in- 
structions for  the  purpose  of  ascertaining  the  testator's  knowl- 
edge as  to  his  family  relations,  and  that,  on  the  true  con- 
struction of  the  will,  the  sister  Annie  Flynn  was  entitled  to 
the  property.  There  is  no  doubt,  as  observed  by  one  of  the 
judges  in  that  case,  a  man  is  more  likely  to  make  a  mistake  in 
the  surname  of  a  married  sister  than  in  the  Christian  name  by 
which  he  is  in  the  habit  of  calling  her.  Lord  Justice  Ronan 
was  strongly  inclined  to  think  that,  without  the  help  of  the  in- 
structions, he  would  have  arrived  at  the  same  conclusion.  The 
English  case  of  Re  Ofner;  Samuel  v.  Ofner  (99  L.  T.  Rep. 
813;  (1909)  1  Ch.  60)  proceeded  on  much  the  same  principle. 
There  a  testator  by  his  will  gave  legacies  to  his  grandnephew 
Alfred  Ofner,  and  to  his  grandnephew  "Robert"  Ofner.  He  had 
no  grandnephew  or  other  relation  named  "Robert"  Ofner,  but 
he  had  four  grandnephews,  one  of  whom  was  named  "Richard" 
Ofner,  a  brother  of  Alfred.  The  testator's  written  instructions 
for  the  will  referred  to  "Robert"  Ofner  as  a  brother  of  Alfred 
Ofner.  It  was  held  by  the  Court  of  Appeal  that  such  in- 
structions were  admissible,  not  as  evidence  of  intention,  but 
to  find  out  who  was  the  grandnephew  whom  the  testator  had 
wrongfully  described  by  the  name  of  "Robert,"  and  from  that 
it  was  clear  that  "Robert"  was  a  mistake  for  "Richard."  The 
court  also  decided  that  the  fact  that  the  document  happened  to 
be  instructions  for  the  will  did  not  make  it  ipso  facto  any  less 


admissible,  not  as  instructions,  but  as  a  contempora^eou8  and 
serious  document,  explanatory  of  the  meaning  which  the  testator 
had  wrongly  attributed  to  the  name  "Robert,"  when  describing 
the  legatee.  The  line  between  evidence  of  intention  and  evi- 
dence bf  surrounding  circumstances  is  sometimes  rather  fine. 

Belief  in  Witchcraft. — The  extraordinary  revelation  that  a 
farmer's  wife  in  Wales  believes  herself  bewitched  shows  that 
belief  in  witchcraft  is  not  yet  extinct  in  Great  Britain,  and 
will  recall  the  enormous  public  service  rendered  by  the  judiciary 
of  England  by  the  steady  discouragement  of  trial  for  witch- 
craft, a  discouragement  which  largely  contributed  to  the  dis- 
countenancing of  the  superstition  and  the  repeal  of  the  san- 
guinary  enactment   by   which   so   many    innocent   victims   had 
perished.     The  belief  in  witchcraft  had  ahnost  disappeared  in 
England  among  the  educated  classes  at  the  time  of  the  Revolu- 
tion.    This  important  change  in  opinion  was  effected,  according 
to  Buckle,  so  far  as  the  educated  classes  were  concerned,  be- 
tween the  Restoration  and  the  Revolution— that  is  to  say,  in 
1660  the  majority  of  educated  men  still  believed  in  witchcraft 
and  in  1688  the  majority  disbelieved  it.    The  law,  however,  con- 
demning witches  to  death  still  remained  on  the  statute-book, 
and  it  was  not  altogether  a  dead  letter.     Three  witches  had 
been  hanged  in  Exeter  in  1682,  and  even  after  the  Revolution 
there  had  been  occasional  trials.     Addison,  whose  judgment  was 
quoted  and  echoed  by  'Blackstone  in  his  Commentaries,  which 
were  first  published  in  1765,  speaks  with  a  curious  hesitation: 
"I  believe  in  general,"  he  writes,  "that  there  is  and  has  been 
such  a  thing  as  witchcraft,  but  at  the  same  time  can  give  nd 
credit  to  any  particular  instance  of  it"    (Spectator,  No.  117; 
see  also  Stephen's  Blackstone,  iv,  p.  297).     The  great  clerical 
agitation  which  followed  the  Sacheverell  impeachment  in  1710 
is   said   to   have   produced   a  temporary   recrudescence   of  the 
superstition,  and  it  was  observed  about  this  time  that  there  was 
scarcely  a  village  in  England  which  did  not  contain  a  reputed 
witch.     To  the  judiciary  belongs  the  great  credit  of  discour- 
aging the  superstition.    The  last  trial  for  witchcraft  in  England, 
at  least  of  any  notoriety,  was  that  of  Jane  Wenham,  who  was 
persecuted  in  1712  by  some  Hertfordshire  clergymen.    The  judge 
entirely    disbelieved    in   witches,    and    accordingly    charged   the 
jury  strongly  in  favor  of  the  accused,  and  even  treated  with 
great  disrespect  the  rector  of  the  parish,  who  declared  "on  his 
faith  as  a  clergyman"  that  he  believed  the  woman  to  be  a  witch. 
The  jury,  being  ignorant  and  obstinate,  convicted  the  prisoner, 
but  the  judge  had  no  difficulty  in  obtaining  a  ranission  of  the 
sentence,    for    which    he    was    subjected    in    a    long    war    of 
pamphlets  to  severe  condemnation.    In  the  same  year  the  death 
of  a  suspected  witch  who  had  been  thrown  into  the  water,  to 
ascertain  whether  she  would  sink  or  swim,  was  pronounced  by 
Chief  Justice  Parker  to  be  murder.     Chief  Justice  Holt,  more- 
over, did  good  service  to  humanity  by  exposing  the  imposture 
which  lay  at  the  root  of  some  cases  he  was  obliged  to  try, 
and  in  1736  the  law  making  witchcraft  punishable  by  death  was 
repealed  without  difficulty  or  agitation.     The  superstition  long 
smouldered  among  the  poorer  classes,  and  there  were  several 
instances  of  the  murder  of  suspected  witches.     It  is  a  curious 
fact  that  the  Irish  law  for  punishing  witches  with  death,  though 
long  wholly  obsolete,  was  repealed  only  in  1821   (1  &  2  Geo. 
4,-c.  18),  and  is  said  to  have  been  the  last  law  in  Europe  on 
this  subject. 

Effect  of  Erasure  in  Will.-— A  curious  case  of  ambiguity 
in  a  will  came  before  Mr.  Justice  Astbury  in  Re  Battie- Wright- 
son;  Cecil  V.  Battie-Wrightson   (noted  149  L.   T.  Jour.  429). 
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The  ciieumstances  of  the  case  might  recur  at  any  time,  and 
the  judgment  is  therefore  of  very  general  interest,  especially  as 
the  authorities  which  hear  upon  the  point  are  somewhat  ancient 
history.  The  testatrix  was  in  bad  health,  and  a  draft  will,  pre- 
pared in  accordance  with  her  instructions,  was  submitted  to  her 
by  her  solicitor  for  signature.  In  this  draft,  after  various 
legacies,  including  a  legacy  of  £6000  to  A.  M.,  there  occurred  the 
following  clause:  ''I  give  the  following  legacies  [to  be  paid 
out  of  the  money  standing  to  my  credit  at  the  National  Pro- 
vincial Bank  of  England,  Bishopsgate,  E.  C,  and  not  out  of 
any  other  moneys,  namely]."  Then  followed  certain  small 
legacies  amounting  to  £125  and  a  direction  that  they  should  be 
paid  free  from  legacy  duty.  The  dause  then  continued :  ^'I  give 
to  A.  M.,  in  addition  to  the  legacy  which  I  have  already  given 
to  her,  the  undisposed  balance  which  may  be  to  my  credit  at  the 
said  bank  after  paying  thereout  the  legacies  lastly  hereinbefore 
mentioned."  Then  followed  a  gift  of  shares  to  A.  M.  with  a  re- 
quest that  she  would  out  of  the  income  maintain  a  boy  who  was 
living  with  the  testatrix,  until  he  should  attain  twenty-one,  and 
a  declaration  that  the  written  receipt  of  A.  M.  for  the  said 
''balance  and  shares"  should  be  sufficient  discharge  to  the 
executors.  In  view  of  her  bad  health,  the  testatrix  executed  the 
draft  without  waiting  for  it  to  be  engrossed;  but  before  doing 
so  she  struck  out  from  the  draft  the  words  in  brackets,  which 
appear  above,  and  initialed  the  erasure.  She  retained  this  will 
in  her  possession  until  death  three  weeks  afterwards,  and  it  was 
admitted  to  probate  with  the  omission  of  the  erased  passage. 
The  effect  of  the  erasure  was  now  apparent;  the  words  ''the 
said  bank"  were  left  in  mid  air  without  any  antecedent  to  which 
they  could  refer,  and  as  the  testatrix  had  six  banking  accounts, 
at  each  of  which  her  account  was  in  credit,  there  was  an  am- 
biguity as  to  the  legacy  to  A.  M.  She  claimed  that  she  was 
entitled  to  refer  to  the  original  will  with  a  view  to  explaining 
the  meaning  of  the  words  in  the  probate.  As  against  this  it  was 
argued  on  behalf  of  the  residuary  legatee  (to  use  the  words  of 
Mr.  Jarman  on  Wills,  1st  ed.,  p.  22)  that  "the  granting  of  pro- 
bate is  conclusive  as  to  the  testamentary  character  of  the  in- 
strument in  reference  to  personality  .  .  .  and  that  while  every- 
thing included  in  the  probate  copy  might  be  taken  by  a  court 
of  construction  to  be  part  of  the  will,  the  original  will  could  not 
be  appealed  to  for  the  purpose  of  showing  that  such  copy  is 
erroneous."  But  the  answer  to  this  was  that  to  determine  the 
construction  the  original  will  may  be  looked  at  by  the  court, 
and  there  are  frequent  instances  of  this  being  done  in  the  old 
reports.  The  only  doubt  was  whether  the  effect  here  would  be  to 
introduce  new  words  into  the  probate  from  the  original  will. 
Naturally  the  cases  do  not  go  so  far  as.  this,  and  the  practice 
has  been  coniined  to  examining  the  original  "witJi  a  view  to  see 
whether  anything  there  appearing — ^as,  for  instance,  the  mode  in 
which  it  was  written,  how  dashed,  or  stopped — ^would  guide  them 
in  the  true  construction  to  be  put  upon  it":  (per  Lord  Justice 
Bruce  in  Manning  «.  Purcell,  7  D.  M.  &  G.  523  n.).  Mr.  Justice 
Astbury  in  Re  Battie-Wrightson  (ubi  sup.)  held  that  he  was 
entitled  to  look  at  the  original,  from  which  it  would  plainly 
appear  to  which  particular  bank  the  testatrix  was  referring  in 
the  words  "the  said  bank."  He  did  so  with  confidence,  but 
prefaced  his  judgment  by  saying  that  his  decision  was  without 
prejudice  to  any  action  which  might  be  taken  to  obtain  a  cor- 
rected probate.  It  was  argued  on  behalf  of  the  specific  legaiiee 
that  the  will  was  admissible  as  extrinsic  evidence  of  the  testa- 
trix's intention,  where  the  description  in  the  probate  copy  was 
insufQcient  for  the  purpose.  The  rule  is  that  if  the  ambiguity 
appears  on  the  face  of  the  will,  the  ambiguity  is  patent,  and 
extrinsio  evidence  cannot  be  given;  if,  however,  the  ambiguity 


is  latent,  then  it  is  admissible.  Applying  that  role  to  the  par- 
ticular case,  Mr.  Justice  Astbury  pointed  out  that  the  testatrix 
obviously  intended  to  give  the  legatee  a  bank  balance,  and  the 
ambiguity  did  not  really  arise  until  after  probate  was  granted, 
when  it  appeared  that  she  had  more  than  one  banking  aoeonni 
On  this  ground  also,  the  ambigiity  being  'latent,"  he  thought 
that  the  will  was  admissible  so  as  to  show  what  particular  bank 
was  intended.  Once  the  original  will  was  admitted,  it  was,  of 
course,  clear  that  the  testatrix  intended  the  legatee  to  have  the 
balance  standing  to  her  account  at  the  National  Bank,  Bishops- 
gate,  E.  C,  and  his  Lordship  so  found* 


Exit  Ck)L.  House!— Wilson  v.  Envoy,  1  Phila.  138. 

On  thb  Porch. — ^Harding  v.  Beplier,  Fed.  Gas.  No.  10,  401. 

The  Truth  About  Socialism.— Marx  v.  Freeman,  21  Tex. 
Civ.  App.  429. 

"The  Pubuo  Be  Damned  I"— Vanderbilt  v.  All  Perrais,  163 
Cal.  607. 

Vice  Triumphant.— In  Vice  v.  City  of  Kirksville,  217  S.  W. 
77,  the  city  lost  out 

As  A  Precaution  Against  SuiciDBf— In  State  v.  Quail,  5 
Boyce  (Del.)  310,  the  defendant  was  imprisoned  cm  a  charge  of 
carrying  concealed  weapons. 

Not  So  Bad.— No,  Chamberlin  v.  Cobb,  32  Iowa  161,  bad 
nothing  to  do  with  batting  averages,  but  just  the  same  there 
was  a  horse  mixed  up  in  the  case. 

Can  the  Same  Thino  Be  Discovered  Twice  t— "Wisdom 
born  after  the  event  is  the  cheapest  of  all  wisdom.  Anybody 
could  have  discovered  America  after  1492." — ^Per  Brewer,  J., 
in  U.  S.  V.  Bell  Tel.  Co.,  167  U.  S.  261. 

Dr.  Jaoobt's  Mind.— In  the  Central  Law  Journal  for  July 
16,  there  appears  an  article  under  the  heading  "Jacoby's  Un- 
sound Mind  and  the  Law."  Has  not  the  learned  Doctor  a  good 
cause  of  action  against  our  contemporary  for  libel  f 

And  with  No  Close  Season,  We  Presume.-— "The  people  of 
this  state  want  no  additional  stimulants  to  prosecute  (Anders. 
Rogues  are  almost  the  only  game  our  people  have  to  pursue, 
and  they  are  by  no  means  backward  in  that  chase." — ^Per  Rich- 
ardson, C.  J.,  in  Pettingill  v.  Rideout,  6  N.  H.  454. 

Touching  Heresy. — "We  cannot  subscribe  to  the  heretical 
notion  that  a  call  to  labor  is  not  the  common  duty  of  all,  in  no 
way  impaired  or  modified  by  the  mere  ephemeral  incident  of 
wealth."— See  Stotler  v.  Chicago,  etc.,  R.  Co.,  200  Mo.  141. 
Listens  weU,  but  we  have  often  observed  that  notions  are  heretical 
only  when  the  other  fellow  has  them.  And  we  mi^t  be  willing 
to  be  called  a  heretic  if  we  had  plenty  of  the  ephemeral  incident 

Particularly  the  Wood  Sawing  t — ^"If  the  court  or  statute 
should  require  one  of  its  attorneys  as  an  of&cer  to  perfonn 
certain  manual  labor  quite  disconnected  from  the  praetiee  of 
the  law  (for  instance,  to  saw  a  cord  of  hickory  wood  daily) 
or  to  appear  in  public  in  an  outlandish  or  in  an  archaic  dress— 
for  instance,  with  a  cocked  hat,  sword  and  knee-breeches— ^en 
it  might  be  urged  with  plausibility  that  such  order  of  law 
Imposed  an  unnatural  and  undignified  and  illegal  burden  upon 
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him  and  infringed  upon  his  personal  rights  as  an  American 
citizen  and  gentleman." — See  194  Mo.  147. 

Not  within  the  Court's  Jurisdiction. — The  judge  was  evi- 
dently getting  a  bit  fed  up  with  the  jury,  and  at  last  he  an- 
nounced: 

"I  discharge  this  jury!" 

A  tall,  lean  member  of  the  12  then  rose. 

"Say,  Judge,  you  can^t  discharge  meP' 

"Can't  discharge  yout    Why  nott"  thundered  the  other. 
^"Waal,"   replied   the   juryman,   pointing  to   counsel   for   the 
defense,  "I  was  hired  by  that  guy  over^  there!" — Jack  Ganuck. 

The  Legal  Status  of  an  "Attractive''  Girl. — If  we  in- 
terpret correctly  the  decision  in  Johnson  v.  Atlas  Supply  Co. 
(Tex.)  183  S.  W.  31,  it  is  to  the  effect  that  no  "implied  in- 
vitation" to. go  on  the  premises  of  another  can  be  said  to  arise 
from  the  presence  there  of  an  attractive  girl.  Of  course,  the 
decision  is  wrong.  In  the  first  place,  it  belies  itself.  Could  there 
be  an  "attractive"  girl  (to  use  the  court's  own  language)  who 
did  not  attract  f  Moreover  it  is  wrong  on  general  principles 
anyway  and  every  chivalrous  court  knows  better.  Casting 
around  for  the  excuse,  however,  if  one  there  be,  it  occurs  to  us 
that  the  Texas  judges  may  have  balked  at  the  alternative  of 
having  to  call  a  girl  an  "attractive  nuisance." 

A  Question  op  Vocation. — In  Riegi  v.  Phelps,  4  N.  Dak.  272, 
an  action  against  certain  attorneys  to  recover  money  collected 
and  wrongfully  withheld,  the  plaintiff's  counsel  closed  his  printed 
argument  on  appeal  as  follows:  "The  strongest  justification 
and  argument  found  to  sustain  the  action  of  defendants,  is  in 
Part  1,  King  Henry  IV,  Act  1,  Scene  2. 

"Prince  Henry. — I  see  a  good  amendment  of  life  in  thee, 
from  praying  to  purse  taking. 

^Fak — ^Why  Hal,  'tis  my  vocation,  Hal.  'Tis  no  sin  for  a  man 
to  labor  in  his  vocation." 

For  the  sake  of  the  good  name  of  our  profession,  we  trust 
the  learned  counsel  intended  to  make  but  a  limited  application 
of  the  famous  quip. 

Good  Enough  Stuff,  BCt  What  a  Sentence  I — "If  we  may 
not  be  allowed  to  adopt  the  quaint  conceit,  once  indulged  in, 
that  the  idea  of  monopoly  may  have  originated  in  Joseph's  corn 
and  land  dealings  in  Egypt  (Gen.  chap.  41;  IhicL  47,  q.  «.), 
or  the  no  less  plikyful  conceit  of  a  certain  ecclesiastical  scholar 
to  the  general  effect  that  illegal  trusts  were  hinted  at  in  Rev. 
13  :  16-17  (q.  v.),  yet  we  feel  at  least  on  solid  ground  on  the 
proposition  that  statutes  leveled  against  monopolies  are  but- 
tressed upon  the  wisdom  of  the  common  law,  and  this  court, 
constrained  and  enlightened  by  events  of  current  history,  is  not 
required  and  does  not  deem  itself  invited  to  approach  the  in- 
terpretation of  such  statutes  with  a  hostile  or  sour  predisposi- 
tion to  drive  a  coach  and  six  through  them,  but,  on  the  other 
hand,  while  sedulously  protecting  the  rights  and  liberties  of  the 
individual  from  insidious  approaches  under  whatever  artful 
guise,  we  should  at  the  same  time  not  lose  sight  of  the  rights 
of  the  community  and  should  endeavor  to  advance  the  beneficent 
purpose  underlying  such  laws  (State  ex  inf.  v.  Armour  Packing 
Company,  173  Mo.  356),  where  it  can  be  done  without  doing 
violence  to  constitutional  provisions;  and  in  our  opinion  no  con- 
stitutional provision  is  impinged  upon  by  the  law  providing  for 
such  notice  nor  by  the  notice  itself,  so  far  as  it  relates  to  the 
means  employed  in  procuring  the  attendance  of  witnesses."  Per 
Lanam,  J.,  in  State  v.  Standard  Oil  Co.,  194  Mo.  148.     ^ 

The  Brief  that  Failed. — ^Being  moved  by  a  conscientious 
desire  to  be  of  real  service  to  the  younger  generation  of  lawyers 


we  quote  the  following  comment  by  the  court  on  the  brief  of 
the  appeUant  in  MitcheU  v.  Beck,  .(Iowa)  156  N.  W.  428:  "Had 
it  been  the  purpose  to  demonstrate  how  completely  the  rules 
of  printed  presentation  could  be  departed  from,  its  accomplish- 
ment is  completely  effected.  There  is  no  pretense  of  a  distinct 
statement  on  Sny  error  relied  upon  for  reversal.  There  is  no 
attempt  at  a  'proposition  or  point'  grouped  under  a  separate 
claim  of  error;  no  pretense  of  a  proposition  or  point  stated 
concisely  and  without  argument  or  elaboration.  The  whole 
'Brief  is  without  logical  coherence  and  without  heading,  and 
has  no  separation  except  six  grand  divisions  having  for  a  cap- 
tion the  Roman  numerals  from  I  to  VI,  inclusive.  Not  one  of 
these  divisions  is  in  'water-tight'  compartments.  Each  contains 
matter  foreign  to  its  'titular  object,'  if  it  have  one.  Each 
jumbles  various  unrelated  matters  and  repeats  these  at  un- 
expected places  in  the  division  with  lordly  indifference  to  what 
precedes  or  follows.  Each  grand  division  sees  to  it  that  it  has 
thoroughly  scattered  duplicates  of  all  that  is  'pepper  boxed' 
in  each  of  the  others.  The  division  with  VI  as  a  heading  is  the 
banner  one.  It  is  content  with  IV^  pages  of  print  and  is  prac- 
tically confined  to  one  law  topic."  There  is  much  more  in  the 
case  in  the  way  of  specific  criticism  of  this  brief,  which  was 
evidently  all  that  a  brief  should  not  be,  but  we  have  quoted 
enough.  Just  as  a  proper  ending  to  the  story,  however,  we  may 
add  that  of  course  the  brief  failed. 


THE  PROHIBITION  DBCIBION 

To  the  Editor  of  Law  Notes. 

Sir:  Your  article  on  the  Prohibition  Decision  in  the  July 
issue  of  Law  Notes  I  am  quite  sure  is  fairly  representative  of 
the  general  opinion  of  the  Bar  of  the  United  States  on  that 
decision.  The  dangers  pointed  out  by  Mr.  Chidsey  in  his  letter 
which  you  published  on  page  80  of  the  same  issue  are  not  at 
all  fantastic  or  unworthy  of  attention.  In  your  editorial  you 
call  attention  to  the  fact  that  several  states  were  in  court  claim- 
ing that  their  reserved  sovereignty  had  been  infringed.  The 
failui'c  of  the  court  to  give  any  reasons  for  its  decision,  for 
which  it  is  criticised  by  the  Chief  Justice,  as  you  say  makes 
it  impossible  to  regard  the  decision  as  one  which  permanently 
settles  the  question.  And  yet  the  Chief  Justice  himself  in  his 
concurring  opinion  does  not  present  any  reason  for  the  decision 
of  the  court  on  this  question  of  state's  rights,  and  even  in  the 
dissenting  opinion  of  Justice  McKenna  no  attention  is  paid  to 
this  important  objection. 

That  objection  is  equally  applicable  to  the  Fifteenth  Amend- 
ment and  to  the  proposed  Suffrage  Amendment  which  will  prob- 
ably soon  be  ratified  by  the  required  number  of  states.  The 
Supreme  Court  has  never  passed  upon  that  objection  although 
it  was  distinctly  raised  by  counsel  in  the  case  of  Myers  v.  Ander- 
son, 238  U.  S.  367,  as  will  be  seen  by  reference  to  the  Co- 
operative Edition  of  the  Reports  at  pages  1351-2.  No  atten- 
tion was  paid  to  it  by  the  court  in  its  opinion  however,  any 
more  than  has  been  paid  to  it  in  the  Prohibition  Decision. 
There  are  persons  to  be  found  who  will  assert  that  the  court 
makes  no  answer  to  this  objection  because  the  argument  in 
support  of  it  is  unaiiswerable.  If  it  were  possible  to  get  thiity- 
six  states  to  agree  to  an  amendment  entirely  abolishing  the 
state  governments,  no  matter  what  might  be  the  objections  by 
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the  twelve  other  sovereign  states,  those  other  states  could  hope 
for  no  relief  from  the  judiciary  if  this  Prohibition  Decision 
remains  ujichanged. 
Samia  Fe,  N.  M.  Frank  W.  Clancy, 


DECISIONS  BY  EVENLY  DIVIDED  COURTS 

To  the  Editor  of  Law  Notes. 

Sm:  In  reading  the  article  on  decisions  by  an  evenly  divided 
conrty  24  Law  Notes  66,  I  recall  two  judicial  experiences  of  my 
own  which  may  interest  you. 

In  Beck  v.  Church,  113  Pa  200,  as  Additional  Law  Judge  of 
the  45th  Judicial  District,  Pennsylvania,  I  was  called  upon  to 
decide  a  question  of  practice  which  had  already  been  disposed 
of  by  the  President  of  the  Court  in  another  case.  Upon  an 
examination  of  the  question,  I  was  not  able  to  agree  with  the 
opinion  which  he  had  expressed,  but  being  the  junior  judge 
of  the  Court,  and  the  question  being  one  of  practice,  in  order 
to  avoid  confusion  I  deemed  it  best  to  defer  to  the  opinion  of 
the  President  Judge,  contenting  myself  with  putting  on  record 
in  a  dissenting  opinion  the  views  which  I  entertained.  This  case 
was  carried  to  the  Supreme  Court  of  the  State,  and  my  decision 
was  reversed,  the  Court  adopting  the  views  expressed  in  my 
dissenting  opinion.  113  Pa.  200.  The  President  Judge  did 
not  sit  with  me  in  the  ailment  and  disposition  of  this  case, 
but  the  course  taken  was  necessary  in  order  to  avoid  a  conflict 
of  ruling.  You  will  note  that  in  this  I  followed  the  practice 
in  several  of  the  cases  which  are  cited  in  the  article  referred  to 
in  your  paper. 

The  effect  of  a  decision  by  a  divided  court  was  presented  in 
a  still  more  interesting  case  when  I  was  on  the  Federal  Bench, 
in  Hanifen  «.  Armitage,  117  Fedr  845.  The  subject  of  the  suit 
in  that  case  was  a  patent  for  knitted  astrakhan  cloth.  The 
validity  of  the  patent  had  been  at  first  sustained  by  Judge 
Dallas  in  Hanifen  v.  Godshalk,  78  Fed  811  but  upon  a  re- 
hearing he  had  felt  himself  controlled  by  certain  expert  evidence 
and  decided  against  it.  But  on  appeal  he  was  reversed  and  the 
patent  unheld,  although  the  Court  of  Appeals  was  not  unani- 
mous. 84  Fed.  649.  In  the  meantime,  the  same  patent  came 
up  for  consideration  in  the  Second  Circuit  and  was  sustained 
by  Judge  Townsend  in  a  well-considered  opinion.  Hanifen  v. 
Price,  96  Fed.  435.  But  he  in  turn  was  reversed  by  the  Court 
of  Appeals  of  the  Second  Circuit,  and  the  patent  declared  in- 
valid. 102  Fed.  509.  In  view  of  the  conflicting  decisions  in 
the  two  circuits,  the  Supreme  Court  of  the  United  States  al- 
lowed a  certiorari  in  the  case  in  the  Second  Circuit,  and  in  that 
Court  the  judges  were  evenly  divided  and  the  decision  was 
accordingly  affirmed.  186  U.  S.  481.  -This  was  the  situation 
when  the  patent  came  up  before  me  for  disposition  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. The  patent  having  been  sustained  by  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit,  in  which  I  was  sitting  (84 
Fed.  649),  I  felt  constrained  by  that  decision,  but  at  the  saihe 
time  upon  an  independent  consideration  of  the  question  I  held 
the  patent  to  be  valid.    The  decision  of  the  Supreme  Court  of 
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the  United  States  affirming  the  contrary  ruling  in  the  Second 
Circuit  having  been  made  by  divided  court,  I  did  not  regard 
it  as  binding.  And  upon  my  decision  being  taken  to  the  Circuit 
Court  of  Appeals  of  the  Third  Circuit,  the  appeal  was  dis- 
missed. Armitage  v.  Hanifen,  121  Fed  1018.  This  left  the 
patent  in  the  anomalous  position  of  being  good  in  the  Third 
Circuit  but  bad  in  the  Second.  I  understand,  however,  that  the 
decision  favoring  the  patent  was  finally  accepted. 

I  am  reminded  in  this  connection  of  another  anomalous  situa- 
tion which  arose  in  the  case  of  Commonwealth  v.  Mathues,  210 
Pa.  372.  The  question  there  involved  was  the  validity  of  in 
Act  of  the  Pennsylvania  Legislature,  increasing  the  salary  of 
the  various  judges  of  the  State,  including  those  of  the  Supreme 
Court.  The  law  was  contested  on  the  ground  that  the  State 
Constitution  prohibited  the  increase  in  salary  of  those  who  were 
in  office.  And  on  this  ground,  a  similar  statute  had  been  vetoed 
by  Governor  Beaver  in  1889.  When  this  case  came  up  in  the 
lower  court,  the  Act  was  sustained,  the  Constitutional  provi- 
sion being  held  not  to  apply  to  judges  of  the  court.  An  appeal 
being  taken  to  the  Supreme  Court,  the  judges  of  that  court, 
with  one  exception,  were  directly  interested  in  the  salary  in- 
crease and  therefore  felt  themselves  disqualified  to  consider  or 
pass  upon  the  question.  One  of  the  judges,  however.  Judge 
Thompson,  was  there  by  temporary  appointment,  and  the  case 
was  therefore  turned  over  to  him  for  disposition.  He  sustained 
the  law  and  upon  his  opinion  the  judgment  of  the  court  below 
was  afftrmed.  It  required,  of  course,  the  vote  of  at  least  a 
majority  of  the  other  judges  to  dispose  of  the  appeal*  But 
the  decision  in  fact  rested  upon  the  one  judge  who  happened  not 
to  be  disqualified 
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Kidnapping. 

AKECBNT  New  York  crime,  as  yet  unsolved,  has  led  to 
considerable  discussion  of  the  best  means  of  pre- 
venting the  crime  of  kidnapping.  Kidnapping  for  ran- 
som, as  distinguished  from  a  technical  offense  growing 
out  of  a  separation  of  parents,  is  an  offense  which 
arouses  peculiar  indignation,  appealing  as  it  does  to  the 
parental  affection  of  which  few  are  devoid.  In  addition 
to  the  grief  and  anxiety  visited  on  the  parents  by  a  tem- 
porary abduction,  kidnapping  not  infrequently  results  in 
the  death  of  the  child  either  by  murder  or  from  the- 
privation  incident  to  concealment.  Moreover,  the  crime 
presents  some  peculiar  difficulties  of  detection  because  the 
natural  tendency  of  parents  is  to  put  the  recovery  of  the 
child  above  the  capture  of  the  criminals,  and  police  aid  is 
often  not  invoked  promptly.  While  many  suggestions  have 
been  made  for  strengthening  the  law,  none  of  them  seem 
practical.  Certainly  there  is  no  merit  in  the  one  most 
often  proffered,  the  increase  of  penalties.  Making  kid- 
napping a  capital  crime  would  not  aid  in  the  detection 
of  the  culprit,  but  would  certainly  give  an  added  incentive 
for  the  murder  of  the  child.  'There  is  one  collateral  con- 
sideration which  is  of  some  interest.  It  has  been  much 
discussed  whether  the  parents  of  a  child  kidnapped  in 
its  infancy  would  be  able  to  identify  it  a  year  or  two 
later,  and  the  question  is  certainly  a  doubtful  one.  This 
uncertainty  in  a  matter  so  vital  to  the  interested  persons 
furnishes  another  argument  for  the  proposition  that  there 
should  be  established  a  uniform  system  of  finger  print 
records,  the  finger  print  of  every  child  being  roistered 
with  his  birth  certificate.     By  this  means  identification 


could  be  made  easy  and  certain,  not  only  in  case  of  kid- 
napping but  in  the  many  other  instances  in  which  per- 
sonal identity  becomes  a  judicial  issue. 


Personal  Records. 


I 


T  is  about  time  that  the  people  of  the  United  States 
awoke  to  a  realization  of  the  fact  that  the  extent  of 
our  population  and  the  complexity  of  our  civilization 
require  a  better  and  more  complete  system  of  vital  atid 
personal  statistics.  A  few  loosely  kept  records  of  births 
and  deaths,  under  ever  varying  local  control,  and  a  census 
taken  every  ten  years  represent  now,  as  they  did  a  hun- 
dred years  ago,  our  sole  effort  in  that  direction.  Mean- 
while facilities  for  travel  increase,  immigration  pours  in, 
and  the  privil^e  granted  in  most  states  to  change  a 
personal  name  at  will  without  any  record  of  the  fact  is 
being  increasingly  taken  advantage  of.  Every  lawyer 
knows  how  difficult  and  uncertain  is  the  investigation  of 
questions  of  birth  and  pedigree;  how  impossible  it  is  in 
most  cases  to  examine  into  the  personal  antecedents  of 
any  person.  In  a  new  and  unsettled  country  this  was 
well  enough ;  it  was  perhaps  best  that  men  should  be  able 
to  leave  tiieir  past  behind  them  and  make  a  new  start, 
but  we  are  now  rapidly  outgrowing  that  stage  of  our 
national  existence  Such  a  system  as  obtains  in  some 
European  countries  where  a  man  cannot  sojourn  in  a 
municipality  more  than  a  limited  number  of  hours  with- 
out giving  an  account  of  himself  to  the  public  authorities 
is  probably  unnecessary  and  inadvisable.  But  short  of 
that  is  much  which  could  profitably  be  done.  A  uniform 
and  rigidly  kept  record  of  births,  deaths,  marriages  and 
divorces  should  be  instituted.  Change  of  name  without  a 
public  record. should  be  prohibited.  As  previously  sug- 
gested, finger  prints  should  be  a  part  of  each  entry,  so 
that  personal  identity  can  be  proven  in  connection  there- 
with. On  any  change  of  residence,  a  statement  should 
be  required  to  be  filed  at  the  new  place  of  residence  as  to 
where  the  earlier  record  of  the  individual  is  to  be  found. 
All  this  involves  comparatively  little  trouble  or  expense 
and  no  invasion  whatever  of  personal  liberty,  yet  it  would 
simplify  many  legal  investigations,  and  aid  immeasurably 
in  clearing  up  doubtful  cases  as  to  right  of  inheritance. 
It  is  an  every-day  matter  to  find  a  land  title  depending 
on  what  issue  a  certain  person  left  or  whether  he  was 
married  at  the  tikne  of  making  a  certain  (^eed.  The  most 
any  lawyer  can  now  do  is  to  collect  a  few  affidavits  of  no 
legal  value  whatever  and  take  his  chances.  A  properly 
kept  system  of  vital  statistics^  would  m^ke  this  phase  of 
title  investigation  as  definite  as  the  recorded  chain  of 
conveyances.  Most  states  require  as  prerequisite  to  the 
issuance  of  a  marriage  license  an  oath  as  to  the  eligibility 
of  the  parties,  an  oath  which  many  do  not  hesitate  to  make 
falsely,  leaving  the  innocent  person  to  learn  in  later  years 
that  the  marriage  is  void.  This  form  of  fraud  could 
easily  be  obviated  by  requiring  proper  records  and  the 
production  of  a  certified  copy  thereof.  Illustrations  might 
be  multiplied,  and  the  public  interest  to  be  served  seems 
to  outweigh  greatly  the  trouble  and  expense  involved. 

Common  Sense  at  Last. 

APEESON  who  has  grown  into  the  cynical  habit  of 
expecting  to  find  a  miscarriage  of  justice  every  time 
he  picks  up  a  case  containing  a  technical  objection  to  an 
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indictment  will  be  agreeably  surprised  on  reading  the  re- 
cent Texas  case  of  Oarza  v.  StaU,  222  S.  W.  1105.  The 
indictment  in  that  case  charged  the  defendant  with  un- 
lawfully carrying  a  "pistle."  His  attorney  promptly 
urged  that  "pistle^^  was  an  elliptical  form  of  "epistle'' 
meaning  written  communication,  citing  its  use  in  that 
sense  by  Chaucer  some  seven  hundred  years  ago.  But  to 
this  contention  the  court  with  unfeding  and  well  nigh 
unconstitutional  comnion  sense  responded:  '*We  do  not 
think  that  the  fact  that  an  early  English  poet,  in  the 
exercise  of  his  license,  should  have  used  this  word  in  that 
sense,  would  necessarily  give  it  any  standing  at  this  time, 
or  would  likely  mislead  a  Brazoria  county  Mexican,  de- 
fended by  a  pair  of  able  lawyers,  into  tiie  mistake,  in 
preparing  for  trial  upon  a  charge  of  unlawfully  carrying 
a  Epistle,'  of  seriously  thinking  himself  charged  with  un- 
lawfully carrying  a  communication."  As  compared  with 
another  recent  decision  (State  v.  AtJcms,  77  So.  771) 
holding  that  no  offense  was  charged  by  an  indictment 
alleging  that  the^  defendant  "did  unlawfully  and  feloni- 
ously shoow  one  Rich  Armstrong  with  a  dangerous 
weapon,  to  wit  a  pistol,"  it  appears  that  even  the  legal 
world  does  mova 

Dying  Declarations  in  Workmen's  Compensation  Cases. 

THERE  has  always  seemed  to  be  a  want  of  logic  in  the 
rule  which  confined  to  homicide  cases  the  admissi- 
bility of  dying  declarations.  If  such  declarations  rise  to 
the  level  of  legal  evidence  they  should  be  admitted  in  all 
cases;  if  they  do  not,  no  consideration  of  convenience 
should  make  them  admissible  against  a  man  on  trial  for 
his  life.  Some  six  years  ago  the  Kansas  court  repudiated 
the  rule  and  held  a  dying  declaration  admissible  in  a  civil 
case  (Thurston  v.  Fritz,  91  Kan.  468),  saying:  "We 
are  confronted  with  a  restrictive  rule  of  evidence  com- 
mendable only  for  its  age,  its  respectability  resting  solely 
upon  a  habit  of  judicial  recognition,  formed  without 
reason  and  continued  without  justification.  The  fact  that 
the  reason  for  a  given  rule  perished  long  ago  is  no  just 
excuse  for  refusing  now  to  declare  the  rule  itself  abro- 
gated, but  rather  the  greater  justification  for  so  declaring; 
and  if  no  reason  ever  existed,  that  fact  furnishes  addi- 
tional justification."  So  far  as  has  come  to  our  notice  no 
other  jurisdiction  has  thus  far  followed  this  decision.  Tjje 
same  court  in  the  recent  case  of  Vusswr  v.  Swift,  189  Pac. 
943,  applied  the  doctrine  announced  by  it  in  admitting 
in  a  proceeding  under  the  Workmen's  Compensation  Act 
a  statement  made  in  extremis  by  the  injured  employee 
as  to  the  manner  in  which  he  received  the  injury.  The 
general  theory  of  workmen's  compensation  proceedings 
dictates  a  certain  relaxation  of  the  rules  of  evidence,  and 
it  would  seem  that  in  those  proceedings  the  ancient  and 
illogical  rule  against  dying  declarations  in  civil  cases 
might  well  be  abrogated.  The  question  does  not  seem  to 
have  been  passed  on  except  in  the  case  cited.  In  Beck  v. 
Whittlesherger,  181  Mich.  463,  Ann.  Cas.  1916C  771, 
it  was  held  that  a  self-serving  statement  by  an  injured 
workman  as  to  the  cause  of  his  injury  was  inadmissible, 
and  there  are  two  English  cases  cited  in  that  opinion 
which  hold  to  the  same  effect.  A  different  view  has  been 
taken  in  Ireland.  Wright  v.  Kerrigan  [1911]  2  Ir.  R.  301. 
These  cases,  however,  do  not  touch  the  proposition  that 
if  the  expectancy  of  death  does  in  fact  add  any  weight 


to  a;n  ex  parte  declaration  its  effect  is  as  great  in  a  civil 
as  in  a  criminal  case. 

Bar  Association  Recommendation  of  Judicial  Candidates. 

T^  EFEBRiNo  to  the  f  act  that  little  weight  is  attached  by 
-t^-  voters  generally  to  a  Bar  Association  recommenda- 
tion of  candidates  for  judicial  office,  a  letter  recently 
printed  in  a  St.  Louis  paper  is  here  quoted  in  part,  not 
in  approval  of  its  sentiments  but  because  it  reflects  with 
some  accuracy  a  type  of  public  opinion.    The  writer  says: 

''The  voters  know  that  members  of  the  Bar  Association  have 
received  and  continue  to  receive  exorbitant  fees,  allowed  them 
by  the  bench,  in  cases,  for  instance,  where  business  eonoems  are 
put  in  the  hands  of  a  receiver,  and  the  Bar  Association  has  made 
no  protest.  The  amicus  curi»  has  ceased  to  exist  and  the  curia 
parasiti  has  taken  its  place.  Each  court,  circuit  and  probate, 
has  its  ring  of  favorites — ^Bar  Association  members — ^who  are 
appointed  and  given  large  compensation  for  their  services  by 
the  court,  and  no  protest  comes  from  the  Bar  Association.  In 
the  criminal  divisions  of  the  Circuit  Court  it  is  mandatory  on 
the  judge  to  appoint  counsel  to  def^d  those  charged  with  crime, 
and  those  of  us  who  serve  on  juries  know  that  incompetent  young 
lawyers  are  always  appointed^  no  fee  being  allowed.  Mr.  Curia 
Parasiti  is  never  appointed  to  defend  indigent  persons  charged 
with  crime,  and  if  appointed  he  would  refuse  to  serve.  Drop 
into  the  Circuit  Court — civil  division — ^any  morning  and  there 
in  all  his  receptive  preparedness  you  will  find  Curia  Parasiti — 
dozens  of  him — awaiting  the  toothsome  viands  that  fall  off  the 
judges'  bench  and  no  protest  from  the  Bar  Association.'' 

Of  course  it  is  not  true  that  Bar  Association  recom- 
mendations are  controlled  by  judicial  favors  past  or 
expected,  but  that  many  laymen  believe  they  are 
and  value  them  accordingly  is  undeniable.  From  that 
fact  much  harm  results,  because  the  members  of  the  bar 
are  obviously  the  most  fit  if  not  the  only  fit  judges  of 
judicial  capacity.  To  educate  the  public  into  a  belief 
in  professional  honesty  and  disinterestedness  is  a  hopeless 
task — one  dishonest  lawyer  will  undo  in  an  hour  a  yearns 
work  of  his  more  honorable  associates.  As  has  previously 
been  pointed  out  in  Law  Notes  the  solution  would  seem 
to  lie  in  elevating  the  Bar  Association  to  a  higher  and 
more  independent  position.  At  present  no  association 
represents  more  than  a  small  minority  of  the  profession, 
and  it  in  turn  is  controlled  by  the  small  minority  of  its 
members  who  are  willing  to  do  the  work.  The  associa- 
tion has  no  powers  and  no  recognized  status,  and  the 
motives  which  impel  to  membership  appeal  to  but  a  few. 
But  given  a  Bar  Association  membership  of  which  follows 
from  membership  of  the  bar,  and  which  is  given  by  law 
power  to  discipline  its  own  members  and  to  formulate 
subject  to  judicial  approval  the  rules  of  civil  procedure, 
and  its  independence  and  prestige  would  soon  command 
popular  recognition  and  lead  to  a  ready  acceptance  of 
its  recommendations. 

• 
Legal  AidJSocieties. 

IT  is  reported  that  the  American  Bar  Association  at  its 
recent  convention  in  St.  Louis  reconunended  the 
establishment  of  legal  aid  bureaus  throughout  the  United 
States  to  give  free  legal  advice  and  assistance  to  the  poor. 
However  little  weight  may  be  attached  by  the  votei:s  to 
such  a  recommendation,  its  influence  in  legislative  and 
professional  circles  cannot  but  be  great,  and  it  is  probable 
that  this  action  of  the  association  will  give  a  great  impetus 
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to  the  cause  of  legal  aid  to  the  poor.  That  such  a  measure 
is  of  peculiar  timeliness  was  pointed  out  by  Mr.  Hughes, 
who  said  that  there  is  no  more  serious  menace  at  the 
present  time  "than  the  discontent  which  is  fostered  by 
a  belief  that  one  cannot  enforce  his  legal  rights  because 
of  poverty.^'  The  reports  thus  far  received  do  not  in- 
dicate whether  the  association  favored  the  voluntary  or 
the  official  type  of  legal  aid  association,  or,  in  fact,  whether 
it  committed  itself  on  that  point.  The  voluntary  bureau 
is  hampered  by  the  ever  present  difficulty  of  securing 
contributions  sufficient  to  maintain  its  efficiency,  while 
the  municipal  bureau  must  cope  with  the  periodic 
official  incompetence  with  which  every  municipality  is 
afflicted.  It  is  believed,  however,  that  in  the  long 
run  the  latter  evil  can  be  overcome  more  fully  than 
the  former.  On  principle,  the  argument  favors  the 
official  bureau,  since  justice  is  a  public  concern,  and 
there  is  no  more  reason  why  the  indigent  litigant  should 
be  compelled  to  look  to  private  benevolence  for  the  services 
of  an  attorney  than  for  making  him  resort  to  the  same 
assistance  to  pay  a  judge  to  hear  his  case.  Certainly  the 
/  matter  is  one  deserving  of  prompt  attention.  Mr.  Reginald 
Heber  Smith  says  ("Justice  and  the  Poor,"  p.  33)  that 
"there  are  in  the  United  States  over  35,000,000  men, 
women  and  children  whose  financial  condition  renders 
them  unable  to  pay  any  appreciable  sum  for  attorneys' 
services"  and  who  are  thereby  in  effect  debarred  from  any 
opportunity  of  resort  to  the  courts.  The  most  liberal  dis- 
count of  these  figures  leaves  a  condition  which  makes 
it  impossible  to  say  with  any  truth  that  our  government 
in  fact  secures  equal  protection  of  the  law  to  all. 

"  Babe  '*  Ruth  and  the  Right  of  Privacy. 

""Dabe"  Ruth,  the  well-known  New  York  baseball 
-D  player,  is  reported  to  have  brought  a  suit  against 
a  moving  picture  concern,  which  having  taken  a  number 
of  pictures  of  the  homerun  king  in  action  during  the 
progress  of  actual  games  has  pieced  them  together  and 
is  exhibiting  them  under  the  title  "Babe  Ruth  in  *Over 
the  Fenca' "  A  New  York  statute  (Civil  Rights  Law, 
§  51,  McKinney's  Consol.  Laws,  Book  8,  p.  44)  provides 
that  any  person  whose  "name,  portrait  or  picture"  is 
used  "for  advertising  purposes  or  for  the  purpose  of 
trade"  without  his  consent  is  entitled  to  damages  and 
an  injunction.  The  applicability  of  this  statute  is  settled 
by  the  decision  in  Binns  v.  VUagraph  Co.,  210  N.  Y.  51, 
Ann.  Cas.  1915B  1024,  sustaining  an  injunction  against 
the  use  of  a  motion  picture  film  depicting  the  rescue  of 
the  steamer  Bepvhlic  and  using  the  name  and  alleged 
portrait  of  Jack  Binns,  the  wireless  operator  on  that  ship. 
It  is  however  contended  by  the  defendant  that  the  statute 
is  designed  to  protect  the  right  of  privacy  and  that  Mr. 
Ruth  as  a  public  character  is  not  entitled  to  its  benefits, 
particularly  with  respect  to  pictures  taken  of  his  actual 
professional  work.  In  some  of  the  cases  sustaining  a  com- 
mon law  right  of  privacy  an  exception  as  to  public  char- 
acters or  institutions  has  been  made.  See  Vassal-  College 
V.  Loose-Wiles,  197  Fed.  982.  No  such  exception  is, 
however,  contained  in  the  New  York  statute  and  no 
decision  thus  far  appears  to  have  read  it  in  by  way  of 
interpretation.  While  the  statute  is  doubtless  aimed 
primarily  at  invasions  of  privacy  there  is  nothing  in  its 
terms  to  forbid  giving  a  construction  broad  enough  to 


protect  public  characters  in  whatever  profit  they  may 
derive  from  their  celebrity.  It  is  a  well-known  fact  that 
noted  athletes  can  command  large  sums  for  appearing  in 
the  "movies."  The  commercial  value  of  such  a  repre- 
sentation should  in  all  equity  belong  to  him  whose  prowess 
created  it  and  not  to  some  outsider. 

Insurance  against  Libel  Suits. 

Tt  seems  to  be  well  settled  by  authority  that  insurance 
A  indemnifying  against  liability  for  tort  is  not  contrary 
to  public  policy  though  the  correctness  of  the  holding  is 
open  to  much  doubt.  Under  these  rulings  insurance 
against  employer's  liability  and  automobile  owner's  lia- 
bility have  become  common  and  there  is  or  was  an 
association  insuring  physicians  against  liability  for  mal- 
practice. There  is,  however,  one  closely  analogous  type 
of  insurance  which  seems  not  to  be  issued,  i.e.,  insurance 
of  newspaper  proprietors  against  liability  for  defamation. 
In  one  aspect  such  insurance  is  as  legitimate  as  those 
which  have  been  referred  to.  There  are  thousands  of 
small  papers  any  one  of  which  might,  by  the  error  of 
a  correspondent,  be  subjected  to  a  ruinous  liability.  Many 
of  the  libels  for  which  recovery  is  had  are  the  result  of 
error  and  not  of  express  malice.  On  the  other  hand  there 
is  a  considerable  amount  of  reckless  or  malicious  defa- 
mation and  there  would  be  much  more  but  for  the  xe- 
straining  fear  of  legal  liability.  There  are  men  whom 
misfortune  or  ill-treatment  have  so  embittered  that  they 
are  filled  with  the  belief  that  every  one  around  is  inspired 
by  the  lowest  motives  and  guilty  of  the  most  dishonest 
practices.  Let  such  a  person  be  free  to  publish  what  he 
will  without  fear  of  consequences  on  payment  of  an  in- 
surance premium  and  no  reputation  would  be  safe. 
Political  or  business  interests  would  conduct  organized 
campaigns  of  defamation  against  rivals,  looking  to  their 
insurance  policies  for  protection.  The  utmost  limit  con- 
sistent with  public  safety  would  seem  to  be  to  permit 
insurance  against  liability  for  defamation  by  mistake  or 
by  the  default  of  a  minor  employee.  The  only  other 
course  is  to  enact  extremely  rigid  laws  as  to  criminal 
responsibility,  and  this  has  its  dangers  because  of  the 
possibility  that  such  laws  may  be  perverted  by  power- 
ful interests  to  the  suppression  of  free  speech.  Criminal 
prosecutions  for  libel  have  none  too  reputable  a  past  and 
are  r^arded  with  considerable  suspicion  by  our  people, 
as  witness  the  number  of  state  constitutions  making  juries 
judges  of  the  law  in  such  cases. 

Conveyance  in  Fraud  of  Wife. 

IN  the  August  issue  of  Law  Notes  some  reference  was 
made  to  the  case  of  Leonard  v.  Leonard,  181  Mass. 
458,  holding  that  a  conveyance  by  a  husband  subject  to 
a  life  estate  with  the  intent  to  defeat  his  wife^s  statutory 
share  in  his  estate  is  valid.  In  this  connection  one  of 
the  justices  of  the  supreme  court  of  Colorado  calls  our 
attention  to  two  cases  decided  in  that  jurisdiction,  Smith 
V.  Smith,  22  Colo.  480,  24  Colo.  527,  and  Phillips  v. 
Phillips,  30  Colo.  516.  These  cases  establish  a  rule  not 
at  variance  with  that  of  the  Massachusetts  court,  but 
somewhat  more  carefully  guarded,  the  court  saying  in  the 
Phillips  case:  "The  authorities  generally  hold  that  col- 
orable conveyances  made  for  the  purpose  of  defeating  the 
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wife's  right  are  not  valid;  that  conveyances  made  in  im- 
mediate expectation  of  death  to  accomplish  the  purposes 
of  a  will  are  testamentary  in  character  and  do  not  defeat 
the  right  of  the  wife;  that  conveyances  made  in  con- 
templation of  marriage,  without  the  knowledge  of  the 
intended  wife,  for  the  purpose  of  defeating  th^  right  of 
dower,  are  regarded  as  fraudulent  In  the  Smith  case, 
as  we  read  it,  it  is  decided  that  a  husband  may  dispose 
of  his  property  for  the  purpose  of  defeating  the  right 
of  the  wife,  and  unless  the  transaction  is  colorable  merely, 
or  is  attended  with  circumstances  indicating  fraud,  it 
will  be  good  as  against  the  wife;  and  the  fact  that  the 
husband  intended  to  defeat  her  right  is  not  in  itself  suffi- 
cient to  invalidate  the  conveyance — ^there  must  be  par- 
ticipation in  fraudulent  conduct  by  the  grantee."  Under 
the  decision  in  the  Colorado  cases  it  is  not  altogether 
clear  whether  the  conveyance  involved  in  the  Massachusetts 
case  would  have  been  sustained.  That  conveyance  re- 
served a  life  estate,  and  was  made  in  consideration  of 
support  of  the  grantor.  From  these  facts  it  might  be 
held  by  some  courts  that  the  conveyance  was  colorable. 
In  respect  to  conv^ance  for  a  consideration  it  is  difficult 
to  see  how  any  greater  protection  can  be  given  to  the  wife 
than  that  aflForded  by  the  Colorado  decisions.  Where  the 
statute  permits  a  conveyance  without  the  concurrence  of 
the  wife,  every  conveyance  in  pursuance  of  that  authority 
is  made  with  knowledge  that  it  will  decrease  the  amount 
of  estate  descending  to  the  wife  and  therefore  with  im- 
plied intent  that  it  shall  do  so.  To  make  the  intent,  a 
criterion  would,  therefore,  defeat  the  statute  permitting 
the  conveyance.  The  utmost  protection  that  a  wife  can 
rightfully  claim  from  the  courts  is  against  mere  colorable 
conveyances.  It  is  however  important  that  this  exception 
to  the  right  to  convey  should  be  clearly  defined  and  well 
enforced.  It  is  to  be  noted  that  in  a  more  recent  Massa- 
chusetts case  (Eaton  v.  Eaton,  233  Mass.  351,  6  A.  L.  R 
1426)  gifts  by  a  husband  which  defeated  the  rights  of 
his  wife  under  an  antenuptial  agreement  were  held  to  be 
void,  the  court  saying:  "The  true  rule,  fairly  to  be  de- 
duced from  the  weight  of  authority  and  resting  on  sound 
reason,  is  that  a  man  who  has  entered  into  an  antenuptial 
agreement  with  a  woman  who  becomes  his  wife,  to  give 
her  by  will  a  proportional  part  of  his  estate,  may,  without 
breaking  his  agreement,  make  gifts  during  his  life  in 
good  faith  and  reasonable  in  amount,  having  regard  to 
all  the  circumstances;  but  he  cannot  make  gifts  either 
absolutely,  conditionally,  indirectly,  or  otherwise  for  the 
main  purpose  of  defeating  his  agreement  and  preventing 
it  from  operating  for  the  benefit  of  his  wifa"  It  would 
seem  that  the  same  rule  should'  apply  to  gifts  in  the 
absence  of  an  agreement,  the  duty  of  good  faith  being 
the  same  in  each  instance. 


The  Future  of  the  Profession. 


I 


T  is  quite  obvious  that  the  present  trend  if  continued 
must  seriously  affect  the  future  of  the  profession. 
On  the  one  hand  workmen's  compensation  acts,  arbitra- 
tion agreements  and  the  like  are  .very  sensibly  cutting 
down  the  volume  of  litigation.  At  the  same  time  the  law 
schools  are  graduating  an  ever-increasing  number  of 
aspirants  for  professional  honors.  It  is  further  to  be 
noted  that  the  business  in  large  cities  is  tending  more 
and  more  to  center  in  a  few  offices  where  most  of  the 


work  is  done  by  a  large  staff  of  clerks.  Of  course  there 
is  "always  room  at  the  top,"  but  very  few  ever  get  to  the 
top.  For  the  others,  there  will  not  be  business  enough 
to  go  around.  Some  will  engage  in  "side  lines,''  some 
will  resort  to  more  or  less  une&ical  efforts  to  get  busi- 
ness. In  any  event  the  tone  and  standing  of  the  profes- 
sion will  suffer.  Fortunately  the  situation  is  one  which 
is  self-corrective.  With  the  recognition  that  the  practice 
of  law  is  unprofitable  will  come  a  decrease  in  the  candi- 
dates for  its  rewards,  and  demand  and  supply  will  again 
equalize.  The  high  wages  paid  in  various  employments 
will  -  also  lead  many  into  manual  vocations  who  would 
otherwise  have  aspired  to  a  profession.  If  there  could  be 
made  at  the  present  time  a  marked  increase  in  the  edu- 
cational requirements  for  admission  to  the  bar,  it  would, 
in  connection  with  the  tendencies  which  have  been  re- 
ferred to,  lead  to  a  distinct  elevation  of  the  profession. 
But  if  this  is  not  done,  if  the  matter  is  left  to  be  de- 
termined by  the  "survival  of  the  fittest"  the  survivors  will 
in  the  main  be  not  those  fittest  to  uphold  the  ideals  and 
dignity  of  the  profession,  but  those  best  fitted  for  the 
sordid  task  of  making  a  living  out  of  the  practice  of  law  ^ 
without  directly  infringing  ^ny  provision  of  the  penal 
code.  Many  law  schools  have  increased  greatly  the  severity 
of  their  entrance  requirements,  but  these  instances  are 
ineffective  to  protect  the  profession  as  long  as  admission 
to  the  bar  is  open  through  other  and  less  exacting  avenues. 


UNEQUAL  REPRESENTATION  IN  CONGRESS. 

The  Federal  Constitution  (art.  I,  sec.  2)  provides  that 
representatives  in  Congress  "shall  be  apportioned  among 
the  several  states  which  may  be  included  within  this 
Union  according  to  their  respective  numbers,  which  shall 
be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of 
years  and  excluding  Indians  not  taxed,  three-fifths  of  all 
other  persons."  The  abolition  of  slavery  of  course  de- 
stroyed the  effect  of  the  last  clause,  so  that  representation 
in  Congress  is  now  determined  strictly  on  the  basis  of 
population.  The  vote  of  each  state  in  the  electoral  college 
being  equal  to  the  total  number  of  representatives  and 
senators  elected  in  the  state  (Const,  art.  II,  sec.  1)  is 
likewise  fixed  on  the  basis  of  population.  The  provision 
for  including  in  the  population  three-fifths  of  the  slaves 
was  of  course  a  concession  to  the  less  populous  states — 
one  of  the  many  compromises  which  were  essential  to  the 
unanimous  adoption  of  the  Constitution,  and  is  not  to  be 
considered  as  establishing  any  principle  of  representation. 

With  voting  qualifications  on  a  basis  of  substantial 
uniformity,  representation  by  population  is  as  equitable 
as  any  other  system.  But  since  the  adoption  of  the  Con- 
stitution a  great  diversity  in  those  qualifications  has 
grown  up.  Many  of  the  former  slave  states  have  by  such 
provisions  as  the  "grandfather  clause"  practically  dis- 
franchised the  negro.  Other  states,  like  Massachusetts, 
have  adopted  more  or  less  stringent  educational  qualifica- 
tions. The  Nineteenth  Amendment  to  the  contrary  not- 
withstanding, the  question  of  what  persons  shall  be  ad- 
mitted to  vote  in  a  state  is  a  local  one.     A  state  may 
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extend  the  right  of  suffrage  to  every  resident  or  may  limit 
it  strictly  and  no  other  state  has  a  right  to  complain. 

But  when  it  comes  to  the  question  of  the  number  of 
votes  which  a  state*  shall  have  as  compared  with  other 
states  in  national  affairs,  a  different  question  is  presented. 
It  is  submitted  that  the  true  and  logical  basis  for  the 
representation  of  a  state  in  federal  affairs  is  the  votes 
cast  in  that  state  and  not  its  population.  In  no  true  or 
legal  sense  does  a  member  of  Congress  represent  the  non- 
voters  of  his  state.  Of  course  his  acts  affect  them,  but 
no  more  than  they  affect  the  residents  of  other  states. 
He  is  the  representative  of  those  from  whom  his  mandate 
was  received;  those  who  had  the  power  to  designate  a 
representative  and  to  determine  at  the  close  of  his  term 
whether  he  has  satisfactorily  represented  them.  In  prac- 
tice as  well  as  in  theory  this  holds  true.  Everyone  knows 
that  the  public  opinion  by  which  the  o^cial  acts  of  a 
congressman  are  influenced  is  the  opinion  of  the  voters  of 
his  district.  Perhaps  the  strongest  of  the  arguments  which 
led  to  the  general  adoption  of  woman  suffrage  was  that 
women  as  property  owners  were  subjected  to  "taxation 
without  representation." 

Putting  the  matter  in  another  form  a  certain  question 
of  national  policy  is  to  be  passed  on,  and  in  the  absence 
of  a  system  of  direct  legislation  the  voters  must  elect 
representatives  to  vote  thereon  according  to  their  will. 
Is  it  not,  as  thus  r^arded,  an  obvious  injustice  that  one 
group  of  50,000  voters  should  be  entitled  to  have  the 
votes  of  two  representatives  cast  according  to  their  direc- 
tion, while  another  group  of  equal  number  has  but  a 
single  representative  ?  So  the  voters  of  the  United  States 
elect  their  President  according  to  the  somewhat  cumbrous 
system  which  the  Constitution  provides.  What  equity  is 
there  in  the  proposition  that  every  9826  voters  in  Alabama 
shall  have  one  vote  for  President  in  the  electoral  college, 
while  in  California  one  vote  is  allowed  to  51,809  voters  ? 
The  situation  is  clearly  presented  by  the  following  table, 
wherein  the  statement  of  population  is  based  on  the  census 
of  1910,  while  the  Presidential  vote  given  is  that  of  1912, 
the  election  next  following  the  date  of  the  census.  In  the 
statement  of  the  number  of  voters  per  representative  frac- 
tions are  disregarded. 

The  inequalities  disclosed  by  this  tabulation  are 
80  glaring  as  scarcely  to  require  comment.  Suppose 
a  measure  is  before  Congress,  say  a  child  labor  law; 
each  group  of  approximately  12,000  voters  in  Alabama, 
Louisiana,  Mississippi  and  North  and  South  Carolina  is 
entitled  to  cast  one  vote  in  Congress  for  or  against  it, 
while  the  voters  of  California,  Colorado,  Idaho,  Indiana 
and  New  York  are  entitled  to  one  vote  for  each  group  of 
approximately  55,000.  In  the  choice  of  a  President  the 
same  ratio  holds  true,  the  number  of  voters  represented 
by. one  vote  in  the  electoral  college  varying  from  about 
8000  in  Louisiana  to  44,000  in  Colorado — a  voting  power 
multiplied  by  6^^  by  the  mere  accident  of  residence  in 
one  state  rather  than  another. 

The  last  decade  has  seen  a  rapid  expansion  of  the  zone 
of  the  federal  government  and  the  tendency  in  that  direc- 
tion is  unabated.  The  United  States  is  steadily  becoming 
more  a  nation  and  less  an  aggr^ation  of  separate  com- 
monwealths. The  relation  of  the  citizen  to  the  national 
gbvemment  is  increasing  in  importance  and  complexity. 
National  regulations  now  touch  the  private  and  business 
life  of  the  individual  on  every  sida    The  idea  entertained 


by  many  of  the  founders  of  the  republic  that  the  federal 
government  is  principally  concerned  with  the  relation  of 
the  states  as  such  has  gone  into  the  discard.  Under  these 
conditions  inequality  in  the  voting  power  of  different 
sections  of  the  country  is  in  principle  destructive  of 
representative  government  and  in  practice  certain  to  pro- 
duce dissatisfaction  and  sectional  animosity.  The  right 
of  any  state  to  limit  suffrage  at  its  discretion  is  not  to 
be  denied.  But  under  the  present  system  a  state  by 
taking  the  vote  from  a  certain  class  of  citizens  gives  their 
votes  to  other  citizens.  A  state  disfranchises  within  its 
borders  those  whom  it  deems  unfit,  and  at  the  same  time 
votes  them  in  Washington.  A  white  man  in  New  York 
easts  his  own  vote  only,  while  a  white  man  in  Virginia 
casts,  in  national  affairs,  his  own  vote  and  that  of  two 
negroes  as  welL 


Population, 
1910 


Alabama 

Arizona 

Arkansas 

California 

Colorado 

Connecticut. . . . 

Delaware 

Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas...  V 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts. . 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina. 
North  Dakota.. 

Ohio 

Oklahoma 

Oregon 

Pennsylvania. . . 
Rhode  Island. . , 
South  Carolina. 
South  Dakota.. 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia. . 

Wisconsin 

Wyoming 


Presidential 

Vote, 

1912 


2,138,093 

204,354 
1,674,449 
2,377,549 

799,024. 
1,114,756 

202,322 

921,648 
2,609,121 

325,594 
5,638,591 
2,700,876 
2,224,771 
1,672,545 
2,289,905 
1,656,388 

742,371 
1,265,346 
3,366,416 
2,810,173 
2,075,708 
1,797,114 
3,293,335 

376,053 

1,192,214 

81,875 

430,572 
2,537,167 

327,301 
9,113,614 
2,206,287 

577,056 
4,767,121 
1,657,155 

672,765 
7,665,111 

542,610 
1,515,400 

583,888 
2,184,789 
3,896,542 

373,351 

355,956 
2,061,612 
1,141,990 
1,221,119 
2,333,860 

145,965 


Repre- 
sentation 

in 
Congress 


117,879 

23,722 
124,029 
673,527 
266,880 
190,398 

48,693 

51,891 
121,420 
105,765 
1,146,173 
654,474 
492,366 
366,497 
463,698 

79,377 
129,640 
231,981 
488,066 
560,976 
334,219 

64,258 
698,562 

79,826 
249,208 

20,115 

87,960 
424,622 

51,246 

1,887,983 

244,466 

86,580 

1,037,094 

253,801 

137,640 

1,217,602 

77,804 

50,360 
116,325 
247,821 
301,788 
112,385 

62,841 
136,976 
322,799 
268,566 
299,972 

42,296 


10 
1 
7 

11 
4 
6 
1 
4 

12 
2 

27 

13 

11 
8 

11 
8 
4 
6 

16 

13 

10 
8 

16 
2 
6 
1 
2 

12 
1 

43 

10 
3 

22 
8 
3 

36 
3 
7 
3 

10 

18 
2 
2 

10 
5 
6 

11 
1 


Electo- 
ral 
Votes 


No.  of 

Voters 

perCon- 

gresfflnan 


12 

3 

9 

13 

6 

7 

3 

6 

14 

4 

29 

15 

13 

11 

13 

10 

6 

8 

18 

16 

12 

10 

18 

4 

8 

3 

4 

14 

3 

45 

12 

6 

24 

10 

5 

38 

5 

9 

5 

12 

20 

4 

4 

12 

7 

8 

13 

3 


11,787 
23,722 
16,289 
61,228 
66,720 
38,079 
48,693 
12,975 
10,118 
52,877 
42,450 
50,344 
44,679 
40,687 
41,245 

9,922 
32,410 
38,663 
30,500 
42,382 
33,421 

8,032 
43,660 
39,913 
31,624 
20,115 
43,980 
36,686 
51,245 
43,906 
24,445 
28,860 
47,140 
31,725 
45,880 
33,819 
28,902 

7,192 
38,776 
24,782 
16,766 
56,192 
31,420 
13,697 
64,559 
44,761 
27,270 
42,296 


The  solution  of  course  lies  in  a  constitutional  amend- 
tnent  requiring  concessional  representation  to  be  appor- 
tioned according  to  the  vote  cast  at  the  last  presidential 
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election.  Whether  the  fairness  and  equity  of  such  an 
apportionment  will  ever  appeal  to  enough  of  the  states 
now  enjoying  an  unfair  advantage  to  permit  the  ratifica- 
tion of  such  an  amendment  remains  to  be  seen,  but  the 
question  is  one  deserving  of  more  attention  than  has  been 
•  given  to  it  thus  far. 

W.  A.  S. 


THE  AMBULANCE  CHASER  VS.  THE  CLAIM  AGENT. 

The  soliciting  of  business  by  a  certain  type  of  attorney 
has  long  been  a  thorn  in  the  side  of  the  legal  profession. 
Much  has  been  written  concerning  the  evils  attending 
the  business  methods  of  the  so-called  "ambulance  chaser," 
and  he  has  been  damned  in  no  uncertain  terms  by  the 
courts,  bar  associations  and  members  of  the  profession. 
Nothing  that  has  been  written  or  spoken  concerning  him 
has  been  or  can  be  too  severe.  As  was  said  in  Maires's 
Appeal,  189  Pa.  St.  99,  41  Atl.  988:  "No  lawyer  with 
a  proper  sense  of  the  dignity  of  the  profession,  as  well 
as  his  own  self-respect  as  a  man,  will  stoop  to  such  prac- 
tices as  have  been  laid  bare  in  the  present  proceeding. 
Not  even  death  can  keep  these  ghouls  of  society  at  bay; 
their  emissaries  invade  the  house  of  mourning ;  they  enter 
the  hospital ;  no  place  is  sacred  from  their  intrusion.  If 
any  more  such  exist,  it  is  hoped  that  the  censors  of  the  Law 
Association  will  continue  their  laudable  eflForts,  until  the 
oifenders  shall  have  been  discovered  and  driven  out  of 
the  profession." 

These  views  meet  with  the  approval  of  the  very  large 
majority  of  the  profession  who  share  the  hope  there 
expressed  for  the  elimination  of  this  pest.  But  there 
exists  a  kindred  evil  which  those  interested  in  the  sup- 
pression of  the  "shyster"  would  seem  to  have  lost  sight 
of  and  which  might  well  receive  some  of  the  attention 
bestowed  on  him.  While  the  claim  departments  of  the 
large  corporations,  particularly  railroad  and  street  car 
companies,  are  a  necessary  and  proper  adjunct  to  their 
business,  there  is  a  certain  class  of  claim  agent  who  might 
be  termed  the  twin  brother  to  the  ambulance  chaser,  and 
whose  activities  are  as  fruitful  of  evilas  his  counterpart 
among  the  lawyers,  if  not  more  so.  While  we  are 
purging  the  prof ession .  of  its  shysters,  would  it  not  be 
well  to  make  a  clean  sweep  and  eliminate  the  fraudulent 
claim  agent  as  well? 

A  brief  resume  of  the  measures  which  have  been  taken 
to  rid  the  profession  and  the  public  of  the  soliciting 
lawyer  is  of  interest  when  contrasted  with  the  almost  total 
lack  of  attention  given  the  fraudulent  claim  agent.  It 
was  recognized  at  an  early  date  that  the  practice  of 
soliciting  business  by  attorneys  was  unprofessional  and 
destructive  of  the  honor  of  the  profession  and  the  con- 
fidence of  the  community  in  the  integrity  of  its  members. 
The  practice  has  been  commented  upon  and  criticised 
at  meetings  of  lawyers  and  in  judicial  decisions  as  well 
as  by  the  general  public.  It  is  an  evil  from  which  the 
English  law  has  long  sought  to  protect  the  community 
through  proceedings  in  barratry  and  champerty,  which 
were  defined  as  offenses  in  the  early  stages  of  that  law. 
A  similar  purpose  may  also  be  found  in  the  Roman  law 
which  by  its  provisions  for  preventing  groundless  and  vexa-* 


tious  suits  required  that  the  plaintiff  should  take  an  oath . 
that  the  suit  was  not  commenced  from  malice  and  that  he 
believed  his  course  to  be  l^al  and  just.  The  defendant 
was  required  to  swear  that  in  his  "belief  the  plaintiff 
had  no  just  claim.  The  advocates  on  both  sides  were 
required  to  take  similar  oaths.  If  the  plaintiff  failed  in 
his  suit  he  was  fined  a  sum  which  was  sometimes  a  tenth 
part  of  the  demand,  and  in  cases  of  great  malice  and 
vexation,  the  plaintiff  was  further  punished  by  a  decree 
of  ignominy.  See  Thalllvimer  v.  Brvnckerhoff,  3  Cow. 
(N.  Y.)  623,  15  Am.  Dec.  308. 

The  common  law  of  champerty  and  barratry,  though 
in  somewhat  less  rigid  form,  has  been  adopted  by  many 
of  our  states,  while  in  others  statutes  have  been  enacted 
penalizing  the  practice*    In  applying  the  law  of  barratry 
to  a  case  of  solicitation  through  the  aid  of  paid  "runners" 
the  court  in  Maires's  Appeal,  189  Pa.  St.  99,  41  Atl.  988, 
said :     "The  manner  of  obtaining  the  right  to  bring  these 
suits  involves  another  common-law  offense,  that  of  common 
barratry.     Persons  who  did  not  care  to  bring  suit,  and 
perhaps  thought  their  injuries  were  as  much  the  result 
of  their  own  carelessness  as  that  of  any  one  else,  or  were 
unwilling  to  invest  their  money  in  the  moderate  costs 
of  a  lawsuit,  were  hunted  up  by  the  assistants  or  students, 
office  boys,  or   'runners'  of  Maires,   as  these  pests  are 
called,  and  thus  litigation  was  made  and  dishonesty  en- 
sued in  the  division  of  the  spoils.     'Common  barratry,' 
says  Mr.  Justice  Blackstone,  'is  the  offense  of  frequently 
exciting  and  stirring  up  suits  and  quarrels  between  his 
Majesty's  subjects,  either  at  law  or  otherwise.     The  pun- 
ishment for  this  offense  in  a  common  person  is  by  fine 
and  imprisonment;  but  if  the  offender   (as  is  too  fre- 
quently the  case)  belongs  to  the  profession  of  the  law, 
a  barrator,  who  is  thus  able  and  willing  to  do  mischief, 
ought  also  to  be  disabled  from  practicing  for  the  future.' 
Fourth  Commentaries,  134."  ^ 

In  at  least  one  state  it  was  at  one  time  by  statute 
declared  to  constitute  barratry  for  an  attorney  to  solicit 
employment.  Texas  Pen.  Code  1911,  art.  421.  This 
statute  has  since  been  amended  and  strengthened  so  as 
to  apply  to  any  person  who  "shall  seek  to  obtain  employ- 
ment in  any  claim,  to  prosecute,  defend,  present  or  collect 
the  same  by  means  of  personal  solicitation  of  such  em- 
ployment."   Laws  Texas  1917,  c.  133,  §  1. 

In  New  York  it  is  made  a  misdemeanor  for  an  attorney 
"by  himself,  or  by  or  in  the  name  of  another  person, 
either  before  or  after  action  brought"  to  "promise  or  give, 
or  procure  to  be  promised  or  given,  a  valuable  consideration 
to  any  person,  as  an  inducement  to  placing,  or  in  con- 
sideration of  having  placed,  in  his  hands,  or  in  the  hands 
of  another  person,  a  demand  of  any  kind,  for  the  purpose 
of  bringing  an  action  thereon,  or  of  representing  the 
claimant  in  the  pursuit  of  any  civil  remedy  for  the  re- 
covery thereof."  §  274  Penal  Code  (McKinney's  Consol. 
Laws,  Book  39,  p.  94).  Both  this  section  and  the  similar 
Texas  statute  have  been  held  to  embrace  an  agreement 
made  by  an  attorney  with  a  plaintiff  to  render  his  services 
and  also  to  advance  all  the  money  needed  to  carry  on  the 
suit,  such  an  agreement  being  a  promise  to  give  a  "valuable 
consideration"  to  his  client.  McCoy  v.  Oas  Engine,  etc. 
Co.,  152  App.  Div.  642,  137  N.  Y.  S.  591,  affirmed  in 
208  N.  Y.  G31,  102  N.  E.  1106;  Ft.  Worth,  etc.  R.  Co. 
V.  Carloch,  33  Tex.  Civ.  App.  202,  75  S.  W.  931.    The 
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validity  of  the  Texas  statute  has  been  upheld  by  the 
Supreme  Court  of  the  United  States.  McCloskey  v. 
Tobm,  252  U.  S.  107,  40  S.  Ct.  306.  It  was  contended 
in  that  case  that  since  the  state  had  made  causes  of  action 
in  tort  as  well  as  in  contract  assignable,  they  had  become 
articles  of  commerce;  that  the  business  of  obtaining  ad- 
justment of  claims  was  not  inherently  evil,  and  that  there- 
fore while  regulation  was  permissible,  prohibition  of  the 
business  violated  rights  of  liberty  and  property  and  denied 
the  equal  protection  of  the  laws.  But  the  court  held  that 
to  prohibit  solicitation  was  to  regulate  the  business,  not  to 
prohibit  it,  saying:  "Regulation  which  aims  to  bring 
the  conduct  of  the  business  into  harmony  with  ethical 
practice  of  the  legal  profession,  to  which  it  is  necessarily 
related,  is  obviously  reasonable," 

Thus  from  ancient  days  down  to  the  present  time  con- 
stant war  has  been  waged  against  this  class  of  offender 
and  much  has  been  done  to  remove  him,  but  we  look  in 
vain  for  the  statute  or  law  forbidding  and  penalizing  the 
pernicious  activities  of  the  claim  agent,  other  than  the 
relief  afforded  through  the  application  of  the  doctrine  of 
fraud  in  the  procuring  of  contracts. 

That  the  work  of  the  dishonest  claim  agent  is  no  fancied 
evil  is  abundantly  proven  by  the  long  list  of  reported 
cases  in  which  his  activities  have  been  exposed  and  over- 
turned, to  say  nothing  of  the  thousands  of  cases  in  which 
the  poor  and  ignorant  victim  has  been  defrauded  of  his 
rights  but  of  which  there  is  no  record.  It  is  with  no 
desire  to  lessen  the  well-deserved  condemnation  of  the 
ambulance  chaser,  and  the  efforts  being  made  to  eradicate 
him,  that  attention  is  called  to  the  following  instances  of 
the  handiwork  of  his  brother  in  sin,  but  with  a  hope  that 
he,  too,  may  eventually  be  curbed  by  more  effectual  laws 
than  that  invalidating  his  contracts  for  fraud  when  ap- 
prehended and  brought  to  the  attention  of  the  courts.  As 
bad  as  is  the  practice  of  soliciting  law  business  for  large 
contingent  fees,  surely  the  preying  on  the  weak  and  help- 
less, the  poor  and  ignorant,  is  as  much  if  not  more  de- 
serving of  condemnation  and  punishment. 

Of  the  many  means  adopted  by  the  dishonest  claim 
agent  to  defraud  the  victim  of  his  employer's  negligence, 
one  of  the  most  common  is  to  obtain  the  signature  of  a 
release  of  all  claims  whatsoever  by  representing  that  the 
document  signed  is  only  a  receipt  for  wages  or  other  inci- 
dental matter.  Like  the  ambulance  chasing  attorney  he 
loses  no  time  in  his  work.  Evidently  he  is  a  firm  believer 
in  the  old  adage  that  "the  early  bird  catches  the  worm," 
but  in  his  application  of  the  principle  he  often  overreaches 
himself.  Thus  we  find  numerous  cases  in  which  releases 
for  personal  injury  claims  have  been  set  aside  because 
obtained  at  a  time  when  the  victim  had  not  sufficiently 
recovered  from  the  shock  of,  injury  or  the  effect  of  the 
drugs  administered  to  alleviate  his  pain,  to  be  mentally 
competent  to  understand  what  he  was  signing.  The  oppor- 
tunity for  fraud  presented  by  such  circumstances  seems 
hard  to  resist.  Discussing  this  phase  of  the  subject  it  was 
said  in  Gilmore  v.  Western  Electric  Co.,  (N.  D.)  172 
N.  W.  Ill:  "In  settlements  of  this  character  it  is  the 
plain  duty  of  the  court  to  scrutinize  the  same  carefully, 
as  manifestly  there  are  great  opportunities  to  practice 
deception  and  fraud  upon  poor  unfortunates,  who,  then 
in  a  condition  of  physical  disability,  and  mentally  de- 
pressed  over  their   misfortunes,    and   anxiety  for  their 


future,  perhaps  then  in  dire  need  of  financial  assistance, 
'may  not  know  or  appreciate  the  real  extent  of  their  in- 
juries, or  the  proper  compensation  that  they  ought  to  re- 
ceive therefor."  Of  course  when  discovered  and  brought 
to  the  attention  of  the  courts  contracts  of  release  obtained 
by  such  means  will  be  set  aside.  The  law  of  fraud  and 
deceit  is  so  well  settled  and  its  application  to  such  cases 
so  uniform  where  the  facts  justify  it,  that  a  citation  of 
cases  is  unnecessary.  But  the  very  frequency  of  such 
cases  emphasizes  the  need  of  some  more  restraining  law 
than  that  which  declares  that  if  caught  and  brought  into 
court  he  will  be  deprived  of  the  fruits  of  his  fraudulent 
acts.  Would  not  a  statute  with  teeth  in  it  fit  this  "am- 
bulance chaser"  as  well  as  his  compatriot  among  the  law- 
yers? In  some  states  statutes  have  been  passed  recog- 
nizing and  adopting  the  law  of  fraud  and  deceit  as  ap- 
plied to  the  settlement  of  personal  injury  cases,  but  it 
can  readily  be  seen  that  such  statutes  do  not  go  to  the 
root  of  the  matter  and  add  little  to  the  prior  existing 
law.  If  there  is  any  statute  penalizing  the  procuring  of 
settlements  in  personal  injury  cases  by  fraud  other  than 
providing  for  their  rescission  and  cancellation,  the  writer 
is  unaware  of  them. 

It  is  a  regrettable  fact  that  in  many  of  the  cases  in 
which  releases  for  claims  for  personal  injuries  have  been 
set  aside  by  the  courts  6n  the  ground  of  fraud,  the  guilty 
parties  were  members  of  another  high  and  honorable  pro- 
fession, the  fraud  being  perpetrated  through  the  aid  and 
connivance  of  physicians.  In  discussing  this  phase  of . 
the  claim  agent's  activities  the  Supreme  Court  of  Minne- 
sota has  said :  "It  is  equally  well  established  that  releases 
of  claims  for  personal  injuries,  executed  in  reliance  on 
fraudulent  and  false  representations  of  probability  of  re- 
covery, made  to  the  injured  person  by  an  attending  physi- 
cian in  the  employ  of  the  person  sought  to  be  charged, 
are  voidable.  Plaintiff  has  referred  us  to  many  authori- 
ties of  this  kind.  The  courts,  moreover,  have  generally 
viewed  releases  by  the  physician,  acting  as  assistant  claim 
agent,  with  extreme  suspicion,  and  in  many  cases  in  which 
the  physician  has  acted  in  the  dual  capacity  of  claim  agent 
and  doctor,  or  in  which  he  has  violated  the  proprieties 
of  the  situation  and  has  expressed  his  opinion  with  refer- 
ence to  or  in  connection  with  a  settlement  then  pending, 
the  courts  have  avoided  releases  on  the  ground  of  mutual 
misrtake,  where  subsequent  experience  has  shown  that  the 
physician  was  in  fact  wrong."  Nelson  v.  Chicago,  etc, 
B.  Co,,  111  Minn.  193,  126  N.  W.  902,  20  Ann.  Cas. 
748.  However,  the  mere  expression  of  an  erroneous 
opinion  concerning  the  recovery  of  one  injured,  if  hon- 
estly made,  will  not  authorize  the  setting  aside  of  a  set- 
tlement for  the  injury,  but  if  coupled  with  statements  of 
fact  concerning  the  nature  and  character  of  the  injury 
which  are  not  true,  but  which  have  a  direct  bearing  on 
the  extent  of  the  liability  and  which  are  likely  to  induce 
a  belief  in  the  speedy  recovery,  it  will  constitute  ground 
for  setting  aside  the  settlement  and  release.  Haigh  v. 
White  Way  Laundry  Co.,  164  la.  143,  145  N.  W.  473, 
550  L.  K.  A.  (N.  S.)  1091.  An  instance  of  the  applica- 
tion of  this  rule  is  found  in  Jacohson  v.  Chicago,  etc.,  B. 
Co.,  132  Minn.  181,  156  N.  W.  251,  L.  R  A.  1916D 
144,  Ann.  Cas.  1918A  355,  wherein  it  appeared  that  soon 
after  the  injury  the  railroad's  physician  made  a  physical 
examination  of  the  injured  person  and  to  induce  or  cauge 
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him  to  act  thereon,  represented  that  he  had  suffered  no 
serious  injury,  had  no  broken  bones,  and  would  recover 
in  the  course  of  two  or  three  weeks.  It  was  held  that 
these  representations  were  material  and  that  the  injured 
person  had  the  right  to  rely  thereon  in  effecting  a  settle- 
ment with  the  railroad,  and  since  the  representations  were 
untrue  in  fact,  though  the  falsity  was  unknown  to  the 
physician  at  the  time,  and  were  not  made  with  the  inten- 
tion to  deceive,  such  facts  constituted  fraud  in  law,  and 
the  release  could  be  rescinded. 

In  this  class  of  cases  no  moral  turpitude  is  shown,  but 
they  serve  to  emphasize  the  degree  of  care  a  physician 
acting  as  a  claim  agent  or  in  conjunction  with  one  should 
exercise  because  of  the  weight  given  his  opinion  as  a  mem- 
ber of  the  medical  profession.  If  the  cases  were  limited 
to  those  of  this  nature  there  would  be  little  call  for  criti- 
cism, but  unfortunately  we  too  often  find  that  the  physi- 
cian has  apparently  forgotten  the  high  standards  of  his 
profession  in  his  zeal  as  a  claim  agent  and  the  examples 
of  actual  fraud  perpetrated  in  the  latter  capacity  are  such 
as  to  make  the  ordinary  ambulance  chasing  lawyer  blush 
with  shame  at  his  shortcomings.  For  instance,  in  a  very 
recent  case  arising  in  Missouri  it  appeared  that  one  of  the 
employees  of  a  mining  company  suffered  an  injury  which 
destroyed  the  sight  of  one  eye  and  impaired  the  other; 
that  this  fact  was  unknown  to  the^  employee,  but  was  dis- 
covered and  known  to  the  company's  agent  and  the  doctor 
who  assisted  him  in  obtaining  a  release,  and  that  the  in- 
jured man  was  assured  by  such  agents,  who  fraudulently 
concealed  the  truth,  that  there  was  no  permanent  injury, 
and  that  he  would  speedily  and  fully  recover.  In  setting 
aside  this  release  on  the  ground  of  fraud  the  court  said: 
"That  this  was  the  grossest  kind  of  fraud,  though  only 
going  to  the  inducement  for  making  the  release,  is  too^ 
plain  for  argument.  When,  as  here,  the  agent  of  the'^ 
defendant  seeks  a  settlement  with  the  injured  man,  takes 
him  to  a  skilled  physician  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  his  injury  as  a  basis  of  the  set- 
tlement, discovers  that  the  sight  of  one  eye  is  totally  de- 
stroyed, and  that  the  other  is  somewhat  impaired,  and  not 
only  fraudulently  conceals  such  fact  from  the  injured 
party,  but  assures  him  that  he  will  speedily  recover  and 
return  to  his  work  a  sound  man,  and  then  settles  with 
him  and  takes  a  release  on  that  basis  for  a  small  sum  based 
on  the  probable  loss  of  wages,  it  would  be  a  reproach  to 
the  law  to  hold  that  the  obtaining  of  such  a  release  is 
not  so  induced  by  fraud  as  to  warrant  setting  it  aside 
either  in  equity  under  the  old  practice  or  under  the 
present  statute."  Loveless  v.  Cunard  Mm.  Co.,  (Mo.) 
201  S.  W.  375.  In  that  case  the  consideration  for  the 
release  was  eighty-four  dollars  and  the  verdict  of  the  jury 
after  the  release  had  been  set  aside  was  for  six  thousand 
dollars.  From  the  standpoint  of  the  injured  person  the 
ambulance  chaser's  contingent  fee  would  be  as  nothing 
compared  with  the  toll  attempted  to  be  exacted  by  the 
claim  agent. 

In  a  somewhat  similar  case,  Chicago,  etc.,  B.  Co.  v. 
Johnson,  (Okla.)  175  Pac.  494,  it  appeared  that  the 
claim  agent  and  the  railroad's  physician  happened  to  be 
on  the  train  when  a  woman  passenger  was  injured.  In 
a  short  time  they  induced  her  to  sign  a  release,  represent- 
ing to  her  that  her  injuries  were  slight  and  temporary, 
when  in  fact  th^  were  serious  and  dangerous,  which  fact 
the  physician  knew,  or  should  have  known,  had  he  exer- 


cised proper  care.  The  consideration  for  the  release  in 
this  case  was  four  hundred  dollars,  which  the  jury  in- 
creased to  twenty-one  hundred  when  the  release  was  set 
aside  for  fraud.  In  Missouri  Pac.  B.  Co.  v.  Goodholm, 
61  Kan.  758,  60  Pac.  1066,  the  consideration  for  a  re- 
lease obtained  by  the  company's  claim  agent  and  the  physi- 
cian was  fifteen  dollars.  A  subsequent  trial  before  a  jury 
resulted  in  a  verdict  for  the  sum  of  five  thousand  five  hun- 
dred dollars. 

These  are  not  isolated  cases,  more  is  the  pity;  dozens 
of  others  practically  on  all  fours  might  be  cited  to  show 
the  evils  of  "ambulance  chasing"  on  the  part  of  agents 
of  persons  whose  n^ligence  has  caused  an  injury.  It  is 
true  that  in  these  cases  the  wrong  done  was  subsequently 
righted,  but  common  experience  will  tell  us  that  the  re- 
ported cases  represent  only  a  small  minority  of  such  cases, 
the  great  majority  never  reaching  the  courts  because  of 
the  ignorance  of  the  parties  of  their  rights  or  of  their 
poverty.  The  "ambulance  chasing"  attorney  is  a  recog- 
nized evil,  and  an  odoriferous  one  at  that,  but  for  down- 
right small  meanness  we  submit  that  his  twin  brother  the 
"ambulance  chasing"  claim  agent  or  physician-agent  takes 
the  palm.  If  our  legislators  can  find  time  in  their 
multitudinous  law  making  they  might  well  wedge  in  a 
statute  here  and  there  making  it  a  crime  to  obtain  a  re- 
lease of  a  personal  injury  claim  by  wilful  false  statements 
and  misrepresentations. 

MiNOB  Beonaugh. 


THE  PRESUMPTION  OF  PATERNITY 

The  ijiaxim  of  the  common  law  is  that  marriage  is  the  proof 
of  paternity,  and  this  is  really  only  a  translation  of  the  passage 
in  the  Digest  (2  4.5),  Pater  vera  is  est  quern  nuptice  demonstrant. 
The  civil  law,  however,  differed  from  the  common  law  in  per- 
mitting the  presumption  of  paternity  which  was  afforded  by  the 
existence  of  the  marriage  to  be  more  easily  rebutted.  When  the 
question  of  legitimacy  comes  up  for  decision  at  the  present  day 
in  jurisdictions  where  English  law  is  administered — ^as  In  peer- 
age cases,  affiliation  cases,  etc. — ^the  most  difficult  points  to  de- 
termine are  usually  the  Hmits  within  which  the  presumption  of 
paternity  afforded  by  marriage  is  allowed  to  be  rebutted,  and 
the  strength  of  the  evidence  necessary  to  successfully  rebut  the 
presumption. 

The  two  cases  in  the  English  courts  in  which  the  subject  has 
been  most  recently  under  discussion  seem  to  be  Gordon  v.  Gordon 
(90  L.  T.  Rep.  597;  (1903)  P.  141)  and  the  PouUtt  Peerage 
(1903)  A.  C.  395),  the  former  having  been  decided  on  the  12th 
March,  the  latter  on  the  24th  July,  of  the  year  1903.  In  each 
case  the  legitimacy  of  a  child  born  in  wedlock  was  disputed,  and, 
although  the  two  cases  were  entirely  dissimilar  in  their  circum- 
stances, it  is  worth  noting  that  the  judicial  enunciation  of  the 
principles  on  which  the  legitimacy  of  a  child  bom  in  wedlock 
may  be  controverted  was  not  uniform,  though  practically  con- 
temporaneous. 

In  the  Poulett  Peerage  the  statement  by  a  husband  that  he 
had  not  had  connection  with  his  wife  befor^  marriage  was  held 
admissible  to  show  that  a  full-grown  child  bom  six  months  after 
marriage  was  not  his  child.  Lord  Halsbury  on  that  occasion  said: 
''There  was  at  one  time  authority  for  saying  that  if  the  husband 
and  wife  were  within  the  four  seas  you  must  presume  that  there 
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was  intercourse,  and  that  you  could  not  possibly  contradict  it.  I 
think  that  idea  i»  completely  exploded.  The  question  is  to  be 
treated  as  a  question  of  fact,  and,  like  every  other  question  of 
fact  when  you  are  answering  a  presumption,  it  may  be  answered 
by  any  evidence  that  is  appropriate  to  the  issue.''  In  Gordon  v. 
Gordon  Sir  Francis  Jeune,  in  giving  the  custody  of  a  child  to 
the  father,  respondent  in  the  suit,  declined  to  act  on  or  pay  any 
attention  to  the  statement  of  the  mother  that  the  child's  father 
was  the  co-respondent  in  the  suit.  The  President  quoted  from 
Nicolas  on  Adulterine  Bastardy,  as  representing  "accurately 
the  law  on  the  subject,"  a  passage  o^  which  part  runs  as  fol- 
lows (the  italics  being  in  the  original) :  "Sexual  intercourse 
between  man  and  wife  must  be  presumed,  and  nothing^  except 
evidence  that  the  husband  did  not  have  such  intercourse  at  the 
period  of  conception,  can  iUegitimize  a  child  born  in  wedlock." 
Nicolas  sa^s  further  on  (though  not  quoted  in  Gordmi  v. 
Gordon) :  "Unless  it  was  impossible  i.ot  the  husband  to  be  the 
father  of  the  infant  ...  the  law  protects  the  interest  of  the 
child  by  securing  to  it  the  right  of  legitimacy."  In  view  of  Sir 
Francis  Jeune's  observation  that  Nicolas  represents  "accurately 
the  law  on  the  subject,"  it  is  important  to  point  out  that  this 
obsen'ation  and  Nicolas'  statements  are  opposed  to  the  current 
of  authority  and  considerably  exaggerate  the  difficulty  of  re- 
butting the  presumption  of  the  paternity  of  a  child  that  arises 
from  the  fact  of  the  marriage  of  its  mother. 

The  quotation  from  the  Poulett  Peerage  made  above,  though 
not  under  the  circumstances  a  binding  pronouncement  or  deci- 
sion, does  in  fact  represent  broadly  the  result  of  cases  in  the 
House  of  Lords  such  as  the  Banbury  Peerage  case  (1811,  1  Sim. 
&  Si  153)  and  Morris  v.  Davies  (1837,  5  CI.  &  F.  163),  though 
the  law  as  to  admissibility  of  evidence  in  legitimacy  cases  is  in 
some  respects  on  a  footing  of  its  own.  The  Ba/nbury  Peerage 
case  is  fully  reported  in  Sir  H.  Nicolas'  book,  pp.  291-551,  the 
report  above  cited  giving  only  the  opinion  of  the  judges  in 
answer  to  questions  put  to  them  in  the  House  of  Lords.  These 
opinions  were,  however,  the  basis  of  the  House  of  Lords'  deci- 
sion in  the  case  and  were  subsequently  examined  and  approved 
in  Morris  v.  Davies  (sup.).  The  result  of  these  two  cases  is 
that  the  presumption  of  legitimacy  arising  from  the  birth  of  a 
child  during  wedlock  may  be  rebutted  by  circumstances  which, 
to  the  satisfaction  of  the  judicial  tribunal,  lead  to  a  contrary 
presumption.  That  is,  it  need  not  be  shown  that  it  was  "im- 
possible for  the  husband  to  be  the  father"  as  laid  down  by 
Nicolas.  The  rule  as  laid  down  in  Morris  v.  Davies  was  again 
approved  of  in  the  Aylesford  Peerage  (1885,  11  A.  C.  1). 

The  reliance  placed  by  Sir  Francis  Jeune  in  Gordon  v.  Gordon 
upon  Nicolas  on  Adulterine  Bastardy  was  probably  due  to  its 
being  overlooked  that  Sir  Harris  Nicolas  wrote  his  book  in  a 
measure  to  demonstrate  that  the  Banbury  Peerage  case  was 
wrongly  decided,  and  before  the  case  of  Morris  v.  Davies  had 
gone  to  the  House  of  Lords,  where  the  decision  of  Lord  Lynd- 
hurst  in  Chancery  was  affirmed. 

The  whole  subject  of  the  strength  and  admissibility  of  evi- 
dence to  rebut  the  presumption  of  the  legitimacy  of  a  child 
bom  in  wedlock  has  recently  been  discussed  in  an  Australian 
case:  (In  the  Estate  of  L.,  1919,  V.  L.  R.  17).  The  judgment 
delivered  by  Mr.  Justice  Cussen  in  the  Supreme  Court  of  Vic- 
toria is  a  valuable  contribution  to  the  Hterature  of  the  subject. 
All  the  relevant  English  cases  and  authorities  seem  to  have  been 
cited.  The  applicant  in  In  the  Estate  of  L.  claimed  to  be  en- 
titled to  a  share  in  certain  funds  as  the  child  of  a  lady  who 
was  admitted  to  be  her  mother.  The  applicant  was  bom  in  wed- 
lock, but  during  a  period  of  complete  separation  between  her 
mother  and  the  tetter's  husband.    The  legitimacy    of  the  appli- 


cant was  disputed,  ancl  it  was  necessary  for  her,  in  order  to 
establish  her  claim  to  the  share  in  the  funds  i|i  question,  to 
show  that  her  father  was  the  husband  of  her  mother.  This 
the  applicant  failed  to  do,  and  it  was  eventually  decided  that 
she  was  not  legitimate,  and  had  not  established  her  claim  to 
the  share  in  the  funds.  The  evidence  on  which  it  was  held  that 
the  initial  presumption  of  the  applicant's  legitimacy  had  been 
effectually  rebutted  consisted  largely  of  circumstances  connected 
with  the  mother's  life  and  the  conduct  and  .statements  of  the 
husband  and  the  wife  and  her  paramour.  The  husband  was 
never,  apparently,  away  from  Victoria,  so  that  there  was  no 
actual  impossibility  of  his  having  had  access  to  his  wife  at  the 
time  of  the  applicant's  conception.  The  point  of  view  taken 
by  the  court  is  shown  by  two  extracts  from  the  judgment:  "The 
admission  of  evidence  relating  to  the  conduct  of  husband  or 
wife  or  alleged  adulterer  is  a  special  exception  to  the  ordinary 
rules  of  evidence.  .  .  .  It  is  a  case  in  which  legal  relevancy 
is  made  to  conform  to  logical  relevancy  by  reference  to  almost 
universal  experience  based  upon  the  affection  of  a  parent  for  his 
or  her  offspring,  and  the  contrary  feeling  induced  in  a  husband 
in  the  case  of  spurious  issue  of  a  wife."  "Now,  in  'this  case,  I 
am  satisfied  that  the  general  presumption  of  legitimacy  and 
sexual  intercourse  at  the  critical  time  between  husband  and  wife 
has  been  repelled." 

In  the  Poulett  Peerage  (sup.)  the  husband  refused  to  recog- 
nize as  his  a  child  born  after  marriage  which  must  have  been 
begotten  before  marriage.  The  evidence  was  sufficient  to  rebut 
the  presumption  of  legitimacy.  In  general,  however,  the  case  of 
antenuptial  conception  stands  upon  a  ground  of  its  own.  In 
Rex  V.  Luffe  (1807,  8  East,  193)  Lord  Ellenborough.  said :  "The 
marriage  of  the  parties  is  the  criterion  adopted  by  the  law,  in 
cases  of  antenuptial  generation,  for  ascertaining  the  actual  par- 
entage of  the  child.  For  this  purpose  it  will  not  examine  when 
the  gestation  began,  looking  only  to  the  recognition  of  it  by 
the  husband  in  the  subsequent  act  of  marriage."  This  quotation 
has  been  taken  as  part  of  the  headnote  to  ihe  report  of  Turnock 
V.  Turnock  (1867,  16  L.  T.  Rep.  611).  In  that  case  it  was 
held  by  Sir  J.  P.  Wilde  that  a  child  bom  within  six  months  of 
the  marriage  was  the  legitimate  daughter  of  her  parents,  and 
administration  of  the  goods  of  her  deceased  father  was  granted 
to  her. 

I  This  general  rule  as  to  ante-nuptial  generation  was  at  one  time 
thought  to  have  been  broken  in  FoxcrofVs  (Foxcote's)  case,  an 
old  case  of  10  Edw.  I  (1  Rolle  Abr.  359),  which,  according  to 
Sir  Harris  Nicolas,  is  "the  earliest  case  of  legitimacy  which  is 
reported."  According  to  this  case  (as  usually  translated  from 
the  Norman-French)  a  woman  was  married  to  the  man  by 
whom  she  was  pregnant  twelve  weeks  before  the  birth  of  her 
child;  the  child  was  declared  a  bastard  and  incapable  of  inherit- 
ing the  land  of  his  deceased  father.  This  case  is  the  subject 
of  a  reporter's  note  in  Rex  v.  Luffe  (sup.),  and  in  Nicolas' 
Adulterine  Bastardy  it  was  pointed  out  that  the  case  had  been 
^'entirely  misunderstood,  and  that  the  question  which  arose  .  .  . 
depended  solely  upon  the  validity  of  the  marriage  itself':  (p. 
562;  italics  in  the  original).  The  difficulty  was  cleared  up,  as 
far  as  it  can  be  cleared  up,  in  1893  by  an  account  of  the  original 
roll  given  in  the  preface  to  vol.  9  of  the  Revised  Reports. 

All  the  cases  above  referred  to  have  been  cases  where  the 
presumption  of  legitimacy  was  rebutted  by  evidence  that  the 
husband  did  not  have  access  to  the  wife  atXsuch  a  time  as  to 
make  it  possible  for  him  to  have  been  the  father  of  the  person 
whose  legitimacy  was  in  question.  Where  there  are  other  reasons 
for  doubting  the  fact  of  paternity— as  unpotence,  etc.— than 
mere  want  of  access,  different  considerations  come  into  play. 
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But,  as  regards  the  mere  question  of  access  or  no  access,  the 
broad  rule  is  that  the  presumption  of  paternity  may  be  rebutted 
by  any  evidence  that  is  satisfactory  to  the  tribunal  deciding  the 
case,  and  it  is  not  necessary  that  the  impossibility  of  access 
should^  be  absolutely  demonstrated. — Law  Times, 


(leases  0f  JntetTjest 


Presumption  op  Legitimacy  in  Case  op  Exceptional  Period 
OP  Gestation. — ^It  seems  that  the  conclusive  presumption  of 
legitimacy  does  not  prevail  where  a  child  is  bom  an  exceptional 
time  after  the  separation  of  husband  and  wife,  although  the 
period  is  a  possible  one.  It  was  so  held  in  Estate  of  McNamara 
(Cal.)  183  Pac.  552,  wherein  the  court  said:  "It  is  apparent  at 
the  outset  that  the  conclusive  presumption  of  legitimacy  must 
either  be  extended  4t>  apply  to  every  case  where  the  period  of 
gestation  necessary  m  order  that  the  husband  be  the  father  is 
a  possible  one,  no  matter  how  exceptional  or  extraordinary  such 
period  may  be,  or  else  it  must  be  limited  in  its  application  to 
those  cases  where  the  period  necessary  to  make  the  husband  the 
father  is  within  normal  or  usual  limits.  There  is  no  middle 
ground.  It  is  apparent  also,  from  What  has  already  been  said, 
that  the  facts  with  which  the  law  has  to  deal  in  this  regard 
are  that  while  the  average  period  of  gestation  is  280  days  there 
are  exceptional  and  rare  instances  where  it  exceeds  320  4ays, 
and  it  is  probable  that  there  are  instances  where  it  exceeds  330 
days.  The  situation  therefore  is  either  that  a  child  bom  320 
^ys  after  separation  of  husband  and  wife,  and  probably  a  child 
bom  330  days  or  more  after,  must  be  conclusively  presumed  to 
be  legitimate,  regardless  of  what  the  evidence  may  show  as  to 
the  mother  having  intercourse  with  another  man  than  her  hus- 
band during  the  normal  period  of  conception  and  the  entire 
absence  of  any  symptoms  of  prolonged  pregnancy,  or  else  the  con- 
clusive presumption  must  be  limited  to  cases  where  the  husband 
has  had  intercourse  with  the  wife  during  the  normal  period  of 
conception.  The  mere  statement  of  this  i)roposition  involves  its 
answer.  The  conclusive  presumption  cannot  be  'applied  to  such 
extreme  and  exceptional  cases.  To  do  so  would  be  wholly^  un- 
reasonable, and  would  be  contrary  to  the  legal  presumption  which 
exists  in  this  state,  that  'things  have  happened  according  to  the 
ordinary  course  of  nature.'  Code  Civ.  Proc.  4  1963,  subd.  28. 
Nor  is  there  any  reason  of  public  policy  which  requires  such 
extending  of  the  conclusive  presumption." 

Validity  op  Provision  in  Lipb  Insurance  Policy  Except- 
ing Death  While  in  Military  Service. — In  Miller  v,  Illinois 
Bankers'  life  Assoc.  (Ark.)  212  S.  W.  310,  reported  and  anno- 
tated in  7  A.  L.  R.  378,  it  was  held  that  a  provision  in  an  insur- 
ance policy  excepting  liability  for  death  while  in  the  military 
service  of  the  United  States'  was  not  against  public  policy.  The 
court  said :  "It  is  suggested  by  learned  counsel  for  appellant  that 
the  above-mentioned  provisions,  exempting  the  company  from 
liability  under  the  circumstances  named,  ought  to  be  held  void 
for  the  reason  that  it  is  against  public  policy  to  permit  such 
contracts*  of  insurance  to  be  made,  in  that  the  tendency  is  to 
prevent  voluntary  enlistments  in  the  Army  or  Navy  of  the  gov- 
ernment, or  to  induce  the  holder  of  such  a  policy  to  evade  or 
resist  involuntary  enlistment  under  the  Draft  Laws.  We  do  not 
think  the  argument  is  well  founded.  An  insurance  company  has 
the  right  to  select  the  particular  risks  it  is  willing  to  assume, 
and  there  is  no  public  policy  against  a  contract  of  this  sort 
exempting  the  insurance  company,  in  advance,  from  liability  for 


death  of  the  insured  while  in  the  military  or  naval  service  of 
the  government.  The  stipulation  does  not  provide  for  a  for- 
feiture of  the  policy,  but  merely  for  an  exemption  from  liability 
under  certain  circumstances  and  conditions.  It  holds  out  no  in- 
ducements to  the  assured  to  refrain  from  enlistment  in  his  coun- 
try's service,  and  does  not  constitute,  in  any  sense,  an  agreement 
not  to  enlist  or  to  evade  the  Draft  Law.  No  authorities  are  cited 
by  counsel  in  support  of  the  contention,  and  we  are  unable  to 
find  any  cases  in  which  the  question  has  been  raised.  The  sub- 
ject of  exemptions  from  liability  on  insurance  policies  in  case  of 
service  in  the  Army  or  Navy  is  discussed  by  Mr.  Joyce  in  his 
work  on  the  Law  of  Insurance,  vol.  4,  4  2237,  but  there  is  no 
suggestion  there  by  the  author  of  any  question  of  doubt  about 
the  validity  of  such  a  provision.  There  is  likewise  a  discussion 
on  the  subject  in  Cooley's  Briefs  on  the  Law  of  Insurance,  vol. 
3,  pp.  227  et  seq.,  but  nothing  is  said  by  that  author  about  the 
posibility  of  those  provisions  being  held  to  be  void.  We  find 
two  cases  on  the  subject,  in  one  of  which  the  insurance  com- 
pany was  held  not  to  be  liable  under  such  an  exemption  (La 
Rue  V.  Kansas  Mut.  L.  Ins.  Co.  68  Kan.  539,  75  Pac.  494),  and 
in  the  other  (Welts  v.  Connecticut  Mut.  L.  Ins.  Co.  48  N.  Y. 
34,  8  Am.  Rep.  518)  the  company  was  held  liable  for  the  reason 
that  the  death  of  the  insured  did  not  fall  within  the  terms  of 
the  exemption,  as  interpreted  by  the  court  rendering  the  deci- 
sion. In  each  of  the  cases,  the  assured  was  in  the  service  of  the 
government  during  the  pendency  of  war;  but  in  one  of  the  cases 
it  was  decided  the  assured  was  not  in  the  military  service,  and 
that  the  case  was,  for  that  reason,  not  within  the  exemption." 

Right  of  Mortgagor  op  Books  to  Make  Photographic 
Copies  Thereof. — ^In  Wintler  Abstract  etc.  Co.  v.  Sears,  (Wash.) 
184  Pac.  309,  reported  and  annotated  in  7  A.  L.  R.  152,  it  was 
held  that  a  mortgagor  of  a  set  of  abstract  books  and  records  had 
no  right  to  make  photographic  copies  thereof  for  the  purpose 
of  using  the  same  after  the  mortgage  was  foreclosed,  in  the 
business  of  making  abstracts  of  title  to  property,  or  selling  the 
same  to  be  used  for  a  like  purpose.  The  court  said:  "In  the 
instant  case  the  chief  value  of  the  security  was  not  in  the  abstract 
books  themselves,  but  in  the  information  contained  in  them.  Any 
act  which  would  make  either  the  books  and  records,  or  the  in- 
formation contained  in  them,  less  valuable,  would  to  that  ex- 
tent lessen  the  value  of  the  security.  The  mortgage  not  only 
covered  the  books  themselves,  but  the  information  contained  in 
them;  and  the  making  public  of  that  secret  information  must 
be  considered  an  unlawful  destruction  of  the  security.  If  one 
set  of  photographs  may  be  lawfully  taken  and  sold  for  use,  so 
may  a  dozen  sets  of  photographs  be  taken  and  sold;  and  thus 
what  was  ample  security  has  become  almost  valueless.  It  would 
be  small  comfort  to  the  mortgagee  to  tell  him  that  he  must  be 
satisfied  if  the  books  themselves  have  not  been  injured  and  if 
they  still  contain  the  original  information.  This  doctrine  would 
take  the  kernel  and  leave  the  shell.  If  one  mortgage  a  house, 
used  only  as  a  dwelling,  he  would  not  subsequently  be  permitted 
to  convert  that  mortgaged  property  into  a  stable;  or  if  one 
mortgaged  a  high-priced  pleasure  automobile  he  would  not  there- 
after be  permitted  to  use  it  as  a  C(Mnmon  truck,  although  he 
might  not  make  any  physical  changes  in  the  conveyance.  We 
have  no  doubt  that  if  this  mortgagee  had  undertaken  to  enjoin 
the  taking  and  selling  of  these  photographs,  or  had  sought  to 
have  a  Aeceiver  appointed  to  take  charge  of  the  property  be 
cause  of  such  taking  and  sale,  or  had  commenced  suit  to  fore- 
close her  mortgage  because  of  the  depreciation  of  the  security 
resulting  from  such  taking  and  sale,  she  must  have  prevailed. 
Any  other  rule  of  law  would  deprive  abstract  books  of  nearly 
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all  their  commercial  value;  for  who  would  hereafter  lend  money 
upon  abstract  books  as  security,  knowing  that  one  or  more  sets 
of  photographic  copies  may  afterwards  be  lawfully  taken  and 
sold,  to  be  used  in  opposition  to  the  mortgaged  property?  The 
same  rule  of  law  which  would  permit  a  mortgagee  to  enjoin  any 
act  which  would  wholly  or  partially  destroy  the  mortgaged  prop- 
erty should  also  permit  him  to  enjoin  any  act  which  would  whoDy 
or  partially  destroy  the  value  of  that  property.  We  therefore 
hold  that  in  this  case  the  mortgagor  did  not  have  the  right,  over 
the  objections  of  the  mortgagee,  to  take  and  sell  these  photo- 
graphic copies.  But  it  does  not  necessarily  follow  that  the 
appellant  can  maintain  this  suit.'' 

LiABrLiTy  FOB  Death  Caused  by  Resisting  Arrest. — ^In  Weis- 
sengoff  1?.  Davis,  260  Fed.  16,  reported  and  annotated  in  7  A. 
L.  R.  307,  it  was  held  that  the  driver  of  an  automobile,  who, 
after  being  lawfuUy  placed  under  arrest  by  the  sheriff  who 
stepped  on  the  running  board  of  the  car,  attempted  to  escape 
by  increasing  the  speed  of  the  car  and  struggling  with  the  sheriff 
for  its  control,  and  killed  the  sheriff  by  driving  the  car  against 
an  obstacle,  was  liable  in  damages  for  his  death.  Said  the 
court:  "The  conduct  of  defendant  was  much  more  than  a  mere 
attempt  to  escape.  It  was  aggressive  resistance.  After  the 
sheriff  stepped  on  the  car  and  made  the  arrest,  the  struggle  for 
control  of  the  machine  between  him  and  the  defendant  was  an 
unlawful  struggle, '  initiated  not  by  the  officer,  but  by  the  de- 
fendant, to  wrest  the  machine  from  lawful  control,  asserted  and 
taken  by  the  officer.  By  initiating  and  persisting  in  the  effort 
to  wrest  the  control  of  the  car  from  the  sheriff,  the  defendant 
took  the  risk  of  his  unlawful  and  aggressive  action.  It  was  the 
duty  of  the  sheriff  to  overcome  thi^  active  resistance  by  force 
proportionate  to  it.  ...  An  officer  has  the  right  to  stop  a 
train  or  stagecoach  to  effect  an  arrest.  St.  Johnsbury  &  L.  C. 
R.  Co.  V.  Hunt,  60  Vt.  588,  1  L.  R.  A.  189,  6  Am.  St.  Rep.  138, 
15  Atl.  186;  Brunswick  &  W.  R.  Co.  v.  Ponder,  117  Ga.  63, 
60  L.  R.  A.  713,  97  Am.  St.  Rep.  152,  43  S.  E.  430,  13  Am. 
Neg.  Rep.  254.  Inevitably  it  follows  that  if,  in  the  exercise  of 
the  duty  to  stop  the  train  and  make  the  arrest,  the  officer  steps 
on  the  engine,  and  the  engineer  initiates  a  struggle  with  the 
officer  to  wrest  the  temporary  control  of  the  engine  from  him, 
he  is  liable  for  the  consequences  of  the  struggle.  It  would  hardly 
be  disputed  that  if  defendant,  after  arrest,  had  pointed  a  gun 
at  •  the  sheriff  as  a  means  of  effecting  his  escape,  and  in  the 
struggle  for  the  possesion  of  the  gun  it  had  been  accidentally 
discharged  and  killed  the  sheriff,  the  defendant  would  be  civilly 
liable.  It  is  true  that  if  in  such  a  struggle  initiated  by  the 
defendant  the  officer  does  a  wanton  or  malicious  act  resulting  in 
injury  to  the  defendant,  he,  and  not  the  defendant,  would  be 
responsible.  2  R.  C.  L.  470;  5  C.  J.  424.  But  in  this  case,  even 
if  the  sheriff,  in  the  excitement  of  the  struggle  initiated  by  the 
defendant,  did  so  move  the  wheel  that  the  car  struck  the  bridge, 
it  would  be  beyond  all  reason  to  say  that  the  jury  could  find 
he  maliciously  or  wantonly  ran  a  car  going  20  to  25  miles  an 
hour  against  the  bridge,  when  he  knew  that  the  impact  would 
almost  certainly  result  in  his  own  death  or  serious  injury.  The 
overwhelming  presumption  is  against  such  an  inference.  View- 
ing the  testimony  most  favorably  to  the  defendant,  the  only  rea- 
sonable inference  is  that  the  defendant,  after  his  arrest  and  after 
the  sheriff  had  assumed  legal  control  of  the  car,  undertook  to 
wrest  it  from  the  sheriff's  legal  custody,  and  in  consequence  of 
-the  struggle  thus  began  by  the  defendant  the  car  was  uninten- 
tionally driven  against  the  bridge. 

Duty  of  Carrier  to  Furnish  Tank  Cars. — ^In  St.  Louis  etc. 
R.  Co.  v.  State  (Okla.)  184  Pac.  442,  reported  and  annotated  in 


7  A.  L.  R.  140,  it  was  held  that  a  railroad  company  is  not  re- 
quired to  furnish  tank  cars  to  carry  the  oils  of  a  refinery.  The 
court  said:  "The  general  rule  is  well  settled  that  it  is  the  duty 
of  every  common  carrier  to  receive  for  carriage  and  to  carry  the 
goods  of  any  person  tendered  to  it  for  transportation,  provided 
the  goods  are  such  that  it  holds  itself  out  as  willing  to  carry. 
10  C.  J.  65;  Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128, 
35  L.  ed.  73,  11  Sup.  Ct.  Rep.  461;  EUiott,  Railroads,  5  1465. 
Subject  to  such  exceptions,  it  is  also  the  duty  of  the  common 
carrier  to  furnish  cars  suitable  in  every  respect  for  the  safe  trans- 
portation of  the  various  kinds  of  property  which  are  usually 
carried  by  it.  Special  cars  must  be  furnished  in  some  instances 
for  transportation  of  perishable  products,  refrigerator  cars  for 
vegetables  and  meats,  and  other  cars  particularly  adapted  for 
the  goods  transported,  as  stock  cars  for  cattle,  and  any  failure 
to  obsen^e  its  duty  in  this  regard  will  render  the  carrier  liable 
for  loss  or  injury  caused  by  such  failure.  10  C.  J.  85;  Hutchin- 
son, Carr.  5  505;  Atlantic  Coast  Line  R.  Co.  .v.^Geraty,  20  L. 
R.  A.  (N.  S.)  310,  91  C.  C.  A.  602,  166  Fed.  10.*  This  general 
rule,  however,  is  not  without  exception  and  qualification.  Elliott, 
Railroads,  4  1474;  United  States  v.  Pennsylvania  R.  Co.  242 
U.  S.  209,  61  L.  ed.  252,  37  Sup.  Ct.  Rep.  95;  Chicago,  R.  I. 
&  P.  R.  Co.  V,  Lawton  Ref.  Co.  165  C.  C.  A.  299,  253  Fed.  705. 
In  the  case  of  United  States  v.  Pennsylvania  R.  Co.  supra,  tank 
cars  are  held  to  be  an  exception  to  the  general  rule.  It  was 
also  held  the  Interstate  Commerce  Commission  was  without  au- 
thority or, power  to  require  the  common  carrier  to  furnish  such 
cars,  and  that  case  was  followed  by  the  circuit  court  of  appeals 
in  the  case  of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lawton  Ref.  Co. 
supra,  where  it  was  said:  'Where  articles  of  an  extraordinary 
character  are  offered,  a  carrier  is  not  bound  to  accept  them,  or 
to  provide  facilities  of  a  different  kind  from  those  usually  fur- 
nished for  transportation;  hence  a  railroad  company  was  not 
required  to  furnish  tank  cars  to  carry  the  oils  of  the  refinery.'  In 
Re  Private  Cars,  50  Inters.  Com.  Rep.  652,  the  Interstate  Com- 
merce Commission  found  there  are  fifty-nine  varieties  of  liquids 
regularly  transported  in  tank  cars,  and  that  cars  used  for  trans- 
portation of  one  kind  of  liquid  ordinarily  cannot  be  used  for 
transportation  of  another  of  the  varieties,  many  of  these  liquids 
requiring  especially  constructed  cars,  with  special  fittings.  In 
that  case,  among  other  things,  it  was  said :  'It  is  more  economical 
and  more  efficient  for  the  refiner  to  furnish  a  tank  car,  either 
ownifig  it  or  leasing  it  from  some  concern,  than  for  the  railroad 
company  to  own  it.  A  refiner  producing  two  kinds  of  oil,  gaso- 
lene and  residuum,  requires  two  kinds  of  cars.  Another  refiner, 
producing  all  grades  of  oil,  from  the  lighter  oils  down  to  coke, 
will  require  several  kinds  of  cars.' " 

Personal  Liability  of  Members  op  Voluntary  Association 
Not  Organized  for  Profit  on  Contracts  with  Third  Per- 
sons.—In  Robbins  Co.  v.  Cook  (S.  Dak.)  173  N.  W.  445,  re- 
ported and  annotated  in  7  A.  L.  R.  218,  it  was  held  that  mem- 
bers of  a  voluntary  association  acting  by  request  of  the  governor 
of  the  state  for  the  purpose  of  promoting  an  exhibit  to  adver- 
tise the  state  at  an  exposition  were  personally  liable  on  their  con- 
tracts for  supplies  ordered  by  them  in  furtherance  of  the  enter- 
prise. Said  the  court:  "It  is  the  contention  of  defendants  that 
they  were  acting  'for  the  state  in  aid  of  a  patriotic  purpose,' 
and  that  it  was  well  known  by  all  parties  that  they  had  no 
legal  authority  to  bind  the  state.  They  have  cited  numerous 
authorities  holding  that  one  is  not  personally  liable  who  pur- 
ports to  act  as  agent  for  and  to  bind  a  principal  by  contract 
where  the  party  with  whom  he  contracts  knows  that  he  is  not 
such  agent  and  has  no  authority  to  bind  his  alleged  principal. 
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And  there  can  be  no  question  but  what  if  defendants  had  con- 
tracted in  the  name  of  the  state  of  South  Dakota,  purporting 
to  act  as  agents  of  such  state,  the  plaintiff,  if  aware  of  their 
lack  of  authority,  could  not  hold  them  personally  liable;  but  this 
rule  of  law  and  the  authorities  cited  have  not  the  remotest  bear- 
ing upon  the  situation  presented  by  the  facts  of  this  case.  It 
is  the  law  fixing  the  liability  of  members  of  a  voluntary  asso- 
ciation that  governs  under  the  facts  of  this  case,  and  not  the 
laws  relating  to  liability  of  unauthorized  agents.  While  it  is 
true  that  the  defendants  were  induced  to  organize  as  such  asso- 
ciation because  of  a  request  or  so-called  'appointment'  of  the 
then  governor  of  this  state,  no  claim  is  made  that  any  party 
hereto  understood  that  such  appointment  was  authorized  by  any 
law  of  this  state.  The  defendants  are  exactly  in  the  same  posi- 
tion as  though  they  had  acted  entirely  on  their  own  initiative. 
The  defendants,  prompted  by  the  best  of  motives,  undertook  to 
devise  some  means  by  which  this  state  would  be  properly  repre- 
sented at  such  exposition;  and  to  such  end  they  contracted,  not 
in  the  name  of  the  state,  but  in  the  name  that  they  had  assumed 
for  such  voluntary  association.  It  is  certainly  true  that  they  fully 
expected,  as  undoubtedly  did  the  plaintiff,  that  they,  as  had  like 
bodies  in  other  states,  would  be  able  to  make  a  success  of  the 
plan  adopted,  and  would  be  able  to  pay  for  the  goods  purchased 
out  of  the  proceeds  of  the  sale  thereof;  but  there  is  no  evidence 
whatsoever  to  support  any  claim  that  it  was  agreed  that  plaintiff 
should  look  to  the  proceeds  of  the  sale  of  these  buttons  for  its 
pay — a  defense  pleaded  by  defendants,  but  now  clearly  aban- 
doned because  not  supported  by  a  scintilla  of  evidence.  It  is 
perfectly  clear  that  defendants  never  contemplated  a  liability  on 
the  part  of  the  state.  It  might  well  be  asked:  Who  did  they  sup- 
pose were  buying  these  goods t  The  answer  is  obvious:  Them- 
selves. While  it  is  a  matter  for  regret  that  these  defendants 
must  stand  the  loss  resulting  from  their  failure  to  successfully 
cany  out  their  plans,  there  is  absolutely  no  rule  of  fair  dealing 
among  men,  and  hence  no  rule  of  law,  that  can  excuse  defendants 
from  paying  plaintiff  for  the  goods  purchased  by  them." 

PEOfrrs  Derived  from  Businbgns  Conducted  on  Property 
Taken  by  Eminent  Domain  as  Evidence  of  Market  Value. — 
It  seems  that  in  a  proceeding  to  condemn  private  property  for 
public  use,  evidence  of  past  annual  profits  derived  from  a  busi- 
ness conducted  on  the  property,  in  the  form  of  net  income  aris- 
ing from  such  business,  offered  as  an  index  to  the  market  value 
of  the  property,  is  ordinarily  admissible,  because  the  extent  to 
which  such  income  arises  out  of  the  property  used  is  uncertain; 
it  being  dependent  on  the  capital  invested,  business  conditions 
obtaining,  and  the  trading  skill  and  business  capacity  of  the 
owner,  as  well  as  adaptability  of  the  property  to  the  business. 
It  was  so  held  in  Gauley  etc.  R.  Co.  v.  Conley  (W.  Va.)  100 
S.  E.  290,  wherein  the  court  said:  "In  the  beginning  of  the 
trial,  the  court  refused  to  permit  the  owners  of  the  property 
to  prove  the  net  income  and  profits  of  the  horse  and  mule  busi- 
ness conducted  in  the  bam  on  one  of  the  lots,  for  the  year  im- 
mediately preceding  the  month  of  August,  1917,  the  date  of 
the  institution  of  this  proceeding;  but,  later,  such  evidence  was 
admitted  over  an  objection  interposed  by  the  applicant.  In  the 
argument  submitted  here  in  support  of  the  court's  final  ruling 
upon  the  question,  it  is  frankly  admitted  that  such  profits  can- 
not  be  included  in  the  verdict  as  an  element  or  item  of  compen- 
sation or  damages';  but  it  is  earnestly  insisted  that  profits  actually 
derived  from  business  conducted  on  the  property  may  be  proved 
as  one  of  the  circumstances  tending  to  show  its  market  value. 
The  distinction  between  the  two  offices  of  proof  is  obvious,  but 
it  does  not  overcomfe  the  objection  to  the  evidence  in  question. 


There  is  a  clear  distinction,  but  it  is  not  coextensive  with  the 
difference.  The  rental  value  is  always  admissible,  because  it  is 
almost  as  fixed  and  certain  as  the  market  value  of  the  property. 
The  profits  derived  from  a  business  conducted  upon  the  property 
are  uncertain  and  speculative  in  character,  because  the  question 
of  profit  and  loss,  or  the  amount  of  profit,  in  the  event  of  any, 
depends  more  upon  the  capital  invested,  general  business  con- 
ditions, and  the  trading  skill  and  business  capacity  of  the  person 
conducting  it,  than  it  does  upon  the  location  of  the  place  of 
business.  Profits  already  derived  from  a  business  may  not  be 
speculative,  in  the  true  sense  of  the  term ;  but  they  would,  never- 
theless, constitute  an  uncertain  measure  of  the  value  of  the  prop- 
erty upon  which  the  business  was  carried  on.  The  argument  sub- 
mitted in  support  of  the  admissibility  of  this  evidence  is  plau- 
sible; but  it  is  not  in  harmony  with  our  decisions,  nor  with  the 
weight  of  authority  throughout  the  country.  Buckhannon  ft  N. 
R.  Co.  V.  Great  Scott  Coal  &  Coke  Co.  75  W.  Va.  423,  83 
S.  E.  1031;  Shenandoah  VaUey  R.  Co.  v.  Shepherd,  26  W.  Va. 
672;  Richmond,  P.  &  C.  R.  Co.  v.  Chamblin,  100  Va.  401,  41 
S.  E.  750;  Braun  v.  Metropolitan  West  Side  Elev.  R.  Co.  166 
111.  434,  46  N.  E.  974;  Dupuis  v.  Chicago  &  N.  W.  R.  Co.  115 
lU.  97,  3  N.  E.  720;  Sauer  v.  New  York,  44  App.  Div.  305,  60 
N.  Y.  Supp.  648;  Re  Gilroy,  26  App.  Div.  314,  49  N.  Y.  Supp. 
798;  Newton  v.  Armstrong,  63  Hun,  628,  45  N.  Y.  S.  R.  18, 
19  N.  Y.  Supp.  573;  Edmands  v.  Boston,  108  Mass.  535;  Cobb 
V.  Boston,  109  Mass.  438;  Becker  v.  Philadelphia  &  R.  Terminal 
R.  Co.  177  Pa.  252,  35  L.  R.  A.  583,  35  Atl.  617;  Koesler  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  208  Pa.  50,  57  Atl.  66.  Several 
of  these  cases  specifically  deny  the  admissibility  of  evidence  of 
past  profits  derived  from  the  land  taken.  Others  rule  out  proof 
of  future  profits.  No  authority  explicitly  holding  that,  under 
ordinary  circumstances,  such  evidence  can  be  received  to  ijrove 
market  value,  has  been  cited  or  found." 


Juvenile  Judge  Resigns. — ^I.  Daniel  Stewart  has  resigned  as 
juvenile  judge  of  Duchesne  County,  Utah. 

Death  op  Maryland  Judge. — John  T.  Dutton,  former  judge 
of  the  Orphans'  Court  of  Charles  County,  Md.,  is  dead  at  the 
age  of  80  years. 

Resignation  of  Assistant  Attobney  General. — ^W.  B.  Q^n- 
mill  has  resigned  as  Assistant  Attorney  General  of  Indiana  and 
resumed  the  practice  of  law. 


Former  Ohio  Judge  Dead. — Alexander  Kiskadden,  58  years 
old,  former  Probate  Judge  of  ^eneca  County,  Ohio,  died  at  Tiffin, 
0.,  on  August  28. 


* 


Michigan  State  Judges  Convene. — The  twenty-eighth  annual 
meeting  of  the  Association  of  Michigan  Judges  was  held  at  Lan- 
sing on  Sept.  1  and  2. 

New  Texas  Judge.— Augustus  McCloskey  has  been  appointed 
County  Judge  of  Bexar  County,  Texas,  to  succeed  Judge  James 
R.  Davis,  resigned. 

Dean  of  Ohio  Bar  Dead.— Judge  Dennis  Dwyer,  dean  of  the 
Ohio  bar,  traction  magnate  and  business  man,  died  at  Dayton, 
Ohio,  on  August  28,  at  the  age  of  90. 
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New  Hakpshibe  Judge  Dead.— Robert  A.  Ray,  judge  of  pro- 
bate for  Cheshire  County,  N.  H.,  for  the  past  14  years,  died  at 
Keene,  N.  H.,  on  August  25,  at  the  age  of  70. 

Death  op  Mainus  Judge. — ^Lucillus  A.  Emory,  of  Ellsworth, 
Me.,  former  chief  justice  of  the  Maine  Supreme  Judicial  Court, 
died  on  August  26  after  an  illness  of  several  months. 

The  Montana  Bab  Association,  at  its  recent  annual  conven- 
tion, elected  A.  N.  Whitlock  of  Missoula  as  president  for  the 
ensuing  year.  Alva  Baird  of  Missoula  was  elected  secretary  and 
treasurer. 

Oklahoma  Law  Professor  Resigns. — ^Prof.  H.  H.  Foster  has 
resigned  from  the  law  school  faculty  of  the  University  of  Okla- 
homa after  ten  years  of  sendee.  He  goes  to  the  University  of 
Nebraska. 

New  Federal  Attorney  in  Pennsylvania. — Dennis  J.  Dris- 
coll  of  St.  Marys,  Elk  County,  has  been  named  United  States 
Attorney  for  the  Western  District  of  Pennsylvania.  He  suc- 
ceeds Major  E.  Lowry  Humes,  resigned. 

The  Colorado  Judges  Association,  including  all  district, 
federal  and  county  judges  of  the  state,  met  in  connection  with 
the  annual  convention  of  the  Colorado  Bar  Association  at  Colo- 
rado Springs  on  August  20. 

New  Charlottesville  Judge. — John  S.  Battle,  of  the  law  firm 
of  Battle  &  Smith,  has  been  appointed  police  justice  of  Char- 
lottesville, Va.,  to  succeed  W.  O,  Fife,  who  resigned  to  assume 
the  position  of  city  attorney. 

Ex-Env'OY  to  Santo  Domingo  Dead. — James  Mark  Sullivan, 
New  York  city  lawyer,  and  formerly  United  States  Minister  to 
Santo  Domingo,  is  dead  in  Ireland  where  he  had  been  living 
since  he  left  the  diplomatic  service  in  1915. 

FoBiCEB  Attorney  General  of  Virginia  Dead. — Samuel  W. 
Williams  of  Roanoke,  former  attorney  general  of  Virginia,  is 
dead  at  the  age  of  73  years.  He  was  at  one  time  State  Senator 
and  for  a  number  of  years  Circuit  Judge  of  his  district. 

Death  of  New  Jersey  Judge. — Judge  James  H.  Fithian  of 
the  Cumberland  County,  N.  J.,  Common  Pleas  Court,  died  at 
Bridgeton,  N.  J.,  on  ^ugust  30.  He  was  elected  to  the  State 
Senate  in  1916  and  was  appointed  Judge  by  Governor  Edge 
in  1919. 

Prominent  Lawyer  and  Editor  Dead. — ^Frederic  Sturges 
Allen,  general  editor  of  Webster's  New  International  Dictionary 
and  prominent  as  a  lawyer  and  in  literary  circles,  died  last 
month  at  Springfield,  Mass,  at  the  age  of  58  years. 

Resignation  of  Utah  Judge. — ^Judge  Wilson  McCarthy  has 
tendered  to  Governor  Bamberger  of  Utah  his  resignation  from 
the  bench  of  the  Third  Judicial  District.  He  was  appointed  to 
the  bench  in  June,  1919,  and  retires  to  enter  private  practice. 

Former  Judge  Dies  in  Pennsylvania. — Maxwell  Stevenson, 
former  judge  of  the  Philadelphia  Common  Pleas  Court,  died  at 
Philadelphia  on  September  2.  Death  was  due  to  paralysis  re- 
sulting from  an  attack  made  on  him  by  highwaymen  thirteen 
years  ago. 

Death  of  New  York  Justice.— Wauhope  Lynn,  for  twenty- 
three  years  a  Justice  of  the  New  York  City  Municipal  Court, 
died  recently  at  the  age  of  64  years.  He  retired  from  the  bench 
at  the  end  of  1919  and  has  since  served  in  the  capacity  of  Official 
Referee. 


Pennsylvania  Judge  Dead. — Judge  Francis  J.  O'Cotmor  of 
the  Cambria  County,  Pa.,  Common  Pleas  Court,  is  dead  at  the 
age  of  60.  He  served  a  term  of  ten  years  as  President  Judge 
of  Cambria  County,  from  1901  to  1911,  and  was  re-elected  to 
the  bench  in  1918. 

Death  of  Noted  Lawyer  and  Journalist. — George  Herbert 
Peet,  widely  known  as  a  lawyer  and  journalist,  died  at  Washing- 
ton, D.  C,  on  August  29.  Mr.  Peet  acted  as  advisor  to  the 
French  government  at  the  Paris  peace  conference  and  held  deco- 
rations from  the  Swedish,  Gteek  and  French  governments. 

The  National  Association  of  Attorneys  General  elected 
the  following  oflficers  at  its  recent  annual  meeting  held  in  con- 
nection with  the  convention  of  the  American  Bar  Association: 
President — J.  I.  Smith,  Alabama;  Vice-President — Byron  S. 
Paine,  South  Dakota;  Secretary — ^Richard  J.  Hopkins,  Kansas. 

Soldier  Appointed  Police  Justice. — Capt.  Louis  N.  Duffey 
has  been  appointed  police  justice  of  Alexandria,  Va.,  to  fill  the 
vacancy  caused  by  the  death  of  Judge  Luther  H.  Thompson. 
Capt.  Duffey  is  a  practising  attorney  and  served  overseas  during 
the  world  war  for  fifteen  months. 

The  Colorado  Bar  Association,  at  its  twenty-third  annual 
meeting  held  recently,  elected  the  following  officers:  President — 
United  States  Senator  Charles  S.  Thomas;  first  vice-president — 
Victor  W.  Hungerford  of  Colorado  Springs;  second  vice-presi- 
dent— J.  W.  Preston  of  Pueblo;  secretary  and  treasurer — ^W. 
W.  Grant,  Jr.,  of  Denver. 

The  Oregon  Bar  Association  met  in  annual  convention  at 
Eugene,  Ore.,  on  September  3  and  4.  Judge  Wallace  McCamant 
delivered  the  president's  address'.  Professor  Hale,  recently  ap- 
pointed dean  of  the  law  school  of  the  University  of  Oregon,  and 
for  nine  years  professor  of  law  in  the  University  of  Illinois,  also 
delivered  an  address. 

North  Dakota  Bar  Association. — At  the  recent  annual 
meeting  of  the  North  Dakota  Bar  Association,  held  at  James- 
town, N.  D.,  the  principal  speaker  was  Judge  Peter  W.  Meldrim 
of  Savannah,  Ga.  Other  speakers  included  A.  G.  Divet  of  Fargo, 
Justice  A.  M.  Christianson  of  Bismarck,  Charles'  A.  Pollock  of 
Fargo,  J.  E.  Greene  of  Minot,  and  S.  D.  Adams  of  Lisbon. 

Bar  Association  Mails  Report. — ^More  than  2,000  copies  of 
the  report  and  proceedings  of  the  thirty-seventh  annual  meeting 
of  the  Missouri  Bar  Association,  which  was  held  in  Kansas  City 
on  last  October  3  and  4,  have  been  sent  to  the  members  of  the 
association  by  Dell  D.  Dutton,  secretary  and  treasurer.  The  re- 
port contains  300  pages. 

New  Sections  Added  to  American  Bar  AssoaATiON. — Two 
new  sections  of  the  American  Bar  Association  were  formed  at 
group  conferences  held  in  connection  with  the  recent  annual 
convention  of  the  association.  The  additions  are  the  section  of 
criminal  law  and  the  conference  of  bar  association  delegates. 
Stiles  W.  Burr  of  St.  Paul,  Minn.,  was  elected  president  of  the 
latter  section. 

Northwestern  Lawyers'  Association. — ^At  the  recent  sixth 
annual  convention  of  this  association,  the  membership  of  which 
consists  of  commercial  attorneys  from  the  states  of  North  and 
South  Dakota,  Montana  and  Minnesota,  the  following  officers 
were  electei:  President— Edgar  E.  Sharp  of  Moorhead,  Minn.; 
vice-president — George  W.  Farr,  Miles  City,  Mont.;  secretary- 
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HerberlM.  Bierce,  Winona,  Minn;  treasurer— L.  C.  Van  Ornum, 
Conde,  S.  D. 

Death  op  Noted  International  Lawyer.— Alphcus  Henry 
Snow  of  Washington,  D.  C,  an  authority  on  international  law, 
died  at  New  York  city  on  August  19  in  his  sixtieth  year.  Mr. 
Snow  was  a  member  of  the  board  of  trustees  of  George  Wash- 
ington University,  the  executive  council  of  the  American  Society 
of  International  Law,  the  American  Bar  Association,  the  Amer- 
ican Society  for  the  Judicial  Settlement  of  International  Dis^ 
putes  and  the  American  Historical  Association.  In  1910  he  went 
to  The  Hague  as  a  United  States  delegate  to  the  international 
conference  on  social  insurance. 

The  American  Bar  Association  held  its  forty-third  annual 
convention  at  St.  Louis,  Mo.,  on  August  25,  26  and  27.  The 
president's  address,  by  Hampton  L.  Carson  of  Philadelphia, 
dealt  with  the  evolution  of  the  Federal  Constitution.  Others  on 
the  list  of  speakers  were  the  following:  Sir  Auckland  Geddes, 
British  Ambassador  to  the  United  States;  former  Senator  Albert 
J.  Beveridge  of  Indiana;  Judge  Ben  B.  Lindsey  of  Denver;  Vis- 
count George  Cave,  a  Lord  of  Appeal  and  member  of  the  Judicial 
Committee  of  the  Privy  Council,  representing  the  British  Bar 
Association;  Richard  Bedford  Bennett,  of  Calgary,  Alberta,  rep- 
resenting the  Canadian  Bar  Association;  Charles  Evans  Hughes 
of  New  York;  and  former  Senator  James  Hamilton  Lewis  of 
Illinois.  Lack  of  space  prohibits  mention  of  the  meetings  of  the 
various  sections  connected  with  the  Bar  Association.  William 
A.  Blount,  of  Pensacola,  Fla.,  was  elected  president  of  the  asso- 
ciation for  the  ensuing  year. 


Dog  Taxes  in  France.— In  Belgium  for  many  years  the  dog 
has  ceased  to  enjoy  the  status  of  hereditary  loafer,  and  he  has 
to  work  for  his  living  in  a  manner  which  to  the  English  ob- 
server frequently  seems  little  short  of  cruelty.  From  the  new 
regulations  which  come  into  force  on  the  1st  Jan.  next  it 
seems  that  Tobit's  companion  during  his  travels  is  not  treated 
with  much  sentimentality  in  France,  for  they  enact  that  chiens 
d'agrement — that  ivS,  dogs  kept  for  pleasure — wiD  in  districts 
of  less  than  50,000  inhabitants  pay  a  yearly  tax  of  20  francs, 
or  16s.;  in  districts  of  from  50,000  to  250,000  inhabitants,  30 
francs,  or  24s. ;  and  40  francs,  or  32s.,  in  larger  districts.  Sport- 
ing dogs  are  treated  with  greater  tenderness,  the  tax  being  10, 
15,  and  20  francs,  according  to  their  use.  Watchdogs  of  all  kinds 
will  be  taxed  5,  10,  and  15  francs.  Dogs  for  leading  the  blind 
will  be  exempted,  and  those  belonging  to  men  injured  during 
the  war  up  to  80  per  cent,  of  invalidite.  Dogs  which  may  be 
classed  in  two  categories  will  be  taxed  at  the  highest  rate  im- 
posable  for  such  dogs. 

Political  Effect  of  Woman  Suffrage. — The  State  of  Ten- 
nessee appears  to  have  settled  the  question  whether  women  will 
be  able  to  vote  in  the  next  Presidential  election  in  the  United 
States,  says  the  Law  Times,  though  the  opponents  may  endeavor 
to  take  action  in  the  courts  with  a  view  to  nullifying  the  vote 
or  at  least  delaying  its  effect.  In  a  recent  article  in  the  Journal 
of  Comparative  Legislation  Professor  Orman  Ray  summed  up 
the  position  before  the  war  as  being  that  "about  a  score  of  States, 

*  With  credit  to  English  legal  periedicals. 


provinces,  or  other  political  subdivisions  had  granted  women  the 
right  to  vote  in  certain  elections  by  male  proxies;  twenty-two 
States,  provinces,  or  countries  had  given  women  complete  suf- 
frage;  while  in  more  than  fifty  other  political  units,  of  varying 
size  and  importance,  and  in  all  parts  of  the  world,  women  had 
a  limited  direct  vote  in  municipal  and  other  strictly  local  elec- 
tions." In  surveying  the  prospects  of  the  effect  of  the  women's 
vote  in  the  United  States,  the  Times  observed  that  woman  suf- 
frage has  not  anywhere  given  politics  a  new  orientation.  In 
the  Dominions,  where  there  has  been  time  to  watch  its  effect,  it 
has  not  developed  a  new  tendency,  though  it  would  be  inter- 
esting  to  have  an  impartial  account  of  the  effect  of  the  alliance 
between  the  total  prohibition  and  the  women  suffrage  parties. 
There  is  material  for  such  a  study  in  the  operation  of  woman 
suffrage  legislation  in  some  of  the  northern  countries  of  Europe 
as  well  as  in  the  Dominions. 

American  Middle  Templars.— In  his  book  on  the  Middle 
Temple  published  some  years  ago,  Mr.  C.  E.  A.  Bedwell,  the 
•librarian  of  the  Inn,  called  attention  to  the  fact  that  prior  to 
the  secession  of  the  American  colonies  a  very  considerable  num- 
ber of  transatlantic  students  joined  the  Middle  Temple,  and  that 
of  these  no  fewer  than  five  were  signatories  to  the  Declaration 
of  Independence.  In  an  article  contributed  to  the  latest  num- 
ber of  the  American  Histori-cai  Review,  Mr.  BedweU  deals  afresh 
with  the  subject,  provides  a  list  of  those  American  students, 
and  adds  some  interesting  notes  regarding  the  most  distingiiished 
among  them.  He  points  out  that  not  only  to  the  Declaration 
of  Independence,  but  also  to  the  Articles  of  Confederation  and 
the  Constitution,  did  several  of  the  Middle  Templars  append 
their  signatures,  one  of  them,  John  Rutledge,  after  a  career  bril- 
liant alike  in  law  and  in  statesmanship,  being  nominated  by 
Washington  to  be  second  Chief  Justice  of  the  United  States 
Supreme  Court.  Not  the  least  interesting  feature  about  the  list 
of  names  furnished  by  Mr.  Bedwell  is  the  fact  that  the  link 
between  the  United  States  and  the  Middle  Temple  was  not  com- 
pletely snapped  when  the  United  States  set  up  house  for  itself, 
and  it  is  pleasant  to  know  that  to  this  day  the  connection  is 
maintained.  Mr.  Bedwell  foreshadows  the  possibility  of  a  little 
volume  that  will  tell  in  detail  of  the  notable  American  Middle 
Templars,  and  we  can  only  express  the  hope  that  this  under- 
taking, which  should  prove  of  decided  interest  to  many  both  in 
the  old  country  and  in  the  new,  may  cre*long  be  realized. 

Damages  for  Breach  of  Contract  to  Convey  Real  Estate. — 
The  case  of  Cofiin  v,  Houlder,  recently  "decided  by  Eve,  J., 
draws  attention  to  the  fact  that  the  rule  in  Bain  v.  Fothergill 
(31  L.  T.  Rep.  387;  L.  Rep.  7  E.  &  I.  App.  158)  is  of  limited 
application  and  has  been  eaten  into  by  exceptions.  There  it 
was  laid  down  that  where  a  vendor  cannot  complete  becanse  his 
title  is  defective  only  nominal  damages  are  recoverable  by  the 
purchaser.  It  was  with  reference  to  that  rule  that  Sargant,  J., 
in  Re  Daniel;  Daniel  v,  Vassall  (117  L.  T.  Rep.  472;  (1917) 
2  Ch.  405)  is  reported  to  have  said:  "It  seems  to  me  that  the 
cases  establish  that  contracts  for  the  sale  of  real  estate,  like 
other  contracts  for  sale,  cast  on  vendors  a  general  liability  for 
damages  for  non-fulfilment  of  contract,  subject  only  to  an  ex- 
ception in  a  very  special  and  limited  class  of  cases,  and  that 
unless  a  case  is  brought  within  that  special  class  the  general  rule 
applies."  Thus  it  seems  to  have  come  about  that  the  ambit 
of  the  exceptions  exceeds  in  extent  that  of  the  rule.  In  Goffin  v, 
Houlder  the  defendant  had  given  a  month's  option,  which,  in 
accordance  with  the  general  rule,  was  construed  as  being  a  lunar 
month  of  twenty-eight  days,  to  the  plaintiff  to  purchase  at  a 
named  price  (inter  alia)  a  freehold  house.     On  the  day  before 
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the  expiration  of  that  option  both  the  plaintiff  and  defendant 
sold  independently  the  house,  the  former  at  a  larger  sum 
than  that  for  which  she  was  liable  on  exercising  her  option  to 
pay  the  defendarvt.  She  wrote  exercising  her  right  to  purchase, 
and  caUed  on  the  defendant  to  convey  the  property.  This  the 
defendant  had,  through  no  infirmity  inherent  in  her  title,  but 
by  her  own  act  in  contracting  to  sell  to  another,  put  it  out  of 
her  power  to  do.  In  awarding  as  damages  for  breach  of  con- 
tract the  increase  in  price  over  the  price  contained  in  the  option, 
which  the  plaintiff  would  have  got,  a  convenient  measure  of  the 
damages  which  the  plaintiff  would  have  sustained  through  the 
defendant's  failure  to  carry  out  her  contract  was  found,  and 
the  court  held  the  plaintiff  was  entitled  to  payment  by  the 
defendant  of  that  sum  with  costs. 

Cumulative  Preference  Shares. — Preference  shares  are 
generally  cumulative,  even  though  they  are  not  expressed  to  be 
so  (Gore-Brown's  Handbook,  34th  edit.,  pp.  27  and  28),  and 
everyone  knows  that  all  profits  of  the  company  are  hypothecated 
to  their  payment.  The  question  then  naturally  arises  whether 
the  dividend  when  paid  in  some  subsequent  year  belongs  to  that 
year  or  to  the  earlier  years  in  which  there  was  a  deficiency  which 
the  dividend  has  made  good.  This  was  the  problem  which  the 
Court  of  Appeal  had  to  decide  in  the  recent  case  of  Re  Wakley 
(123  L.  T.  Rep.  150;  (1920)  2  Ch.  205),  where  the  result  of 
the  large  profits  made  in  1907  was  that  in  that  year  there  was 
paid  a  dividend  sufficient  to  cover  not  only  the  dividend  of  that 
year,  but  also  the  dividends  which  had  not  been  paid  in  the  two 
previous  years.  In  that  case  the  testator  died  in  November,  1905, 
so  the  court  had  to  decide  whether  any  part  of  the  dividend 
declared  in  1907  belonged  to '1905  and  so  would  have  to  be 
capitalized.  Lord  Justice  Warrington  pointed  out  that  the  share- 
holders have  no  right  to  a  dividend  until  there  are  profits  avail- 
able for  the  purpose  and  it  has  been  properly  determined  to  dis- 
tribute them.  "It  follows,"  said  his  Lordship,  "when  profits  are 
available  and  the  company  determines  to  distribute  them,  it  is 
the  shareholder  who  is  then  entitled  to  the  shares  who  takes  the 
dividend  and  not  the  person  entitled  to  thera  in  past  years, 
though  the  dividend  may  in  the  case  of  cumulative  dividends 
be  large  enough  to  cover  the  amount  which  would  have  been 
paid  in  past  years  if  there  had  been  profits  available,  but  which 
were  not  paid  because  there  were  no  such  profits."  Consequently 
the  shareholder  at  the  time  when  the  dividend  was  declared  came 
in  for  a  windfaD  which  had  not  to  be  capitalized.  An  interest- 
ing question  arises  in  this  connection:  Would  the  court  inter- 
fere with  the  discretion  of  directors  who  refused  to  declare  a 
dividend,  though  there  were  profits,  with  a  view  of  benefiting 
a  person  who  was  then  entitled  to  reversion  to  the  shares?  This 
might  happen  in  a  private  company  where  a  tenant  for  life  was 
dying  and  it  was  desired  to  benefit  his  successor. 

'Damages  and  the  Rate  op  Exchange. — Owing  to  the  great 
variety  of  exchange  rates,  and  their  rapid  fluctuations  between 
countries  of  the  world,  the  question  of  how  damages  for  a  breach 
of  contract  in  a  foreign  country  are  to  be  assessed  in  the  United 
Kingdom  has  become  of  considerable  importance.  In  Barry  v. 
Van  den  Hurk  (149  L.  T.  Jour.  387;  (1920)  2  K.  B.  709)  Mr. 
Justice  Bailhache  held  that  where,  upon  the  breach  of  a  con- 
tract, the  person  in  default  becomes  liable  to  pay  money  on  a 
foreign  currency,  the  damages,  for  the  purpose  of  an  English 
judgment,  must  be  assessed  as  to  the  date  of  the  default,  and 
the  sum  payable  must  be  converted  into  English  currency  accord- 
ing to  the  rate  of  exchange  prevailing  at  that  date.  The  judg- 
ments of  Mr.  Justice  McCardie  in  Lebeaupin  v.  Crispin  ((1920) 
2KB.  714)   and  of  Mr.  Justice  Roche  in  Di  Feniandino  v. 


Simon  are  to  a  like  effect,  and  these  decisipns  have  been  ap- 
proved by  the  Court  of  Appeal  in  the  latter  case.  There  are  two 
rules  applicable  to  the  matter:  the  damages  must  be  assessed 
in  an  English  court  in  English  money;  and  they  must  be  assessed 
at  the  rate  of  exchange  prevailing  at  the  date  of  the  breach. 
The  question  seems  to  be  covered  by  the  statements  of  Lord 
Lindley  and  Lord  Justice  Vaughan  WiUiams  in  Manners  v, 
Pearson  (78  L.  T.  Rep.  432;  (1898)  1  Ch.  581).  The  Master 
of  the  Rolls  said:  "The  necessity  of  considering  what  amount 
the  defendants  ought  to  pay  in  EnglisTi  money  arises  simply  from 
the  fact  that  the  plaintiff,  having  the  right  to  sue  the  defendants 
in  this  country  for  a  breach  of  their  contract,  has  chosen  to 
sue  them  here  instead  of  in  Mexico;  and  ...  the  courts  of 
this  country  have  no  jurisdiction  to  order  payment  of  money 
excei)t  in  the  currency  of  this  country.  Whatever  sum  is  ordered 
to  be  paid  .  .  .  must  be  expressed  in  English  money,  or  such 
order  cannot  be  enforced  by  the  ordinary  writs  of  execution." 
And  the  Lord  Justice  said:  "It  seems  plain  that  this  mode  of 
computing  the  value  of  foreign,  currency  or  English  sterling 
and  thus  converting  the  one  currency  into  the  other  is  based 
upon  damages  for  the  breach  of  contract  to  deliver  the  com- 
modity bargained  for  at  the  appointed  time  and  place,  and  .  .  . 
it  follows  that  the  date  as  to  which 'that  value  must  be  ascer- 
tained is  the  date  of  this  breach,  and  not  the  date  of  the 
judgment." 

Injured  Workman's  '^Average  Weekly  Earnings.^' — The 
computation  of  the  "average  weekly  earnings"  of  an  injured 
workman  after  the  occurrence  of  the  accident  which  caused  his 
injury,  for  the  purpose  of  ascertaining  the  weekly  payment  pay- 
able to  him  by  way  of  compensation  for  the  same,  is  not  always 
an  easy  task.  In  the  recent  ease  of  Webster  v.  Harrison,  Town- 
send  &  Co.,  Lord  Stemdale,  M.  R.,  went  so  far  as  to  say  that 
it  is  very  difficult  to  state  over  what  period  the  average  is  to 
be  taken.  The  provisions  contained  in  section  1  of  the  first 
schedule  to  the  Workmen's  Compensation  Act  1906  (6  Edw.  VII, 
c.  58)  certainly  do  not  enlighten  the  matter  in  any  considerable 
degree.  But  to  anyone  who  is  in  the  least  acquainted  with  the 
mysteries  of  that  most  perplexing  of  statutes  that  assertion  will 
cause  no  surprise  whatever.  This  much  at  all  events  is  made 
clear,  that  the  average  weekly  earnings  must  be  computed  in 
such  manner  as  is  best  calculated  to  give  the  rate  per  week  at 
which  the  workman  was  being  remunerated.  As  to  the  statutory 
requirement  that  in  the  case  of  partial  incapacity,  the  weekly 
payment  shall  in  no  case  exceed  the  difference  between  the  amount 
of  the  average  weekly  earnings  of  the  workman  before  the  acci- 
dent and  the  average  weekly  amount  which  he  is  earning  or  is 
able  to  earn  in  some  suitable  employment  or  business  after  the 
accident,  but  shall  bear  such  relation  to  the  amount  of  that  dif- 
ference as  under  the  circumstances  of  the  case  may  appear 
proper,  it  is  noticeable  that  there  is  no  direction  as  to  the  period 
over  which  the  average  is  to  be  taken.  On  the  other  hand,  with 
regard  to  pre-disablement  earnings,  there  is  a  direction  that  the 
period  over  which  the  computation  must  range  shall,  if  possible, 
be  twelve  months  previous  to  the  accident.  If  that  is  not  possible, 
the  period  must  be  one  during  which  the  workman  has  been  in  the 
employment  of  the  same  employer.  In  the  present  case,  if  the 
average  were  taken  over  the  whole  of  the  period  of  the  workman's 
partial  incapacity,  the  amount  which  he  was  earning  after  the 
accident  that  had  happened  to  him  was  greater  than  the  amount 
which  he  was  earning  before.  He  was  receiving  higher  wages 
than  he  did  before  the  accident.  The  learned  county  court  judge 
calculated  the  average  over  the  period  which  had  elapsed  at  the 
time  when  the  application  came  before  him.    And  the  contention 
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that  that  method  was  wrong  in  principle  did  not  meet  with  the 
approval  of  the  learned  judges  of  the  Court  of  Appeal.  All  the 
same,  it  was  conceded  that  there  might  in  some  cases  be  reasons 
and  facts  to  show  that  such  a  course  was  not  right. 

Running  of  Limitations  Against  Criminal  PROSECfunoNS. — 
A  paragrahph  in  the  Times,  entitled  "After  Eight  Years,"  states 
that  at  the  Thames  Police  Court  a  middle-aged  Jewess  was 
charged  on  remand  with  stealing  a  diamond  bracelet  valued  at 
£45.  It  was  stated  that  it  was  eight  years  since  the  offense  was 
said  to  have  been  committed.  After  hearing  the  evidence  the  magis- 
trate said  there  was  no  ground  for  the  charge.  The  case  may 
direct  attention  to  the  fact  that,  with  regard  to  limitations  as  to 
time,  it  is  one  of  the  peculiarities  of  English  law  that  no  general 
law  of  prescription  exists  among  us.  "The  maxim  of  our  law," 
writes  Sir  Fitzjames  Stephen,  "has  always  been  Nullum  tempus 
occurrit  Regi,  and,  as  a  criminal  trial  is  regarded  as  an  action  by 
the  King,  it  follows  that  it  may  be  brought  at  any  time.  This 
principle  has  been  carried  to  great  lengths  in  many  well-known 
cases.  In  the  middle  of  the  last  [eighteenth]  century  Aram  was 
convicted  and  executed  for  the  murder  of  Clarke  fourteen  years 
after  his  crime.  Home  was  executed  for  the  murder  of  his 
bastard  child  thirty-five  ye^rs  after  his  crime.  In  1802  Governor 
Wall  was  executed  for  a  murder  committed  in  1782.  Not  long 
ago  [Sir  Fitzjames  Stephen  wrote  in  1881]  a  man  named 
Shepeard  was  executed  at  Norwich  for  the  murder  of  his  wife 
more  than  twenty  years  before,  and  I  may  add  as  a  curiosity  that 
at  the  Derby  Winter  Assizes  in  1863  I  held  a  brief  for  the  Crown 
in  a  case  in  which  a  man  was  charged  with  having  stolen  a  leaf 
from  a  parish  register  in  the  year  1803.  In  this  instance  the 
grand  jury  threw  out  the  Bill."  The  statutory  exceptions  to  the 
general  rule  are  very  few,  are  for  the  most  part  very  evidently 
framed  for  the  protection  of  the  subject  as  against  the  power  of 
the  Crown.  Thus  prosecutions  for  high  treason,  other  than 
treason  by  assassinating  the  Sovereign  and  for  misprision  of 
treason,  must  be  prosecuted  within  three  years:  (7  &  8  Will.  3.  c. 
3,  ss.  5,  6).  So,  too,  offenses  against  the  Riot  Act  and  charges  for 
illegal  drilling  must  be  prosecuted  within  twelve  months  and  six 
months  respectively.  A  salutary  enactment  provides  that  offenses 
punishable  on  summary  conviction  must  be  prosecuted  within  six 
months:  (11  &  12  Vict.  c.  43,  s.  11).  Under  the  regulations 
recently  made  by  an  Order  in  Council  under  the  Restoration  of 
Order  in  Ireland  Act  it  is  provided  that  offenders  charged  with 
crimes  punishable  on  summary  conviction,  and  of  such  a  character 
as  that  they  may  be  adequately  dealt  with  by  a  court  of  summary 
jurisdiction,  may,  if  not  subject  to  the  Naval  Discipline  Act  or 
the  Air  Force  Act,  or  to  military  law,  be  tried  by  a  court  of  sum- 
mary jurisdiction  and  not  otherwise,  and  may  be  so  tried  not- 
withstanding that  the  crime  was  committed  more  than  six  months 
before  the  institution  of  the  proceedings  before  the  court. 

Actions  AoAiNar  the  Crown. — To  the  line  of  authorities 
which  in  recent  years  have  elucidated  the  procedure  open  to  a 
subject  who  asserts  rights  as  against  the  Crown  has  now  to  be 
added  the  interesting  judgment  of  Mr.  Justice  Rowlatt  in  the 
recent  case  of  Bombay  and  Persia  Steam  Navigation  Company  v. 
Maclay.  No  difficulty,  as  a  rule,  occurs  where  the  claim  made 
arises  out  of  a  contract  with  the  Crown;  there,  the  remedy  is  by 
petition  of  right.  But  where  the  claim  arises  otherwise  than 
under  contract,  the  answer  to  the  question,  what  is  the  proper 
procedure!  has  not  been  quite  so  easy.  If  the  claim  is  based  on 
a  trespass  alleged  to  have  been  committed  by  a  government 
official,  the  remedy  is  not  against  that  person  in  his  official 
capacity,  but  is  against  him  as  an  individual:  (Raleigh  v. 
Goschen,  77  L.  T.  Rep,  429;  (1898)  1  Ch.  73).    The  rights  of 


the  subject  were  advanced  a  step  further  in  Dyson  v.  Attorney- 
General  (103  L.  T.  Rep.  707;  (1911)  1  K.  B.  410),  where  it  was 
decided  that  the  plaintiff  was  entitled  to  maintain  an  action 
against  the  Attorney-General,  as  representing  the  Crown,  to  have 
it  declared  that  he,  the  plaintiff,  was  not  bound  to  comply  with 
certain  notices  served  upon  him  under  the  Finance  (1909-10)  Act 
1910.  The  next  stage  in  the  development  of  the  question  arose 
in  China  Mutual  Steam  Navigation  Company  v.  Maclay  (117  K  T. 
Rep.  821;  (1918)  1  K.  B.  33),  where  the  aUegation  was  that  the 
defendant,  the  Shipping  Controller,  had  overstepped  his  powers 
in  issuing  a  certain  requisition  under  the  Defence  of  the  Realm 
Regulations.  There  it  was  strenuously  contended  for  the  de- 
fendant that  the  action  was  not  maintainable,  and  that  the 
validity  of  his  acts  as  an  officer  of  State  could  not  be  challenged 
in  an  action  against  him,  but  only  in  a  properly  constituted  suit 
against  the  Attorney-General  as  represaiting  the  Crown.  Mr. 
Justice  Bailhache  rejected  that  contention,  basing  his  decision 
upon  the  statement  of  the  law  by  Sir  Richard  Webster,  then 
Attorney-General,  in  Raleigh  v.  Goschen  (sup.)  that  "if  any 
person,  whether  an  officer  of  State  or  a  subordinate,  has  to  justify 
an  act  alleged  to  be  unlawful  by  reference  to  an  Act  of  Parlia- 
ment, or  State  authority,  the  legal  justification  can  be  inquired 
into  in  this  court" — a  statement  which,  as  Mr.  Justice  Bailhache 
said,  ^'plainly  contemplates  that  the  officer  of  State  whose  conduct 
is  in  question  would  be  the  defendant  to  the  action.'^  With  that 
case  it  is  now  useful  to  compare  Mr.  Justice  Rowlatt's  recent 
decision.  There  the  action  was  brought  against  the  same  de- 
fendant, who,  in  his  capacity  of  Shipping  Controller,  had  given 
certain  directions  diverting  the  plaintiffs*  vessel  from  her  voyage, 
which  resulted  in  a  loss  of  time  aqd  consequent  expense,  idaiming 
a  declaration  that  the  plaintiffs  were  entitled  to  compensation  for 
that  loss  and  expense,  and  that  the  amount  of  compensation 
should  be  referred  to  the  Admiralty  Transport  Arbitration  Board 
for  assessment.  The  case  differed  vitally  from  that  before  Mr. 
Justice  Bailhache  in  this  respect,  that  admittedly  the  order  given 
by  the  defendant  for  the  diversion  of  the  vessel  was  within  his 
powers,  and  so  no  wrong  had  been  done  by  him  for  which  he 
would  be  held  liable.  Further,  this  was  an  attempt  to  obtain  a 
declaration  of  rights  as  against  the  Treasury— the  body  that 
would  have  to  pay  compensation  if  any  were  awarded — ^by  suing 
an  official  in  his  individual  capacity.  On  these  grounds  Mr. 
Justice  Rowlatt  held  that  the  action  was  misconceived,  and  accord- 
ingly he  dismissed  it.  The  decision  and  the  cases  preceding  it  now 
form  a  useful  code  on  a  subject  which,  in  view  of  the  increase  of 
departmental  powers,  has  become  increasingly  important. 


^met 


Surely!— Brewer  v.  Wilson,  17  N.  J.  Eq.  180. 

SuBKLY  Not!— Brewer  v.  Cox,  18  Atl.  Rep.  864. 

No  Longer  Cheap.— Cole  v.  Nickel,  (Nev.)  185  Pac.  565. 

Not  So  Very,  Very  Many! — Foakes  v.  Beer,  9  App.  Cas. 
(Eng.)  618. 

Now  Missing.— In  State  v.  Link,  87  Kan.  738,  the  defendant's 
sentence  of  imprisonment  was  affirmed. 

Breaking  Into  the  White  House? — Cox  v.  State,  (Okla.)  186 
Pac.  736,  was  a  prosecution  for  burglary. 
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Treating  the  People  Rough.— In  Rude  v.  People,  44  Colo. 
484,  the  plaintiff  in  error  not  only  secured  a  reversal  of  a  judg- 
ment of  conviction  but  induced  the  appellate  court  to  discharge 
him  from  custody. 

The  Majority  akd  the  Minority. — "There  are  some  people 
who  know  everything.  There  are  others,  who,  conscious  of 
human  limitation,  speak  with  caution."— Per  Fraser,  J.,  in  State 
t;.  McNeal,  (S.  Car.)  87  S.  E.  1004. 

Carbyinxj  the  "Stop,  Look  and  Listen"  Rule  too  Far.— 
*at  would  be  gokig  too  far  to  hold  that  the  keeper  of  a  hotel 
must  spy  upon  the  guests  and  form  a  habit  of  eavesdropping, 
or  to  'stop,  look  and  listen'  at  the  keyhole,  to  determine  what 
might  be  going  on  in  the  room  of  a  guest."— Per  Ethridge,  J., 
in  BanfiU  v.  Byrd,  (Miss.)  84  So.  230. 

Especially  in  a  Presidential  Year  I— "Questions  of  politics 
and  morals,  religion  and  governmental  policy,  arise  and  grow 
acute  and  become  daily  provocative,  not  only  of  prejudice,  but 
of  breaches  of  the  peace,  when  opinions  touching  them  are 
expressed  which  are  at  variance  with  the  views  of  those  within 
hearing  distance."— Per  Paris,  J.,  in  State  v.  Bowman,  213 
S.  W.  64. 

An  Unalienable  Right.— Said  Vice-president  Marshall  at 
Duluth,  Minn.,  recently,  in  explaining  why  he  voted  against 
the  prohibition  amendment:  "I  have  always  believed  it  is  an 
American  citizen's  God-given  right  to  make  an  ass  of  himself 
if  he  wants  to."  Says  the  Declaration  of  Independence:  "We 
hold  these  truths  to  be  self-evident,  that  all  men  ...  are  en- 
dowed by  their  Creator  with  certain  unalienable  rights,  that 
among  these  are  Life,  Liberty  and  the  pursuit  of  Happiness." 
Which  of  these  three  "unaHenable  rights"  could  the  Vice-presi- 
dent have  had  in  mindf 

Information  Wanted.— "It  was  quarter  to  four  in  the  after- 
noon of  a  lazy  day.  The  Janney  jury  had  just  filed  out  in 
the  custody  of  a  debilitated  constable  sworn  to  deprive  them 
of  meat  and  drink  until  they  had  agreed  upon  a  verdict."  Thus 
begins  William  Hamilton  Osborne's  story,  "A  Turn  of  the 
Wrist,"  in  the  Saturday  Evening  Post  for  September  4.  The 
scene  of  the  story  being  evidently  a  city  in  the  United  States 
and  the  time  being  of  the  present  day,  it  is  no  idle  curiosity 
that  prompts  us  to  ask  in  what  particular  American  jurisdic- 
tion is  the  ancient  practice  of  starving  a  jury  into  agreement 
still  followed  f 

Qujsre:  How  Would  it  be  Accepted  To-day?— "Plaintiff 
testified  that  the  defendant  was  addicted  to  drink,  but  tiie  only 
serious  charge  made  in  that  regard  is  that  on  the  Fourth  of 
July  defendant  attended  a  baseball  game  and  came  home  some- 
what intoxicated.  I  have  never  understood  that  such  sUght 
indiscretions  on  the  Natal  Day  of  tiie  RepubUc  were  suflBcient 
ground  for  either  divorce  or  separate  maintenance.  However, 
if  it  be  the  law,  I  very  much  doubt  tiiat  the  American  public 
will  accept  it  as  a  good  law."-Per  Gideon,  J.,  (dissenting)  in 
Willardson  v.  Willardson,  (Utah)  172  Pac.  719,  decided  m 
1918. 

It  Actually  Happened.— One  of  tiie  favorite  outdoor  sports 
of  tiie  "ckmmers"  who  infest  the  waters  appurtenant  to  Long 
Island  is  the  exciting  game  of  poaching  on  private  oyster  pre- 
s&rves.  Every  so  often  the  private  owner  wins  the  game  by 
having  the  poacher  haled  into  police  court.  A  few  days  ago, 
one  of  these  scenes  occurred  at  NoriOiport,  L.  I.,  several  poachers 


being  put  on  trial  before  a  Court  of  Special  Sessions  with  a 
jury.  Lawyer  Rowland  Miles  was  cross-examining  a  "dammer" 
who  had  taken  the  stand  in  his  own  behalf,  when  the  following 
colloquy  occurred: 

"Have  you  ever  been  convicted  of  stealing  oysters  t" 

"No,  sir." 

"What!    Didn't  you  live  over  at  Patchogue  at  one  timet" 

"Yes,  sir." 

<*Well,  weren't  you  convicted  there  of  stealing  oysters  t" 

"Oh,  no  I     I  wasn't  convicted  that  time.     I  pleaded  guilty." 

Happier  than  Home. — The  prominence  of  spiritism  as  a 
matter  of  public  interest  at  the  present  time  serves  to  recall 
a  story  told  at  a  session  of  the  American  Bar  Association  several 
years  ago  by  James  0.  Crosby  of  Iowa.  Apropos  of  the  failure 
of  a  delegate  to  the  International  Law  Association  to  attend 
at  the  place  appointed  for  the  meeting,  Mr.  Crosby  said:  "It 
reminded  me  of  the  man  who  went  to  see  a  spiritualist  or 
circulating  medium.  The  medium  asked  the  man  how  his 
family  was.  As  a  matter  of  fact  this  man's  family  had  not 
been  one  where  domestic  felicity  dwelt  during  the  wife's  life- 
time, but  he  told  the  medium  that  he  would  like  to  communicate 
with  his  wife.  The  medium  said,  'Ask  any  question  you  like.' 
So  the  man  asked,  *My  dear,  are  you  happy  t'  The  answer 
came  back,  'Yes.'  Then  he  asked,  'Are  you  happier  than  you 
were  when  you  were  at  home  with  met'  *0h,  yes,'  the  spirit 
wife  replied,  'much  happier.'  Then  the  man  said,  'Won't  you 
give  me  a  little  description  of  heaven  t'  The  wife  replied, 
'Heaven!    Oh,  I  ain't  there.'" 

Looking  for  Trouble.— Basing  his  remarks  on  Adams  v. 
GiUig,  199  N.  Y.  314,  "B.  D."  tries  to  start  an  argument  with 
us  as  follows:  "If  a  sale  of  property  is  induced  by  a  verbal 
promise  on  the  part  of  the  purchaser  that  he  wiU  not  erect  a 
particular  sort  of  structuife,  the  vendor  in  case  the  pur- 
chaser violate  the  promise  will  not  be  entitled  to  relief.  But  if 
the  sale  be  induced  by  a  statement  of  the  purchaser  that  he 
has  no  intention  of  erecting  such  a  structure,  the  vendor  will 
be  accorded  a  remedy.  The  case  wiU  be  determined  one  way 
or  the  other  in  ac<5ordanee  with  the  proof  as  to  whether  the 
purchaser  'promised'  or  whether  he  made  a  statement  as  to 
his  existing  'intention.'  Now,  then,  if  the  evidence  shows  that 
the  purchaser  said,  'I  will  not  erect  such  a  structure,'  it  is  plain 
that  the  vendor  wUl  have  no  remedy— because  'will'  is  expressive 
of  a  promise  or  agreement.  But  if  tiie  proof  is  that  tiie  purchaser 
said,  'I  shaU  not  build,  etc.,'  the  vendor  may  bring  his  suit— 
because  it  is  equally  settled  tiiat  'shall'  imports  an  intention 
witii  respect  to  future  conduct.  Who  can  question  but  what  the 
Law  is  scientific  in  its  operationt"  We  pass  the  argument  along 
to  our  readers. 

Stranger  than  Fiction.— Morian  Charles  Schmidt,  a  resi- 
dent of  Chicago,  111.,  made  and  executed  his  hist  wiU  and 
testament  in  the  year  1904  and  died  in  December,  1908.  Just 
a  few  months  ago,  as  a  consequence  of  litigation  between  his 
heirs,  the  .provisions  of  tiie  will  were  made  public  by  bemg 
set  out  in  fuU  in  an  opinion  rendered  by  the  Illinois  Supreme 
Court  (see  Schmidt  i,.  Schmidt,  126  N.  E.  736).  This  column 
of  Law  Notes  being  intended  as  a  museum  for  tiie  collection 
of  curiosities  appertaining  to  the  law,  Mr.  Schmidts  will  ifl 
entitied  to  a  good  sized  niche  tiierein.  .^     i    ^     4» 

The  will  is  a  long  one,  containing  16  clauses,  the  last  of 
which  is  subdivided  into  11  paragraphs.     After  reading  it,  we 

can  easUy  visualize  Mr.  Schmidt.    He  must  have  been  an  ex- 
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ceedingly  cautious  man,  even  suspicious  in  his  caution  at  times, 
with  all  the  thoroughness  and  preparedness  for  emergency  which 
is  characteristic  of  his  race.  And  yet  with  all  his  shrewdness, 
he  was  sentimental  on  occasion,  and  even  of  a  forgiving'  nature. 

As  the  first  instance  of  his  caution,  we  may  note  that  he 
declares  bj^  way  of  introduction  that  he  "was  lawfully  married 
to  Henrietta  B.  Schmidt  (maiden  name  Henrietta  B.  Yahlberg) 
with  whom  I  am  now  living."  Thus  dies  he  forestall  the  possible 
evil  tongue  of  gossip  or  rumor. 

As  a  further  evidence  of  carefulness,  verging  on  suspicion, 
he  directs  in  clause  5  that  a  certain  trust  deed  forlherly  executed 
by  him  be  cancelled,  adding:  "Have  the  old  Title  Guarantee 
&  Trust  Company,  or  its  successors,  attend  that  the  above,  but 
stay  right  with  it  until  the  same  is  cancelled  and  recorded." 

Again,  desiring  that  everything  should  be  attended  to  without 
undue  haste,  which  often  results  in  error  or  mistake,  he  says  in 
clause  11 :  "Burial  ground  to  be  selected  by  my  wife  within  two 
years  after  my  death.  If*  no  suitable  ground  can  be  found  at 
the  time  of  death,  place  my  body  on  a  single  lot  until  later, 
then  when  suitable  place  is  found  take  up  my  body  and  place 
same  in  the  right  place  or  lot  purchased  for  that  purpose. 
(Don't  be  in  no  hurry;  take  your  time.)" 

The  softer  side  of  his  nature  is  shown  by  the  fact  that  after 
cutting  his  wife's  life  estate  in  the  whole  property  down  to 
a  one-fourth  interest  should  she  marry  again,  he  is  nevertheless 
willing  to  forgive  her  for  such  disloyalty,  for  he  puts  in  another 
clause  reading  thus:  "I  will  and  request  should  my  wife  re- 
marry and  find  she  has  made  a  failure  of  her  remarriage  at  any 
time  and  she  obtains  a  legal  and  lawful  divorce  from  him  and 
will  have  no  further  dealing  with  him  whatsoever,  she  then  can 
claim  her  full  share  of  the  will  as  article  No.  12  of  this  will 
calls  for." 

In  clause  16,  Mr.  Schmidt  reveals  his  sentimental  self.  He 
says  that  should  he,  his  wife,  and  his  three  children  all  die 
without  descendants,  a  certain  hospital  is  to  become  his  trustee, 
and  he  directs  the  trustee  as  follows:  "My  trustee  s*hould 
secure  our  bodies,  if  dead,  in  whatever  country  they  may  be  and 
at  whatever  expense,  bring  them  to  Evansville,  Indiana,  and 
there  give  them  a  first-class  burial  from  the  Trinity  Catholic 
Church,  having  a  requiem  high  mass,  with  music  and  singing 
(full  chorus)." 

But  even  such  a  good  funeral  service  as  this  is  not  sufficient. 
He  wants  the  interment  also  to  be  carried  off  in  good  style.  So 
he  says:  "A  burial  ground  to  be  purchased  at  the  Catholic 
cemetery  at  Evansville,  Indiana,  costing  not  less  than  one  thou- 
sand dollars,  and  erect  a  monument  thereon  costing  not  less  than 
two  thousand  dollars,  with  headstone  for  each  of  the  dead.  Upon 
this  ground  our  bodies  should  be  entered  and  funeral  service 
as  follows:  The  graves  should  be  made  of  a  large  cement 
box  with  cement  corner,  and  while  the  bodies  are  being  low- 
ered into  the  grave  any  first-class  band  of  music  of  twelve  to 
twenty  pieces  should  play  the  piece  Nearer  My  God  to  Thee, 
and  the  casket  should  be  lowered  and  disappear  in  a  mount 
of  flowers  into  their  resting  place  forever.  If  Undertaker 
Joseph  Szenanke  is  still  in  the  business  I  wish  he  would  take 
charge  of  the  funeral."  We  just  wonder  whether  Szenanke  was 
on  the  job! 

Finally,  can  it  be  possible  that  this  expatriated  German 
scented  trouble  in  the  future?  If  not,  then  the  following  provi- 
sion for  an  almost  impossible  contingency  is  all  the  more  re- 
markable: "This  is  the  most  important  of  all.  Should  at  any 
time  myself,  wife  or  children,  or  any  one  of  my  children,  return 
and  make  their  legal  claims  and  prove  the  same,  then  the  entire 
estate  is  to  go  back  to  my  said  descendants.     This  is  done  in  I 


case  one  should  be  claimed  dead,  probably  in  some  strange 
country,  or  imprisoned  from  where  he  or  she  could  not  retnm 
or  be  heard  from,  in  this  case  he  or  she  could  daim  their  estate 
upon  proving  their  claims.  This  is  also  the  reason  I  want  this 
trust  in  charge  to  continue  twenty-five  years,  so  as  to  give 
anyone,  myself,  wife  or  children,  a  good  fair  chance  to  c<Hne  back 
and  make  their  claim." 

Verily,  truth  is  stranger  than  fiction.  If  Arthur  Train  had 
pictured,  in  the  Saturday  Evening  Post,  a  consultation  over 
such  a  will  as  this  in  the  office  of  Tutt  and  Mr.  Tutt,  who  of 
us  would  not  have  smiled  indulgently  at  the  brilliant  imagina- 
tion of  the  author? 


Cittres|nmbettce 

LIABILITY  OP  TELEGRAPH  COMPANY  FOR  KBGLIGKNCB 

To  the  Editor  of  Law  Notes. 

Sir:  My  attention  has  just  been  called  by  one  of  our  local 
attorneys  to  the  article  in  your  June  number  (page  44)  entitled 
"Liability  of  Telegraph  Companies,"  in  which  you  call  attention 
to  the  fact  that  there  can  no  longer  be  a  recovery  for  mental 
anguish,  even  in  a  mental  anguish  state,  on  an  interstate  mes- 
sage, and  add  the  singular  non-sequitur,  "The  result  is  that 
telegraph  companies  are,  except  as  to  intrastate  messages  in 
some  states,  practically  immune  from  liability  for  negligence." 

If  the  only  direct  consequence  of  the  telegraph  company^s 
negligence  is  mental  anguish,  unaccompanied  by  physical  in- 
jury, the  telegraph  company  ought  to  be  "practically  immune 
from  liability"  for  it,  because  any  other  person,  firm  or  corpora- 
tion would  be  similarly  "practically  immune."  There  is  no 
reason  why  a  telegraph  company  should  be  liable  for  a  kind 
of  damage  for  which  no  other  litigant  is  liable.  As  the  supreme 
court  of  Indiana  said  on  this  point  in  Western  Union  v.  Fergu- 
son, 157  Ind.  37:  "Denial  of  equal  justice,  wrongful  dis- 
crimination between  persons  in  similar  circumstances,  is  at  least 
sh  vicious  in  judge-made  as  in  statutory  law;"  and  as  the 
supreme  court  of  Minnesota  said  in  Francis  v.  Western  Union, 
59  N.  W.  1078:  "The  breach  of  any  contract— even  the  failure 
of  the  debtor  to  pay  his  debt  at  maturity — ^may  result  in  more 
or  less  mental  anxiety  or  suffering  to  the  party  to  whom  the 
obligation  is  due.  Why  not  allow  damage  for  the  mental  aiuffer- 
ing  or  disappointment  of  passengers  caused  by  the  delay  of 
trains  through  the  negligence  of  the  canier?  The  object  of  the 
journeys  of  travelers  is  often  not  pecuniary,  but  to  visit  side 
relatives  or  attend  the  funeral  of  deceased  ones,  which  are 
matters  affecting  the  feelings  as  much  and  as  exclusively  as 
a  telegram.  ...  It  is  useless  to  undertake  to  give  the  instances 
in  which  the  rule  is  not  the  rule;  for  it  is  not  the  rule  against 
any  one  except  telegraph  companies,  and  not  against  them 
uniformly." 

It  was  not  my  purpose  to  enter  into  a  discussSon  of  ike 
absurdities  and  inconsistencies  of  the  mental  anguish  doctrine, 
but  rather  to  point  x>ut — I  think  it  is  a  matter  of  some  public 
interest — ^the  mistake  you  make  when  you  say  that  telegraph 
companies  are  practically  immune  from  liability  for  negligence 
under  the  recent  decisions. 

I  enclose  the  standard  message  contract  of  the  Western  Union 
Telegraph  Company,  from  which  you  will  note  that  any  person 
whose  message  has  a  substantial  money  value — ^i.e.,  any  person 
sending  a  message  of  such  a  character  that  a  substantial  money 
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lo6s  is  likely  to  result  directly  from  del^y  or  error  in  the  mes- 
sage— can  secure  absolute  protection  against  negligence  on  the 
part  of  the  company  by  selecting  for  his  mesisage  the  proper 
classification  and  paying  the  appropriate  rate.  If,  for  instance, 
the  message  is  one  directing  the  sender's  broker  to  buy  one 
hundred  shares  of  steel  common,  repetition  will  prevent  error 
and  the  appropriate  valuation  will  protect  against  negligent 
delay.  The  sender  of  such  a  message  knows  that  steel  common 
fluctuates,  let  us  say,  not  more  than  about  one  or  two  points 
a  day,  and  that  within  twenty-four  hours  at  most  he  should 
receive  a  confirmation  from  his  broker,  or,  failing  such  con- 
firmation, can  inquire  and  make  sure  whether  or  not  his  message 
was  duly  delivered.  The  value  of  such  a  message,  therefore, 
i.e.,  the  value  of  his  right  to  have  such  a  message  promptly  and 
correctly  delivered,  may  be  ascertained  by  multiplying  one  day's 
probable  fluctuation  in  the  market  by  the  number  of  shares 
directed  to  be  purchased.  The  small  additional  charge  for  the 
higher  valuation — one-tenth  of  one  per  cent — ^is  the  same  as 
in  the  analogous  case  of  an  express  package,  and  has  been 
approved  by  the  Interstate  Commerce  Commission  (Cultra  v. 
.Western  Union,  44  I.  C.  C.  670),  which,  of  course,  has  power 
to  reduce  it  if  experience  indicates  that  it  is  too  high.  As  a 
matter  of  fact  there  is  now  pending  before  the  Interstate  Com- 
merce Commission  a  proceeding  to  revise  the  whole  telegraph 
contract,  and  it  has  been  suggested  that  the  liability  for  an  un- 
repeated  message  shall  be  increased  to  fifty  dollars,  and  that 
for  a  repeated  message  not  specially  valued  to  one  hundred  and 
fifty  dollars.  The  point  is,  of  course,  to  fix  the  basic  rates  with 
respect  to  a  liability  broad  enough  to  cover  the  inmiense  majority 
of  messages,  leaving  the  sender  of  the  ultra-valuable  message 
to  pay,  if  he  desires  complete  protection,  an  additional  rate 
almost  infinitesimally  small  in  itself,  but  sufficient  in  conjunction 
with  the  other  payments  for  messages  of  the  same  class  to 
provide  a  fund  to  take  care  of  the  losses.  In  handling  a  hun- 
dred million  messages  a  year  a  certain  percentage  of  losses  is 
unavoidable,  no  matter  how  carefully  managed  the  business  may 
be;  precisely  as  a  certain  percentage  of  industrial  accidents  is 
unavoidable  in  any  business.  Someone  must  bear  these  losses; 
and  it  seems  more  fair  that  the  burden  should  fall  on  those  who 
send  the  important  messages  than  that  it  should  be  spread  over 
the  entire  telegraph-using  public  in  the  form  of  a  general 
tendency  to  uniform  high  rates. 
New  York  CUy.  Francis  R.  Stark. 

THE  CHRISTIAN   SCIENCE  SIDE  OF  THE  QUESTION. 

To  the  Editor  of  Law  Notes. 

Sib:  It  will  undoubtedly  occur  to  many  readers  of  your 
magazine  that  the  article,  "Religious  Belief  as  Excuse  for  Failure 
to  Furnish  Medical  Attendance,"  in  your  June  issue  really 
presents  but  one  side  of  an  important  question.  Its  argument 
is  based  wholly  upon  the  false  supposition  that  materia  medica 
practice  has  developed  to  a  stage  of  reliability  superior  to 
that  of  other  healing  methods,  sufficient  in  fact  to  warrant 
making  its  employment  compulsory  upon  those  responsible  for 
the  welfare  of  children  and  other  dependent  persons.  This 
leaves  untouched  the  successful  treatment  of  disease  through 
spiritual  means,  particularly  through  Christian  Science,  and 
other  drugless  methods  which  have  developed  during  the  last 
half  century.  Since  many  will  contend  that  without  considera- 
tion of  this  phase  of  the  problem  a  wrong  conclusion  has  been 
arrived  at  I  shall  be  grateful  for  the  privilege  of  setting  forth 
another  view,  that  of  the  Christian  Scientist.  Christian  Science 
practice,  in'  many  states  based  upon  constitutional  provision. 


has  been  generally  legalized  by  statute  and  by  executive  order 
in  the  United  States;  and  there  is  no  place  where  its  practice 
is  forbidden.  In  the  State  of  New  York  the  right  to  practice 
Christian  Science  as  a  healing  method  has  been  established 
through  legislative  enactment,  and  the  legality  of  such  practica 
has  been  affirmed  and  reaffirmed  in  the  highest  court  of  the 
state;  consequently  before  the  law  Christian  Science  practice 
stands  as  favorably  as  aziy  healing  method. 

It  seems  clear  that  compulsory  medical  treatment  for  a  minor 
or  a  dependent  person  could  be  justified  only  upon  positive 
proof  that  such  a  practice  is  the  most  reliable  method  of  healing 
disease.  Such  proof  it  may  be  definitely  stated  cannot  be  had. 
Dr.  Richard  C.  Cabot  of  Boston,  a  well-known  medical  authority, 
recently  stated  in  a  volume  entitled  "Social  Work,"  that  of 
the  one  hundred  and  fifty  diseases  known  to  medical  science, 
specifics  have  been  found  for  not  more  than  eight  and  possibly 
for  not  more  than  six,  and  that  consequently  the  one  hundred 
and  forty-two  or  one  hundred  and  forty-four  ailments  for 
which  no  specific  has  been  discovered  are  healed  only  by  natural 
methods.  This  would  seem  poor  evidence  upon  which  to  base 
compulsory  medical  treatment.  Yet  under  the  reasoning  of 
your  argument  a  parent  should  be  compelled  to  employ  for  a 
child  a  method  which  in  the  great  majority  of  cases  its  prac- 
titioners disclaim  so  far  as  drug  healing  goes.  The  successful 
result  of  Christian  Science  treatment  of  dise^B,  including  cases 
called  by  the  medical  profession  incurable,  has  become  of  very 
general  knowledge  among  intelligent  persons  and  is  recognized 
by  the  medical  profession  as  well.  Moreover,  as  in  the  Walker 
case,  because  he  failed  to  supply  medical  treatment  for  a  sick 
child,  to  convict  of  manslaughter  a  parent' who,  through  long 
and  personal  experience  supplemented  by  that  of  the  members 
of  his  family,  has  come  to  accept  literally  and  to  prove  the 
power  and  presence  of  God  as  available  to  heal  disease  in  ful- 
fillment of  Scriptural  teaching,  is  to  say  the  least  a  form  of 
unwarranted  persecution;  for  not  only  does  it  deprive  him  of 
his  parental  right  of  selecting  that  method  of  healing  which, 
based  upon  his  own  experience,  is  most  efficacious,  but  on  the 
other  hand  it  presumes  that  medical  practice  is  sufficiently  in- 
fallible to  warrant  its  compulsory  use.  And  it  should  be  re- 
membered that  the  vast  majority  of  the  adherents  of  this  r^ 
Ugion  have  accepted  spiritual  means  of  healing  after  material 
methods  have  f^iiled. 

Two  prominent  medical  authorities  have  recently  stated  that 
approximately  one-third  of  the  population  of  our  country  no 
longer  use  drugs  for  healing.  It  is  also  of  interest  to  note  that 
during  the  days  when  the  conviction  of  Mr.  Walker  for  man- 
slaughter in  New  Jersey  was  being  exploited  the  press  also  told 
of  the  deaths  of  four  children  in  one  family  from  measles,  a 
disease  by  the  way  for  which  the  medical  profession  on  their 
own  testimony  have  found  no  cure.  A  few  days  later  there 
also  appeared  an  account  of  the  deaths  under  medical  care  of 
three  orphans  in  two  different  institutions,  two  from  diphtheria, 
the  malady  from  which  the  Walker  child  is  said  to  have  suffered. 
Yet  no  complaints  were  made  and  no  talk  was  heard  of  in- 
dicting the  parents  or  guardians  of  these  children. 

The  inadequacy  of  medical  treatment  was  never  more  definitely 
shown  than  in  the  situation  in  our  country  during  the  so-called 
influenza  epidemic  in  the  winter  of  1918-19.  The  experience  is 
so  recent  that  it  is  not  necessary  to  recall  its  details,  but,  as  is 
generally  known,  the  medical  profession  was  quite  helpless  before 
its  ravages.  Carefully  collected  statistics,  of  Christian  Science 
practice  in  New  York  State  during  that  period,  showed  success 
in  treating  this  malady,  jeven  in  its  more  virulent  forms,  that 
was  little  short  of  phenomenal    In  fact  the  cases  unsuccessfully 
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treated  were  less  than  three  in  a  thousand,  in  comparison  with 
mneh  larger  numbers  as  reported  by  the  various  Boards  of 
Health. 

The  obligation  of  a  parent  or  guardian  to  supply  medical 
treatipent  for  a  child  was  thoroughly  discussed  in  a  very  il- 
luminating way  in  a  recent  decision  of  the  Supreme  Court  of 
the  State  of  Florida  which  reversed  the  conviction  in  the  lower 
court  of  a  parent  who  did  not  furnish  medical  treatment  for 
his  child.  In  handing  down  the  decision  of  the  court.  Chief 
Justice  Brown  added  the  following  memorandum: 

'1  fully  concur  in  the  decision  and  opinion  in  the  case. 

^The  question  of  the  father's  religious  belief  is  in  no  wise 
involved. 

"The  all-important  question  is,  must  a  parent  call  a  physi- 
ciant  every  time  his  child  is  sick,  or  risk  being  adjudged  guilty 
of  manslaughter  if  the  child  should  die?  If  not,  who  is  to  decide 
when  the  child  is  sick  enough  to  place  upon  the  father  the 
obligation  to  call  a  physician?  Is  it  the  father,  or  the  neigh- 
bors, or  must  the  father  call  a  physician  to  ascertain  if  the 
child  needs  a  physician? 

"Has  the  practice  of  medicine  become  an  exact  science,  so 
that  after  death,  human  testimony  can  establish  beyond  a  rea- 
sonable doubt  that  if  a  physician  had  been  called  the  child 
would  not  have  died? 

"Does  the  dutylPf  a  parent  to  call  a  physician  attach  where 
a  child  is  afflicted  with  a  necessarily  fatal  ailment,  such  as  con- 
sumption, and  continue  until  death  occurs?  Can  the  law  fix 
what  class  of  ailments  a  child  must  be  suffering  from  before 
the  failure  to  call  a  phyncian  becomes  culpable  negligence,  so 
that  if  death  ensues  in  one  class  it  is  manslaughter  and  in  an- 
other it  IB  not?  Shall  a  parent  who  belongs  to  that  exemplary 
band  of  Christians  who  have  no  faith  in  the  efficacy  of  medicine 
as  a  curative  agency,  be  convicted  of  manslaughter,  because  he 
fails  to  call  a  physician  to  attend  a  sick  child  that  subsequently 
dies?  Until  the  practice  of  medicine  becomes  an  exact  science 
so  that  it  can  be  established  beyond  the  peradventure  of  a  doubt 
that  death  would  not  have  ensued  if  a  physician  had  been  in 
attendance,  I  think  the  answer  to  all  these  questions  must  be  an 
unqualified  'No.' " 

No  one  can  justly  deny  the  obligation  resting  upon  a  parent 
or  guardian  to  supply  whatever  is  necessary  to  the  health  and 
general  welfare  of  a  dependent.  The  statutes  iij  certain  states 
which  have  recognized  the  obligation  of  the  parent  or  guardian 
to  furnish  that  dependent  child,  with  food,  shelter  and  medical 
attendance  do  not  take  into  account  the  extent  to  which  spiritual 
healing  of  disease  has  developed.  The  citation  from  Lord  Russell 
that  the  standard  of  neglect  varies  as  time  goes  on  is  particu- 
larly pertinent  in  this  discussion.  Fifty  years  ago  Christian 
Science  was  having  its  beginnings.  To-day  it  has  become  a 
demonstrable  means  of  healing  the  sick  which  its  followers  be- 
lieve and  prove  to  their  satisfaction  to  be  by  far  the  most  effi- 
cacious method  known,  since  it  invokes  the  omnipotence  and 
omnipresence  of  God.  Knowledge  of  spiritual  healing  has  now 
become  so  widely  disseminated  that  there  can  be  no  excuse  on 
the  part  of  legislators  for  lack  of  knowledge  of  its  efficacy. 
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Because  of  the  proved  healing  efficacy  of  Christian  Science 
statutory  law  which  would  compel  the  use  of  medical  methods 
of  healing  is  not  protective  but  restrictive  and  proecriptive. 
Apart  from  all  questions  of  religion  and  the  free  exerciae  of 
conscience  the  question  resolves  itself  into  this:  Has  materia 
medica  so  far  demonstrated  its  superiority  as  to  warrant  making 
its  use  compulsory?  A  constantly  increasing  number  of  persons 
will  answer  this  question  in  the  negative. 
New  York  City.  Albert  P.  Gilmork. 


"A  person  has  no  property,  no  vested  interest,  in  any  rule  of 
the  conunon  law.    That  is  only  one  of  the  forms  of  municipal^ 
law,  and  is  no  more  sacred  than  any  other." — ^Per  Waite,  C.  J., 
in  Munn  v.  Illinois,  94  U.  S.  134. 


''We  concede  the  aphorism  upon  which  counsel  relies  that  the 
'equal  protection  of  the  laws  is  a  pledge  of  the  protection  of 
equal  laws.'" — ^Per  Mr.  Justice  McKenna  in  Perley  t;.  North 
Carolina  (1919)  249  U.  S.  510,  514. 


"The  more  revolting  the  crime  and  the  more  it  shocks  the 
public  conscience,  the  more  important  it  becomes  that  the  court 
should  carefully  safeguard  all  the  rights  of  the  accused  by  the 
strict  application  of  the  rules  of  evidence  which  the  collective 
thought  and  experience  of  jurists  through  the  ages  have  evolved 
as  tending  in  the  greatest  number  of  cases  to  insure  ezaet  jus- 
tice, that  the  jury  may  not  substitute  public  sentiment  for  l^al 
proof." — Per  Robinson,  J.,  in  Wertenberger  v.  State,  (Ohio)  124 
N.  E.  245. 
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Time  to  Wake  Up. 

|H  Sept  16th  of  this  year  two  events  occurred  in  New 
York  city  which  bear  a  closer  relation  than  is 
apparent  on  the  surface.  A  bomb  was  exploded  in  front 
of  the  ojices  of  J.  P.  Morgan,  killing  over  thirty  people 
and  injuring  about  two  hundred  more.  On  the  same  day 
the  five  socialist  members  of  the  New  York  Assembly 
who  were  expelled  last  year  for  disloyalty  were  re-elected 
because  only  a  handful  of  the  nonsocialist  voters  of  their 
districts  came  to  the  polls.  Nero,  fiddling  while  Rome 
burned,  was  a  model  of  civic  virtue  by  comparison.  The 
merit  of  our  government  is  to  be  found  primarily  in  the 
fact  that  under  the  Constitution  no  wrong  can  exist  which 
a  majority  of  the  people  cannot  correct.  The  indifference 
which  will  not  seek  to  redress  a  grievance  in  the  con- 
stitutional way  and  the  lawlessness  which  seeks  to  redress 
it  in  some  other  way  are  twin  evils,  each  striking  at  the 
very  heart  of  free  government  For  the  first  the  only 
remedy  is  the  slow  process  of  education  in  civic  duty.  For 
the  second  the  only  curie  is  the  enforcement  of  law.  How 
many  more  object  lessons  does  the  coimtry  need  to  con- 
vince it  that  the  propaganda  of  hatred  and  disloyalty 
which  has  been  so  long  tolerated  is  not  a  social  or  political 
reform  movement,  but  is  nothing  more  or  less  than  in- 
citement to  crime?  Is  it  not  about  time  that  we  abated 
a  little  of  our  excited  legal  quest  for  1  per  cent  beer  and 
b^an  to  take  an  interest  in  the  distillation  of  100  per 
cent  poison  ?  There  is  little  use  in  seeking  the  hand  ^at 
perpetrated  a  particular  outraga  The  actual  perpetrator 
will  be  foimd  ordinarily  to  be  either  ignorant  or  mentally 
unbalanced.  The  blood  of  his  victims  lies  at  the  door  of 
those  who  have  been  preaching  class  hatred  and  disloyalty 


to  the  government  and  of  those  who,  charged  with  the 
enforcement  of  the  law,  have  allowed  them  to  do  so* 

Macaulay*8  Prophecy.  , 

Tt  was  in  1859  that  Macaulay  wrote  to  a  friend  in 
'■'  America  a  letter  containing  these  oft  quoted  words: 
^^Your  Constitution  is  all  sail  and  no  anchor.  As  I  said 
before,  when  a  society  has  entered  on  this  downward 
progress,  either  civilization  or  liberty  must  perish.  Either 
some  Csesar  or  Napoleon  will  seize  the  reins  of  govern* 
mont  with  a  strong  hand,  or  your  Republic  will  be  as 
fearfully  plundered  and  laid  waste  by  barbarians  in  the 
twentieth  century  as  the  Roman  Empire  was  in  the  fifth, 
with  this  difference,  that  the  Huns  and  Vandals  who 
ravaged  the  Roman  Empire  came  from  without  and  that 
your  Huns  and  Vandals  will  have  been  engendered  within 
your  own  country  by  your  own  institutions."  The  "Ides 
of  March"  have  come — ^but  have  not  gone.  We  are  now 
just  weU  entered  on  the  twentieth  century.  How  far  do 
present  indications  show  that  this  prophecy  of  a  man 
who  r^arded  democracy  as  fundamentally  unsound  is  in 
a  fair  way  to  be  verified  ?  That  Huns  and  Vandals  have 
been  developed  in  the  United  States  is  undeniable,  though 
tha  theory  of  Macaulay  finds  refutation  in  the  fact  that 
most  of  the  enemies  of  our  civilization  are  the  imported 
product  of  European  autocracies.  The  revolutionist  who 
has  behind  him  three  generations  of  life  under  a  demo- 
cratic  government  here  or  abroad  is  so  rare  as  to  be 
negligible.  The  acid  test  of  war  has  proved  the  sterling 
loyalty  of  the  great  body  of  our  citizens.  The  equally 
democratic  people  of  France  and  of  England  and  her 
colonies  gave  a  like  demonstration  of  patriotism.  We  may 
therefore  accept  it  as  an  exploded  fallacy  that  a  demo- 
cratic form  of  government  contains  the  seeds  of  its  own 
destruction. .  So  of  the  statement  that  our  Constitution 
is  "all  sail  and  no  anchor,"  sixty  years  have  passed 
since  that  statement  was  penned,  and  the  Constitution  has 
held  the  ship  of  state  safely  through  civil  war  and  foreign 
war  and  through  industrial  changes  that  would  have 
staggered  the  imagination  of  any  man  to  whom  they  were 
suggested  half  a  century  ago.  To-day  there  is  world  wide 
unrest  and  disturbance,  but  in  no  part  of  the  world  is  it 
less  menacing  than  in  the  United  States,  for  in  no  other 
part  of  the  world  is  so  large  a  proportion  of  the  popula- 
tion enjoying  fair  return  for  labor  and  the  full  protection 
of  laws  of  their  own  making.  The  Hun  and  the  Vandal 
are,  so  far  as  danger  from  their  efforts  is  concerned,  the 
products  not  of  democracy  but  of  injustice.  They  will 
never  destroy  the  American  Government  until  justipe  has 
first  been  destroyed. 

A  Proaressive  Constitution. 

DOSS  not  Macaulay^s  own  figure  of  speech  contain  the 
fallacy  which  vitiates  his  conclusions?  Our  Con- 
stitution may  be  "all  sail  and  no  anchor."  The  scope 
which  had  been  given  to  the  police  power  by  recent  de- 
cisions goes  far  toward  warranting  that  statement  But 
as  every  seafaring  man  knows  an  anchor  is  a  factor  of 
safety  only  in  a  sheltered  harbor.  The  ship  of  state 
must  move  with  the  winds  of  time  and  progress,  and 
in  so  doing  must  put  its  trust  in  stout  rigging  and  a 
steady  hand  on  the  helm,  and  not  in  an  anchor.     The 
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forces  of  progress  are  irresistible  and  no  form  can  con- 
tinue to  live  which  is  not  elastic  enough  to  give  expression 
to  progress.  Our  Constitution  possesses  elasticity,  not 
only  of  amendment  but  of  interpretation,  and  in  that  fact 
lies  our  safety.  If,  by  the  charter  of  our  government  or 
by  the  entrenched  powers  of  a  few  men,  reforms  generally 
demanded  could  be  nullified,  the  end  of  our  form  of 
government  would  be  in  sight.  But  as  long  as  that  gov- 
ernment can  be  made  responsive  to  the  demands  of  a 
majority  it  is  safe.  There  is  no  reason,  no  justification, 
for  the  revolutionary  agitation  now  carried  on  by  a  few, 
for  the  simple  reason  that  a  majority  can  have  whatever 
it  wants  without  revolution,  and  a  change  against  the 
will  of  the  majority  is  not  democracy  but  tyranny,  whether 
that  change  is  made  by  a  king  or  by  a  revolutionary  group. 
It  is  well  to  celebrate  "Constitution  Day,"  well  to  incul- 
cate respect  for  the  charter  of  our  liberties.  It  is  not  so 
clearly  well  to  say,  as  did  an  eminent  jurist  in  a  recent 
opinion,  that  if  the  Constitution  is  to  survive  we  must 
"get  back  to  a  strict  construction  of  constitutional  limita- 
tions upon  the  exercise  of  legislative,  executive  and  judi- 
cial powers."  (Chief  Justice  Browne  in  BlacJcwell  v. 
State,  86  So.  224.)  It  needs  no  extensive  acquaintance 
with  the  viewpoint  of  the  disaffected  to  know  that  their 
disrespect  for  the  Constitution  is  due  to  strict  rather  than 
liberal  construction  thereof  in  the  past;  to  the  fact  that 
they  have  been  led  to  regard  it  as  an  instrument  for  the 
nullifying  of  good  laws  and  the  release  of  influential 
criminals.  The  Constitution  will  never  be  accorded  the 
respect  which  is  its  due  until  it  is  understood  that  it  is 
more  than  the  framework  of  an  existing  form,  that  it  is 
a  framework  so  well  designed  as  to  admit  of  all  needed 
improvements  without  demolition  of  the  original  structure. 

The  New  York  Rent  Laws. 

PERHAPS  no  clearer  test  of  the  flexibility  of  the  Con- 
stitution could  be  found  than  is  presented  by  the 
laws  recently  enacted  in  New  York  to  curb  the  exaction 
of  exorbitant  rents.  In  effect  those  laws  take  the  fixing 
of  rentals  in  New  York  city  out  of  the  domain  of  private 
contract  and  provide  for  an  enforced  continuance  of  leases 
at  a  rental  to  be  judicially  determined  irrespective  of  the 
previous  agreement  of  the  parties.  The  validity  of  these 
laws  will  undoubtedly  be  submitted  in  due  time  to  the 
federal  supreme  court.  Without  regard  to. the  wisdom  of 
such  legislation,  a  reasonable  and  progressive  interpreta- 
tion of  the  Constitution  should  sustain  its  validity.  The 
decisions  in  Mwvn  v.  Illinois  and  the  railroad  rate  cases 
were  the  result  of  a  recognition  that  the  increasing  com- 
plexity of  our  national  life  necessitated  some  curtailment 
of  the  individual  power  to  contract.  In  the  days  of 
stage  coaches  and  small  local  elevators  those  decisions 
would  not  have  been  rendered.  The  decisions  so  far 
rendered  have  not  exhausted  the  transactions  which  so 
savor  of  the  public  interest  that  public  regulation  may  be 
superimposed  on  private  contract.  Whether  any  business 
falls  within  that  category  depends  on  conditions  prevailing 
at  a  particular  time  and  place.  In  most  commimities  it 
is  clear  that  the  relation  of  landlord  and  tenant  is  not 
one  which  may  legitimately  be  taken  from  the  control  of 
the  parties.  But  in  a  great  city  conditions  are  peculiar. 
Housing  is  a  necessity  of  life.  In  leases  made  under 
the  conditions  now  prevailing  in  the  metropolis  the  fiction 


of  freedom  of  contract  is  a  mockery.  The  state  has  an 
undoubted  interest  in  the  housing  of  its  citizens,  and  in 
the  prevention  of  any  enforced  migration  from  centers  of 
population  which  will  disturb  economic  conditions.  Ex- 
oibitant  rentals  tend  inevitably  to  the  crowding  of  fami- 
lies into  inadequate  quarters,  and  present  a  question  of 
the  public  health  only  one  degree  removed  from  that  which 
upholds  the  tenement  house  laws.  That  there  was  pressing 
need  for  some  such  relief  is  shown  by  the  fact  that  the 
legislation  in  question  was  passed  promptly  by  a  vote 
which  was  nonpartisan  and  practically  unanimous.  The 
question  comes  therefore  in  the  last  analysis  to  this:  when 
the  representatives  of  the  people  are  fuUy  convinced  that 
a  measure  is  necessary  to  prevent  distress  affecting  per- 
haps a  million  people  in  one  community,  does  the  Con- 
stitution stand  as  an  inflexible  barrier  to  that  relief  ?  If 
it  does,  it  will  take  more  than  pamphlets  and  oratory  to 
secure  reverence  for  the  Constitution  or  to  stay  the  growth 
of  dissatisfaction  with  a  form  of  government  wherein  the 
people  are  thus  prevented  from  protecting  themselves  in 
a  recognized  emergency. 

Qovernment  by  Board  or  Commission. 

n^HE  grant  of  extensive  r^ulatory  powers  to  Boards  of 
-*■  Health,  Railroad  Commissions  and  the  like  has  long 
been  familiar  to  the  American  pul)lic,  and  very  few,  it  is 
believed,  are  disturbed  by  the  tendency  in  that  direction. 
Our  Canadian  cousins,  however,  seem  to  regard  the  matter 
in  a  more  pessimistic  light.  Prof.  J.  Murray  Clark  of 
Toronto,  in  a  recent  address  at  Harvard  University  (ab- 
stracted in  Canada  Law  JoumaZ,  Sept  1920)  said: 
"Many  thoughtful  persons  view  with  alarm  the  growing 
custom  of  vesting  in  irresponsible  bodies  l^islative  as 
well  as  administrative  powers  and  making  their  arbitrary 
decisions  above  the  law — ^not  subject  to  appeal,  as  the 
phrase  is.  After  a  long  fight  it  was  established  that  even 
the  King  was  not  above  the  law,  and  our  forefathers 
abolished  one  Star  Chamber.  This  generation  of  English- 
speaking  peoples  is  multiplying  Star  Chambers.  When 
they  become  too  oppressive  and  tyrannical,  as  most  cer- 
tainly they  will,  they  can  in  turn  be  abolished.  While  the 
mischief  done  will  be  annoying,  and  to  many  distressing, 
I  do  not  believe  that  in  any  case  it  will  be  fatal.  The 
living  principles  of  liberty  and  justice  embodied  in  the 
Common  Law  have  enabled  our  race  to  survive  many 
dangers  in  the  past,  and  I,  at  any  rate,  have  no  doubt  they 
still  have  sufficient  vitality  to  insure  that  we  shall  over- 
come the  grave  perils  that  menace  our  future.*'  It  is 
hard  to  see  where  the  alarm  is  justified,  so  far  as  condi- 
tions in  the  United  States  are  concerned.  Commissions 
of  the  kind  referred  to  proceed  by  public  hearing  and  their 
powers  exist  always  at  the  will  of  the  representatives  of 
the  people  in  the  legislature.  It  is  a  far  cry  from  such 
commissions,  with  3ieir  excellent  record  for  r^ulating 
powerful  public  utilities  in  the  interest  of  the  consumer 
and  their  entire  dependence  on  the  popular  will  for  the 
appropriations  necessary  to  their  continuance,  to  the  ill 
reputed  Star  Chamber.  If  commissions  were  in  fact  irre- 
sponsible they  might  well  d^enerate  into  corruption  and 
tyranny,  but  as  at  present  existing  they  seem  to  be  a  most 
excellent  device  for  the  regulation  of  special  fields  of 
government.  Certainly  the  legislative  branch  is  too 
cumbersome  and  the  executive  too  much  engrossed  with 
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a  multitude  of  duties  to  acquire  the  specialized  informa- 
tion and  make  the  special  regulations  necessary  to  the 
proper  control  of  public  health,  transportation  and  many 
similar  matters. 

The  Qood  Samaritan. 

/^^OUNTEY  people  visiting  a  large  city  frequently  express 
^^-^  surprise  at  the  callous  disregard  by  urban  dwellers 
of  apparent  cases  of  illness  or  prostration  seen  on  the 
streets.  An  incident  from  the  law  reports,  which  has 
been  duplicated  in  some  form  or  other  many  times  in  the 
fifty  years  sinoe  it  occurred,  goes  far  to  explain  this 
apparent  heartlessness.  In  Carl  v.  AyreSj  53  N.  Y.  14, 
it  appeared  that  the  plaintiff  and  the  defendant  were  both 
passengers  on  a  Coney  Island  excursion  boat.  One  of 
the  defendant's  children  had  the  whooping  cough  and  the 
attention  of  the  plaintiff  was  attracted  by  its  severe 
coughing.  Knowing  of  a  valuable  remedy  for  that  disease, 
he  went  to  the  defendant  and  spoke  to  him  on  the  subject. 
The  defendant  answered  him  roughly  and  at  once  had 
him  arrested  for  an  attempt  to  steal  his  diamond  pin.  The 
court  said  that  the  evidence  disclosed  no  ground  for  even 
a  suspicion  of  intent  to  steal  the  pin.  The  plaintiff  was 
held  to  be  entitled  to  recover  for  malicious  prosecution, 
but  it  is  highly  probable  that  the  next  time  he  saw  a  sick 
child  he  refrained  from  making  any  kindly  suggestions. 
The  conduct  of  the  defendant  was  also  probably  due  to 
the  fact  that  he  had  heard  of  thefts  by  persons  professing 
to  do  a  kindness.  Individual  transactions  of  this  kind 
suggest  a  query  that  runs  through  our  governmental  deal- 
ings with  our  fellows.  Penal  laws  are  made  and  penal 
institutions  administered  largely  on  the  theory  of  expect- 
ing the  worst  from  everyone.  Would  or  would  not  a 
little  more  trust  make  things  better?  There  is  a  slow 
drift  toward  the  belief  that  confidence  judiciously  be- 
stowed on  criminals  is  usually  repaid.  While  there  are 
a  few  who  still  point  to  every  broken  parole  as  condemning 
the  entire  parole  system,  the  great  majority  are  satisfied 
with  the  average  which  that  system  shows.  The  power 
to  release  on  probation  after  a  conviction  is  being  exercised 
with  increasing  frequency.  There  will  always  be  those 
who  will  violate  a  probation  or  parole.  Always  a  cunning 
rascal  will  be  able  to  make  a  better  showing  for  clemency 
for  himself  than  a  repentant  but  inarticulate  convict.  But 
after  all  there  is  no  great  difference  between  the  convicted 
and  the  unconvicted.  There  will  always  be  "confidence 
men";  trust  will  always  be  betrayed  by  a  few,  but  it  is 
a  foolish  man  to  whom  this  suggests  the  advisability  of 
trusting  no  ona 

Motion  Pictures  as  Evidence. 

REPEEBiNo  to  a  California  trial  recently  commented 
on  in  Law  Notes  wherein  it  was  sought  to  intro- 
duce a  dramatic  presentation  by  motion  pictures  of  the 
defendant's  theory  of  the  crime,  Dr.  Wigmore  has  formu- 
lated {Illinois  Law  Beview,  June,  1020)  an  additional 
section  of  his  work  on  Evidence  dealing  with  the  subject,* 
in  which,  after  referring  to  the  necessity,  as  a  foundation 
for  the  use  of  any  photograph,  of  establishing  the  identity 
of  the  object  depicted  with  that  in  issue,  he  says :  "The 
forgoing  element  of  weakness  may  reach  its  maximum  in 
a  movvng-picture.  In  so  far  as  ^uch  a  picture  has  any 
value  beyond  a  still  picture,  this  value  depends  on  the 


correctness  of  the  artificial  reconstruction  of  a  complex 
series  of  movements  and  erections,  usually  involving  several 
actors,  each  of  them  the  paid  agent  of  the  party  and 
acting  under  his  direction.  Hence  its  reliability,  as  iden- 
tical with  the  original  scene,  is  decreased  and  may  be 
minimized  to  the  point  of  worthlessness.  Where  this  pos- 
sibility is  serious,  what  should  be  done?  Theoretically, 
of  course,  the  moving-picture  can  never  be  assumed  to 
represent  the  actual  occurrence ;  what  is  seen  in  it  is  merely 
what  certain  witnesses  say  was  the  thing  that  happened. 
And,  moreover,  the  party's  hired  agents  may  so  construct 
it  as  to  go  considerably  further  in  his  favor  than  the  wit- 
nesses' testimony  has  gona  And  yet,  any  moving-picture 
is  apt  to  cause  forgetfulness  of  this  and  to  impress  the 
jury  with  the  convincing  impartiality  of  Nature  herself. 
In  view  of  these  inherent  risks  of  misleading,  the  trial 
judge  may  well  deem  a  picture  imsafe  and  inadmissible 
when  the  introductory  evid^ice  has  not  convinced  him  that 
the  risk  is  negligibla  No  general  rule  can  be  laid  down 
as  to  the  kinds  of  occurrences,  artificially  reconstructed, 
in  which  the  moving-picture  would  have  a  special  risk 
of  misleading.  But  where  the  moving-picture  is  taken 
without  artificial  reconstruction,  i.  e.,  at  the  time  and  place 
of  the  original  ev^it  (a  possibility  not  infrequent),  it 
lacks  the  above  element  of  weakness  and  is  entitled  to 
be  admitted  on  the  same  principles  as  still  photographs. 
The  only  circumstance  then  to  be  considered  is  tiiat  in 
a  few  matters,  such  as  speed  and  direction  of  human  move- 
ment, or  relative  size  in  the  focus,  the  multiple  nature  of 
the  films  requires  special  allowances  of  error  to  be  made; 
but  these  aUowances  are  no  differ^it  in  kind  from  the 
elem^its  of  error  inherent  under  certain  conditions  in  still 
photographs.''  It  is  to  be  observed  that  he  does  not  go 
to  the  length  of  saying  that  the  motion  pictures  of  artifi- 
cially reconstructed  scenes  should  in  every  case  be  rejected, 
but  leaves  the  question  to  stand  on  the  proof  of  identity 
in  each  instanca  While  theoretically  this  is  probably  the 
sound  rule,  it  would  seem  that  in  actual  practice  the  test 
of  identity  could  never  be  satisfactorily  met  The  motion 
picture  is  preferable  to  the  "still"  picture  only  when 
action  is  to  be  depicted,  and  in  such  case  it  is  hard  to  see 
how  reliance  can  be  placed  on  the  ability  to  duplicate 
precisely  past  action.  The  matter  is  not  one  in  which 
possibilities  of  error  should  be  left  open,  for  the  impression 
produced  by  a  graphic  reproduction  of  a  scene  must  in- 
evitably be  far  greater  than  that  of  any  narration.  With 
all  deference  to  the  high  authority  of  Wigmore,  it  would 
seem  the  better  rule  to  exclude  all  motion  pictures  of 
artificially  reconstructed  scenes. 

Best  Evidence  of  Motion  Picture. 

THE  recent  case  of  Feeney  v.  Young,  181  N.  T.  S.  481, 
discusses  the  interesting  question  what  is  the  best 
evidence  of  a  motion  pictura  The  suit  was  under  the 
"right  of  privacy"  statute  for  the  exhibition  for  profit  of 
a  motion  picture  of  a  Csesarean  operation  performed  on 
the  plaintiff,  she  having  consented  to  the  taking  of  the 
picture  for  scientific  purposes  only.  On  the  trial  it  was 
objected  that  the  best  evidence  was  the  film  itself.  The 
film  representing  a  single  exposure  was  only  about  an 
inch  and  a  half  square,  and  nothing  could  be  ascertained 
by  an  inspection  tiiereof .  Holding  that  the  testimony  of 
eyewitnesses  to  the  picture  as  thrown  on  the  screen  was 
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admissible  the  court  said:  "The  picture,  as  presented 
•  on  the  screen,  constitutes  the  offense  under  the  statute. 
If  that  were  a  permanent  photograph,  the  photograph 
itself  might  probably  be  the  better  evidence ;  but  it  is  not. 
It  is  a  flash  picture,  presented  only  for  a  moment.  There 
is,  therefore,  no  permanent  print  of  that  presentation 
upon  that  screen  which  can  be  deemed  the  best  evidence, 
and,  in  the  absence  of  such  permanent  print,  the  evidence 
of  eyewitnesses,  who  have  seen  the  representation,  must 
be  competent  evidence  of  the  presentation  itself.  The 
film  itself,  on  account  of  its  size,  could  not  represent  the 
picture  there  shown,  and  the  film  cannot  be  used  to  repro- 
duce the  picture,  either  in  the  trial  court  or  in  the  appel- 
late court.  It  would  seem,  therefore,  that  the  evidence 
of  eyewitnesses,  who  had  seen  this  representation  pre- 
sented only  for  a  moment,  would  be  competent  evidence 
of  the  fact  of  publication."  A  similar  result  was  reached 
in  the  English  case  of  Olyn  v.  Western  Feature  Films 
Co.,  114  Law  Times  Eep.  354,  an  action  by  Elinor  Glyn 
to  restrain  a  motion  picture  alleged  to  violate  the  copy- 
right of  her  well-known  book  "Three  Weeks."  A  witness 
was  offered  to  provQ  the  nature  of  the  defendant's  ex- 
hibition and  the  synopsis  shown  with  it.  The  cotirt  said : 
"I  think  the  proposed  evidence  is  not  secondary  evidence 
and  is  admissible,  and  being  available  is  the  only  kind 
of  evidence  that  in  strictness  can  be  given.  I  do  not  see 
how  the  infringement  of  a  dramatic  performance  can  be 
proved  except  by  witnesses  who  have  seen  it."  While  the 
matter  has  apparently  never  been  passed  on  by  a  court 
of  last  resort,  the  rule  established  by  the  cases  cited  is 
both  reasonable  and  convenient,  and  will  doubtless  meet 
with  general  acceptance. 

Her  First  Political  Triumph. 

IT  was  recently  decided  by  the  Supreme  Court  of  Maine 
that  a  woman  seeking  to  register  is  required  to  dis- 
close her  age,  and  is  not  entitled  to  register  on  stating 
that  she  is  "over  twenty-one."  Such  would  seem  to  be 
the  necessary  construction  of  the  Maine  statute  requiring 
the  register  to  show,  among  other  things,  the  "age"  of 
the  voter.  However,  in  Connecticut  an  act  has  recently 
been  passed  making  the  statement  of  exact  age  unneces- 
sary. Thus  is  seen  the  first  of  the  long  heralded  changes 
in  political  method  which  the  enfranchisement  of  women 
will  cause.  From  one  viewpoint  it  seems  a  little  silly 
that  a  woman — an  enfranchised  woman — should  have  any 
more  objection  than  a  man  to  stating  her  age.  Still  it 
must  be  remembered  that  there  are  many  women  who, 
while  feeling  it  a  duty  to  exercise  the  franchise,  yet 
retain  the  characteristics  which  made  them  oppose  its 
grant.  Moreover,  the  requirement  to  which  objection  was 
made  is  without  purpose,  except  perhaps  as  it  serves  as 
some  slight  means  of  identification  where  there  are  several 
persons  of  the  same  name.  The  only  information  which 
the  election  officers  need  is  whether  the  would-be  voter 
is  of  voting  age.  How  much  he  or  she  is  past  that  age 
is  of  no  moment.  There  is  no  reason  other  than  a  lawyer- 
like desire  for  specific  information  rather  than  a  con- 
clusion why  the  exact  age  should  ever  have  been  demanded. 
The  ladies  are  to  be  congratulated  on  their  victory  in 
Connecticut  and  urged  to  retrieve  their  defeat  in  Maine. 
But  just  what  other  inroads  will  feminine  peculiarities 
make  on  established  proceedings?     We  have  it  on  the 


authority  of  the  master  dramatist  "How  hard  it  is  for 
women  to  keep  counsel."  If  the  fair  sex  is  conscious  of 
this  alleged  frailty — it  probably  is  not — how  long  will 
feminine  jurors  consent  to  take  the  oath  to  keep  their  own 
counsel  and  that  of  their  fellows?  Will  they  not  also 
insist  on  the  time-honored  prerogative  of  changing  their 
minds  and  secure  a  law  giving  the  right  to  come  in  the 
next  day  to  amend  a  verdict?  Such  suggestions  sound 
silly  enough,  but  many  a  practice  has  had  no  better  founda- 
tion than  a  masculine  foible  and  we  cannot  complain  if 
a  few  of  the  other  gender  are  incorporated.  Let  us  hope, 
however,  that  there  will  be  no  insistence  that  the  style  of 
judicial  robes  shall  change  annually.  Imagine  the  solemn 
entry  of  the  august  tribunal  at  Washington  in  gowns  hav- 
ing elbow  sleeves  and  narrow  skirts. 

Public  Opinion  and  Accomplice  Testimony. 

'llT'iiEN  in  the  course  of  a  judicial  investigation  a  man 
^^  confesses  his  own  guilt  and  implicates  another 
therein,  public  opinion  as  reflected  in  the  press  seems 
ordinarily  to  take  the  guilt  of  the  implicated  person  as 
a  matter  of  course.  The  latest  reminder  of  this  tendency 
is  found  in  a  recent  case  in  Connecticut  where  a  man 
confessing  his  guilt  of  forgery  and  of  perjury  to  sustain 
the  forged  instrument  asserted  that  his  attorney  partici- 
pated in  the  crime.  Notwithstanding  the  fact  that  the 
Reused  attorney  has  been  for  many  years  a  leader  of  the 
bar  and  has  held  high  public  office,  the  press  accounts  are 
quite  devoid  of  any  suggestion  that  the  guilt  of  a  repu- 
table man  should  not  be  assumed  on  testimony  from  a 
source  so  tainted.  The  rules  by  which  the  courts  weigh 
testimony  may  not  be  scientific,  but  they  are  the  product 
of  centuries  of  experience  by  able  and  conscientious  men 
devoting  themselves  to  the  problem  of  sifting  the  truth 
from  masses  of  perjury  and  mistake.  One  of  the  best 
settled  of  these  rules  is  that  the  statement  of  an  accom- 
plice, and  particularly!  of  one  who  admits  that  he  has 
previously  sworn  to  a  different  account  of  the  transaction, 
should  always  be  received  with  caution  and  suspicion,  and 
should  ordinarily  be  disbelieved  unless  it  is  corroborated. 
While  the  books  abound  in  judicial  statements  of  the  rule, 
it  has  perhaps  never  been  better  formulated  than  by  Mr. 
Justice  Betts  in  a  charge  to  the  jury.  (U.  S.  v.  Osgood, 
27  Fed.  Cas.  No.  1597  (a),)  He  said:  "The  jury  are, 
however,  to  bear  in  mind  that  the  witness  has  once  before 
given  an  entirely  opposite  account,  on  oath,  of  the  trans- 
actions to  which  he  now  testifies,  and  that  in  the  one  instance 
or  the  other  he  has  committed  manifest  perjury.  It  may 
happen  that  the  most  depraved  of  human  beings  may  so 
bear  himself  on  his  examination  as  to  command  the  con- 
fidence of  a- court  and  jury;  when  he  unbosoms  himself 
without  reserve,  and  caiTies  to  every  judgment  a  deep 
conviction  that  he  is  honestly  attempting  the  only  atone- 
ment and  expiation  for  his  past  offenses  allowed  man  in 
this  life — a  confession  of  his  sins,  and  making  all  the 
reparation  in  his  power  for  the  wrongs  done  by  him. 
*Even  then  the  steadier  experience  of  the  law  admonishes 
us  against  yielding  to  emotion  and  sympathy,  and  cautions 
us  that  it  is  safer  to  abide  by  well-tried  rules  of  judging, 
than  to  proceed  upon  vague  impulses,  even  though  the 
mind  may  at  the  moment  be  entirely  satisfied  of  the  truth 
of  the  witness,  and  clear  wrong  be  done  in  the  individual 
case  by  not  crediting  him.     The  cardinal  rule,  which  has 
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served  in  all  ages,  and  been  applied  in  all  conditions  of 
men,  is  that  a  witness  wilfully  falsifying  the  truth  in  one 
particular  when  upon  oath,  ought  never  to  be  believed 
upon  the  strength  of  his  own  testimony,  whatever  he  may 
assert."  Public  opinion  would  be  a  great  deal  more  worthy 
of  respect,  scandal  and  false  report  would  be  a  great  deal 
less  prevalent,  if  men  in  their  private  acts  paid  a  little 
more  heed  to  the  rules  which,  not  from  theory  but  from 
experience,  they  have  adopted  in  their  judicial  acts. 

Silence  of  Accused  before  Trial. 

A  recent  Canadian  case  (Rex  v.  Mah  Hong  Hing, 
W.W.R  [1920]  vol.  3,  p.^314)  discusses  a  point 
which  is  novel  and  interesting,  though  not  likely  to  arise 
in  the  United  States  except  in  those  jurisdictions  wherein 
the  trial  judge  is  permitted  to  comment  on  the  evidence. 
In  that  case  the  prisoner  sought  to  prove  an  alibi,  and 
the  trial  judge  in  his  charge  called  attention  to  the  fact 
that  he  had  not  disclosed  the  facts  relating  thereto  to  the 
police  or  in  the  police  court  but  had  kept^  silent  as  to  his 
whereabouts  until  the  trial,  thus  precluding  an  investiga- 
tion of  his  story.  This,  the  court  charged,  was  a  circum- 
stance tending  to  detract  from  the  credit  given  to  his 
testimony.  The  court  held  this  charge  to  be  error,  but 
the  decision  is  rested  on  the  narrow  ground  that  the  refer- 
ence to  failure  to  testify  in  the. police  court  violated  a 
statute  forbidding  reference  to  the  failure  of  the  accused 
to  testify.  There  is,  however,  dictum  in  the  case  disap- 
proving generally  of  such  an  instruction  except  under 
peculiar  circumstances  such  as  were  presented  in  Rex  v. 
Higgins,  36  New  Brunsw.  R.  18.  This  decision  is  doubt- 
less good  law,  but  it  is  none  the  less  very  artificial  law. . 
As  a  matter  of  common  sense  a  person  accused  of  crime 
should  be  open  to  oflScial  interrogation  as  to  his  where- 
abouts at  the  time.  If  he  is  innocent,  official  investigation 
may  spare  him  the  expense  of  a  trial.  If  he  is  guilty, 
he  should  not  be  permitted  to  concoct  a  false  story  at  his 
leisure  and  then  present  it  to  the  jury  when  there  is 
little  or  no  time  to  investigate  it.  The  danger  is,  of  course, 
that  such  an  investigation  will  degenerate  into  a  "third 
degree"  subject  to  abuse  by  over  zealous  detectives  and 
prosecutors.  Perhaps  the  best  precaution  against  that 
result  would  be  to  have  the  preliminary  interrogation  car- 
ried on  by  a  judge  and  all  statements  made  out  of  court 
excluded.  "A  criminal  trial  is  not  a  game  of  wits  be- 
tween opposing  counsel  to  be  played  according  to  certain 
technical  rules,  with  the  judges  acting  as  umpires.  It  is 
a  solemn  judicial  proceeding  to  ascertain  the  guilt  or 
innocence  of  a  person  accused  of  crime.  Rules  of  criminal 
procedure  were  not  formulated  to  enable  criminals  to 
escape  punishment.  They  were  formulated  to  aid  the 
courts  in  properly  dispensing  justice  in  criminal  causes. 
They  are  intended,  on  the  one  hand,  to  safeguard  the 
rights  of  the  accused  to  the  end  that  no  innocent  person 
may  be  convicted  of  crime,  and  they  are  intended,  on  the 
other  han(^  to  enable  the  state  to  bring  those  guilty  of 
crime  to  the  bar  of  justice."  Statei  v.  Webb^  162 
K.  W.  358. 


"The  law  has  outgrown  its  primitive  stage  of  formalism  when 
the  precise  word  was  the  sovereign  talisman,  and  every  slip 
was  fatal.  It  takes  a  broader  view  to-day.*' — ^Per  Cardozo,  J., 
in  Wood  V.  Duff-Gordon,  222  N.  Y.  91. 


DISBARMENT  FOR  DISLOYALTY  OR  SEDITION 

Apparently  the  World  War  in  which  we  are  still 
teclinically  engaged  has  been  the  first  to  produce  an  oflS- 
cially  reported  American  case  of  the  disbarment  of  an 
attorney  for  disloyalty.  During  the  Civil  War,  of  course, 
practically  every  lawyer  residing  in  the  seceding  states 
adhered  to  the  Confederacy,  and  doubtless  some  in  the 
north  (e.  g.,  Clement  Vallandigham)  were  among  the 
members  of  the  Knights  of  the  Golden  Circle  and  similar 
disloyal  organizations.  On  January  24,  1865,  Congress 
provided  that  no  person  should  be  admitted  to  practice 
law  or  permitted  to  appear  in  court  by  virtue  of  a  previous 
admission  until  he  took  a  "test  oath."  This  act  having 
been  declared  to  be  invalid  in  Ex  p,  Garhmd,  4  Wall. 
333,  18  U.  S.  (L.  ed.)  366,  the  matter  was  apparently 
dropped.  During  the  Revolutionary  War  the  Tory  element 
was  so  considerable  that  it  was  doubtless  deemed  inadvisable 
to  initiate  discriminatory  measures  at  its  close,  and  the 
same  condition  perhaps  prevailed  after  the  War  of  1812. 
The  Mexican  and  Spanish  Wars  naturally  produced  no 
appreciable  number  of  sympathizers  with  the  enemy,  and 
the  resources  of  the  country  were  not  suflSciently  strained 
to  evoke  a  pacifist  element.  The  World  War,  however, 
disclosed  the  existence  of  at  least  three  disloyal  classes — 
the  pro-German,  the  industrially  disaffected,  and  the  plain 
"slacker."  Among  each  of  these  a  few  members  of  the 
legal  profession  were  found,  and  the  bar,  which  stands 
pre-eminent  among  the  professions  in  the  matter  of  ridding 
itself  of  unworthy  members,  has,  to  some  extent  at  least, 
purged  itself  of  these  blots  on  its  patriotism.  That  the 
courts  have  co-operated  heartily  in  this  effort  is  shown 
by  the  fact  that  in  but  a  single  reported  case  was  disbar- 
ment refused  where  a  substantial  showing  of  disloyalty 
in  time  of  war  was  made. 

Of  the  power  to  disbar  for  such  a  cause  there  can  be 
no  doubt.  The  power  of  disbarm*ent  is  inherent,  and  a 
statutory  enumeration  of  grounds  is  not  exclusive.  State 
V.  Mosher,p%  la.  82,  103  K  W.  105,  5  Ann.  Cas.  990; 
In  re  Robinson,  48  Wash.  153,  15  Ann.  Cas.  415,  and 
notes.  "Where  a  statute  makes  good  moral  character,  as 
does  ours,  a  condition  precedent  to  adinission  to  the  bar, 
it  follows  that  when  an  attorney  has  forfeited  his  claim 
to  such  character  by  misconduct  of  such  a  nature  as  to 
render  him  unworthy  and  unfit  to  further  be  continued 
in  Qffice  the  court  may  remove  him."  In  re  Hilton,  48 
Utah  172,  158  Pac.  691,  Ann.  Cas.  1918A  271.  "Of 
all  classes  and  professions,  the  lawyer  is  most  sacredly 
bound  to  uphold  the  laws.  He  is  their  sworn  servant; 
and  for  him,  of  all  men  in  the  world,  to  repudiate  and 
override  the  laws,  to  trample  them  under  foot,  and  to 
ignore  the  very  bands  of  society,  argues  recreancy  to  his 
position  and  office,  and  sets  a  pernicious  example  to  the 
insubordinate  and  dangerous  elements  of  the  body  politic. 
It  manifests  a  want  of  fidelity  to  the  system  of  lawful 
government  which  he  has  sworn  to  uphold  and  preserve." 
Ex  p.  Wall,  107  U.  S.  265,  2  S.  Ct.  569,  27  U.  S. 
(L.  ed.)  552. 

In  two  Idaho  cases  disbarment  has  been  granted  be- 
cause of  a  conviction  of  violation  of  federal  laws  made 
in  aid  of  the  prosecution  of  the  war.  In  re  Hofstede, 
31  Idaho  448,  173  Pac.  1087;  In  re  Kerl,  32  Idaho 
737,  188  Pac.  40.     In  the  Hofstede  case  the  conviction 
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was  for  aiding  another  to  evade  the  draft,  while  in  the 
Kerl  c?ise  it  was  for  violation  of  the  Espionage  Act.  In 
each  case  the  somewhat  impudent  contention  was  made 
that  the  crime  of  which  the  attorney  had  been  convicted 
did  not  involve  "moral  turpitude."  In  the  Hofstede  case 
the  court  said:  "It  is  said  in  PuUmcm  PaLace-Cao'  Co.  v. 
Central  Transportation  Co.,  65  Fed.  158 :  'What  constitutes 
"moral  turpitude"  or  what  will  be  held  such,  is  not  entirely 
clear.  A  contract  to  promote  crime  certainly  involves 
itp  A  contract  to  promote  public  wrong,  short  of  crime, 
may  or  may  not  involve  it.  If  parties  intend  such  wrong, 
as  where  fliey  conspire  against  the  public  interests,  by 
agreeing  to  violate  the  law  or  some  rule  of  public  policy, 
the  act  doubtless  involves  moral  turpitude.  .  .  .'  Apply- 
ing the  rule  to  be  drawn  from  the  forgoing  discussion, 
we  find  that  counseling  and  advising  young  men,  subject 
to  registration,  to  not  register  for  military  service  as 
required  by  the  act  of  Congress  approved  May  18,  1917, 
thereby  seeking  to  interfere  with  the  government  of  the 
United  States  in  its  efforts  to  raise  an  army  in  time  of 
war,  is  an  act  of  disloyalty,  and  that  the  crime  of  which 
Edward  Hofstede  was  convicted  involves  moral  turpituda" 
To  the  same  effect  the  same  judge  said  in  the  Kerl  case: 
"A  certificate  of  admission  to  the  bar  is  a  pilot's  license 
which  authorizes  its  possessor  to  assume  full  control  of 
the  important  affairs  of  others  and  to  guide  and  safe- 
guard tibem  when,  without  such  assistance,  they  would  be 
helpless.  Moreover,  in  Idaho,  it  is  a  representation  made 
by  this  court  that  he  is  worthy  of  the  uijlimited  confidence 
which  clients  repose  in  their  attorneys;  trustworthy  to 
aif  extent  that  only  lawyers  are  trusted,  and  fit  and  quali- 
fied to  discharge  the  duties  which  devolve  upon  members 
of  his  profession.  ...  If  a  citizen  of  the  United  States 
of  America,  at  a  time  when  our  country  is  at  war,  know- 
ingly and  willfully  makes  false  statements  with  intent  to 
interfere  with  the  success  of  its  military  and  naval  forces 
and  with  intent  to  promote  the  success  of  its  enemies,  or 
willfully  attempts  to  cause  disloyalty,  insubordination, 
mutiny,  and  refusal  of  duty  in  its  military  and  naval 
forces,  or  willfully  obstructs,  or  attempts  to  obstruct,  its 
recruiting  and  enlistment  service,  his  conduct  involves 
moral  turpitude." 

In  two  other  cafees  the  Washington  court  has  ordered 
disbarment  for  disloyal  acts  without  a  criminal  conviction. 
In  the  case  of  In  re  WiUse,  186  Pac.  848,  it  appeared 
that  the  accused  attorney  had  made  excessive  charges  for 
the  preparation  of  questionnaires,  had  solicited  employ- 
ment by  persons  desiring  to  claim  exemption  from  military 
service,  and  had  suggested,  encouraged  and  assisted  in  the 
preparation  of  false  affidavits  looking  to  the  improper 
exemption  of  his  clients.  The  court  in  ordering  disbar- 
ment said:  "We  do  not  feel  like  depriving  a  practitioner 
of  his  right  to  continue  his  profession  on  a  question  as 
debatable  as  the  propriety  of  the  amount  of  a  fee.  Such 
a  question  is  so  much  a  matter  of  individual  opinion  that 
it  should  not  be  the  basis  for  disbarment,  except  in  the 
most  aggravated  and  extreme  case.  So  far  as  the  record 
discloses,  the  fees  were  voluntarily  paid,  and,  were  it  the 
only  charge. here  that  such  fees  were  excessive,  the  ex- 
treme penalty  would  not  be  merited.  The  charges  of 
solicitation  of  business,  however,  and  the  filing  of  false 
claims  of  exemption,  are  so  well  proved  and  so  flagrantly 
unethical,  as  well  as  disloyal,  as  sufficiently  to  evidence 
that  degree  of  moral  turpitude  unfitting  the  practitioner 


to  continue  the  practice  of  law  in  this  state."  In  this 
connection  may  be  noted  the  case  of  In  re  O'Beillyj  188 
App.  Div.  970,  176  N.  Y.  S.  781,  wherein  an  attorney 
was  suspended  for  four  months  for  making  a  charge  for 
his  services  in  endeavoring  to  secure  reclassification  of 
drafted  persons  while  serving  as  a  member  of  the  legal 
advisory  board  in  the  administration  of  the  Selective 
Service  Law.  The  mild  penalty,  the  court  said,  was  im- 
posed because  of  the  long  career  of  the  attorney  theretofore 
unmarred  by  any  departure  from  the  integrity  required 
by  his  profession  and  a  belief  in  the  genuineness  of  his 
contrition. 

In  the  case  of  In  re  Arct<mder,  188  Pac.  380,  disbar- 
ment was  ordered  of  an  attorney  who  charged  for  his 
services  in  preparing  the  answers  to  qu^tionnaires  and 
assisted  some  two  hundred  registrants  in  the  preparation 
of  affidavits  withdrawing  their  declaration  of  intention 
to  become  citizens,  it  appearing  that  he  received  over 
$4000  for  his  activities  in  these  matters.  The  court 
adopted  the  report  of  the  board  of  law  examiners,  which 
scouted  the  somewhat  mild  evidence  of  loyalty  giv^i  by 
the  respondent  in  the  following  language:  "^^He  cites  us 
to  his  conduct  in  making  a  speech  in  Tacoma  in  May, 
1917,  and  in  buying  Liberty  Bonds  and  in  subscribing 
to  the  Ked  Cross.  If  men's  conduct  is  to  be  weighed  by 
their  words  rather  than  their  actions,  respondents  speech 
in  Tacoma  might  be  a  good  defense.  An  examination  of 
that  speech  in  Tacoma,  however,  shows  that  his  own  atti- 
tude towards  the  war  was  not  the  attitude  which  he 
recommended  to  others.  He  urges  them  to  give  freely  of 
their  time  and  their  money  in  the  nation's  cause  and  then 
goes  out  and  refuses  to  give  either  time  or  money,  or  to 
do  anything  without  pay.  Relative  to  the  purchase  of 
Liberty  Bonds  by  him,  it  is  worthy  of  notice  that  he 
bought  no  Liberty  Bonds  of  the  first  or  second  issue. 
He  bought  two  $100  bonds  of  the  third  issue.  This  issue 
was  sold  in  the  spring  of  1918.  Of  the  fourth  issue,  which 
was  sold  in  the  latter  part  of  October,  1918,  he  bought 
$800  in  bonds.  This  purchase  was  made  after  his  conduct 
had  been  subject  to  investigation  by  the  Intelligence 
Bureau  of  the  War  Department,  which  had  taken  posses- 
sion of  his  correspondence.  These  purchases  of  Liberty 
Bonds,  under  the  circumstances,  are,  in  our  opinion,  no 
evidence  of  loyalty.  Neither  is  the  contribution  which 
he  claims  to  have  made  to  the  Red  Cross  of  $100  during 
the  two  years  of  the  war.  His  income,  as  he  testifies,  was 
from  $8000  to  $10000  a  year.  While  he  is  entitled  to 
credit  for  the  contribution  that  he  made,  we  are  not  im- 
pressed with  the  argument  that  it  proves  anything  as  to 
his  conduct  which  is  under  criticism."  The  report  so 
adopted  concluded  as  follows:  "From  the  respondent's 
own  admissions  and  actions,  we  are  regretfully  forced  to 
the  conclusion  that  his  conduct  in  performing  services  for 
registrants  under  the  Selective  Service  Law  was  dis- 
loyal, mercenary,  unetKical,  and  unprofessional.  Had  the 
Bar  of  the  United  States  assumed  the  same  attitude  in 
response  to  the  President's  call  to  duty  that  respondent 
did,  it  would  have  called  down  upon  itself  the  reprobation 
of  the  nation.  It  would  have  been  disgraced  to  eternity. 
It  is  the  duty  of  the  lawyer,  above  all  others,  to  serve 
his  country,  and  his  services  should  always  be  at  his 
country's  call  in  times  of  need." 

The  one  case  out  of  accord  with  the  decisions  referred 
to  is  that  of  Lotto  v.  ^tate,  (Tex.)  208  S.  W.  563.    In 


Digitized  by 


Google 


NOVEMBEB,  1920.] 


LAW  NOTES 


147 


that  case  it  appeared  that  during  the  progress  of  hostili- 
ties an  attorney  declared  that  he  hoped  that  Germany 
would  win  the  war.  The  court  decided  that  this  did  not 
constitute  "dishonorable  conduct"  within  the  meaning  of 
a  statute  authorizing  disbarment  for  that  cause,  holding, 
in  conflict  with  the  great  weight  of  authority  (see  Thorn- 
ton on  Attorneys,  §  849)  that  misconduct  outside  the 
scope  of  professional  relations  does  not  justify  disbarment. 
Perhaps  the  best  commentary  on  this  decision  is  to  be 
found  in  the  following  excerpt  therefrom:  **When  the 
loyal  citizens  of  this  country  were  anxiously  bearing  the 
deprivations  and  sorrow,  anticipating  the  dreadful  issue 
with  the  most  ruthless  warriors  of  all  history,  which  meant 
the  sacrifice  of  countless  treasure,  the  suffering  of  intense 
hardships,  death,  and  permanent  mangling  by  the  noblest 
and  best  of  their  friends,  relatives,  and  sons,  it  is  not 
surprising  that  appellant's  expressed  hope  that  all  would 
be  in  vain,  that  in  spite  of  the  agony  and  carnage  upon 
the  battlefields  our  country  would  be  defeated  and  left 
to  supplicate  mercy  from  pitiless  conquerors — it  is  not 
surprising  that  such  a  wish  aroused  those  intrusted  with 
the  protection  of  their  loved  ones  and  their  country,  and 
determined  them  to  end  such  hostile  and  dangerous  ex- 
pressions. It  is  to  the  everlasting  credit  of  this  com- 
munity that  it  appealed  to  the  orderly  courts  of  our 
country  instead  of  an  improvised  tribunal  of  a  viligance 
eommittee."  A  decision  that  conduct  of  an  attorney  for 
which  the  people  are  to  be  complimented  on  their  self 
restraint  in  not  hanging  him  summarily  is  not  ground  for 
disbarment  certainly  leaves  something  to  be  desired. 

But  with  the  close  of  actual  hostilities  the  question  of 
disbarment  for  conduct  of  the  sort  mentioned  has  become 
somewhat  academic,  though  some  query  naturally  arises 
as  to  why  almost  all  the  cases  arose  on  the  western  coast. 
Are  all  the  disloyal  attorneys  located  west  of  the  Missouri, 
or  is  the  bar  in  other  parts  of  the  country  more  lax  in 
protecting  itself  against  traitors?  There  is,  however,  an 
analogous. situation  which  is  of  much  present  importance. 
In  every  part  of  the -country  there  are  ultra  radical  or- 
ganizations of  various  names,  reds  varying  in  tint  from 
crimson  to  pale  pink.  These  organizations  are  not  without 
members  and  supporters  drawn  from  the  legal  profession. 
Some  of  the  lawyers  convicted  of  violation  of  the  Selective 
Service  Law,  like  the  defendant  in  U.  8.  v.  Sugar,  243 
Fed.  423,  were  apparently  actuated  by  domestic  radicalism 
rather  than  by  sympathy  with  Germany.  That  radicalism, 
as  has  frequently  been  declared  in  deportation  cases  (see 
for  example  U.  8.  v.  8welginj  254  Fed.  884;  Ex  p. 
Beamaij  255  Fed.  429),  has  passed  the  bounds  of  legiti- 
mate agitation  for  reform  and  is  aimed  at  the  destruction 
by  violence  of  the  government  of  the  United  States. 
Cannot  and  should  not  the  attorneys  who  lend  aid  or 
eount^iance  to  such  an  effort  be  deprived  of  their  standing 
as  ministers  of  law?  A  recent  unreported  case  decided 
by  three  judges  of  the  Common  Pleas  Court  in  Pittsburgh, 
answers  the  question  in  the  affirmativa  The  accused 
attorney,  one  Margolis,  declared  himself  to  be  an  anarchist 
and  a  syndicalist,  and  was  shown  to  have  been  active  in 
several  ultra  radical  organizations,  ^  After  referring  to 
these  activities,  the  court  continued: 

"These  are  but  a  few  examples  of  the  many  organiza- 
tions described  in  this  voluminous  record,  tiie  avowed 
purpose  of  which  is  the  destruction  of  the  government 
and  the  violation  of  law  by  forcible  means  and  otherwise; 


and  of  these  the  respondent  has  been  an  ardent  supporter 
in  speech  and  in  writing.  Not  only  that,  but  he  has  done 
this  in  the  most  dangerous  manner  in  time  of  strikes  and 
unrest.  He  has  spoken  against  the  government  from  the 
same  platform  with  well-known  opponents  of  it  and  has 
advanced  the  same  disloyal  theories  as  they,  before  audi- 
ences which  were  regardless  of  law  and  order.  Admit- 
tedly, he  was  active  with  the  I.  W.  W.  Defense  League 
in  efforts  to  force  the  supreme  court  of  California  to 
grant  a  new  trial  to  Mooney,  by  a  general  strike.  This 
was  a  defiant  contempt  of  court.  At  a  meeting  of  local 
and  foreign  radicals  in  Montefiore  hall,  August  22,  1015, 
held  principally  to  raise  money  for  the  defense  of  men 
charged  with  complicity  in  blowing  up  the  Times  build- 
ing at  Los  Angeles,  he  made  a  speech  in  which  he  said: 
^Talk  about  workers  being  guilty  of  a  crime !  When  one 
speaks  of  a  worker  being  guilty  of  a  crime,  especially  a 
working  man,  there  is  a  tragedy.  Just  think  of  a  worker 
being  guilty  of  a  crime.*  While  admitting  that  he  is 
opposed  to  all  government,  he  insisted  that  he  did  not 
believe  in  or  advocate  its  destruction  by  violenca  The 
evidence  would  support  a  finding  to  the  contrary.  At  a 
meeting  near  Millersboro,  Washington  county,  ^during  a 
time  of  great  excitement  among  miners,  he  advised  them 
that  the  profits  of  industry  belonged  to  them  and  said: 
Trepare  and  equip  yourselves  to  take  over  these  industries 
and  mines.'  He  advised  them  to  use  force  if  necessary 
and  referred  to  a  Sussian  incident  where  a  man's  house 
with  thirty  rooms  had  been  violently  taken  from  him.  Con- 
ceding, however,  that  his  purpose  may  have  been  merely 
to  educate  and  to  bring  about  such  a  condition  of  society 
that  governments  would  be  unnecessary,  yet  the  language 
used  by  him,  spoken  in  the  hearing  of  the  discontented 
in  times  of  stress,  would  incite  to  violence,  create  con- 
tempt for  the  government  and  discredit  constituted 
authority.  In  short,  it  must  be  said  that  the  respondent, 
a  minister  of  the  law  and  held  out  by  this  court  as  a 
loyal  supporter  of  his  government,  has  done  his  utmost 
to  breed  imrest  among  the  lawless  and  vicious  and  to 
incite  them  to  acts  of  violence  and  disloyalty.  In  all  of 
this  he  has  been  persistent  and  he  has  shown  no  signs  of 
repentanca  Under  the  foregoing  facts,  which  are  but*  a 
small  part  of  what  appeared  in  the  evidence,  our  duty 
is  plain." 

To  the  credit  of  the  bar  of  earlier  days,  there  have  been 
but  few  cases  involving  conduct  even  remotely  similar. 
In  Dormenon's  Case,  1  Mart.  O.  S.  (La.)  129,  an  attorney 
was  disbarred  for  taking  an  active  part  in  a  servile  in- 
surrection in  San  Domingo.  In  Jones's  Case,  12  Pa.  Co. 
Ct.  229,  an  attorney  was  accused  of  inciting  strikers  to 
violence.  While  acquitting  him  on  the  evidence,  the  court 
said:  "The  petition  involves  an  averment  that  the  re- 
spondent, acting  in  his  capacity  as  a  member  of  the  bar 
and  exerting  the  influence  given  him  by  being  accredited 
as  such,  in  an  excited  conmGiunity,  with  intent  to  stir  up 
riot  and  disorder,  proclaimed  in  a  public  place  as  law 
that  which  he  knew  not  to  be  the  law,  the  result  being 
that  lawless  persons  were  encouraged  and  the  officers 
engaged,  in  preserving  the  peace  were  embarrassed  and 
hindered.  If  these  facts  were  admitted  as  proven  it  could 
not  well  be  maintained  that  the  respondent  had  not  been 
guilty  of  professional  misconduct ;  and  no  one  would  d^iy 
the  right  of  the  court  to  take  away  from  him  its  certificate 
of  professional  standing  which  gave  weight  to  his  words.'' 
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It  is  a  matter  of  common  knowledge  that  there  are 
several  organizations  in  the  United  States  whose  purpose 
is  the  destruction  of  constitutional  government,  and  that 
some  at  least  of  these  number  attorneys  among  their  sup- 
porters. It  should  not  be  necessary  to  warrant  disbar- 
ment that  an  attorney  be  proved  to  have  advocated  actual 
violence.  If  a  "philosophical  anarchist"  is  too  dangerous 
to  be  allowed  to  remain  in  the  United  States  (Lopez  v. 
Howe,  259  Fed.  401,  170  C.  C.  A.  377)  he  certainly  is 
not  a  fit  member  of  a  profession  sworn  to  support  the 
Constitution  and  charged  with  the  administration  of  the 
law.  If  obstruction  of  justice  in  a  single  case  unfits  a 
man  for  the  practice  of  the  law  (see  Thornton  on  Attorneys, 
§  816  et  seq.)  and  participation  in  the  lynching  of  a 
single  prisoner  is  sufficient  to  disbar  {Ex  p.  Wall,  107 
U.  S.  265,  2  S.  Ct.  569,  27  U.  S.  (L.  ed.)  552)  certainly 
the  slightest  complicity  in  an  organized  effort  to  dis- 
credit and  destroy  our  entire  existing  system  of  govern- 
ment should  leave  no  question.  On  members  of  the  l^al 
profession  rests  not  only  a  negative  obligation  to  abstain 
from  crime,  but  a  positive  obligation  to  be  zealous  in  the 
upholding  of  law  and  government.  There  is  a  marked 
distinction  between  the  acts  for  which  a  citizen  should 
be  imprisoned  and  the  acts  for  which  an  attorney  should 
be  disbarred.  A  citizen  may  without  legal  guilt  refrain 
from  interfering  to  prevent  the  commission  of  an  offense, 
but  a  peace  officer  who  did  so  would  merit  prompt  removal 
from  his  office.  In  like  manner  a  citizen  may  maintain 
a  n^ative  sympathy  with  seditious  organizations  so  long 
as  he  does  not  abet  or  encourage  any  unlawful  activity, 
but  an  attorney  who  does  so  should  be  promptly  deprived 
of  his  office.  It  is  well  that  there  should  exist  in  the 
United  States  an  aversion  to  persecution  for  political 
belief.  It  is  well  that  toleration  should  be  extended  largely 
to  eccentric  views,  since  they  are  usually  either  harm- 
less or  contain  some  grain  of  truth  which  time  will  sift 
from  its  surrounding  error  and  adopt.  But  if  this  tolera- 
tion is  to  be  maintained  consistently  with  the  public 
safety,  certain  distinctions  must  be  borne  clearly  in  mind, 
and  one  of  these  is  that  the  makers  and  the  administrators 
of  the  law  must  be  free  from  any  taint  of  hostility  to  our 
laws  and  institutions. 

W.  A.  S. 


PROPOSED  BILL  REQULATINQ  FEDERAL  APPELLATE 
PROCEDURE 

[In  Ives  V.  South  Buffalo  R.  Co.,  201  K  Y.  271,  94 
N.  E.  431,  Ann.  Cas.  1912  B  156,  34  L.  R.  A.  (X.  S.) 
162,  decided  in  March,  1911,  the  Xew  York  Workmen's 
Compensation  Act  was  held  unconstitutional.  Under  the 
terms  of  U.  S.  Rev.  Stat.  sec.  709,  then  in  force,  that 
decision  was  not  reviewable  by  the  United  States  Supreme 
Court.  At  the  next  meeting  of  the  American  Bar  Asso- 
ciation a  coipmittee  recommended  an  amendment  of  the 
federal  statute  so  as  to  permit  review  of  such  a  decision 
on  writ  of  error.  One  member  of  the  committee  dissented 
on  the  ground  that  the  proposed  amendment  would  mate- 
rially add  to  the  burden  of  the  already  "overloaded" 
Supreme  Court.  Thereupon,  in  an  editorial  paragraph 
contributed  to  Law   K'otes   for  September,   1911,  Mr. 


Charles  C.  Moore,  sometime  Associate  Editor  of  Federal 
Statutes  Annotated,  suggested  as  a  compromise  measure 
that  the  Supreme  Court  be  given  power  to  issue  a  certiorari 
in  that  class  of  cases.  Eventually  Congress  enacted  the 
now  well-known  provision  for  certiorari  as  one  mode  of 
reviewing  judgments  of  state  courts.  Observation  of  some 
unfortunate  results  of  the  new  act  caused  Mr.  Moore  to 
suggest,  a  few  months  ago,  to  Everett  P.  Wheeler,  Esq., 
Chairman  of  the  "Committee  on  Jurisprudence  and  Law 
Reform"  of  the  American  Bar  Association,  that  a  remedial 
measure  was  desirable,  and  at  Mr.  Wheeler's  request  he 
drafted  a  bill  for  submission  to  Congress  and  prepared 
a  paper  in  support  of  it.  His  communication  to  Mr. 
Wheeler  is  here  printed.  Ed,  Law  Xotes.] 

The  Act  of  September  6,  1916,  ch.  448,  sec.  4,  39  Stat. 
L.  727  (1918  Supp.  Fed.  Stat.  Ann.  421)  provides  as 
follows : 

That  no  court  having  power  to  review  a"  judgment  or  decree 
rendered  or  passed  by  another  shall  dismiss  a  writ  of  error 
solely  because  an  appeal  should  have  been  taken,  or  dismiss  an 
appeal  solely  because  a  writ  of  error  should  have  been  sued  out, 
but  when  such  mistake  or.  error  occurs  it  shall  disregard  the 
same  and  take  the  action  which  would  be  appropriate  if  the 
proper  appellate  procedure  had  been  followed. 

The  enactment  of  that  measure  presupposes  that  dis- 
missals therein  mentioned  were  so  numerous  as  to  con- 
stitute an  evil  to  be  remedied.  And  indeed  there  had  been 
many  dismissals  on  that  ground.  In  Babbitt  v.  Clark, 
103  U.  S.  606,  611,  26  U.  S.  (L.  ed.)  507,  508,  where 
the  court  conceded  that  the  party  had  erred  in  taking 
an  appeal  instead  of  a  writ  of  error  to  review  a  judgment 
of  the  federal  circuit  court,  tlie  error  was  deliberately 
disregarded.  But  I  doubt  if  the  same  indulgence  was 
knowingly  accorded  in  any  other  reported  case. 

For  a  similar  remedial  purpose  and  without  affecting 
the  foregoing  act  in  any  respect,  the  following  is  sub- 
mitted for  enactment: 

[Be  it  Enacted,  etc.]  Whenever  the  United  States  Supreme 
Court  is  given  power  to  review*  a  judgment  or  decree  of  another 
court  by  writ  of  certiorari  as  one  or  the  only  appellate  remedy, 
it  shall  not  be  necessary  to  dismiss  a  writ  of  error  or  an  appeal 
solely  because  application  should  have  been  made  for  a  writ  of 
certiorari,  or  to  dismiss  a  petition  for  a  writ  of  certiorari  solely 
because  an  appeal  should  have  been  taken  or  a  writ  of  error 
sued  out;  but  the  court  may,  in  its  discretion,  grant  a  petition 
for  a  writ  of  certiorari  or  proceed  to  a  determination  of  ques- 
tions duly  presented  on  a  writ  of  error  or  an  appeal  or  a  writ 
of  certiorari  regardless  of  the  party's  mistake  or  error  in  adopt- 
ing the  particular  method  of  invoking  appellate  review.  This 
\et  sliall  not  apply  to  cases  where,  at  the  date  of  its  passage, 
a  petition  for  a  writ  of  certiorari  has  been  denied  or  a  writ 
of  error  or  an  appeal  has  been  dismissed. 

In  the  foregoing  bill  the  phrase  "certiorari  as"  an 
"appellate  remedy''  and  (near  the  end)  the  words  "ap- 
pellate review"  have  been  used  in  order  more  clearly  to 
exclude  from  the  purview  of  the  bill  a  certiorari  under 
Judicial  Code,  sec.  262,  as  a  supervisory  proceeding. 

The  bill  applies  to  no  cases  other  than  those  where  the 
statute  provides  either  for  review  on  certiorari  ojione  or 
for  review  on  certiorari  of  specified  judgments  and  a 
writ  of  error  or  an  appeal  for  other  judgments.  Hence 
it  does  not  in  the  slightest  degree  interfere  with  section  4 
of  the  Act  of  1916,  first  above  quoted. 
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The  bill  does  not  impose  any  dtUy  whatever  upon  the 
court,  but  submits  the  matter  entirely  to  the  court's  dis- 
cretion. The  court  is  still  at  liberty  to  dismiss  a  writ 
of  error  or  an  appeal  solely  because  the  party  has  mistaken 
his  remedy.  Suppose,  for  instance,  the  record  on  a  writ 
of  error  to  a  state  court  shows  that  when  the  presiding 
judge  of  the  state  court  allowed  a  writ  of  error  he  ex- 
pressed a  serious  doubt — as  has  been  done  in  reported 
cases — that  the  judgment  was  reviewable  on  a  writ  of 
error.  The  federal  supreme  court  might  feel  that  if  the 
party  paid  no  heed  to  such  admonition  by  filing  a  peti- 
tion for  certiorari  his  supinen^ss  disentitled  him  to  any 
indulgence.  Under  this  bill  the  court  would  have  liberty 
so  to  decide. 

If  the  enactment  of  this  bill  should  seem  to  encourage 
carelessness  on  the  part  of  litigants,  and  if  the  court  should 
find  that  applications  to  be  relieved  from  mistake  were 
becoming  too  frequent,  it  could  promulgate  a  rule  im- 
posing restrictions  and  conditions  appropriate  to  abate 
the  nuisance. 

As  above  stated,  the  bill  imposes  no  duty  upon  the 
court.  It  gives  a  party  no  assurance  that  his  mistake  will 
be  overlooked.  In  cases  coming  from  state  courts  remote 
from  Washington  a  party  would  be  tempted  to  sue  out  a 
writ  of  error  invariably,  if  he  could  get  one  allowed,  in- 
stead of  applying  for  a  writ  of  certiorari,  were  he  assured 
that  his  indifference  would  not  prejudice  him. 

The  last  sentence  of  the  proposed  bill  suffices  to  show 
that  it  applies  to  pending  cases  where  there  has  been  no 
dismissal.  It  is  supposed  that  hereafter  if  a  petition  for 
certiorari  is  denied,  or  a  writ  of  error  or  an  appeal  is 
dismissed,  the  bill  would  allow  a  party,  upon  application 
at  the  same  term,  to  be  relieved,  in  the  discretion  of  the 
court,  from  the  effect  of  such  dismissal  and  to  have  his 
case  reinstated  for  consideration  under  the  appropriate 
appellate  remedy.  Whether  the  bill  as  drawn  would  so 
operate,  and  whether  it  is  desirable  that  it  should  save 
a  party  to  that  extent,  is  a  matter  submitted  to  the  judg- 
ment of  the  Committee  of  the  Bar  Association.  Were  it 
not  for  the  last  sentence  of  the  proposed  bill,  it  is  be- 
lieved that  in  many  cases  where  dismissals  had  been 
entered  at  the  present  term  of  the  court  applications  for 
reinstatement  would  ensue  and  perhaps  be  so  numerous 
as  to  make  the  court  frown. 

Although  by  the  express  terms  of  all  the  Judiciary 
Acts  prior  to  the  Amendment  of  Judicial  Code,  sec.  237, 
decisions  of  state  courts  were  reviewable  by  the  federal 
supreme  court  only  on  writ  of  error,  the  supreme  court 
of  Indiana  allowed  an  appeal  from  such  a  decision,  which 
was  dismissed  as  an  erroneous  proceeding  in  Verden  v. 
Colemmi,  (1860)  22  How.  192,  16  U.  S.  (L.  ed.)  336, 
apparently  on  the  court's  own  motion. 

Inasmuch  as  the  decision  of  a  justice  of  the  peace 
may  sometimes  be  taken  direct  to  the  federal  supreme 
court — as  has  been  done  in  several  Texas  cases  where 
the  justice  court  was  the  highest  in  which  a  decision  could 
be  had — it  is  easy  to  imagine  that  a  case  may  hereafter 
occur  where,  because  of  ignorance  of  an  attorney  or  a 
judge,  an  appeal  is  taken  instead  of  a  writ  of  error  or 
certiorari.  The  Act  of  1916,  above  quoted  (sec.  4),  will 
prevent  the  error  from  being  fatal  so  far  as  concerns  the 
difference  between  an  appeal  and  a  writ  of  error,  but  not 
where  the  decision  is  reviewable  only  by  writ  of  certiorari. 

Another   reason   why   errors   in   adopting   the   wrong 


method  for  invoking  appellate  review  are  likely  to  occur 
Js  that  Congress  has  several  times,  since  the  Circuit  Court 
of  Appeals  Act  of  1891,  taken  specified  descriptions  of 
cases  from  the  category  of  appeal  or  writ  of  error  and  made 
them  reviewable  only  by  certiorari,  and  Congress  may 
hereafter  proceed  further  in  the  same  line ;  and  knowledge 
of  these  changes  made  by  federal  legislation  (as  well  as 
other  changes  made  by  acts  of  Congress)  is  not  always 
speedily  acquired  by  lawyers  or  even  by  the  judges  of 
federal  courts.  The  writer  hereof  can  cite  cases  where 
recent  and  controlling  acts  of  Congress  were  unknown  to 
both  court  and  counsel  and  were  first  discovered  in  the 
appellate  court. 

Why,  only  two  or  three  years  ago  an  unusually  careful 
judge  of  a  federal  District  Court  made  a  litigant  a  present 
of  a  ruling  (the  court  said  that  counsel  had  not  noticed 
the  point!)  that  there  was  a  removable  "separable  con- 
troversy" in  the  case,  overlooking  the  fact  that  one  of  the 
parties  to  that  controversy  was  an  alien  corporation,  and 
probably  in  ignorance  of  the  requirement  in  the  Judi- 
ciary Act  of  1875  and  all  subsequent  removal  acts  that  a 
separable  controversy  must  be  "wholly  between  citizens 
of  different  states." 

So,  too,  the  draftsman  of  sec.  25b,  paragraph  1,  of  the 
Bankruptcy^  Act  of  1898,  unquestionably  supposed  that 
there  were  cases  where  an  appeal  would  lie  from  the  highest 
court  of  a  state  to  the  federal  supreme  court;  and  the 
Judiciary  Committee  responsible  for  the  language  of  Judi- 
cial Code,  sec.  240,  as  originally  enacted,  and  the  drafts- 
man of  the  amendment  to  that  section  in  1915  (see  5  Fed. 
Stat.  Ann.  (2d  ed.),  pp.  900,  901)  and  the  draftsman  of 
the  first  amendment  to  Judicial  Code,  sec.  237  (5  Fed. 
Stat.  Ann.  2d  ed.),  p.  723)  likewise  and  unquestionably 
were  possessed  of  the  same  idea.  This  disregard  of  tech- 
nical exactness  in  the  last  mentioned  act  (first  amendment 
of  Judicial  Code,  sec.  237)  is  rather  amazing. 

In  the  "memoranda  decisions"  reported  for  the  October 
term,  1918,  in  248  U.  S.,  249  TJ.  S.,  and  250  U.  S.,  there 
are  exactly  thirty  (30)  cases  of  writs  of  error  to  state 
courts  "dismissed  for  want  of  jurisdiction  upon  the 
authority  of  sec.  237  of  the  Judicial  Code  as  amended  by 
Act  of  Sept.  6,  1916,  ch.  448."  Some  of  these  dismissals 
may  have  been  because  the  writ  of  error  was  not  sued 
out  in  time,  but  doubtless  many  of  them  were  because  the 
proper  remedy  was  by  petition  for  certiorari — and  in 
some  instances,  the  writer  ventures  to  think,  because  of  a 
party's  ignorance  of  the  amendatory  Act  of  Congress.  At 
the  October  term,  1919  (251  U.  S.,  252  U.  S.,  and  253 
U.  S.),  fifty-three  (53)  cases  from  state  courts  were 
"dismissed  for  want  of  jurisdiction,"  while  the  total 
number  of  cases  from  state  courts  in  which  jurisdiction 
was  entertained  and  decision  rendered  on  the  merits  was 
only  fifty-two.  Forty-nine  (49)  of  the  dismissals  w^ere 
on  memorandum  without  formal  opinion.  In  other  words, 
the  majority  of  cases  taken  to  the  supreme  court  from 
state  courts  are  dismissed  for  want  of  jurisdiction. 

Hence,  the  possibility  of  error  in  selecting  the  wrong 
method  for  obtaining  appellate  review  by  the  supreme 
court  is  almost  boundless.  Despite  the  fact  that  some 
thousands  of  lawyers  are  subscribers  to  the  quarterly 
Pamphlet  Supplement  of  Federal  Statutes  Annotated,  the 
reports  constantly  show  an  enormous  number  of  cases  dis- 
missed for  want  of  jurisdiction,  the  original  or  appellate 
proceeding  in  many  of  them  having  evidently  been  in- 
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Btituted  in  ignorance  of  acts  recently  published  in  those 
Pamphlet  Supplements. 

But  a  real  difficulty  and  one  not  always  capable  of 
ready  solution  by  mere  inspection  of  the  statute  is  in 
determining  whether  a  decision  of  a  state  court  in  a 
given  case  is  embraced  in  the  description  of  cases  review- 
able only  by  writ  of  error  under  Judicial  Code,  sec.  237, 
as  amended  in  1916,  or  whether  it  belongs  to  the  class 
reviewable  only  on  certiorari  under  that  section.  Prior  to 
the  amendment  of  that  Judicial  Code  section,  the  supreme 
court  itself  was  sometimes  unable  to  determine  positively 
whether  a  case  belonged  to  one  or  another  of  the  three 
categories  of  decisions  reviewable  on  writ  of  error;  nor 
was  it  necessary  to  determine  the  question  under  the 
statute  then  in  force,  where  it  was  evident  that  the  de- 
cision belonged  to  one  if  not  to  another  of  those  cate- 
gories. In  some  instances  the  court  declared  that  the 
decision  of  the  state  court  was  reviewable  as  within  two 
of  the  three  classes.  Such  were  the  cases  of  Home  Ins. 
Co.  V.  Augusta,  93  U.  S.  116,  121,  23  U.  S.  (L.  ed.) 
825,  826,  and  Dmiels  v.  Teamey,  102  U.  S.  415,  418, 
26  U.  S.  (L.  ed.)  187,  188.  In  Worcester  v.  Georgia, 
6  Pet.  515,  641,  8  U.  S.  (L.  ed.).  483,  494,  Chief  Justice 
Marshall  said  the  appellate  jurisdiction  was  there  sus- 
tainable on  the  ground  that  the  decision  below  was  against 
t)ie  validity  of  treaties;  ^'if  not  against  their  valadity/^ 
he  continued,  "against  the  right,  privil^e,  or  exemption 
specially  set  up  or  claimed,"  etc 

In  each  of  the  three  cases  above  cited  a  claim  of  "title, 
right,  privilege,  or  immunity,"  now  reviewable  only  by 
certiorari,  was  associated  witii  a  "validity,"  etc.,  conten- 
tion, now  reviewable  on  writ  of  error.  In  many  other 
reported  cases  the  dual  character  of  the  federal  question 
involved  appears,  but  not  quite  so  conspicuously  as  in 
the  foregoing  cases.  But  in  some  cases  even  of  this 
class  it  is  theoretically  possible  that  a  party's  choice  of 
a  writ  of  certiorari  instead  ,of  a  writ  of  error  may  be  a 
fatal  mistaka  The  reasons  are  extremely  technical  and 
need  not  be  stated  here.  • 

Illustrating  the  difficulty  in  determining  in  some  in- 
stances whether  a  particular  judgment  ol  a  state  court 
is  reviewable  by  a  writ  of  error  or  only  by  certiorari,  espe- 
cially because  the  supreme  court  itself  has  made  incon- 
sistent declarations  on  the  point,  observe  that  in  MuliuU 
L.  Ins.  Co.  V.  McOrew,  188  U.  S.  291,  311,  47  U.  S. 
(L.  ed.)  480,  486,  23  S.  Ct.  375,  379,  Chief  Justice 
Fuller  assigned  one  of  the  federal  questions  there  in- 
volved to  the  "first  class  of  cases  named  in  §  709,"  U.  S. 
Kev.  Stat,  reviewable  now  by  writ  of  error,  while  the 
better  opinion  was  expressed  by  Mr.  Justice  McKenna  in 
VirginiorCaroUna  Chemical  Go.  v.  Kirven,  215  U.  S. 
252,  257,  54  U.  S.  (L.  ed.)  179,  184,  30  S.  Ct.  78,  79, 
and  in  West  Side  Belt  B.  Co.  v.  Pittsbvo'gh  Constr.  Co., 
219  U.  S.  92,  99,  55  U.  S.  (L.  ed.)  107,  110,  31  S.  Ct. 
196,  198,  that  the  selfsame  question  belonged  to  the  third 
class  mentioned  in  the  statute  now  reviewable  only  by 
writ  of  certiorari. 

There  seems  to  be  no  doubt  that  since  the  Amendment 
of  Judicial  Code,  sec.  237,  if  a  party  applies  for  a  writ 
of  certiorari  idone  or  sues  out  a  writ  of  error  alon^e,  the 
jurisdictional  basis  for  each  must  be  sufficient  to  sustain 
it;  neither  remedy  used  alone  can^ derive  any  benefit  from 
the  contention  that  jurisdiction  could  be  sustained  for  the 
other  remedy.     The  court  regards  itself  as  destitute  of 


power  to  dispense  with  the  distinction  made  by  the  statute 
between  a  writ  of  error  and  a  writ  of  certiorari.  Thus  in 
Hogarty  v.  Philadelphia  &  Beading  B.  Co.  (Oct.  20, 
1919),  memorandum  decision,  250  U.  S.  650,  63  U.  S. 
(L.  ed-)  1189,  40  S.  Ct.  12,  a  writ  of  error  to  the  Penn- 
sylvania Supreme  Court,  the  "per  curiam"  is  as  follows 
(italics  mine) : 

The  writ  of  error  in  this  case  is  dismissed  for  want  of  juris- 
dietion  upon  the  authority  of  section  237  of  the  Judicial  Code  as 
amended  by  section  2  of  the  Act  of  September  6,  1916,  ch.  448, 
39  Stat.  726  [Comp.  St.  il214]. 

The  application  consentedHo  by  the  parties  to  convert  nunc 
pro  tunc  the  writ  of  error  into  a  writ  of  certiorari,  or  to  treat 
the  writ  of  error  as  having  the  effect  of  a  writ  of  certiorari  is 
also  denied.  See  Act  of  September  6, 1916,  ch.  448,  $  7,  39  Stat. 
728  [1918  Supp.  Fed.  Stat.  Ann.  p.  422] ;  Dana  v.  Dana,  250 
U.  S.  651,  40  St.  Ct.  9,  63  L.  Ed.  1203,  decided  October  13, 1919. 

For  other  cases  illustrating  the  absolutely  fatal  con- 
sequence of  mistake  by  a  practitioner  under  the  present 
state  of  the  law  see  Dana  v.  Dana,  250  U.  S.  220,  39  S. 
Ct.  449,  63  U.  S.  (L.  ed.)  947,  and  cases  there  cited; 
Mergenthaler  Linotype  Co.  v.  Davis,  251  U.  S.  256,  40 
S.  Ct.  133,  64  U.  S.  (L.  ed)  — ;  Erie  B.  Co.  v.  Hamil' 
ton,  248  U.  S.  369,  63  U.  S.  (L.  ed.)  307,  39  S.  Ct.  95; 
Citizens"  Baaik  v.  Oppemum,  249  U.  S.  448,  63  U.  S. 
(L.  ed.)  701,  39  S.  Ct.  330. 

In  Bust  Land,  etc.,  Co.  v.  Jackson,  (1919)  250  U.  S. 
71,  39  S.  Ct.  424,  63  U.  S.  (L.  ed.)  850,  a  case  of  a 
writ  of  error  to  a  state  court,  Mr.  Justice  Pitney^s  opinion 
concludes  as  follows  (italics  mine) :  •  "The  present  writ 
of  error  must  be  dismissed  On  the  eve  of  the  argument 
a  writ  of  certiorari  was  applied  for;  but  as  this  was 
long  after  the  expiration  of  the  three  months  limited  by 
section  6  of  the  Act  of  September  6,  1916,  the  applica- 
tion cannot  be  entertained,  irrespective  of  whether  the 
record  shows  a  proper  case  for  the  allowance  of  the  writ/' 

My  bill  is  designed  to  prevent  such  a  consequence  as 
is  indicated  in  the  foregoing  italicised  words;  exactly  as 
section  4  of  the  same  Act  of  1916,  set  forth  at  the  head 
of  this  paper,  was  designed  to  prevent  that  result  where 
a  party  had  mistaken  his  remedy  as  between  a  writ  of 
error  or  an  appeal.  If  the  latter  section  promoted  the 
ends  of  justice,  obviously  my  bill  will  operate  likewise. 

The  proposed  statute  is  also  intended  to  meet  a  situa- 
tion sudb  as  the  following:  A  writ  of  error  is  sued  out 
to  review  the  decision  of  a  state  court,  and  the  supreme 
court  holds  that  it  is  a  proper  case  for  a  writ  of  error 
and  proceeds  to  determine  the  federal  question  presented. 
But  on  the  same  writ  of  error  it  is  also  assigned  that  the 
state  court  erred  in  denying  a  title,  right,  privilege,  etc 
This  latter  assignment  the  supreme  court  will  refuse  to 
consider,  although  entertaining  jurisdiction  of  the  writ  of 
error  on  account  of  the  valid  assignment.  This  result  is 
obviously  as  objectionable  as  a  dismissal  of  the  appellate 
proceeding  in  toto  would  be. 

In  many  cases  because  a  practitioner  cannot  safely  de- 
termine whether  a  decision  of  the  Circuit  Court  of  Appeals 
is  reviewable  solely  by  a  writ  of  certiorari,  he  applies  for 
a  writ  of  certiorari  and  coincidentally  sues  out  a  writ  of 
error  or  takes  an  appeal.  In  one  or  two  instances,  if  my 
memory  serves  me,  all  three  remedies  were  resorted  to  at 
once.  The  Act  of  1916,  above  quoted,  will  protect  a 
practitioner  who  errs  as  between  an  appeal  and  a  writ  of 
error,  but  it  does  not  include  a  writ  of  certiorari,  and 
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probably  by  no  liberality  of  construction  could  be  ex- 
tended to  a  certiorari.  The  statute  proposed  by  the  writer 
hereof  is  designed  particularly  to  cover  a  certiorari.  It 
is  believed  that  the  statute  would  be  salutary  not  only  in 
ordinary  cases,  but  particularly  in  a  situation  such  as 
appears  in  Central  Trust  Co.  v.  Chicago  Auditorium 
Assoc,  (1916)  240  U.  S.  581,  588,  36  S.  Ct.  412,  60 
F.  S.  (L.  ed.)  811,  814,  L.  R  A.  1917B  580.  In  that 
case  an  appeal  was  properly  taken  by  one  party.  The 
other  party  took  a  cross  appeal,  which  was  dismissed  be- 
cause for  him  a  petition  for  certiorari  was  the  only 
remedy.  But  the  court  said:  "In  view  of  the  general 
importance  of  the  question  ...  we  have  concluded  that 
a  certiorari  should  be  allowed  in  lieu  of  the  cross  appeal." 
The  writer  hereof  has  been  informed  by  counsel  for  the 
Auditorium  Association,  that  in  anticipation  of  the  dis- 
missal of  the  cross  appeal  a  petition  for  a  writ  of  certiorari 
had  already  been  filed.  But  if  no  petition  had  been  filed, 
and  the  time  for  filing  one  had  expired  when  the  cross 
appeal  was  dismissed,  is  it  not  clear  that  he  would  have 
been  remediless  ? 

Since  that  case  went  to  the  supreme  court  Congress 
has  made  the  decisions  of  Circuit  Courts  of  Appeals  final 
in  cases  arising  under  the  Bankruptcy  Act,  except  for 
review  on  certiorari,  so  that  the  exact  situation  in  the 
above<;ited  case  will  not  again  be  presented.  But  in  view 
of  the  wide  field  for  assignable  errors  and  the  extensive 
scope  of  review  by  the  supreme  court^  in  cases  coming 
from  the  Circuit  Court  of  Appeals-Aiiffering  in  this 
respect  from  the  limited  review  of  decisions  of  state 
courts — ^may  not  other  cases  occur  where  the  situation  will 
be  similar  to  that  in  the  case  above  cited ;  that  is  to  say, 
cases  where  one  party's  proper  remedy  is  an  appeal  or 
a  writ  of  error  while  the  opposite  party  is  confined  to  a 
writ  of  certiorari  for  his  particular  grievance-? 

Chables  C.  Moobe. 


LIABILITY  FOR  FIRE 


The  recent  case  of  Musgrove  v.  Pandelis  (120  L.  T.  Rep.  601; 
(1919)  2  K.  B.  43)  is  an  interesting  illustration  of  the  duty 
imposed  on  the  owner  of  a  dangerous  thing,  and  of  judicial 
method  in  interpreting  Acts  of  Parliament.  The  plaintiff  in  that 
ease  was  the  occupier  of  rooms  over  a  garage  occupied  by  the 
defendant  The  defendant's  servant,  who  had  only  a  slight 
knowledge  of  motor-cars,  in  starting  the  defendant's  motor-car, 
caused  the  petrel  in  the  carburetor  to  catch  fire;  had  the  petrol 
tap  been  turned  off^  the  fire  would  have  burnt  itself  harmlessly 
out,  but  owing  to  the  servant  not  knowing  this,  the  fire  spread 
and  burnt  the  plaintiff's  rooms. 

Mr.  Justice  Lush  and  subsequently  the  Court  of  Appeal  held 
that  the  principle  of  Rylands  v.  Fletcher  (19  L.  T.  Rep.  220;  L. 
Bep.  3  H.  L.  330)  was  applicable,  as  a  motor-car  containing 
petrol  was  a  dangerous  thing,  and  that  the  defendant  was  con- 
sequently liable,  without  any  proof  of  negligence  being  required. 

The  case,  therefore,  would  be  perfectly  plain  sailing  and 
merely  an  application  of  a  well-ktiown  principle,  were  it  not 
for  the  Fires  Prevention  (Metropolis)  Act  1774  (14  Geo.  3,  c. 
78),  which  says,  ''No  action,  suit  or  process  whatever  shall  be 
had,  maintained  or  prosecuted  against  any  person  in  whose  house, 
chamber,  stable,  bam,  or  other  building,  or  on  whose  estate  any 


fire  shall  .  .  .  accidentally  begin."  This  Act  extended  the  effect 
of  an  earlier  Act,  6  Anne,  c.  31. 

The  common  law  on  the  subject  is  found  in  the  case  of  Turber- 
ville  V.  Stamp  (1  Ld.  Raym.  264),  which  was  an  action  by  the 
owner  of  a  close  for  damage  caused  by  a  fire  spreading  from 
an  adjoining  close.  The  declaration  alleged  that  the  defendant 
^'tam  negligenter  custodivit  ignem  suum/'  but  the  only  evidence 
of  negligence  was  the  damage  done  to  the  plaintiff,  and  it  is 
clear  from  the  judgment  that  the  defendant  was  liable  inde- 
pendently of  negligence.  ''A  man  ought  to  keep  his  fire  in  his 
field,  as  well  from  the  doing  of  damage  to  his  neighbor,  as  if  it 
were  in  his  house,"  said  Chief  Justice  Holt, 

The  next  case  in  which  the  question  arose  was  Vaughan  v. 
Menlove  (3  Bing.  N.  C.  468).  There  the  defendant  had  a  hayrick 
on  the  edge  of  his  land,  not  far  from  the  plaintiff's  cottage,  and, 
in  spite  of  the  plaintiff's  warnings,  he  left  it  there  until  it  took 
fire  and  burnt  the  plaintiff's  cottajge.  This  seems  a  clear  ease  of 
accident,  in  the  ordinary  acceptance  of  the  term,  as  the  hayrick 
was  set  on  fire  by  spontaneous  combustion,  and  the  only  negli- 
gence that  could  properly  be  attributed  to  the  defendant  was  in 
not  having  his  rick  so  far  away  from  the  plaintiff's  premises  that 
if  it  did  catch  fire  it  should  not  damage  them.  Nevertheless  the 
defendant  was  held  liable,  Turberville  v.  Stamp  being  followed. 
Chief  Jusnce  Tindal  said:  ''There  is  a  rule  of  law  which  says 
you  must  so  enjoy  your  own  property  as  not  to  injure  that  of 
another,  and,  according  to  that  rule,  the  defendant  is  liable  for 
the  consequence  of  his  own  neglect,  and  though  the  defendant 
did  not  himself  light  the  fire,  yet,  mediately,  he  is  as^much  the 
cause  of  it  as  if  he  had  himself  put  a  candle  to  the  rick."  Neither 
6  Anne,  C..31,  nor  14  Geo.  3,  c  78,  were  cited  even  in  argument. 

The  Statute  14  Geo.  3,  c.  78,  was  considered  in  Filliter  v. 
Phippard  (11  Q.  B.  347),  where  the  facts  were  practically  the 
same  as  in  Turberville  v.  Stamp,  but  it  was  held  that  the  word 
''accidentally"  meant  without  negligence  on  the  part  of  the  de- 
fendant or  his  servants,  and  consequently  the  defendant  was 
held  liable.  Chief  Justice  Denman  in  his  judgment  said:  "It 
is  true  that  the  word  'accidental'  may  be  employed  in  contra^ 
distinction  to  wilful  .  .  .  but  it  may  equally  mean  a  fire  produced 
by  mere  chance  or  incapable  of  being  traced  to  any  cause." 
He  also  held  that  the  fire  could  not  be  accidental,  as  it  was 
knowingly  Ut  by  the  defendant  himself. 

What,  then,  is  the  effect  of  14  Geo.  3,  c.  78,  and  when  can  it 
be  successfuly  reUed  on  by  a  defendant?  It  is  clear  that  if  the 
$re  is  intentionally  lit  in  the  first  instance,  either  by  the  de- 
fendant or  his  servant,  the  defendant  must  keep  it  from  doing 
damage  to  his  neighbors  at  his  peril.  FiUiter  v,  Phippard  and 
Turberville  v.  Stamp  are  instances  of  this.  The  liability  is  the 
same,  even  if  he  employ  an  independent  contractor  (Black  v. 
Christchurch  Finance  Company,  70  L.  T.  Rep.  77;  (1894) 
A.  C.  48). 

The  last  three  cases  are  all  cases  of  a  fire  being  started  on  open 
ground  to  bum  rubbish  or  brushwood,  but  the  principle  seems 
to  apply  equally  to  fires  lit  intentionally  in  a  fireplace  in  a 
house.  "The  question  may  some  day  be  discussed,"  said  Lord 
Justice  Duke  in  Musgrove  v.  Pandelis,  "'whether  a  fire,  spreading 
from  a  domestic  hearth,  accidentally  begins  within  the  meaning 
of  the  Act,  if  such  a  fire  should  extend  so  as  to  involve  the 
destruction  of  property  or  premises.  I  do  not  covet  the  task  of 
the  advocate  who  has  to  contend  that  it  does." 

If  the  defendant  has  been  negligent,  it  is  also  clear  that  he  is 
liable;  but  if  the  fire  starts  without  any  negligence  on  the  part 
of  himself,  his  servants  or  his  independent  contractors,  will  the 
statute  save  himf  The  answer  given  by  Musgrove  v.  Pandelis 
is  that  it  will  not.    It  is  true  that  in  that  case  a  distinction  was 
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drawn  between  the  starting  of  the  fire,  which  was  not  due  to 
negligence  on  the  part  of  the  defendant's  sen^ant,  and  the  con- 
tinuance of  it,  which  might  have  been  avoided  if  the  servant 
had  had  the  ordinary  skill  of  a  chauffeur;  but  the  court  held 
that  the  principle  of  Rylands  v.  Fletcher  was  applicable,  and 
consequently  the  defendant  was  absolutely  liable,  independently 
of  any  question  of  negligence. 

As  the  ground  of  liability  is  that  laid  down  in  Rylands  v. 
Fletcher,  it  follows  that  the  only  defenses  are  that  the  fire  began 
either  by  an  act  of  God  or  through  the  act  of  a  stranger.  There- 
fore, a  fire  "accidentally"  begins  within  the  meaning  of  the  Act 
only  when  it  is  occasioned  by  an  act  of  God,  or  is  due  to  the 
act  of  a  stranger.  The  Act  which  at  first  sight  looks  so  promising 
from  the  point  of  view  of  a  defendant,  turns  out  to  be  merely 
declaratory  of  the  common  law,  and  lays  down  a  strictness  of 
liability  which  was  by  no  means  so  clearly  defined  before  the 
passing  of  6  Anne,  c.  31,  as  it  is  at  the  present  time. — Law  Times. 


Right  op  Manufacturer  to  Control  Retail  Price. — The 
conduct  of  a  manufacturer  which,  as  intended,  has  the  effect 
of  procuring  adherence  on  the  part  of  its  wholesale  and  retail 
customers  to  resale  prices  fixed  by  it,  does  not  offend  against 
the  unlawful  combination  provisions  of  the  Sherman  Anti-tms't 
Act  of  July  2,  1890  (9  Fed.  St.  Ann.  2d  ed.,  p.  664),  where 
there  is  no  agreement  which  obligates  any  dealer  not  to  resell 
except  at  the  fixed  prices,  his  course  in  this  respect  being 
affected  only  by  the  fact  tKat  he  may,  by  his  action,  incur  the 
displeasure  of  the  manufacturer,  who  can  refuse  to  make  further 
sales  to  him.  It  was  so  held  in  United  States  v,  Colgate  &  Co., 
250  U.  S.  300,  63  L.  ed.  992,  39  Sup.  Ct.  Rep.  465,  wherein 
the  court  said:  "The  purpose  of  the  Sherman  Act  is  to  pro- 
hibit monopolies,  contracts,  and  combinations  which  probably 
would  unduly  interfere  with  the  free  exercise  of  their  rights 
by  those  engaged,  or  who  wish  to  engage,  in  trade  and  com- 
merce— ^in  a  word,  to  preserve  the  right  of  freedom  to  trade. 
In  the  absence  of  any  purpose  to  create  or  maintain  a  monopoly, 
the  act  does  not  restrict  the  long-recognized  right  of  trader  or 
manufacturer  engaged  in  an  entirely  private  business,  freely 
to  exercise  his  own  independent  discretion  as  to  parties  wifh 
whom  he  will  deal.  And,  of  course,  he  may  announce  in  advance 
the  circumstances  under  which  he  will  refuse  to  sell.  *The 
trader  or  manufacturer,  on  the  other  hand,  carries  on  an  entirely 
private  business,  and  may  sell  to  whom  he  pleases.'  United 
States  V.  Trans-Missouri  Freight  Asso.,  166  U.  S.  290,  320,  41 
L.  ed.  1007,  17  Sup.  Ct:  Rep.  540.  'A  retail  dealer  has  the 
unquestioned  right  to  stop  dealing  with  a  wholesaler  for  reasons 
sufficient  to  himself,  and  may  do  so  because  he  thinks  such  dealer 
is  acting  unfairly  in  trying  to  undermine  his  trade.'  Eastern 
States  Retail  Lumber  Dealers'  Asso.  v.  United  States,  234  U.  S. 
600,  61-4,  58  L.  ed.  1490,  1500  L.  R.  A.  1915A,  788,  34  Sup. 
Ct.  Rep.  951.  See  also  Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  56,  55  L.  ed.  619,  643,  34  L.  R.  A.  (N.  S.)  834,  31 
Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912D,  734;  United  States  v. 
American  Tobacco  Co.  221  U.  S.  106,  180,  55  L.  ed.  663,  694, 
31  Sup.  Ct.  Rep.  632;  Boston  Store  v,  American  Graphophone 
Co.,  246  U.  S.  8,  62  L.  ed.  551,  38  Sup.  Ct.  Rep.  257,  Ann. 
Cas.  1918C  447.  In  Dr.  Miles  Medical  Co.  v.  John  D.  Park 
&  Sons  Co.  supra,  the  unlawful  combination  was  effected  through 


contracts  which  undertook  to  prevent  dealers  from  freely  exer- 
cising the  right  to  sell." 

Power  op  School  Board  to  Drill  Well  on  School 
Premises.— In  Schofield  v.  School  District  No.  113,  105  Kan. 
343,  184  Pae.  480,  reported  and  annotated  in  7  A.  L.  R.  788,  it 
was  held  that  under  a  statute  authorizing  a  school  board  to 
provide  the  necessary  appendages  for  a  schoolhouse,  it  may 
bind  the  district  to  pay  for  the  drilling  of  a  well  in  the  school 
yard  for  the  purpose  of  supplying  drinking  water,  even  though 
no  suitable  water  is  found,  and  the  well  is,  on  that  account, 
entirely  useless.  The  court  said:  "The  power  of  a  school 
district  to  contract  is,  of  course,  only  such  as  is  conferred  by 
statute,  expressly  or  by  fair  implication;  and  persons  dealing 
with  it  are  charged  with  notice  of  this  limitation.  35  Cyc.  949, 
951.  The  district  board  is  authorized  to  'provide  the  necessary 
appendages  for  the  schoolhouse  during  the  time  a  school  is 
taught  therein.'  Gen.  Stat.  1915,  J  8976.  This  court  has  held 
that  the  word  'appendage,'  as  used  in  the  statute,  should  be 
construed  broadly,  so  as  to  include  a  well  on  the  school  premises; 
its  necessity  in  a  particular  case  being  a  question  of  fact 
Hemme  v.  School  Dist.,  36  Kan.  377,  1  Pac.  104.  The  de- 
fendant, however,  argues  that  a  well  which  produces  no  water 
fit  for  drinking  purposes,  being  absolutely  useless,  cannot  fairly 
be  considered  an  appendage  to  a  schoolhouse,  and  certainly  not 
as  a  necessary  appendage.  The  argument  has  plausibility,  but 
proceeds  upon  a  quite  literal  interpretation,  which  we  think 
would  result  in  confining  the  discretion  of  the  school  board 
within  too  narrow  limits.  The  evidence  shows  that  a  cistern 
holding  rainwater  had  formerly  supplied  drinking  water  for  the 
school,  but  was  not  considered  sanitary.  This  obviously  justi- 
fied the  officers  of  the  district  in  making  reasonable  efforts  to 
procure  a  more  satisfactory  supply.  They  could  not  be  sure 
that  sinking  a  well  would  answer  the  purpose,  but  they  might 
naturally  and  reasonably  suppose  the  chances  were  all  in  favor 
of  it.  The  only  way  to  find  out  was  to  make  the  attempt.  We 
cannot  say  that  as  a  matter  of  law  they  had  no  right  to  risk 
the  money  of  the  district  in  drilling  the  well,  unless  they  were 
sure  it  would  meet  the  purpose  for  which  it  was  intended.  We 
think  the  authority  to  provide  a  well  implied  the  authority  to 
bind  the  district  for  the  amount  expended  in  an  endeavor  to 
construct  one,  following  reasonable  and  usual  methods,  not- 
withstanding it  resulted  in  a  complete  failure  so  far  as  prac- 
tical results  were  concerned.  Although  in  a  particular  case  it 
might  be  possible  to  find  a  contractor  who  would  carry  the  risk 
himself,  this  would  presumably  involve  a  considerable  increase 
in  the  price,  and  the  question  as  to  whether  that  plan  should 
be  followed  would  be  one  calling  for  the  exercise  of  sound  busi- 
ness judgment.  We  conclude  that  the  board  had  authority  to 
make  the  contract,  and  the  district  was  liable  upon  it  if  the 
contractor  duly  performed  his  part."  * 

Validity  op  Act  of  Congress  Creating  Federal  Trade  Com- 
mission.— In  Hurst  v.  Federal  Trade  Commission,  decided  re- 
cently by  the  United  States  District  Court  for  the  Eastern 
District  of  Virginia  and  not  yet  officially  reported,  the  constitu- 
tionality of  the  Act  of  Congress  of  September  26,  1914  (4 
Fed.  St.  Ann.  2d  ed.  575)  creating  the  Federal  Trade  Com- 
mission was  upheld,  and  an  injunction  seeking  to  prevent  the 
Commission  from  enforcing  the  provisions  of  the  Act  as  against 
the  complainants  and  from  seizing  and  inspecting  the  com- 
plainants' books  and  records  was  denied.  After  reviewing  the 
provisions  of  the  Act,  Judge  Waddill  said :  "The  above  extracts 
from  the  Act  of  Congress  make  it  clear  just  what  the  powers 
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of  the  Federal  Trade  Commission  are.  The  method  of  pro- 
cedure for  carrying  out  and  executing  these  provisions  by  the 
commission  is  specific,  as  is  also  the  effect  of  its  decisions,  and 
the  manner  in  which  the  same  may  be  enforced.  The  purpose 
of  the  act  is  to  make  unfair  methods  of  competition  in  commerce 
unlawful,  and  the  commission  is  empowered  and  directed  to  pre- 
vent persons,  partnerships,  or  corporations,  other  than  banks 
and  common  carriers,  subject  to  the  act  to  regulate  commerce, 
from  using  unfair  methods  of  comi>etition  in  commerce.  Tne 
power  granted  is  far  reaching  in  its  results,  and  of  a  most 
salutary  character.  Banks  and  common  carriers  were  doubtless 
excepted  from  the  provisions  of  the  act,  because  each  was 
subject  to  the  direction  and  control  of  a  separate  commission 
largely  similar  to  that  of  the  Trade  Commission.  The  con- 
tention that  the  Act  of  Congress  is  unconstitutional  for  any  of 
the  reasons  specified,  is  without  merit,  as  it  is  manifestly  within 
the  power  of  Congress  to  legislate  generally  in  respect  to  the 
burdens  that  may  or  may  not  be  imposed  upon  foreign  and 
interstate  commerce,  and  it  is  also  within  its  power  to  declare 
what  would  be  fair  and  what  unfair  methods  and  dealings  in 
relation  thereto,  and  how  the  same  should  be  ascertained  and 
determined.  The  conmiission  is  given  full  power  and  authority 
to  investigate,  make  findings  of  fact,  and  render  its  judgment 
and  order  in  relation  thereto,  and  before  the  same  is  carried 
into  effect  the  judgment  of  the  cireuit  court  of  appeals,  the 
second  highest  court  under  the  government,  is  to  be  sought 
by  the  commission,  to  enforce  its  order,  and  any  party  required 
by  such  order  to  cease  and  desist  from  using  such  method  of 
competition,  may  obtain  a  review  of  such  order  in  the  circuit 
court  of  appeals,  by  filing  its  written  petition  praying  therefor. 
The  action  of  the  circuit  court  of  appeals  is  final,  save  when  its 
interposition  is  sought  by  the  commission,  certiorari  lies  from 
its  decision  to  the  Supreme  Court  of  the  United  States.  The 
jurisdiction  of  the  circuit  court  of  appeals  to  enforce,  set  aside, 
or  modify  orders  of  the  commission,  is  exclusive.  In  all  the 
proceedings,  whether  before  the  commission  or  the  court,  the 
amplest  provision  is  made  for  notice  to  and  full  hearing  of  all 
parties  interested,  and  for  this  court,  for  any  of  the  reasons 
urged/  to  anticipate  by  injunction  the  action  of  the  commission, 
and  the  judgment  of  the  court,  charged  under  the  law  with  the 
review  thereof,  would  be  clearly  an  usurpation  of  authority." 

Conclusive  op  Legislative  Declaration  of  Emergency  in 
Enactment  of  Statute. — In  Payne  v,  Graham,  (Me.)  107  Atl. 
709,  reported  and  annotated  in  7  A.  L.  R.  516,  it  was  held  that 
a  constitutional  provision  that  the  facts  on  which  an  emergency 
bill  can  be  made  to  take  effect  immediately  shall  be  set  forth 
in  the  preamble  is  a  limitation  on  legislative  power,  and  the 
court  may  prevent  the  immediate  taking  effect  of  a  statute  in 
which  an  emergency  is  declared,  unless  the  facts  are  so  set 
forth.  The  court  said:  "Of  the  states  that  have  provided  for 
giving  emergency  acts  immediate  effect,  generally  in  connection 
with  the  initiative  and  referendum,  the  constitutions  of  nearly 
aU  provide  in  effect  that  emergency  legislation  shall  include  only 
such  measures  as  are  immediately  necessary  for  the  preservation 
of  the  public  health,  peace,  or  safety.  But  our  constitution 
goes  further  and  requires  that  the  emergency,  'with  the  facts 
constituting  the  emergency,  shall  be  expressed  in  the  preamble 
of  the  act.'  The  only  state  constitutions  containing  similar 
language  are  those  of  California,  art.  4,  J  1 ;  Ohio,  art.  2,  J  Id ; 
North  Dakota,  art.  2,  {67;  Mississippi,  amendment  of  1914 
(see  Laws  1914,  chap.  520) ;  Massachusetts,  amendment  of 
1918.  In  neither  of  these  is  the  language  precisely  like  that 
of  the  Maine  Constitution,  but  all  require  that  the  facts  con- 


stituting, or  reasons  for,  an  emergency  be  expressed  oy  set 
forth  in  the  preamble  or  some  part  of  the  act.  Our  investigation 
does  not  disclose  that  in  either  of  these  states  such  constitutional 
provisions  have  been  judicially  interpreted.  The  case  of  Roanoke 
V.  Elliott,  123  Va.  393,  96  S.  E.  821,  construes  that  clause  of 
the  Virginia  Constitution  reading:  'The  emergency  shall  be  ex- 
pressed in  the  body  of  the  biir  (Const.  J  53).  The  Virginia 
Constitution  does  not  require  the  facts  or  reasons  to  be  expressed, 
and  it  is  held  that  in  the  absence  of  an  explicit  constitutional 
mandate  the  facts  need  not  be  set  forth.  We  think  it  clear  that 
the  above-quoted  language  of  the  Maine  Constitution  creates 
a  limitation  upon  legislative  power,  and  that  without  conforming 
to  it  no  act  can  be  made  an  emergency  act,  and  as  such  be  given 
immediate  effect.  The  preamble  of  chapter  112,  under  con- 
sideration, is  as  follows:  'Whereas,  owing  to  the  necessity  of 
preserving  the  public  health  in  general,  the  enactment  of  more 
stringent  laws  prohibiting  prostitution,  lewdness  and  assigna- 
tion, and  providing  punishments  therefor  is  an  emergency 
measure,  immediately  necessary  for  the  preservation  of  the 
public  peace,  health  or  safety.'  This  preamble  contains  an 
assumption  that  there  is  'a  necessity  of  preserving  the  public 
health  in  general,'  and  a  conclusion  that  'the  enactment  of  more 
stringent  laws  ...  is  an  emergency  measure.'  It  contains  no 
statement  of  facts,  as  required  by  the  constitution,  and  no  facts 
that  are  even  suggestive  of  an  emergency.  In  argument,  indeed, 
facts  are  presented  which  give  the  act  an  emergent  character. 
In  argument  it  is  said  that  a  great  World  War  had  been  raging; 
that,  while  an  aimistice  had  been  declared,  large  bodies  of  troops 
were  still  assembled;  that  for  preventing  the  spread  among 
those  troops  of  sexual  disorders,  destructive  of  military  efficiency, 
existing  laws  were  inadequate;  and  that  the  Federal  authorities 
had  requested  the  co-operation  of  the  state  in  meeting  these 
conditions.  But  these  facts  are  not,  as  the  constitution  requires, 
expressed  in  the  preamble.  The  facts  constituting  the  emer- 
gency are  expressed  in  the  briefs  of  counsel  instead  of  in  the 
preamble  of  the  act.  Chapter  112  is  therefore  not  an  emergency 
act  as  defined  by  the  constitution." 

Right  op  Abutting  Owner  to  Construct  Vault  or  Subway 
Under  Sidewalk. — In  Kress  t?.  Miami,  (Fla.)  82  So.  775,  re- 
ported and  annotated  in  7  A.  L.  R.  640,  it  was  held  that  a 
person  owning  land  abutting  on  a  street  in  which  he  has  tlie 
fee  may  excavate  and  construct  a  vault  or  subway  beneath  the 
surface  of  the  sidewalk,  and  have  access  thereto  by  properly 
constructed  and  safeguarded  trapdoors  or  other  equipment.  The 
court  said  inter  alia:  "The  authorities  are  not  in  harmony,  but 
they  may  be  grouped  into  three  classes:  those  that  hold  that 
the  owner  of  the  fee  to  the  street  is  also  the  owner  of  the  sub- 
surface and  may  make  excavations  therein  if  he  does  not  un- 
reasonably interfere  with  the  public  easement;  those  that  hold 
that  excavations  may  be  made  as  long  as  they  are  not  forbidden 
by  ordinance  or  other  regulation  of  the  city;  those  that  hold 
that  every  excavation  in  the  street  or  sidewalk  made  without 
municipal  consent  is  a  nuisance  per  se.  Those  in  the  first  group 
follow  the  older,  and  we  think  the  better,  rule, ,  as  laid  down 
by  so  eminent  an  authority  as  Lord  Mansfield,  who  said:  *1 
Rolle,  Abr.  392,  Letter  B,  pi.  1,  2,  is  express — "that  the  King 
has  nothing  but  the  passage  for  himself  and  his  people,  but  the 
freehold  and  all  profits  belong  to  the  owner  of  the  soil."  So  do 
all  the  trees  upon  it,  and  mines  under  it  (which  may  be  extremely 
valuable).  The  owner  may  carry  water  in  pipes  under  it.' 
Goodtitle  e?  dem.  Chester  v.  Alker,  1  Burr.  133,  97  Eng.  Re- 
print, 231.  This  doctrine  has  been  modified  by  some  of  the 
later  decisions  of  the  courts   of  this  country,  but  we  cannot 
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follow  those  that  seek  to  extinguish  all  rights  of  the  owner  of 
the  fee  to  the  subsoil,  or  give  to  municipalities  the  power  to  take 
frcHn  such  owner  his  unsurrendered  right  in  the  subsurface.  The 
distinction  between  the  doctrine  of  those  courts  that  hold  every 
excavation  under  the  street  or  sidewalk  made  without  municipal 
authority  is  a  nuisance  per  se,  and  those  that  hold  they  are 
lawful  so  long  as  not  forbidden  by  the  ordinances  of  the  city,  is 
more  in  name  than  in  substance.  A  right  that  may  be  taken 
from  a  person  at  the  will  of  the  city  is  not  a  right,  but  a 
privilege,  and,  when  we  sustain  the  right  of  the  city  to  grant 
or  withhold  from  the  owner  of  the  fee  the  privilege  of  making 
excavations  in  the  subsoil  of  a  street  adjacent  to  his  property, 
his  right  vanishes.  Neither^  can  a  municipality  deprive  the 
owner  of  his  property  or  property  rights,  by  declaring  by 
ordinance  or  otherwis*e  that  to  be  a  nuisance  which,  in  fact,  is 
not  a  nuisance.  .  .  •  Upholding,  as  we  do,  the  right  of  the  owner 
of  the  fee  in  a  street  to  use  the  subsurface  the  same  as  his  other 
property,  so  long  as  he  does  not  interfere  with  the  rights  of 
the  municipality  below  the  surface  for  sewers  and  pipes  for 
water,  gas,  and  other  proper  purposes,  it  follows  that  the 
owner  has  the  right,  subject  to  reasonable  municipal  regulation, 
to  make  openings  in  the  sidewalk  to  give  access  to  the  area 
beneath;  but  he  is  bound  so  to  construct  and  cover  the  opening 
that  it  shall  at  all  times  be  as  safe  for  the  use  of  the  public 
as  if  it  did  not  exist,  and  public  travel  over  the  same  be  not 
unreasonably  interfered  with.  The  city  has  the  right  to  require 
the  appellant  to  procure  a  permit  before  making  an  opening  in 
the  sidewalk,  and  it  has  the  right  to  see  that  the  proper  safe- 
guards are  thrown  about  the  work,  and  that  in  its  progress  the 
right  of  the  public  to  use  the  sidewalk  is  not  unreasonably  in- 
terfered with.  It  may  also  regulate  how  the  excavation  shall 
be  made,  and  the  trapdoors  or  other  appliances  for  closing  the 
opening  constructed;  but  it  may  not  arbitrarily  refuse  to  grant 
a  permit,  nor,  under  the  guise  of  regulation,  place  an  additional 
burden  upon  the  abutting  owner,  or  make  Enich  regulations  as 
would  in  effect  deprive  him  from  exercising  the  rights  recognized 
in  this  decision/' 

Kkowledge  Dbbived  from  Family  Corbesponden-cb  as 
QuALiPYiKG  One  to  Testify  to  Genuineness  of  Handwriting. 
—In  Johnston  v.  Bee,  (W.  Va.)  100  S.  E.  436,  reported  and 
annotated  in  7  A.  L.  R.  252,  it  was  held  that  grandchildren  who 
had  obtained  their  knowledge  of  their  grandmother's  handwriting 
only  by  inspection  and  repeated  readings  of  letters  from  the 
grandmother  to  their  mother,  preserved  by  the  family  for  a  long 
period  of  time  for  sentimental  reasons,  were  qualified  to  testify 
to  their  opinions  as  to  the  genuineness  of  the  grandmother's 
signature.  The  court  said:  "A  decided  weight  of  authority 
aflBrms  the  right  of  an  interested  person  or  party  to  testify  to 
the  handwriting  of  a  signature  purporting  to  be  that  of  a  de- 
ceased person,  if  he  is  otherwise  qualified,  even  though  he  would 
be  an  incompetent  witness  to  testify  to  the  act  of  signing.  In 
Iowa,  Massachusetts,  New  York,  North  Carolina,  Texas,  and 
Wisconsin  the  courts  hold  that  such  testimony  involves  no  more 
than  a  matter  of  opinion,  and  does  not  relate  to  a  personal 
transaction  or  communication  between  the  witness  and  the  de- 
cedent. 40  Cyc.  2327;  Ware  v.  Burch,  148  Ala.  529,  42  So.  562, 
12  Ann.  Cas.  669,  note  671;  25  Am.  &  Eng.  Enc.  Law,  261. 
On  the  other  hand,  the  contrary  has  been  held  in  Alabama, 
Georgia,  Kentucky,  Missouri,  and  Pennsylvania,  as  will  be  seen 
by  reference  to  the  books  already  cited.  The  intermediate  court 
of  appeals  of  Indiana  has  apparently  held  both  ways  as  to  such 
testimony.  Merritt  v.  Straw,  6  Ind.  App.  360,  33  N.  E.  657; 
Shirts  V.  Booker,  21  Ind.  App.  420,  52  N.  E.  629.     The  deci- 


sions adopting  the  minority  rule  take  the  view  that,  inasmuch 
as  proof  of  the  signature  authenticates  or  validates  the  document 
constituting  the  basis  of  the  action,  it  virtually  eovers  the  whole 
case,  and  impliedly  proves  the  entire  transaction  nepresented  by 
the  document.  If,  however,  the  ultimate  effect  of  evidence  ad- 
mitted against  the  estate  of  a  deceased  person  were  the  sole  test 
of  admissibility,  much  evidence  not  related  to  personal  transac- 
tions or  communications  would  be  inadmissible.  Much  authority 
and  the  terms  of  the  statute  deny  that  it  is  the  true  test.  As 
to  facts  not  amounting  to  or  involving  such  transactions  or  com- 
munications, interested  witnesses  are  competent.  This  is  an  un- 
qualified and  unlimited  implication  arising  from  the  very  words 
of  the  statute.  There  is  no  proviso  saying  they  are  competent 
only  in  the  event  that  the  fact  has  only  limited  probative  force 
respecting  the  right  involved  or  none  at  alL  The  statutory  test 
is  whether  the  fact  in  question  is  a  personal  transaction  or  com- 
munication or  involves  one.  Davidson  v.  Browning,  73  W.  Va. 
276,  L.  R.  A.  1915C,  976,  80  S.  E.  363.  The  chief  purpose 
of  the  statute  is  to  prevent  the  living  party  to  a  transaction 
from  testifying  because  the  other,  being  dead,  cannot  be  pro- 
duced to  contradict  him,  in  case  of  false  swearing.  Denial  of 
right  to  the  former  to  testify  puts  them  on  an  equality.  Faulkner 
V.  Thomas,  48  W.  Va.  148,  35  S.  E.  915.  If  so,  its  reason  does 
not  apply  here.  One  party  cannot  very  well  contradict  another's 
mere  opinion.  Whether  flie  witnesses  in  question  were  compe- 
tent depends  upon  the  means  by  which  they  obtained  the  knowl- 
edge of  the  handwriting  of  the  decedent,  constituting  the  basis 
of  their  opinions.  They  are  not  disqualified  by  reason  of  the 
nature  of  the  fact  to  which  their  testimony  relates.  The  wit- 
nesses now  under  consideration,  parties  plaintiff,  derived  their 
knowledge  of  the  handwriting  of  Mrs.  Bee  from  letters  written 
by  her  to  their  mother,  in  their  early  childhood,  preserved  by 
their  mother  until  her  death,  and  by  them  afterwards  for  sen- 
timental reasons,  and  frequently  read  and  perused.  These  letters 
were  not  communications  between  them  and  Mrs.  Bee,  and  they 
make  no  claim  to  any  other  source  of  knowledge  of  her  hand- 
writing. Their  inspection  of  these  letters  also  qualified  them  to 
express  opinions  as  to  the  genuineness  of  the  signature  in  ques- 
tion. There  could  scarcely  be  a  better  index  to  the  genuineness 
of  the  letters  than  their  preservation  as  lieirloopoa,  tender  remem- 
brances, or  sacred  relics  for  more  than  forty  years.  Besides,  it 
is  clearly  revealed  by  their  contents— messages  of  solicitude,  ad- 
vice, and  love  from  mother  to  daughter.  VHiat  is  better  cal- 
culated to  make  an  impression  on  the  minds  of  grandchildren 
than  the  written  messages  of  their  living  grandmother  to  their 
dead  mother!" 


Oregon  Judge  Resigns  OFPiCE.-^Justice  A.  S.  Bennett  of 
the  Oregon  Supreme  Court  has  resigned. 

Resignation  op  County  Attorney  in  Minnesota. — Chris. 
Rosenmeyer,  county  attorney  of  Morrison  county,  has  resigned. 

Death  op  Circuit  Judge  op  Wisconsin. — Judge  Oeoige 
Clementson  of  the  Circuit  Bench  of  Wisconsin  is  dead.  He  was 
bom  in  England. 

Change  in  County  Attornbyskip  in  Texas. — John  F. 
Simpson  has  qualified  as  county  attorney  of  Jack  county,  suc- 
ceeding Judge  R.  S.  Blair,  deceased. 
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FoBMER  Judge  of  Kansas  Dead.— Former  Judg^  Anisell  Clark 
of  Sterling,  Kansas,  is  dead.  He  was  for  twenty  years  a  judge 
of  the  district  court. 

Chabteb  Member  of  Illinois  Bar  Association  Dead. — 
Isaac  N.  Bassett,  aged  95,  of  Aledo,  Illinois,  is  dead.  He  was 
the  last  charter  member  of  the  Illinois  Bar  Association. 

Texas  Deaths  among  the  profession  include  Judge  L.  Autrey 
and  Judge  S.  A.  McMeans  of  Houston.  The  latter  was  ten 
years  a  judge  of  the  Civil  Court  of  Appeals.     . 

California  Deaths  of  recent  date  include  Henry  E.  Mills  of 
San  Diego,  and  George  H.  Mastick,  of  Alameda,  senior  partner 
of  the  San  Francisco  firm  of  Mastick  and  Partridge. 

New  County  Attorney  in  Minneapolis.— ^Floyd  B.  Olson  has 
been  appointed  county  attorney  of  Hennepin  county,  Minne- 
sota.   Mr.  Olson  was  formerly  second  assistant  county  attorney. 

New  Orleans  Criminal  Judge  Passes  Away. — Judge  Frank 
D.  Chretien  of  New  Orleans  died  recently.  Since  1901  he  had 
presided  over  one  of  the  criminal  branches  of  the  district  court. 

North  Carolina  JuyENiLE  Court  Has  New  Judge. — C.  C. 
Moore  has  resigned  as  judge  of  the  county  juvenile  court  of 
Mecklenburg  county  and  Frank  Fennedy  had  been  named  his 
successor. 

MiSBISSIPPI     SUPPREMB    COURT    HAS    NeW    MeMBER.— W.     H. 

Cook  of  Hattiesburg  has  become  a  Justice  of  the  Supreme  Court 
succeeding  Judge  J.  M.  Stevens  who  resigned  to  resume  the 
practice  of  law. 

Former  West  Virginia  Jurist  Dead. — ^E.  Boyd  Faulkner  of 
Martinsburg,  former  judge  of  the  Thirteenth  Judicial  District, 
is  dead.  He  was  appointed  to  the  bench  in  1891  and  served 
four  terms. 

Death  of  Veteran  Richmond  Lawyer. — Judge  Roger 
Qregoiy,  formerly  profeiisor  of  law  in  Richmond  College,  Rich- 
mond, Virginia,  died  recently.  He  was  at  one  time  judge  of  the 
King  William  County  Court. 

Ambassador  Davis  to  Enter  New  York  Law  Firm. — John 
W.  Davis,  ambassador  to  Great  Britain,  is  to  practice  law  in 
New  York  city  as  a  member  of  the  law  firm  of  Stetson,  Jenningp 
and  RusselL 

Kentucky  Deaths  in  the  profession  in  the  last  few  weeks 
indude  William  P.  Talbot  of  Parsons,  a  native  of  Danville,  and 
John  M.  Stuckey  of  Lexington,  a  graduate  of  the  University  of 
Virginia. 

Dss  MoiNEa  Lawyer  of  Prominence  Dead.— Roy  £.  Cubbage, 
attorney  and  former  president  of  the  Des  Moines  school  board, 
is  dead  at  the  age  of  37.  He  was  bom  in  Hand  county,  South 
Dakota,  and  was  graduated  from  Drake  University  Law  School. 

Demise  of  Minnesota  Judge.— District  Judge  John  H.  Steele 
of  Minneai>olis  died  Oct.  2.  He  was  bom  in  Indiana  and  was 
a  Judge  of  Probate  in  Minneapolis  for  a  number  of  terms  before 
becoming  a  district  judge. 

New  Tork  Jumar  Dead. — George  R.  Salisbury,  Justice  of  the 
Supreme  Court  in  the  fourth  judicial  district,  died  recently  at 
his  home  in  Saratoga  Springs.  He  had  been  district  attorney 
and  county  judge  of  Saratoga  county. 


Assistant  United  States  Attorney  in  Washington  City 
Resiqns. — James  B.  Archer,  Asastant  United  States  Attorney 
in  Washington  City,  has  resigned  to  take  the  position  of  senior 
counsel  for  the  Washington  Railway  &  Electric  Co. 

Ohio  Deaths. — !fhe  Ohio  Bar  has  lost  by  death,  Robert  W. 
M'Coy  of  Columbus,  Judge  Charles  C.  Shearer  of  Xenia,  former 
Circuit  Judge,  and  Gen.  Edward  S.  Meyer  of  Cleveland,  one  time 
a  United  States  district  attorney. 

Decease  of  Old  Maryland  Lawyer. — Col.  Thomas  S.  Hudson, 
prominent  for  more  than  a  half-century  in  the  public  life  of 
the  Eastern  Shore  of  Maryland,  died  at  his  home  in  Crisfield 
recently.    He  was  83  years  old.    He  was  a  graduate  of  Princeton. 

Prominent  Colorado  Lavhter  Passes  Away. — ^Former  Judge 
Caldwell  Yeaman,  pioneer  Colorado  lawyer,  died  in  Denver  some 
weeks  ago.  He  was  senior  member  of  the  firm  of  Yeaman,  Gove 
and  HufiEman.    He  was  bom  in  Elisabethtown,  Ky.,  in  1849. 

Death  op  Pioneer  Lawyer  of  Wisconsin. — Gerry  W.  Hazel- 
ton,  91  years  of  age,  of  Milwaukee  died  in  September.  He  was 
a  member  of  the  convention  which  nominated  Abraham  Lincoln 
in  1860  and  was  a  member  of  Congress  for  two  terms  as  well 
as  a  United  States  district  attorney  for  the  wesftem  district 
of  Wisconsin. 

Vacancy  on  Bench  in  Iowa  Pilled. — Governor  Harding  of 
Iowa  has  appointed  Judge  Thomas  Arthur  of  Logan  to  the 
Supreme  Court  to  fill  temporarily  the  vacancy  caused  by  the 
death  of  Judge  Gaynor.  Judge  Arthur  was  at  the  time  of  his 
appointment  a  judge  of  the  district  court  and  that  vacancy  has 
been  filled  by  the  appointment  of  Gteorge  W.  Cullison  of  Harlan. 

Change  in  Texas  Judictary. — Judge  Volney  W.  Taylor  of 
Alice,  for  the  past  six  years  District  Judge  of  the  75th  Judicial 
District,  which  includes  Hidalgo,  Jim  Wells,  Duval  and  other 
counties,  has  resigned  and  removed  to  Brownsville.  He  is  suc- 
ceeded by  Major  Hood  Boone  of  Pharr,  appointed  by  Governor 
Hobby  to  fill  out  the  unexpired  term.  Judge  Boone  is  the 
Democratic  nominee  for  the  place. 

Changes  in  Personnel  of  District  Attorney's  Staff  in 
New  York  State. — ^District  Attorney  Lewis  of  Brooklyn  has 
announced  the  appointment  of  Marshall'  Snyder,  a  graduate  of 
New  York  Law  School,  as  an  assistant  district  attorney.  John 
S.  Knibloe  of  Buffalo,  assistant  district  attorney  for  the  past 
three  years,  has  resigned  to  resume  the  practice  of  law. 

Vacancies  in  New  Jersey  Courts  Filled. — ^linwood  W. 
Erickson  of  Bridgeton,  New  Jersey,  has  been  appointed  a  judge 
of  the  Common  Pleas  Court  of  Cumberland  county  to  succeed 
J.  Hampton  Fithian,  deceased.  Judge  Erickson  was  at  one  time 
court  crier.  The  vacancy  caused  by  the  resignation  of  Judge 
Frank  Smathers  from  the  District  Court  at  Atlantic  City  was 
filled  by  the  appointment  of  Louis  Repetto. 

Boston  Deaths. — ^Hugo  Clark,  a  Boston  attorney,  died  sud- 
denly at  his  summer  home  in  Maine  in  October;  he  was  a 
graduate  of  the  University  of  Maine  and  formerly  practiced 
law  in  Bangor,  Maine.  Ferdinand  A.  Wyman,  for  fifty  years  a 
member  of  the  Boston  bar  and  connected  prominently  with  the 
development  of  the  electrical  industry,  died  at  his  summer  home 
at  Littleton,  New  Hampshire,  in  September.  Francis  A.  Perry, 
a  retired  Boston  lawyer,  died  at  his  home  in  Cambridge  in  the 
same  month. 
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Oregon  Bar  Association.— H.  G.  Piatt  of  Piatt  &  Piatt, 
Portland,  was  elected  president  of  the  Oregon  Bar  Association 
at  the  recent  annual  meeting.  Albert  B.  Ridgway  of  Portland  was 
re-elected  secretary,  and  Hall  B.  Lusk  of  Portland,  treasurer. 
Vice-presidents  chosen  were:  F.  M.  Calkins,  Medford;  J.  W. 
Hamilton,  Roseburg;  Percy  B.  Kelly,  Albany;  James  U.  Camp- 
bell, Oregon  City;  Robert  W.  Phelps,  Pendleton;  John  W. 
Gavin,  The  Dalles;  Gustave  Anderson,  Baker;  Dalton  Biggs, 
Ontario;  John  W.  Knowles,  La  Grande;  David  Parker,  Condon; 
Harry  H.  Belt,  Dallas;  Delmon  V.  Kuykendall,  Klamath  Falls; 
Judge  Batcheller,  Lakeview;  T.  E.  J.  Duffey,  Prineville;  George 
R.  Bagley,  Hillsboro;  James  A.  Eakin,  Astoria.  An  executive 
committee  consisting  of  Fred  W.  Wilson,  E.  0.  Immel,  Robert 
Maguire,  Charles  J.  Schnabel  and  Hugh  Montgomery  was  named. 
The  association  voted  to  hold  a  special  meeting  in  Portland 
in  December  to  act  upon  the  final  report  of  the  codification  of 
the  probate  code. 

Wisconsin  Bar  Association. — At  the  recent  annual  conven- 
tion of  the  Wisconsin  Bar  Association  held  in  Milwaukee,  Sept. 
28  to  30,  an  important  address  was  made  by  ex- Senator  Albert 
J.  Beveridge  of  Indiana.  The  president's  address  was  entitled: 
"The  Poison  in  Society,"  and  was  a  plea  to  curb  radicalism. 
The  nine  suggestions  put  forward  by  the  former  president  of 
the  association,  B.  R.  Goggins,  at  Madison  in  1917,  and  which 
were  referred  to  a  committee  headed  by  Howard  L.  Smith, 
professor  of  law  at  the  university 'of  Michigan,  were  discussed. 
These  concern  technical  rules  of  evidence,  less  than  unanimous 
verdicts,  simplifying  and  cheapening  appeals  and  abolition  of 
the  printed  case,  shortening  of  opinions  and  abridging  the  re- 
porting and  publishing  of  cases,  principles  and  appellate  deci- 
sion, extension  of  appellate  jurisdiction  such  as  in  the  hearing 
of  the  testimony  on  appeals  in  certain  cases,  association  activities 
between  sessions,  increase  in  membership  of  the  bar  association, 
compulsion  of  lawyers  to  join  and  the  Minnesota  plan,  the 
harmonizing  of  inconsistent  statutes  in  the  subjects  of  eminent 
domain  and  municipal  bond  issues  of  village  and  city  govern- 
ment. At  the  annual  banquet  one  of  the  speakers  was  Mitchell 
Follansbee  of  Chicago. 


$n0U«lf  ^otes* 

Publication  of  Treaties  Registered  with  League  op 
Nations. — Arrangements  have  already  been  made  to  publish  the 
first  volume  of  treaties  in  accordance  with  the  provisions  of  the 
Covenant  of  the  League  of  Nations,  of  which  particulars  have 
been  given  in  the  Law  Times  (vol.  150,  p.  152).  Ten  agreements 
are  to  be  included  in  the  volume.  They  concern  Norway, 
Sweden,  Denmark,  Great  Britain,  Japan,  the  Netherlands,  Bel- 
gium, Switzerland,  France,  Greece,  Italy  and  Bulgaria,  together 
with  a  general  treaty  on  the  preservation  or  re-establishment  of 
the  rights  of  industrial  property  affected  by  the  world  war. 
The  German  Government  have  notified  that  they  are  fully  pre- 
pared to  inform  the  Secretary-General  of  the  League  of  Nations 
of  all  international  agreements  entered  into  by  the  Government 
since  the  Peace  Treaty  came  into  force.  As  this  is  a  voluntary 
arrangement  on  their  part,  the  provision  laid  down  in  article  18 
of  the  covenant,  to  the  effect  that  the  legal  validity  of  all  intema- 

*  With  credit  to  English  legal  periodicals. 


tional  agreements  shall  date  from  the  day  of  their  registration 
by  the  League  of  Nations,,  cannot,  in  the  nature  of  things,  apply 
to  Germany. 

Punch  and  the  Legal  Profession. — Sir  Owen  Seaman's 
amusing  lines'  in  last  week^s  Punch,  bearing  the  title  "An 
Apology  to  the  Bench,  Humbly  Addressed  to  T.  E.  S.,"  in  which 
the  poet  deprecates  the  wrath  of  the  Lord  Justice  whose  initials 
are  set  out,  for  having  beaten  him  recently  at  golf,  illustrate  not 
merely  that  the  golf  course  makes  the  whole  world  kin,  but  like- 
wise the  intimate  association  between  the  personnel  of  our 
famous  contemporary  aiid  the  profession  of  the  law.  Like  his 
two  immediate  predecessors  in  the  editorial  chair  of  Punch — Sir 
Frank  Burnand  and  Tom  Taylor — Sir  Owen  Seaman  is  a  member 
of  the  Bar,  although,  like  the  two  former  editors,  he  has  more 
assiduously  cultivated  the  muse  and  the  delights  of  literature 
rather  than  the  weightier  matters  of  the  law.  But  not  only  the 
editors  we  have  named  have  been  members  of  the  Bar,  several 
also  of  the  most  noted  contributors  to  Pu^Kh  have  kept  them 
company  in  this  respect.  The  A'Beeketts  papers  from  Pump 
Handle-court  by  Briefless  and  Briefless  Junior  were  long  and 
pleasing  features  of  Punch;  R.  C.  Lehmann,  whose  contributions 
are  also  well  known,  can  likewise  be  claimed  for  the  .Bar,  for 
is  his  name  not  associated  with  a  Digest  of  Overruled  Cases  f — 
a  useful  work,  but  not  quite  on  the  lines  of  his  other  writings; 
while,  still  further  back,  we  do  not  forget  that  Thackeray  com- 
bined association  with  the  Bar  and  with  Punch. 

The  Vendetta. — Professor  Busquet,  of  Lyone  University,  has 
written  a  comprehensive  work  on  Le  Droit  de  la  Vendetta  et 
les  paci  corses  (Paris:  Pedone).  Corsica  is  still  the  principal 
home  of  the  vendetta,  which  is  the  family  feud  requiring  the 
nearest  kinsman  of  a  murdered  man  to  take  up  the  quarrel  and 
avenge  his  death.  The  custom  still  partially  survives  in  Sardinia, 
Sicily,  and  some  other  places,  but  Professor  Busquet's  his- 
torical research  shows  that  it  has  been  active  for  centuries  right 
down  to  our  own  time,  though  the  war  seemed  to  some  extent 
to  mitigate  its  operation.  The  learned  author  appreciates  that 
underlying  the  custom  is  a  sound  foundation  of  loyal  attachment 
to  the  family.  Its  undesirable  features  have  developed  through 
a  number  of  causes,  of  which  the  principal  is  perhaps  the 
weakness  of  the  Central  Government.  It  is  suggested  that  an 
arrangement  such  as  that  which  has  been  made  for  Alsace- 
Lorraine  under  an  Administrator-General  at  Strasburg  would 
be  suitable  for  the  island,  supported  by  a  more  efficient  police. 
It  is  a  curious  anomaly  that  the  vendetta  is  frequently  caused  by 
the  decisions  of  the  courts,  which  are  influenced  by  local  prejudices. 
It  is  proposed  that  this  cause  should  be  removed  by  requiring 
the  decisions  to  be  reviewed  by  a  central  authority,  and  giving  a 
right  of  appeal  to  a  higher  tribunal.  Professor  Busquet  has 
dealt  with  the  legal  and  historical  aspects  of  the  subject  with  a 
lucidity  and  thoroughness  which  will  give  to  his  work  with  its 
valuable  appendices  of  documents  and  authorities  the  position 
of  being  a  standard  book  on  the  vendetta. 

Judicial  Dictionaries. — In  one  of  his  books  Lord  Boling- 
broke  mentions  the  case  of  a  pious  Oxford  student  who  was 
overheard  at  his  devotions  thanking  God  for  the  makers  of 
dictionaries.  Lawyers  no  less  than  laymen  may  well  acknowl- 
edge with  gratitude  the  labors  of  those  who,  scorning  delights 
and  living  laborious  days,  have  sought  to  elucidate  the  difficulties 
to  be  encountered  at  times  even  in  the  simplest  words  and 
phrases.  Of  late  years,  in  addition  to  the  publication  of  law 
dictionaries  in  the  ordinary  sense,  that  is,  which  endeavor  to 
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present  in  abbreviated  form  a  view  of  the  whole  law,  we  have 
seen  the  rise  of  a  new  type — dictionaries  which  collect  the 
meanings  placed  upon  words  and  phrases  by  the  judges.  We 
have  all  at  times  been  indebted  to  the  exhaustive  Judicial  Dic- 
tionary of  the  late  Mr.  Stroud,  who,  if  we  are  not  mistaken, 
was  the  pioneer  in  this  particular  form  of  dictionary.  His 
example  has  set  others  to  work  on  similar  lines  in  some  of  the 
colonies.  A  few  years  ago  a  judicial  dictionary  was  published 
having  special  reference  to  the  needs  of  the  South  African 
practitioner.  That  was  followed  more  recently  by  another 
covering  the  same  ground  for  Canada.  And  now  Mr.  C.  E.  A. 
Bedwell,  the  librarian  of  the  Middle  Temple  and  honorary  secre- 
tary of  the  Society  of  Comparative  Legislation,  has  prepared 
a  similar  work  for  Australia.  This  addition  to  the  list  of 
judicial  dictionaries,  which  will  be  published  very  shortly, 
whilst  primarily  intended  for  the  Australian  lawyer,  will  have 
its  uses,  too,  for  English  practitioners,  especially  in  connection 
with  the  elucidation  of  woyds  and  phrases  in  the  nimierous 
enactments  dealing  with  labor  and  kindred  subjects. 

Judges  and  Barristers  as  Translators. — In  the  obituary 
notice  of  the  late  Sir  Samuel  Griffith,  formerly  Chief  Justice 
of  Australia,  it  was  stated  that  among  his  extra- judicial  activities 
were  included  scholarly  translations  of  the  Divina  Commedia 
and  the  Vita  Nuova  of  Dante.  This  is  further  testimony  not 
only  to  the  wide  recognition  in  recent  years  of  the  work  of  the 
great  Florentine,  but  likewise  the  hold  the  poet  appears  to 
possess  over  lawyers,  not  a  few  of  whom  have  occupied  their 
leisure  hours  in  rendering  into  English  the  laconic  verse  of  the 
Inferno,  the  Purgatorio,  and  the  Paradiso.  The  second  Sir 
Frederick  Pollock,  long  one  of  the  Masters  of  the  Queen's  Bench 
and  Queen's  Remembrancer,  was  early  attracted  to  the  study 
of  Dante,  and  in  1854  he  brought  out  in  closely  literal  blank 
verse  an  excellent  rendering  of  the  Divine  Comedy,  with  numer- 
ous plates  mostly  after  Flaxman.  More  recently  another  Master 
of  the  Supreme  Court,  the  late  Maater  Wilberforce,  entered  the 
same  field  and  produced  a  rendering  of  Dante.  While  not 
many  busy  judges  and  barristers  in  full  practice  have  the  leisure 
to  produce  original  work  in  literature,  it  is  gratifying  to  ob- 
serve how  so  many  of  them  find  an  outlet  for  their  literary  tastes 
in  translation.  Everyone  recalls  how  Lord  Bowen  found  occu- 
pation and  solace  during  several  Long  Vacations  and  other  in- 
tervals of  leisure  in  translating  Virgil's  Eclogues  and  the  first 
six  books  of  the  ^neid;  his  rendering,  published  in  1887,  find- 
ing, as  may  well  be  imagined,  many  warm  admirers,  for  every- 
thing that  came  from  Bo  wen's  pen  was  clothed  in  exquisite 
language.  Another  judicial  translator  is  still  with  us — Sir  Ed- 
ward Ridley — who  some  years  ago  brought  out  a  rendering  of 
Lucan's  Pharsalia,  a  new  edition  of  which  appeared  quite 
recently. 

Death  op  Distinguished  Belgian  Juriot. — By  the  death  of 
Mr.  Justice  Ernest  Nys,  which  occurred  early  in  September, 
one  of  the  most  distinguished  personages  of  contemporary  Bel- 
gium disappears.  Bom  at  Courtrai  in  1851,  Ernest  Nys  gradu- 
ated at  the  University  of  Ghent,  and  commenced  his  judicial 
career  at  Antwerp.  Since  the  end  of  the  war  he  had  been 
president  of  the  Court  of  Appeal  in  Brussels.  Professor  of 
international  law  in  the  Metropolitan  University  of  Belgium, 
a  member  of  the  Royal  Academy  of  Belgium,  a  member  of  the 
permanent  Court  of  Arbitration  at  The  Hague,  his  pre-eminence 
was  in  the  domain  of  international  law.  His  magnum  opus  in 
three  volumes,  entitled  *Le  Droit  international,  les  principes, 
les  theories  et  les  faits,"  made  him  a  universal  authority.  The 
work  is  a  vast  assemblage  of  the  notions  of  the  law,  and  the 


evolution  of  the  theories  through  the  centuries.  He  had  also 
written  upon  the  rights  and  duties  of  neutrality,  and  the  great 
iutenjational  waterways.  During  the  creation  and  development 
of  the  Congo  State  the  late  King  Leopold  frequently  consulted 
Mr.  Justice  Nys,  and  again  he  was  consulted  during  the  diffi- 
culties with  Great  Britain  arising  from  the  Casement  soi-disant 
revelations  concerning  the  rubber  industry.  Years  ago  he  was 
frequently  to  be  seen  in  the  reading  room  of  the  British  Museum 
with  Elisee  Reclus  and  Prince  Krapotkin.  His  patience  in 
I  research  was  measureless,  and  it  is  to  him  that  we  are  indebted 
for  establishing  the  fact  that  Cruce,  the  French  monk,  1590- 
1648,  was  the  author  of  the  New  Cyneas,  a  work  published  in 
1623-24,  of  which  three  copies  only  are  known;  and  in  which 
the  monk  sketched  a  League  of  Nations  almost  identical  with 
President  Wilson's  scheme.  Among  the  late  judge's  many 
academical  distinctions  are  included  the  degree  of  LL.D.  hono- 
ris causa  tantum  conferred  by  the  Universities  of  Glasgow  and 
Edinburgh. 

The  HLabeas  Corpus  Acts  op  England  and  Ireland. — The 
Lord  Chief  Justice  of  Ireland  on  September  15,  sitting  as 
Vacation  Judge,  in  admitting  to  bail  a  prisoner  charged  with 
rioting  in  Belfast,  said  the  accused  was  charged  with  a  misde- 
meanor, and  the  only  question  was  sufficiency  of  bail.  "There 
is,*'  said  the  learned  Lord  Chief  Justice,  "one  little  Act  which 
has^  not  yet  been  suspended  in  Ireland,  and  that  is  the  Habeas 
Corpus  Act."  The  Irish  Habeas  Corpus  Act  1781  (21  &  22 
Geo.  3,  c.  11)  differs  from  the  celebrated  English  statute  of 
1679,  known  as  the  Habeas  Corpus  Act.  It  is  a  statute  entitled 
an  "Act  for  the  better  securing  the  liberty  ^of  the  subject,"  but 
its  provisions  do  not,  as  in  the  case  of  the  English  Act,  extend 
to  the  prevention  of  imprisonment  beyond  the  seas.  In  this  Act, 
however,  is  contained  a  power  for  the  Chief  Governor  and  Privy 
Council  of  Ireland  to  suspend  the  Act  by  proclamation  under  the 
Great  Seal  during  such  time  as  there  should  be  an  actual  in- 
vasion or  rebellion  in  Ireland  or  Great  Britain.  The  palliation 
of  the  delay  in  not  placing  a  Habeas  Corpus  Act  on  the  Irish 
statute-book  for  upwards  of  a  century  after  a  Habeas  Corpus 
Act  had  been  placed  on  the  English  statute-book — ^that  its  provi- 
sions were  part  of  the  common  law  of  the  realm — is  an  instance 
of  that  method  of  "retrogressive  progress,"  of  which  there  are 
many  illustrations  in  the  history  of  the  British  Constitution 
and  the  versions  of  that  Constitution,  whereby  the  authority  of 
Parliament  has  been  extended,  not  under  the  form  of  a  request 
for  new  powers,  but  under  the  nominal  demand  that  an  exist- 
ing power  sliould  henceforth  be  treated  as  part  of  the  known 
law  of  the  land.  The  method  of  retrogressive  progress,  in  the 
opinion  of  Professor  Dicey,  "while  greatly  favoring  the  growth, 
has  also  disguised  from  many  historians  and  constitutionalists 
the  true  nature  of  the  power  obtained  by  the  Parliament  of 
England."  The  English  Habeas  Corpus  Act  itself  may,  how- 
ever, be  regarded  as  an  instance  of  genuine  "retrogressive 
progress."  Mr.  Hallam  observes  that  it  is  a  common  mistake 
to  suppose  "that  this  statute  enlarged  to  a  great  degree  our 
liberties  and  forms  a  sort  of  epoch  in  their  history.  But  though 
a  very  beneficent  enactment  and  eminently  remedial  in  many 
cases  of.  arbitrary  imprisonment,  it  introduced  no  new  principle 
nor  conferred  any  right  upon  the  subject.  It  was  not  to  bestow 
an  immunity  from  arbitrary  imprisonment,  which  is  abundantly 
provided  in  Magna  Charta  (if,  indeed,  it  were  not  more  ancient), 
that  the  statute  of  Charles  II  was  enacted,  but  to  cut  off  the 
abuses  by  which  the  Government's  lust  of  power  and  the  servile 
subtlety  of  Crown  Lawyers  had  impaired  so  fundamental  a 
privilege." 
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Law  and  In"ju8Ticb. — Sir  Hamar  Greenwood,  speaking  in  the 
House  of  Commons  recently,  as  Chief  Secretary,  in  defense  of 
the  policy  of  the  Government  in  Ireland,  met  an  interruption 
in  debate,  suggesting  that  Sinn  Fein  courts  were  "illegal  but 
just,"  by  the  rejoinder  that  he  could  "not  understand  how  any- 
thing could  be  just  if  illegal."  This  paradox  is  sufficiently  in- 
telligible and  probably  true,  as  will  be  evident  by  the  con- 
sideration that  many  legal  things  are  admittedly  unjust.  "Social 
necessities,"  writes  Sir  Henry  Maine,  "are  always  in  progressive 
societies  more  or  less  in  advance  of  law.  We  may  come  in- 
definitely near  to  the  closing  of  the  gap  between  them,  but  it  has 
a  perpetual  tendency  to  reopen.  Law  is  stable;  the  societies 
we  are  speaking  of  are  progressive.  The  greater  or  less  happi- 
ness of  a  people  depends  on  the  degree  of  promptitude  with 
which  the  gulf  is  narrowed."  Lords  Mansfield  and  Camden, 
who  differed  on  most  questions,  agreed  in  discountenancing  legal 
measures  against  Roman  Catholics,  and,  by  their  conduct  in 
seeking  to  protect  the  observance  of  Roman  Catholic  rites  from 
the  severities  of  the  Penal  Code,  showed  that  in  their  opinion 
legality  is  not  incompatible  with  injustice.  One  Roman  Catholic 
priest  appears  to  have  escaped  conviction  mainly  through  the 
extraordinary  ingenuity  with  which  Lord  Mansfield  from  the 
Bench  sa^;ested  doubts  and  difficulties  in  the  evidence  of  a  very 
clear  case,  and  thus  gave  the  jury  a  pretext  for  acquitting  the 
prisoner.  The  statement  from  the  Bench  of  the  Right  Hon. 
John  Edward  Walsh,  Master  of  the  Rolls  in  Ireland,  in  the 
delivering  of  a  judgment  between  landlord  and  tenant  in  which 
he  stated  in  relation  to  the  acquisition  by  the  landlord  of  the 
tenant's  improvements  that  he  was  compelled  to  administer  the 
law  which  was  not  just,  but  unjust,  constituted  a  powerful 
factor  in  the  passing  of  Mr.  Gladstone's  first  Irish  Land  Act 
of  1870,  which  was  thus  supported  by  Mr.  (Baron)  Dowse, 
then  Solicitor-G^eral  for  Ireland,  speaking  in  the  House  of 
Commons  on  March  8,  1870,  on  the  motion  for  the  second 
reading  of  the  Bill:  "In  the  case  of  O'Fay  v,  Burke,  the  land- 
lord sought  to  confiscate  all  the  improvements  of  the  tenant, 
which  no  landlord  would  be  able  to  do  if  this  bill  passed,  but 
which  all  landlords,  if  not  restrained  by  feelings  of  conscience 
and  justice,  could  do  if  not  restrained  by  law.  But  what  said 
the  Master  of  the  Rolls:  'Nothing  can  be  more  repugnant  to 
the  principles  of  natural  justice  than  that  a  landlord  should 
^  look  at  a  great  expenditure  carried  on  by  a  tenant  from  year 
to  year  without  warning  the  tenant  of  his  intention  to  turn 
him  out  of  possession.  I  have  no  jurisdiction  to  administer 
equity  in  the  natural  sense  of  that  term  or  I  should  have  no 
difficulty  in  making  a  decree  against  the  defendant.  I  am  forced 
to  administer  an  artificial  system  established  by  the  decision  of 
eminent  judges  such  as  Lord  Eldon  and  Sir  William  Grant, 
and,  being  so  bound,  I  regret  that  I  must  administer  injustice 
in  this  case  and  dismiss  the  petition.'  Should  such  a  state  of 
things  continue,  or  sliould  this  great  and  beneficent  measure  be- 
come the  law  of  the  landT" 

Sales  bt  Executors  and  Tbusktees. — ^In  dealings  with  free- 
hold and  leasehold  property  the  conveyancer  is  frequently  faced 
with  the  question:  When  do  the  executor's  estate  and  powers 
come  to  an  end  and  those  of  the  trustee  commence  f^  The 
dividing  line  is  by  no  means  always  easy  to  ascertain;  but  there 
is  a  dividing  line,  as  the  two  estates  cannot  co-exist  As  a 
rule,  a  testator  appoints  the  same  persons  to  be  both  executors 
and  trustees  of  his  will,  and  generally  the  will  contains  a  devise 
and  bequest  to  the  trustees  on  trust  for  sale.  In  such  cases, 
notwithstanding  anything  contained  in  the  will,  the  testator's 
property  on  his  death  first  devolves  on  his  executors  as  his 


^personal  representatives,  whether  the  property  be  freehold  or 
leasehold.  To  enable  them  to  administer  the  estate,  the  ex- 
ecutors can  sell  and  dispose  of  it  regardless  of  the  trusts  of  the 
will,  so  long  as  it  remains  vested  in  them  in  that  capacity;  but 
once  the  estate  has  become  vested  in  them  in  their  capacity  of 
trustees,  their  executorial  estate  and  powers  cease,  and  they 
can  exercise  only  the  powers  given  to  them  by  the  wilL  It 
is  not,  of  course,  until  the  executors  have  assented  to  the  devise 
or  bequest  that  the  trustees  can  deal  with  the  property  under 
the  trust  for  sale;  but  such  assent  can  be  effected  in  different 
ways — e.g.,  by  express  assent,  or  by  conduct  One  would  hardly 
expect  to  find  an  express  consent  by  executors  to  a  devise  or 
bequest  in  their  own  favor.  Consequently  their  assent  has  gen- 
erally to  be  implied  from  their  conduct  As  to  this,  it  may  be 
said  that  if  executors,  in  their  manner  of  administering  the 
property,  do  any  act  which  shows  that  they  have  assented  to 
the  devise  or  bequest,  such  act  may  be  taken  as  evid^ice  of  their 
assent;  but  if  their  acts  are  referable  to  their  character  of 
executor,  they  are  not  evidence  of  iassent  This  point  was  well 
brought  out  in  the  recent  case  of  Re  Milner  and  Organ's  Con- 
tract (1920,  89  L.  J.  315,  Ch.).  There  the  vendors  in  their 
capacity  of  trustees  of  the  testator's  will,  agreed  to  sell  a  free- 
hold farm;  but  as  a  matter  of  fact  their  trust  for  sale  was 
not  exercisable  until  a  future  date,  and,  owing  to  the  snbUe 
wording  of  the  will,  the  vendors  had  misconceived  its  effect 
On  the  position  being  poiuted  out  by  the  purchaser,  the  vendors 
offered  to  convey  as  legal  personal  representatives,  but  to  this 
the  purchaser  would  not  agree.  As  Mr.  Justice  Eve  said  in  his 
judgment,  the  purchaser  was  naturally  unwiUing,  with  his  sub- 
sisting contract,  to  take  a  conveyance  on  that  footing,  inasmuch 
as  the  fact  that  the  vendors  had  contracted  to  sell  as  trustees 
was  almost  conclusive  evidence  that  ajs  executors  they  had  a^ 
sented  to  the  vesting  of  the  land  in  themselves  as  trustees,  and 
were  therefore  no  longer  in  a  position  to  sell  as  legal  personal 
representatives,  and  consequently  that  th^  purchaser  would  not 
have  been  safe  in  taking  from  the  vendors  a  conveyance  in  that 
form.  In  the  circumstances  the  court  allowed  the  vendors  to 
rescind  the  contract.  The  above-mentioned  case  shows  that  when- 
ever there  appears  to  be  any  doubt  on  the  matter,  the  purchaser 
would  be  wise  to  make  some  inquiry  as  to  the  state  of  the  ad- 
ministration of  the  estate,  so  as  to  ascertain  the  true  position 
of  affairs.  If  this  were  more  often  done,  one  would  not  see 
so  many  instances  where  the  practitioner  has  looked  on  the 
matter  as  merely  one  of  choice  (and  frequently  made  the  wrong 
one),  or  where  the  vendor  has  been  clumsily  made  to  convey 
or  assign,  or,  rather,  purport  so  to  do,  in  both  capacities  at  once. 


"Make  Youb  Own  I"— Mull  v.  Boyle,  102  Kan.  579. 

Even  if  the  Bbewebs  Don't  Like  It. — ^Brewer  v.  Mock,  14 
Colo.  App.  454. 

Teoublb  in  the  Asylum. — ^Nutt  v.  Knut,  200  U.  S.  12. 

A  Protest  from  the  Neighbors. — ^Hollar  v.  Comett,  138 
S.  W.  298. 

In  a  Minor  League. — ^In  Pitcher  v,  Patrick,  Minor  (Ala.)  321, 
Patrick  made  a  hit  in  the  Supreme  Court 
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Sarcasm  T — ^" Jurors  are  not  mere  figureheads." — ^Per  Prender- 
gast,  J.,  in  Melton  t?.  State,  158  S.  W.  557. 

And  He  Could  Not. — The  report  of  the  case  of  Dey  v.  Mayo, 
[1919]  2  K.  B.  622,  shows  that  "Cannot"  appeared  for  the 
plaintiff.    The  defendant  won. 

Such  a  Polite  CoubtI — "We  hope  appellant  will  not  take 
any  offense  if  we  call  the  reasons  advanced  to  sustain  its  theory 
mere  sophistry." — ^Per  Broaddus,  P.  J.,  in  State  v.  Federal 
Union  Supply  Co.,  (Mo.)  137  S.  W.  615. 

Cohabitation*  by  Request. — ^"When  household  goods  are  taken 
for  storage  from  a  house  where  a  man  and  his  wife  are  living 
together,  at  the  request  of  the  husband,  and  are  subsequently 
delivered  to  him,"  etc.    See  Oakes  v,  Sloane,  135  App.  Div.  354. 

An  Oversight. — ^In  State  v.  Brunette,  28  N.  Dak.  539,  wherein 
it  was  sought  to  have  the  defendant  adjudged  to  be  the  father 
of  a  bastard  child,  no  attempt  seems  to  have  been  made,  strangely 
enough,  to  prove  the  paternity  by  resorting  to  a  comparison  of 
color. 

Casing  for  the  Young  in  Louisiana.— ^Act  No.  99  of  the 
Session  Laws  of  Louisiana  for  1912  is  entitled  "An  Act  to 
prohibit  gambling  .  .  .  within  five  (5)  miles  of  the  Waterproof 
High  School,"  etc.  We  suppose  the  legislature  was  trying  to 
make  the  High  School  foolproof,  too. 

A  Married  Judge. — "I  think  we  may  safely  take  judicial 
notice  that  camphor  treatment  of  woolen  goods  for  the  purpose 
of  keeping  out  moths  is  not  only  a  familiar,  but  the  usual, 
method  adopted  by  housewives  to  combat  this  destructive 
insect."— Per  Mullan,  J.,  in  Hamilton  v.  Ward,  181  N.  Y.  S.  31. 

Patience  Rewarded^— In  Job  v.  Harlan,  13  Ohio  St.  485, 
Job  was  beaten  in  justice's  court,  appealed  to  the  common  pleas 
and  was  beaten  there,  filled  a  petition  in  error  in  the  district 
court  and  was  beaten  there,  and  then  filed  a  petition  in  error 
to  the  Supreme  Court  where  at  last,  after  seven  years,  he 
won  out. 

A  House  Divided  Against  Itself. — ^In  Sons  et  al.  v.  Sons 
et  al.,  (Minn.)  177  N.  W.  498,  wherein  the  plaintiffs  were 
brother  and  sister,  and  the  defendants  were  brothers  of  the 
plaintiffs,  the  trouble  arose  over  the  ownership  of  a  farm  on 
which  all  the  Sons  lived  with  Sons,  the  father  of  the  Sons,  in- 
eluding  that  one  of  the  Sons  whose  front  name  was  Mary. 

Another  Blow  at  Freedom  of  Speech! — "It  is  the  right 
of  counsel  to  assign  error  upon  the  conduct  and  statements  of 
the  trial  judge,  and  to  properly  discuss  such  assignments  of  error. 
But  this  court  will  not  tolerate  the  use  of  such  assignments  of 
error  as  a  vehicle  for  abuse  of  the  trial  judge  Qr  to  vent  the 
spite  of  an  unsuccessful  attorney." — ^Per  Fellows,  J.,  in  Estate 
of  Broffee,  (Mich.)  172  N.  W.  541. 

MiSBiNG  IN  AcnON. — "As  far  as  the  court  is  concerned,  I 
have  been  in  a  condition  of  mind  that  would  have  enabled  me 
to  decide  this  case  long  since,  but  counsel  for  defendants  took 
leave  to  file  a  brief  four  or  five  weeks  ago,  and  up  to  this  time 
I  have  never  seen  that  brief.  It  may  be  a  very  good  brief, 
but,  not  having  seen  it,  I,  of  course,  have  been  unable  to  read 
it." — Per  Faris,  J.,  in  Laugenberg  Hat  Co.  v.  United  Cloth  Hat 
and  Cap  Makers,  266  Fed.  127. 


Not  Now! — ^"Chiefly  because  he  got  no  replies  to  bills  be 
chose  to  send  her,  the  plaintiff  has  gotten  a  recovery  against 
the  defendant  as  upon  an  account  stated,  an  amount  for  gro- 
ceries, largely  of  the  common  household  variety,  with  so  much 
flavor  of  alcohol,  hops  and  malt  as  to  strengthen  the  presump- 
tion that  the  husband,  rather  than  the  housewife,  would  be 
looked  to  for  payment." — ^Per  MacLean,  J.,  in  Blendermann  «. 
Mann-Wray,  111  N.  Y.  S.  827.  That  might  have  been  true  when 
penned,  but  not  in  these  days  of  home  brewl 

Ambiguous. — ^The  following  "ad."  which  appeared  in  a  local 
paper  seems  to  be  somewhat  lacking  in  clearness: 

FOR  SALE. — ^For  reason  of  ill  health,  one  large  contractors' 
horse,  also  2  young  cows,  giving  milk  and  coming  in. 

What  we  would  especially  like  to  know  is  whether  the  "ill 
health"  i^  supposed  to  refer  to  the  horse,  the  cows,  or  the 
large  contractors. 

He  Must  Be  a  LAWYiBB.--In  a  recent  letter  to  the  New  York 
Tribune,  Cornelius  Martin  says: 

The  plank  in  the  New  York  State  Democratic  platform  pro- 
posing an  amendment  to  the  Federal  Constitution  requiring  that 
all  future  amendments  shall  be  ratified  by  a  majority  of  the 
voters,  and  not  by  the  legislatures  of  three-fourths  of  the  states, 
although  good  in  itself,  should  be  opposed  by  every  one  that  is 
opposed  to  the  Eighteenth  Amendment,  unless  a  provision  is  in- 
serted in  the  proposed  amendment  allowing  any  amendment  re- 
pealing the  Eighteenth  Amendment  to  be  ratified  by  any  method 
that  was  applicable  before  or  at  the  time  of  the  passage  of  the 
Eighteenth  Amendment. 

After  reading  this  over  at  least  as  many  times  as  the  word 
"amendment"  occurs  therein,  we  have  come  to  the  conclusion 
that  it  is  so.  But  who  was  it  that  said  the  purpose  of  language 
is  to  conceal  thought  f 


(2Ij(ti:tie3Bf)irinii^^t^ 


THE  PARDONING  POWER  OF  THE  KING  OV  ENGLAND 

To  the  Editor  of  Law  Notes. 

Sir  :  I  have  been  for  a  long  time  a  reader  of  Law  Notes  and 
greatly  appreciate  its  broad-minded,  level-headed  editorials,  but 
in  this  issue  for  September,  1920,  there  is  an  editorial  on  "The 
Pardoning  Power"  which  may  lead  to  a  misapprehension  in  the 
minds  of  some  of  your  readers  not  as  well  up  on  British  insti- 
tutions as  you  are. 

Being  a  Canadian  I  am  naturally  a  subject  to  the  King  of 
England,  and  there  may  be  many  of  your  readers  who  would 
think  that  the  pardoning  power  which  originally  centered  in  the 
King,  had  remained  in  him  in  as  complete  a  way  as  I  would 
gather  from  your  editorial  it  now  exists  with  the  Executive  of 
many  of  your  States.  But  I  would  like  to  call  your  attention 
to  the  fact  that  at  least  since  1688  the  pardoning  power  has 
been  exercised  through  the  King's  advisers,  and  is  exercised 
practically  under  the  ideas  which  you  suggest  should  be  put  in 
force  in  the  United  States.  In  Canada,  for  example,  the  pardon- 
ing power,  though  nominally  exercised  by  the  King's  repre- 
sentative the  Governor  (General,  is  actually  exercised  by  the 
Minister  of  Justice,  who  is  himself  a  member  of  the  Cabinet, 
who  is  invariably  a  lawyer  of  high  standing,  and  who  never 
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recommends  a  pardon  until  after  investigation  by  skilled  in- 
vesiigatorSy  and  always  after  consultation  with  the  Judge  who 
presided  at  the  trial. 

The  same  thing  is  true  in  every  self-governing  part  of  the 
British  Commonwealth.  In  England  ^t  is  done  through  the 
Home  Secretary,  also  a  member  of  the  Cabinet  and  also  after 
consultation  with  the  Judge  who  imposed  the  sentence,  though 
the  pardon  is  granted  in  the  name  of  the  Sovereign.  This  is 
simply  another  example  of  the  way  in  which  Democratic  In- 
stitutions have  assumed  complete  control  of  what  is  nominally 
a  Monarchy. 

There  may  be  some  cases  where  the  Sovereign  has  acted  on 
his  or  her  own  will  or  wish,  but  practically  in  every  case  where 
this'  might  be  apparently  done  the  Cabinet  of  the  day  has 
assumed  the  responsibility,  and  the  principle  is  now  as  I  have 
stated  it. 

Edmonton,  Alberta.  John  R.  Lavell. 

STABVIKG  THE  JUBY  IK  NSW  JERSEY 

To  the  Editor  of  Law  Notes, 

Sib:  On  page  137  of  Obiter  Dicta,  Law  Notes  for  October, 
1920,  under  the  head  '^Information  Wanted,"  you  called  atten- 
tion to  the  fact  that  in  a  story  of  mine,  "A  Turn  of  the  Wrist," 
in  Saturday  Evening  Post  for  September  4,  I  stated  that  a  jury 
was  in  custody  of  a  constable  sworn  to  deprive  them  of  meat 
and  drink  until  they  had  agreed  upon  a  verdict.  You  ask  in 
what  particular  jurisdiction  in  Aix^^ca  is  the  ancient  practice 
of  starving  a  jury  into  agreement  still  followed  f  Your  query, 
though  inpgl^fll^^  of  a  query,  bears  all  the  earmarks  of  an 
assertion  by^'you  that  to-day  in  no  jurisdiction  is  such  an  oath 
administered.  While  the  paragraph  in  the  story  was  purely  and 
simply  by  way  of  introduction  and  had  nothing  to  do  with  the 
merits  of  the  story,  the  statement  nevertheless  is  correct.  In  all 
the  courts  in  the  county  of  Essex,  New  Jersey,  where  juries  sit, 
and  (I  take  it)  in  all  the  jury  courts  in  the  State,  the  oath, 
to-day,  administered  to  the  constable  in  any  ordinary  case,  is  to 
the  effect  that  he  will  take  the  jury  to  some  convenient  place  and 
there  keep  them,  without  meat  or  drink,  water  excepted.  Tobacco, 
however,  is  not  yet  taboo.  I  have  heard  this  oath  administered 
80  many  times  that  I  had  forgotten  its  exact  wording.  Your 
query  startled  me.  I  thought  I  might  have  dreamt  it.  To  make 
sure  I  asked  the  Clerk  of  the  jury  term  of  the  Supreme  Court  in 
the  Court  House  at  Newark  (Mr.  George  Joerschke)  to  repeat 
the  oath  for  me,  which  he  did,  and  I  find  that  my  statement  in 
tho  story  was  correct.  Inasnuch  as  some  friends  of  mine,  readers 
of  Law  Notes,  read  your  criticism,  they  have  assumed  that  you, 
being  an  editor,  are  right,  and  that  I,  being  merely  a  friend  of 
their^  am  wrong.  As  a  matter  of  fact  not  one  lawyer  in  a 
hundred  ever  knows  anything  about  the  routine  in  a  court- 
room*   He's  there  frequently;  he  has  ears  but  he  hears  not. 

Wm.  Hamilton  Osborne. 


[Note. — ^We  are  pleased  to  set  Mr.  Osborne  right  with  his 
friends,  not  only  by  publishing  his  letter  but  also  by  acknowledg- 
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ing  that  he  is  correct  in  his  statements  as  to  the  antiquated  cus- 
tom in  New  Jersey.  Section  159  of  the  District  Court  Act  of 
that  State  prescribes  the  following  form  of  oath  to  be  admin- 
istered to  the  officer  appointed  to  attend  a  jury:  '^oa  do 
swear,  in  the  presence  of  Almighty  God,  that  you  will  to  the 
utmost  of  your  ability,  keep  every  person  sworn  on  this  jury 
together  in  some  private  or  convenient  place,  without  meat  or 
drink,  water  excepted  .  .  .  until  they  have  agreed  on  their  ver- 
dict." So  far,  so  good.  But  we  are  still  after  information* 
Can  Mr.  Osborne,  or  any  of  his  lawyer  friends,  tdl  us  whether 
this  oath  is  actually  adhered  to  in  practice f — Ed.] 


''By  the  protection  of  the  law  human  rights  are  secured;  with- 
draw that  protection,  and  they  are  at  the  mercy  of  wicked  mlers, 
or  the  clamor  of  an  excited  people." — ^Per  Davis,  J.,  in  Ex  p. 
MiUigan,  4  Wall.  119. 


''No  right  is  held  more  sacred,  or  is  more  carefully  guarded, 
by  the  common  law,  than  the  right  of  every  individual  to  the 
possession  and  control  of  his  own  person,  free  from  all  restraint 
or  interference  of  others,  unless  by  clear  and  unquestioiiable 
authority  of  law." — ^Per  Gray,  J.,  in  Union  Pac.  B.  Co.  v.  Bots- 
ford,  141  U.  S.  251. 


"The  true  conception  of  what  is  judicially  known  is  that  of 
something  which  is  not,  or  rather  need  not,  unless  the  tribunal 
wishes  it,  be  the  subject  of  either  evidence  or  argument — some- 
thing which  is  already  in  the  court's  possession,  or  at  any  rate 
is  so  accessible  that  there  is  no  occasion  to  use  any  means  to 
make  the  court  aware  of  it." — ^Per  Boraback,  J.,  in  Chiulla  de 
Luca  V.  Board  of  Park  Com'rs,  (Conn.)  107  Atl.  612. 


CORNELL  UNIVERSITY 

COLLEGE  OP  LAW 

TNRR  YEAR  COURSE— for  thoM  wbo  have  eompletad  two  ymn  of 
ooUogework.    Degree  LL.B. 

SIX  YEAR  COMBINED  COURSE  In  Arte  and  Sdencee  and  Law.  la- 
eluding  three  yean  of  college  work  and  three  jears  of  law  work 
and  leading  to  both  degreea,  A.B.  and  LL.B. 

Law  Library  ef  ss»eoo  ▼olitmea.   Bztended  eoenet  la  pleading  ud 

practice*  Including  a  practice  court. 

For  catntos  addr«ns 

DEAN  OP  THE  COLLEGE  OP  LAW 

Cornttll  Unlvttrslty,  Ithaca,  New  York 


DELAWARE  CORPORATIONS 

DIGEST    OF    LAW 

(•th  ED.)  FREE  TO  LAWYERS 

STOCK  WITHOUT  PAR  VALUE,  if  desired. 

Tht  aKwl  BfMLn  end  Mketlfie  nethod  of  wrpocatt  otgnhelfcin 
CORPORATIOIIS  ORQANIZED  AND  RBPRBSSNTCP. 
F«rms  and  [pracadants  f  urniaiiad  ta  caunaal 

(orperatien^gmpany  of  ]}elawai^ 

604  EQUTTABLB  BUILDING,  WILBCINGTOlf » DSL 


Digitized  by 


Google. 


DXCEMBEB,  1920.] 


LAW  NOTES 


161 


Sawiiirtes 


DECEMBER,  ld20 


PUBLISHED  BY  EDWARD  THOMPSON  COMPANY. 
NOBTHPORT.  LONG  ISLAND,  N.  Y. 

M.  B.  Wailm,  PtMidefU.  Bdwabd  Pisaaov,  Vics-Frtid^nt. 

r.  W.  Whbslu.  8»or§tmry  and  Tr«uur§r. 


CONTENTS 


PAGB 

PAGB 

Editorials: 

Articles:    ^ 

A  Small  Beginning  .     .      . 

161 

Prosecutions  under  the  Espi- 

The  Ideal  and  the  Possi- 

onage Act  and  the  Lesson 

ble  in  Criminal  Proced- 

Therefrom      .... 

165 

ure       

161 

The  National  Conference  of 

Finger  Prints  Again 

162 

Commissioners   on    Uni- 

*^ Side  Lines  "  for  Judges  . 

162 

form  State  Laws  .      .      . 

167 

IhUy  of  Soldier  U)  Retreat  . 

162 

Tenancy  by  Holding  Over  . 

169 

Election  of  Judges   .  '  .      . 

163 

Cases  of  Interest  .     .     . 

170 

The  Press  and  the  Bar  .     . 

163 

News  of  the  Profession  . 

174 

The  New  York  Pistol  Law  . 

16:^ 

JntoxicanlsforPersoTudUse  164 

English  Notes   .... 

1V6 

Judicial  Notice  .... 

164 

Obiter  Dicta      .... 

179 

The  Pardoning  Power   .     . 

164 

Correspondence  .... 

180 

A  Small  Beginning. 

IN  denying  the  application  of  the  Catalonian  National- 
ist Club  of  New  York  for  approval  of  its  certificate 
of  incorporation  (112  Misc.  207,  184  N.  Y.  Supp.  132) 
the  court  stated  the  object  of  the  proposed  corporation 
to  be  "a  center  of  representation  in  North  America  of 
Catalonian  culture  and  the  legitimate  national  aspirations^ 
of  Catalonia"  and  said:  "It  has,  I  think,  been  demon- 
strated in  the  recent  past  that  the  great  need  of  the  time 
is  the  teaching  of  American  'culture,'  and  that  there  has 
been  too  much  teaching  and  adherence  to  foreign 
'culture,^  the  result  of  which  has  been  that  naturalized 
citizens  to  the  second  generation  have  retained  a  dual 
fealty.  Organizations  for  the  purpose  of  perpetuating 
the  division  of  the  people  into  racial  .groups,  and  thus 
retarding  homogeneity,  should  not  be  sanctioned.  The 
declared  purposes  of  the  corporation  are  solely  in  the 
interest  of  the  province  of  Catalonia  and  if  carried  out 
to  their  ultimate  completion  might  result  detrimentally 
to  American  interests.  The  approval  of  the  court  is  there- 
fore withheld."  In  view  of  the  associations  now  engaged 
in  diffusing  the  "culture"  of  Eussia,  not  to  mention 
Germany  and  Ireland,  in  our  midst,  the  denial  of  sanction 
to  this  somewhat  innocuous  aggregation  of  Catalonians 
seems  at  first  blush  to  strain  at  a  gnat  after  swallowing 
a  considerable  menagerie.  But  of  course  the  court  could 
decide  only  the  matter  which  came  before  it,  and  there 
can  be  no  two  opinions  as  to  the  soundness  of  the  principle 
which  it  declared  in  so  doing.  Not  only  have  nationalist 
groups  maintained  in  the  United  States  always  been  the 
greatest  impediment  to  Americanization,  but  the  trend 
of  international  affairs  is  certain  to  give  them  a  yet  more 


detrimental  effect  in  the  future.  It  is  quite  certain  that 
there  will  be  in  some  form  a  league  or  association  of , 
nations  to  which  the  United  States  will  be  a  party  and 
which  will  deal  in  an  advisory  if  not  in  a  controlling 
manner  with  many  of  the  aspirations  of  its  members.  It 
will  be  quite  intolerable  if  every  issue  which  thus  comes 
up  between  foreign  nations  results  in  efforts  in  the  United 
States  by  associations  of  natives  of  each  of  them  to  control 
the  American  policy  in  that  dispute.  A  presidential 
election,  for  example,  should  turn  wholly  on  matters 
affecting  the  United  States  and  not  be  complicated  by 
an  alignment  of  naturalized  Italians  and  Jugo-Slavs  based 
on  the  views  of  the  candidates  respecting  Fiume.  Of 
course  the  denial  of  incorporation  to  organizations  look- 
ing to  the  preservation  of  foreign  institutions  and  ideals 
in  our  midst  is  wholly  inadequate  to  prevent  the  evil. 
If  we  are  to  gain  the  national  spirit  which  will  permit 
us  to  participate  with  safety  in  any  international  asso- 
ciation means  far  more  sweeping  and  drastic  must  be 
employed  to  clear  the  ground,  and  systematic  education 
must  raise  the  superstructure  of  American  spirit. 

The  Ideal  and  the  Possible  in  Criminal  Procedure. 

yX  is  comparatively  easy  to  yrork  out  on  paper  an  ideal 
J  system  of  criminal  procedure.  It  is  to  a  great  extent 
true  that  the  persons  who  conmiit  most  of  the  crimes  are 
not  wholly  responsible;  that  dementia  praecox  or  some 
other  form  bf  degeneracy  is  found  in  the  majority  of 
cases ;  that  to  a  considerable  extent  the  problems  of  crime 
are  medical  rather  than  legal,  and  that  our  present 
machinery  for  ascertaining  the  mere  fact  of  guilt  is 
wholly  unfitted  to  deal  with  the  problem.  It  is  easy 
enough  to  show  that  in  most  cases  a  sentence  to  prison 
for  a  fixed  period  is,  for  purposes  of  reformation,  about 
as  rational  as  the  commitment  of  an  invalid  to  the  hospital 
for  a  predetermined  time.  Starting  from  these  premises 
it  seems  logical  enough  to  conclude  that  alienists  rather 
than  lawyers  should  determine  the  place  of  confinement, 
the  nature  of  the  restraint  and  treatment  required  by  the 
convict,  and  the  time  when,  if  ever,  it  is  safe  to  release 
him.  But  right  at  this  point  the  Uieory  runs  foul  of  a 
fact,  that  no  person  or  class  of  persons  is  fit  to  be  trusted 
with  any  such  powers.  Beautiful  as  the  theory  may  be, 
it  would  in  practice  be  so  apt  an  instrument  for  malice 
and  oppression  that  it  would  soon  become  intolerable.  It 
is  still  true  in  theory  that  no  government  is  so  efficient 
as  that  of  a  wise  and  benevolent  despot^  but  despotism 
has  gone  out  of  fashion  because  the  despot's  power  may 
fall  to  one  who  has  neither  wisdom  nor  benevolence.  Ex- 
perience has  verified  the  theory  of  our  Constitution  that 
the  grant  of  fixed  and  inalienable  rights  to  the  citizen, 
while  at  times  it  may  serve  to  impede  the  administration 
of  law,  is  none  the  less  essential  to  liberty  and  justice. 
The  indeterminate  sentence  has  justified  itself  in  prac- 
tice, but  there  must  be  no  yielding  to  any  attempt  to  take 
away  the  convict's  safeguard  against  oppression,  the 
maximum  beyond  which  it  cannot  be  extended.  The  ad- 
visory aid  of  the  medical  expert,  as  well  exemplified  in 
the  Municipal  Court  of  Chicago,  is  invaluable.  But  the 
safety  of  the  man  falsely  accused  of  crime  demands  that 
in  seeking  that  aid  no  particle  of  the  judicial  safeguards 
of  innocence  be  abated.  Not  even  reaction  is  so  real  a 
menace  as  the  disposition  shown  in  some  quarters  to  put 
into  effect  theories  which,  however  perfect  in  themselves. 
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ignore  entirely  the  errors  and  imperfecti6ns  of  human 
^natura 

Finger  Prints  Again. 

EVERY  reader  of  Law  Notbs  is  aware  of  its  optimistic 
attitude  with  respect  to  the  use  of  finger  prints  as 
a  means  of  personal  identification.  But  every  cause  needs 
to  be  guarded  from  the  too  zealous  advocate  even  more  than 
from  the  scoff er,  and  it  would  seem  that  such  an  injudi- 
cious advocacy  is  foimd  in  a  suggestion  made  recently 
in  a  New  York  newspaper  that  the  finger  print  of  every 
r^istrant  should  be  taken  as  a  means  of  identifying  him 
when  he  appears  to  vote.  If  anyone  imagines  that  this 
is  feasible,  let  him  experiment  by  taking  the  finger  prints 
of  a  few  of  his  acquaintances  and  comparing  them.  Finger 
prints  are  unique,  it  is  true,  but  their  differences  are  so 
minute  that  only  microscopic  observation  by  a  person 
having  some  considerable  familiarity  with  the  subject  can 
discover  them.  There  are  only  about  six  or  eight  primary 
types  of  finger  prints  (authorities  differ  as  to  classifica- 
tion), and  identity  as  between  prints  of  the  same  class  is 
established  only  by  the  comparison  of  a  great  number  of 
minute  details.  Enlarged  photographs  superimposed  on  a 
card  having  many  numbered  squares  furnish  the  most  con- 
venient means  of  identification,  but  this  of  course  requires 
time,  expense  and  a  high  order  of  skill.  In  other  words,  a 
competent  expert  (and  the  United  States  affords  but  few 
of  these)  is  essential  to  any  helpful  comparison  of  finger 
prints.  Bringing  the  suggestion  to  its  irreducible  mini- 
mum, it  may  be  that  in  a  very  few  cases  of  apparent 
fraudulent  voting  the  comparison  of  finger  prints  by  an 
expert  called  into  an  election  contest  might  be  helpful. 
But  the  little  benefit  to  be  so  derived  would  be  obtained 
at  great  expense.  Moreover,  the  practice  would  bring  out 
a  crop  of  pseudo  experts  whose  conclusions  would  only 
darken  counsel  and  would  tend  in  a  very  short  time  to 
discredit  finger  print  evidence  entirely.  Most  lawyers  can 
remember  the  day  when  every  "Professor^'  who  taught 
penmanship  in  a  business  collie  qualified  as  a  hand- 
writing expert,  and  expert  testimony  was  a  subject  of 
general  derision.  Testimony  as  to  comparison  of  hand- 
writing has  been  redeemed  from  that  discredit,  thanks 
to  the  efforts  of  a  very  few  men  whose  real  scientific  attain- 
ments have  finally  compelled  recognition.  It  will  be  a 
great  mistake  if,  in  respect  to  finger  prints  and  some  other 
aids  to  investigation  which  have  been  developed  in  Europe 
and  are  just  beginning  to  be  recognized  in  America,  we 
do  not  profit  by  this  lesson. 

*'  Side  Lines  *'  for  Judges. 

OoME  little  comment  has  been  occasioned  by  the  em- 
•^  ployment  of  Federal  Judge  Landis,  at  a  salary  to 
exceed  $40,000  a  year,  to  act  as  the  final  arbiter  of  the 
questions  arising  in  the  two  major  baseball  leagues.  At 
least  one  metropolitan  journal  doubts  the  propriety  of 
his  retention  of  his  judicial  office,  saying  editorially: 
"Judge  Landis,  if  he  is  properly  supported,  can  render 
great  services  to  the  industry  and  to  the  millions  who 
love  the  sport,  but  it  is  hardly  to  be  supposed  that  he 
intends  to  retain  his  position  on  the  Federal  bench.  The 
fact  that  the  big  leagues  are  willing  to  give  him  about 
seven  times  as  much  money  as  the  United  States  Govern- 
ment is  rather  grotesque,  but  offers  no  particular  obstacle 


to  his  future  usefulness  in  either  capacity.  But  if  our 
Federal  Judges  are  so  badly  off  that  they  have  to  earn 
easy  money  after  hours,  or  if  they  have  so  little  to  do 
that  they  can  earn  seven  times  their  salaries  in  leisure 
moments,  the  thing  to  do  is  to  raise  the  salaries  of  Federal 
Judges.  Certain  dignitaries  of  the  bench  doubtless  possess 
the  presence  and  perhaps  the  other  talents  that  would 
make  them  stars  in  the  movies,  but  it  would  be  r^arded 
as  somewhat  eccentric  for  a  Judge  to  lay  off  the  make-up 
as  he  assumes  the  gown.  One  may  suppose  that  Judge 
Landis  is  wisei;  than  some  of  the  correspondents  who  have 
been  writing  about  his  intentions,  and  that  he  will  re- 
sign his  office  before  he  goes  into  his  new  work."  The 
view  quoted  seems  to  be  based  on  a  false  conception  of 
the  nature  and  dignity  of  position  of  Judge  Landis  in 
the  sporting  world.  Assuming  of  course  that  his  new 
duties  will  not  take  so  much  time  as  to  interfere  with 
the  proper  discharge  of  his  judicial  functions,  there 
seems  to  be  nothing  except  the  novelty  of  the  situation 
and  the  magnitude  of  the  salary  paid  to  cause  any  com- 
ment. There  are  many  unpaid  i)ositions  on  committees 
and  directorates  which  a  public-spirited  judge  assumes 
from  time  to  time,  for  which  in  fact  his  judicial  prestige 
is  one  of  his  qualifications,  and  few  if  any  of  these  involve 
more  of  real  public  usefulness  than  that  which  Judge 
Landis  has  accepted.  The  course  which  the  judge  will 
take  as  to  the  retention  of  his  judicial  office  is  at  the 
present  writing  unknown.  While  the  acceptance  by 
judges  of  other  remunerative  employment  would  doubtless 
be  a  bad  practice  if  generally  followed,  the  present  situa- 
tion is  so  far  imique  that  a  hope  may  be  expressed  that 
the  gain  of  the  national  game  may  not  be  at  the  cost  of 
depriving  the  Federal  bench  of  one  of  its  most  conspicuous 
figures.  But  if  other  judges  yearn  for  a  share  in  the 
rich  rewards  of  professional  athletics,  the  following  in- 
cident may  serve  as  a  useful  suggestion.  The  writer 
once  tried  a  case  before  a  judge  whose  austerity  of  per- 
sonal life  was  equalled  only  by  the  rigid  impartiality  of 
his  judicial  conduct.  One  of  the  witnesses,  a  prize  fighter 
of  some  local  repute,  after  sitting  in  court  for  the  best 
part  of  the  day  leaned  forward  and  whispered  in  a  tone 
of  unfeigned  admiration,  "What  a  referee  that  fellow 
would  make!" 

Duty  of  Soldier  to  Retreat. 

Tn  CcUdweU  v.  State,  84  So.  272,  a  homicide  case  in 
^  which  self  defense  was  urged  by  the  accused,  it  was 
sought  to  introduce  a  unique  exception  to  the  familiar 
rule  as  to  the  duty  of  one  assailed  to  retreat  if  he  can 
safely  do  so.  "Appellant's  counsel  insists,"  the  court 
said,  "that  the  doctrine  established  in  this  state  and  re- 
peated to  the  jury  in  this  case  did  not  have  application 
in  the  present  circumstances  because  the  defendant  was 
a  soldier,  wearing  a  uniform,  and  who  was  tayght  by  the 
military  authorities  that  an  American  soldier  should  never 
retreat."  The  contention  was  summarily  overruled  in  the 
following  words;  "There  is  no  merit,  of  course,  in  this 
effort  to  discriminate  in  such  circumstances  the  applica- 
tion of  the  established  law,  in  civil  courts,  to  offenders, 
whether  they  be  soldiers  in  uniform  or  not  In  civil 
courts  all  offenders  must  be  accorded  the  benefit  of  and 
held  responsible  under  the  same  law."  The  ruling  is,  of 
course,  sound.  Any  other  doctrine  would  go  far  toward 
introducing  the  Teutonic  doctrine  of  the  "Kaiser's  coat" 
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by  virtue  of  which  any  insult  to  a  soldier  in  uniform 
might  be  resented  to  the  same  extent  as  if  it  had  been 
offered  to  the  person  of  the  "Most  Highest,"  a  theory 
which,  according  to  press  reports,  was  more  than  once 
deemed  to  justify  a  soldier  in  killing  a  civilian  who  jostled 
him  in  the  street.  But  nevertheless  the  contention  in 
question  was  aimed  at  a  very  debatable  point  in  the  law 
of  self  defense.  It  is  settled  that  the  standard  by  which 
the  conduct  of  one  defending  himself  against  an  assault 
is  what  a  reasonably  prudent  and  coui'ageous  man  would 
have  done  under  the  same  circumstances.  However  con- 
venient this  standard  may  be,  is  it  altogether  just  ?  The 
"reasonably  prudent  man"  is,  of  course,  the  proper 
criterion  in  cases  of  negligenca  But  is  not  a  man  unlaw- 
fully assailed  entitled  to  be  judged  by  what  he  himself 
believes  is  necessary  to  the  prot^tion  of  his  life?  The 
belief  must,  of  course,  be  honestly  entertained,  but  grant- 
ing that  honesty,  is  a  timid  man  to  be  adjudged  a  murderer 
because  one  endowed  with  more  of  courage  would  not 
have  been  alarmed  ?  Self  defense  presupposes  an  unlaw- 
ful attack.  Should  not  the  assailant  be  held  responsible 
for  the  actual  result  of  that  attack,  on  the  same  theory 
on  which  it  is  held  that  a  person  inflicting  an  injury  is 
responsible  for  its  actual  consequences  to  the  victim  irre- 
spective of  the  latter's  infirmities,  and  is  not  immune 
from  liability  for  damages  which  would  not  have  resulted 
to  a  reasonably  sound  and  healthy  man  ? 

Election  of  Judges. 

THE  recent  election  again  calls  attention  to  a  fact 
which  of  itself  is  sufficient  to  make  questionable 
the  wisdom  of  the  popular  election  of  Judges,  viz.,  that 
where  each  party  presents  several  judicial  candidates 
their  relative  position  on  the  ballot  is  a  very  material 
factor.  This  was  well  illustrated  in  New  York  city, 
where  each  of  the  major*  parties  had  four  candidates  for 
the  Supreme  Court  bench  who  were  not  endorsed  by  any 
other  party.  With  but  a  single  exception  the  vote  for 
the  members  of  a  party  group  varied  precisely  with  the 
position  of  each  candidate's  name,  the  first  named  of 
course  getting  the  largest  vote.  On  account  'of  the  "land- 
slide" it  made  no  difference  in  this  particular  instance, 
but  in  a  close  election  the  first-named  candidate  of  the 
minority  party  frequently  defeats  the  last-named  candi- 
date of  the  majority.  In  New  York,  and  doubtless  in 
many  other  states,  where  several  are  to  be  voted  for  the 
order  of  names  is  determined  by  lot.  So  it  is,  in  a  close 
election,  decided  by  chance  which  one  of  several  candidates 
of  the  majority  party  shall  be  defeated.  Taking  for 
example  again  the  New  York  city  election,  a  lawyer 
familiar  with  the  local  situation  might  discern  some  dis- 
parity of  ability  and  experience  among  the  several  candi- 
dates. But  that  disparity  is  in  no  way  reflected  in  the 
vote.  "Vox  populi"  reflects  nothing  but  the  accidental 
order  of  the  names  on  the  ballot;  a  certain  proportion 
of  the  voters  r^ularly  weary  of  well  doing  after  voting 
for  one,  two  or  three  out  of  four  candidates.  Of  course, 
the  same  thing  is  true  with  respect  to  candidates  for 
nonjudicial  office.  As  to  these  there  is  no  available 
remedy,  but  as  to  the  judges  there  is  a  class  of  persons, 
the  members  of  the  bar,  peculiarly  familiar  wnth  the 
qualifications  of  candidates  for  judicial  office  and  pecul- 
iarly interested  in  the  selection  of  the  best  men  for 
such  office.    Nonpartisan  judicial  nominations  by  the  bar. 


V 


with  some  provision  for  independent  candidacy  in  case 
the  Bar  Association  should  develop  into  a  political  ring, 
would  seem  to  be  free  from  all  the  objections  which  have 
been  urged  against  an  appointive  judiciary.  Under  the 
present  system,  whatever  might  be  done  by  a  proper  use 
of  the  primary,  the  people  do  not  in  fact  choose  the 
judicial  nominees.  They  merely  vote  by  way  of  refer- 
endum '  on  the  selections  made  by  the  leaders  of  two 
parties.  To  substitute,  therefore,  a  referendum  on  the 
selection  of  the  bar  would  take  away  no  substantial  right 
of  the  people  but  w^ould  merely  curtail  the  power  of  the 
politicians.  The  Governor-elect  of  New  York,  himself  a 
former  Justice  of  the  highest  court  of  that  state,  advo- 
cated during  his  campaign  a  substitution  of  the  party 
convention  for  the  party  primary  for  judicial  nomina- 
tions, and  many  members  of  the  bar  who  have  seen  both 
systems  in  operation  will  agree.  If  this  position  is  sound, 
it  is  hard  to  find  a  convincing  reason  why  a  convention 
of  lawyers,  concerned  only  with  the  judiciary,  will  not 
make  even  better  nominations  than  a  general  political 
convention  which  is  notoriously  prone  to  regard  the 
judicial  nominations  as  of  secondary  importance. 

The  Press  and  the  Bar. 

AW  Notes  has  on  many  occasions  adverted  to  the 
tendency  of  the  lay  press  to  treat  as  typical  the 
occasional  instances  of  fraud  or  sharp  practice  by  members 
of  the  bar.  Perhaps  in  so  doing  it  fell  into  the  very 
error  which  it  condemned.  At  any  rate,  it  is  glad  to 
give  space  to  a  recent  instance  of  the  contrary  attitude. 
Commenting  on  the  action  of  the  lawyers  for  Ponzi  in 
voluntarily  turning  over  to  the  receivers  of  that  get-rich- 
quick  artist  the  $50,000  which  they  had  received  from 
him  as  attorneys^  fees  when  they  thought  him  solvent, 
the  Washington  (Pa.)  Observer  said  editorially:  "Their 
action  speaks  eloquently  for  a  profession  which  is  often 
criticised  and  seldom  praised.  It  is  a  reminder  that 
the  bar  as  a  whole  is  too  often  judged  by  sharp  practice 
which  is  the  exception,  not  the  rule.  If  all  the  truth 
were  told,  it  would  doubtless  appear  that  these  two  Boston 
attorneys  themselves  are  not  exceptions  to  wonder  at. 
There  is  many  a  deed  of  unselfish  service  and  high  honor 
done  by  lawyers  that  never  comes  to  the  light.  The  bad 
ones  get  the  publicity.  Here  is  a  bit  of  unsought  pub- 
licity for  the  good  ones."  One  would  like  to  believe 
that  the  Observer  itself  is  not  an  exception  "to  wonder 
at."  But,  however  obscure  may  be  the  good  deeds  of  the 
lawyer,  the  good  and  evil  alike  of  the  press  have  been 
displayed  with  all  the  publicity  at  its  conunand,  and  it 
is  believed  that  but  few  expressions  of  the  kind  above 
quoted  can  be  found. 

The  New  York  Pistol  Law. 

T  AW  Notes  has  pointed  out  on  several  occasions  that 
-'-'  the  notorious  Sullivan  law  has  never  been  effective 
to  prevent  the  murderous  gangsters  of  New  York  city 
from  obtaining  and  carrying  the  weapons  necessary  to 
their  evil  trade.  But  it  must  not  be  supposed  that  the 
Sullivan  law  is  a  dead  letter.  Far  from  it.  In  People 
V.  Byrne,  112  Misc.  377,  184  N.  Y.  S.  114,  it  appeared 
that  a  woman  while  waiting  for  a  surface  car  at  a  street 
comer  in  Brooklyn,  saw  a  shining  object  in  the  gutter. 
She  picked  it  up  and  found  it  to  be  a  revolver.     At  this 
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juncture  a  police  officer  appeared,  and  arrested  her,  and 
she  was  convicted  and  sentenced  lo  three  years  in  the 
reformatory.  The  court  granted  a  certificate  of  reason- 
able doubt  because  of  the  excessive  sentence.  The  one 
plea  offered  in  extenuation  of  this  kind  of  legislation  is 
that  it  enables  the  police  to  curb  more  effectually  poten- 
tial criminals.  Waiving  the  obvious  retort  that  with  its 
&id  they  are  not  very  successful,  the  entire  theory  is 
wrong.  Plainly  stated,  it  amounts  to  this — a  man  is 
\raspected  by  the  police  but  no  crime  can  be  proved  against 
him,  therefore  let  an  arbitrary  crime  be  created  for  which 
ostensibly  he  can  be  punished.  This  was  clearly  recog- 
iiized  by  the  court  in  People  v.  Miles,  158  N.  Y.  S.  819, 
where,  in  setting  aside  a  conviction  under  the  Sullivan 
taw,  the  court  said:  "The  punishment  was  out  of  all 
proportion  to  the  magnitude  of  the  alleged  offense,  so 
far  as  appears  from  the  evidence  in  this  case,  and  seems 
to  have  been  the  result  of  a  determination  to  punish  the 
defendant  for  some  unknown  offense,  which  he  was  sup- 
posed to  have  committed,  or  attempted  to  commit,  but  of 
which  he  was  not  convicted."  If  the  act  did  in  fact  keep 
dangerous  weapons  out  of  the  hands  of  the  criminal  class 
there  would  be  something  to  be  said  for  it,  but  nothing  is 
clearer  than  that  it  has  no  such  effect.  It  is  absurd  to 
think  that  it  could  have,  for  the  really  dangerous  criminal 
is  the  one  man  who  will  not  be  deterred  by  the  fact  that 
in  preparing  for  the  commission  of  a  crime  he  commits 
another  and  lesser  one.  The  honest  householder,  seeking 
to  protect  his  life  or  property,  is  the  only  person  dis- 
armed by  the  law.  If  any  real  criminal  is  ever  con- 
victed under  it,  it  is  only  as  a  makeshift  to  conceal  the 
inability  of  the  police  to  fasten  his  real  crime  on  him. 

Intoxicants  for  Personal  Use. 

np^E  federal  Supreme  Court  has  recently  decided,  so 
-*-  far  as  can  be  determined  from  the -press  reports, 
that  a  person  having  intoxicating  liquor  lawfully  in  his 
possession  may  transport  it  from  place  to  place  so  long 
as  nothing  except  lawful  personal  use  by  him  is  intended. 
Except  for  the  cynicism  aroused  by  some  past  decisions 
on  the  Eighteenth  Amendment  few  lawyers  could  have 
expected  any -different  decision,  since  the  holding  amounts 
to  no  more  than  a  declaration  that  one  may  make  a  lawful 
use  of  property  lawfully  owned  by  him.  The  argument 
to  the  contrary  is,  of  course,  that  the  transportation  per- 
mitted by  the  decision  opens  the  door  to  evasions  of  the 
law,  and  it  must  be  admitted  that  such  is  the  fact.  The 
right  to  have  liquor  in  possession  outside  the  home  of 
the  owner  undoubtedly  makes  it  more  difficult  to  fasten 
guilt  on  a  person  whose  intent  is  to  make  an  illegal  sale. 
But  there  certainly  must  be  a  limit  somewhere  to  the 
power  to  prohibit  Ifwful  acts  in  order  to  facilitate  the 
detection  of  unlawful  ones.  If  no  person  was  allowed 
to  carry  or  otherwise  transport  personal  belongings  in  the 
streets  of  any  city,  it  would  aid  greatly  in  preventing  the 
efforts  of  thieves  to  dispose  of  their  booty.  A  prohibition 
of  the  sale  or  purchase  of  second-hand  chattels  would  be 
even  more  effective.  Unless  we  are  to  go  frankly  to  the 
length  of  saying  that  the  crime  of  selling  liquor  unlaw- 
fully is  of  such  unique  turpitude  that  all  other  considera- 
tions must  yield  to  its  suppression,  that  offense  must  be 
prevented  like  any  other,  by  the  discovery  and  proof  of 
the  facts  constituting  it.  Of  course  the  decision,  however 
great  its  scope,  is  of  temporary  moment  only.    The  amount 


of  liquor  now  lawfully  owned  in  the  United  States  is 
small  and  steadily  diminishing.  When  it  is  exhausted 
the  real  test  of  prohibition  wiU  come.  The  Volstead  act 
is  on  the  statute  books  to-day  largely  because  very  many 
men  who  were  able  to  stock  their  own  cellars  think  that 
prohibition  is  good  for  the  other  man.  When  the  last 
bottle  is  empty  and  the  last  faucet  emits  but  the  dregs 
of  a  once  inspiring  brew,  we  will  know  for  the  first  time 
what  the  American  people  really  think  about  it.  In  the 
meantime  the  Supreme  Court  has  vindicated  a  principle 
of  personal  liberty  but  has  done  nothing  of  any  permanent 
value  to  the  thirsty. 

Judicial  Notice. 

THE  doctrine  of  judicial  notice  is,  of  course,  an  in- 
valuable aid  in  the  administration  of  the  law.  But 
in  these  times  of  rapid  progress,  when  almost  every  day 
sees  some  startling  invention  accomplishing  what  had 
been  deemed  impossible,  or  some  scientific  discovery- 
relegating  to  the  scrap  heap  something  long  accepted  as  a 
fact,  the  judge  who  attempts  to  take  judicial  notice  must 
be  at  some  pains  to  be  up  to  date.  "A  manifest  hoax 
and  humbug,  like  a  proposition  ...  to  fit  out  a  traveller 
for  a  submarine  voyage  to  China  ...  or  any  other 
scheme  which  belies  the  known  and  generally  recognized 
laws  of  nature,"  etc.,  said  Judge  Adams  some  thirteen 
years  ago  in  U.  S.  v.  Fay,  83  Fed.  839.  Of  course  at 
that  time  the  judge  was  correct  enough,  and  was  merely 
a  little  rash  in  assuming  that  our  philosophy  had  at  last 
succeeded  in  dreaming  of  all  the  things  that  are  in  heaven 
and  earth.  Not  quite  so  fortunate  was  the  Louisiana 
court  which  declared  in  June,  1920  (^tate  v.  Winehall, 
86  So.  181)  that  22  and  25  caliber  rifles  are  "used  merely 
as  toys  or  for  practice"  and  are  not  "dealt  with  by  the 
law  as  dangerous  weapons."  There  must  be  some  mem- 
bers of  the  bar  whose  hours  of  relaxation  have  led  to 
sufficient  knowledge  of  small  arms  to  cause  them  to  smile 
at  this  echo  from  the  4ays  of  the  45-caliber  "pumpkin 
slinger."  Without  indulging  in  any  display  of  technical 
information,  it  may  be  mentioned  that  in  1917  a  man  in 
Idaho  killed  eight  bears  with  nine  shots  from  a  25-caliber 
rifle,  and  bruin  is  noted  among  sportsmen  for  his  robust 
constitution.  There  is  a  22  high-power  rifle  on  the 
market  which  claims  records  almost  as  impressive.  By 
way  of  a  friendly  suggestion  to  the  court,  if  a  disgruntled 
suitor  ever  breaks  into  the  court  room  armed  with  one  of 
these  "toy"  rifles,  the  judges  had  better  forget  this  decision 
and  get  behind  a  wall — a  thick  one. 

The  Pardening  '"ower. 

T^HE  observations  made  in  a  late  issue  of  Law  Notes 
^  (September,  1920,  p.  101),  as  to  the  need  for  the 
establishing  of  the  pardoning  power  in  the  United  States 
on  a  different  basis,  are  given  point  by  a  pardon  recently 
granted  in  Vermont.  It  seems  that  a  state  officer  was 
guilty  of  criminal  defalcations.  Later,  while  these  were 
undiscovered,  he  was  elected  Governor,  and  served  in  a 
most  efficient  manner.  After  the  expiration  of  his  term  as 
Governor  the  earlier  irregularities  were  discovered  and 
he  was  convicted  thereof.  On  the  day  when  the  convic- 
tion was  affirmed  by  the  Supreme  Court  the  then  Governor 
granted  him  a  full  pardon,  basing  his  action,  according 
to  press  reports,  on  the  Iheory  that  the  valuable  services 
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rendered  as  Governor  had  atoned  to  the  state  for  the  previ- 
ous official  misconduct.  Viewed  as  a  single  instance  it  is 
hard  to  justify  this  pardon.  Hundreds  of  men  have  gone 
to  prison  for  crimes  despite  the  fact  that  years  of  honest 
life  intervened  between  the  offense  and  the  conviction. 
Service  as  Governor  is  merely  conspicuous;  it  has  no 
special  merit  of  service  or  sacrifice.  Certainly  by  serving 
in  an  honest  and  competent  manner  in  an  honored  and 
well-paid  o;ffice  a  man  puts  the  state  under  no  peculiar 
obligation.  But  underlying  the  question  is  a  proposition 
of  some  substance,  and  more  than  a  little  difficulty.  If 
the  sole  purpose  of  punishment  is  reformation,  no  man 
should  be  sent  to  prison  for  an  offense  if  his  conduct  sub- 
sequent thereto  shows  that  he  is  not  likely  to  repeat  it. 
But  it  is  not  believed  that  any  sound  criminologist  re- 
gards reformation  as  the  exclusive  aim  of  punitive  justice. 
Protection  of  the  public  from  future  crimes  by  others  is 
also  involved,  and  the  more  conspicuous  the  offense  and 
the  offender  the  greater  the  exemplary  effect  of  the  prompt 
and  rigid  enforcement  of  the  law.  Every  conviction  of  a 
person  who  is  not  a  professional  criminal  brings  up  the 
same  difficulty — ^the  question  how  far  leniency  may  achieve 
a  reformation  of  the  culprit,  balanced  against  the  question 
how  far  that  leniency  may  tend  to  encourage  latent 
criminal  tendencies  in  others.  A  Qt)vemor  cannot  give  to 
every  case  the  careful  study  necessary  to  solve  the  prob- 
lem which  it  presents.  Eesultantly  the  pardoning  poVer 
as  now  exercised  gives  such  a  review  to  those  whose 
prominence  forces  the  case  on  official  attention  and  denies 
it  to  many  equally  deserving  but  more  obscure.  The  trend 
of  modem  thought  is  strongly  toward  the  view  that  some- 
thing more  than  the  fact  of  a  broken  law  should  be  in- 
quired into,  but  if  that  view  is  to  be  recognized  at  all  the 
recognition  should  not  be  sporadic  or  occasional.  It 
should  become  a  part  of  our  judicial  system  and  should 
be  intrusted  to  those  fitted  to  meet  consistently  and 
judicially  the  serious  responsibility  which  it  imposes. 


PROSECUTIONS  UNDER  THE    ESPIONAGE  ACT  AND  THE 
LESSON  THEREFROM 

Since  the  entry  of  the  United  States  into  the  World 
War  there  have  been  officially  reported  a  considerable 
number  of  prosecutions  under  {he  Espionage  Law  and  the 
provisions  of  the  Selective  Service  Act  forbidding  the 
obstruction  of  enlistment  and  the  like.  Quite  aside  from 
the  legal  questions  involved,  these  prosecutions  present  a 
question  of  some  interest  and  importance,  viz. :  what  were 
the  motive  which  induced  a  small  minority  thus  to 
endeavor,  at  some  risk  to  themselves,  to  array  themselves 
against  the  government  at  a  time  when  the  great  majority 
thought  that  no  difference  of  opinion  was  possible,  and 
forgot  all  minor  divisions  in  the  common  cause. 
Many  of  the  reports,  of  course,  afford  no  basis  for 
a  conjecture  as  to  the  motives  which  animated  the  ac- 
cused. But,  discarding  these,  the  offenders  seem  to  group 
into  three  classes — ^the  pro-Germans,  the  pacifists  and  the 
industrially  disaffected.  It  is  not  always  possible  to  state 
with  certainty  the  category  in  which  a  particular  case 
belongs,  for  it  is  quite  possible  always  that  language  of 
pacifism  or  radicalism  was  used  by  one  who  was  at  heart 


an  enemy  sympathizer.  One  or  two  reports  disclose  little 
more  than  a  violent  hostility  to  the  Administration.  Thus 
the  accused  in  U.  S.  v.  HaXl,  248  Fed.  150,  was  acquitted 
by  order  of  the  court,  it  appearing  that  he  had  said  little 

more  than  that  the  President  "was  the  crookedest 

ever  President"  and  was  "the  richest  man  in  the  United 
States."  The  recent  election  indicates  that  perhaps  the 
agents  of  the  department  of  justice  were  not  sufficiently 
diligent  in  their  efforts  against  this  class  of  offenders. 

Eather  surprisingly  few  in  number  are  the  unmistak- 
able cases  of  German  sympathizers.  Of  this  class  were 
the  defendants  in  Seehach  v.  U.  S.,  262  Fed.  885,  Albers 
V.  U.  S.,  263  Fed.  27,  and  Schoborg  v.  U.  S.,  264  Fed.  1. 
As  illustrating  the  extent  to  which  pro-German  talk  was 
held  to  be  legal  during  the  war,  attention  might  also  be 
called  to  the  cases  of  Scmdberg  v.  U.  S.,  257  Fed.  643, 
Kammann  v.  U.  ^.,  259  Fed.  192,  Wolf  v.  U.  8.,  259 
Fed.  388,  Fontana  v.  U.  S.,  262  Fed.  283,  and  Orubl  v. 
Z7.  S.J  264  Fed.  44.  In  each  of  these  cases  it  was  held 
that  there  was  no  violation  of  the  Espionage  Act.  Some- 
what more  numerous  and  somewhat  less  fortunate  in 
escaping  the  clutches  of  the  law  are  the  persons  whose 
conduct,  so  far  as  can  be  judged  from  the  reports,  was 
due  to  a  general  spirit  of  opposition  to  war.  See  U.  8.  v. 
BotUin,  251  Fed.  313,  U.  8.  v.  Doe,  253  Fed.  903,  U.  8. 
V.  Binder,  253  Fed.  978,  Fraina  v.  U.  8.,  255  Fed.  28, 
U.  8.  V.  Strong,  263  Fed.  789,  and  Anderson  v.  U.  8., 
264  Fed.  75.  That  war  is  wrong,  is  under  all  circum- 
stances legalized  murder,  was  the  favorite  theme  of  this 
class.  "President  Wilson  is  a  murderer  in  the  first 
degree.  He  is  murdering  not  only  the  Germans  bijt  his 
own  people  as  well,"  said  Anderson.  "By  the  greatest 
campaign  of  lies  the  world  has  ever  known  the  young 
men  of  Germany  and  America  are  made  to  hate  and  kill 
each  other,"  declared  Doe.  Fraina  sang  the  praises  of 
the  conscientious  objectors  and  urged  his  hearers  to  join 
their  number.  In  addition  there  were  several  prosecu- 
tions all  based  on  the  circulation  of  a  book,  apparently 
issued  by  some  religious  sect,  entitled  "The  Finished 
Mystery."  See  8haff&r  v.  U.  8.,  255  Fed.  886,  Stephens 
V.  U.  8.,  261  !Fed.  590,  Hamm  v.  U.  8.,  261  Fed.  907, 
and  Sonnenberg  v.  U.  S.j  264  Fed.  327.  Various  pas- 
sages from  this  volume  were  counted  on  in  the  different 
cases,  its  general  purport  apparently  being  that  war  is 
always  and  under  all  circumstances  murder  and  that  the 
spirit  of  patriotism  is  one  of  the  "three  great  untruths," 
the  other  two  being  "human  immortality"  and  "the  Anti- 
Christ." 

Passing  these,  we  are  brought  to  what  seems  to  have 
been  the  chief  source  of  the  violations  of  the  Espionage 
Law — industrial  disaffection.  Among  the  persons  con- 
victed some  were  acting  avowedly  as  Socialists,  Anarchists 
or  I.  W.  W.  The  most  notable  were  Debs  (see  Debs  v. 
U.  8.,  249  U.  S.  211,  39  S.  Ct.  252),  whose  recent 
failure  to  gain  the  Presidency  of  the  IJnited  States  is 
perhaps  due  to  the  fact  that  prison  rules  denied  him  the 
use  of  the  front  porch ;  Emma  Goldman  (see  Goldman  v. 
U.  8.,  245  U.  S.  474,  38  S.  Ct.  166),  Kate  Eichards 
O'Hare  (see  O'Hare  v.  U.  8.,  253  Fed.  538),  Rose  Pastor 
Stokes  (see  Stokes  v.  U.  8.,  264  Fed.  18),  and  Scott 
Nearing  (U.  8.  v.  American  Socialist  Soc,  260  Fed. 
885).  For  cases  of  radical  publications  excluded  from 
the  mail,  see  Masses  Pub.  Co.  v.  Patten,  246  Fed.  24, 
and  Jejfersonian  Pub.  Oo.  v.  West,  245  Fed.  585.    Among 
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the  other  cases  in  which  the  disloyal  conduct  on  which 
the  charge  was  based  appeared  more  or  less  directly  to 
be  connected  with  some  radical  organization  may  be  men- 
tioned 17.  8.  V.  Sitgwr,  243  Fed.  423,  H&mum  v.  U.  8., 
257  Fed.  601,  Kumimla  v.  U.  8.,  261  Fed.  49,  Equi  v. 
U.  8.,  261  Fed.  53,  Reeder  v.  U.  8.,  262  Fed.  36,  U.  8. 
V.  8teene,  263  Fed.  130.  So  in  ProhwerJc  v.  U.  8.,  249 
U.  S.  204,  39  S.  Ct.  249,  and  Pierce  v.  U.  8.,  40  S.  Ct. 
205,  the  defendants  were  convicted  of  distributing  certain 
literature  which  was  being  sent  out  pursuant  to  the  vote 
of  locals  of  the  Socialist  organization.  Abrams  (see 
Abrams  v.  U.  8.j  40  S.  Ct.  17)  was  apparently  a  Russian 
Jew  and  was  convicted  by  reason  of  his  distribution  of 
pamphlets  urging  a  general  strike  in  the  United  States 
in  aid  of  the  revolution  in  Russia.  In  addition  to  the 
cases  which  disclose  some  direct  connection  with  an  ultra 
radical  organization  as  the  cause  of  the  defendant's  act, 
there  are  a  number  wherein  the  language  constituting 
the  offense  was  clearly  a  product  of  social  discontent. 
The  defendant  in  Bhvberg  v.  U.  8.,  255  Fed.  865,  for 
example,  declared  that  the  moneyed  men  forced  the 
United  States  to  enter  the  war.  "This  Conscription  law 
is  just  one  more  attempt  of  Wall  street  to  tighten  its 
grip  on  the  people,"  declared  another  pamphleteer  {Gold- 
well  v.  U.  8.,  256  Fed.  805).  "The  war  is  for  the  big 
bugs  in  Wall  street,"  said  Heynacher  of  South  Dakota 
(Heynacher  v.  U.  8.,  257  Fed.  61).  "It  (the  war)  was 
a  money  making  proposition,  and  the  flteel  men  and  the 
big  men  and  the  big  office  holders  were  the  ones  that  were 
getting  the  benefit  of  it,  and  he  bet  Woodrow  Wilson  was 
getting  his  drag,"  was  the  sapient  utterance  which  landed 
Hickson  in  jail  (Hickson  v.  U.  8.,  258  Fed.  867).  The 
same  kind  of  statements,  that  it  was  a  rich  mto's  war, 
that  it  was  for  the  benefit  of  the  capitalists,  that  it  was 
solely  to  protect  investors  in  British  securities  and  so  on, 
figured  in  a  nimiber  of  other  cases.  See  for  example, 
U.  8.  v.  Nagler,  252  Fed.  217;  Mead  v.  U.  8.  257  Fed. 
639;  Wimmer  v.  U.  8.,  264  Fed.  11;  Bold  v.  U.  8.,  265 
Fed.  581. 

From  the  foregoing  resume  of  the  cases  several  sig- 
nificant facts  become  apparent.  The  first,  well  known 
and  not  of  vital  importance  at  the  present  time,  is  that 
in  any  foreign  war  a  considerable  number  of  our  foreign 
bom  will  sympathize  with  the  land  of  their  birth  rather 
than  with  that  of  their  adoption.  While  the  number  of 
convictions  under  the  acts  here  considered  for  con- 
duct palpably  induced  by  sympathy  with  Germany  is 
negligibly  small,  there  are  some  considerations  which 
must  not  be  ignored.  One  is  the  number  of  offenders 
whose  acts  cannot  be  classified  as  due  to  pro-Germanism, 
but  whose  names  clearly  betray  Teutonic  origin.  An- 
other is  that  the  organized  and  dangerous  enemy  propa- 
ganda during  the  war  took  forms  more  effective  than 
pamphlets  and  loose  speech,  and  found  its  opportunities 
in  sabotage,  destruction  of  property,  transmission  of  in- 
formation to  the  enemy  and  the  like.  Also  it  must  be 
remembered  that  in  computing  the  number  of  seditious 
aliens  in  the  United  States  the  summary  internments, 
which  greatly  outnumbered  the  convictions,  must  be  taken 
into  account. 

The  latent  disloyalty  of  a  part  of  our  foreign-bom 
population  is,  however,  a  factor  which  is  of  importance 
only  in  time  of  war,  and  therefore,  it  is  to  be  hoped, 
can  be  for  the  present  ignored.      The  fact  of  present 


moment  which  a  study  of  the  cases  under  the  Espionage 
Act  discloses  is  that  discontent  with  domestic  economic 
conditions  has  led  a  great  number  of  our  citizens  to  give 
aid  and  assistance  to  the  most  brutal  and  ruthless  alien 
enemy  that  ever  assailed  the  peace  of  the  world.  This 
condition  is  one  which  will  persist  in  times  of  peace.  It 
means  that  thousands  of  our  citizens  have  gotten  into  a 
state  of  mind  where  they  do  not  regard  this  as  their 
country,  to  be  Reformed  if  possible  the  better  to  conform 
to  their  desires,  but  to  be  loved  and  safeguarded  the 
while.  They  r^ard  the  entire  governmental  and  indus- 
trial machinery  of  our  nation  as  an  alien  thing,  imposed 
on  them  by  force,  by  a  separate  and  hostile  class.  They 
regard  themselves  as  victims,  who  owe  nothing  of  allegi- 
ance to  the  system  which  they  profess  to  believe  enslaves 
them.  Absurd  and  unreasonable  as  the  idea  may  seon, 
it  is  here.  It  runs  through  the  publications  and  the  utter- 
ances set  out  in  the  cases  cited.  It  is  held  by  thousands, 
and  held  so  firmly  that  the  great  wave  of  national  spirit 
which  the  war  evoked  did  not  dissolve  it  It  is  held  so 
sincerely  that  its  devotees  risked  the  penalties  of  a  drastic 
law  to  give  voice  to  their  sentiments.  Those  whom  the 
majority  consider  as  criminals  thousands  enshrine  as 
martyrs,  and  hold  up  their  crimes  and  punishment  for 
inspiration  and  emulation.  This  spirit  is  not  confined 
to  the  ignorant.  The  pamphlet  for  the  circulation  of 
which  Pierce  was  sent  to  prison  was  written  by  "an 
Episcopal  clergyman  ajid  a  man  of  sufficient  prominence 
to  have  been  included  in  the  1916-1917  edition  of  'Who's 
Who  in  America.' "  See  the  dissenting  opinion  of  Mr. 
Justice  Brandeds  in  Pierce  v.  U.  8.,  40  Sup.  Ct  205. 
In  a  footnote  to  the  same  opinion  are  quoted  utterances 
in  both  houses  of  Congress  identical  in  tenor  with  those 
for  which  agitators  were  later  sent  to  the  penitentiary. 

That  spirit  is  with  us  in  peace  as  it  was  in  war;  it 
will  merely  find  other  forms  of  expression.  Is  there  any 
manner  of  l^al  regulation  which  will  restrain  that  ex- 
pression without  infringing  on  the  just  rights  of  any 
citizen?  There  is  room  in  this  country  for  every  form 
of  opinion  as  to  the  changes  which  should  be  made  in  our 
governmental  and  economic  system.  Changes  there  must 
be,  and  only  the  fullest  and  fairest  discussion  will  lead 
public  sentiment  thereto.  The  substitution,  for  example, 
of  a  socialistic  for  an  individualistic  system  may  be 
wholly  unwise  and  pernicious,  but  those  who  think  other- 
wise should  be  permitted  freely  to  present  their  argu- 
ments. There  is  no  danger  that  the  American  people 
will  accept  hastily  and  unthinkingly  any  radical'  changes. 
The  conservative  influence  of  the  great  number  of  small 
property  owners  is  sufficient  guaranty  against  any  na- 
tional rashness. 

To  what,  the'.,  may  regulation  be  addressed?  First,  to 
all  agitation  which  looks  to  the  establishment  of  an 
alleged  reform  in  any  other  than  a  legal  and  constitu- 
tional manner.  It  makes  no  difference  what  the  grievance 
is  which  it  is  sought  to  redress;  it  makes  no  difference 
how  excellent  the  measure  which  it  is  proposed  to  in- 
stitute, if  the  agitation  is  aimed  at  the  accomplishment 
of  that  purpose  by  revolution,  by  general  strike,  or  by 
any  other  means  than  the  enactment  of  laws  in  a  con- 
stitutional manner,  or  the  amendment  of  the  Constitution 
in  the  prescribed  method,  it  should  be  made  criminal. 
In  the  second  place,  any  propaganda  based  on  the  theory 
that  the  government  of  the  United  States  is  a  thing  alien 
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and  hostile  to  any  class  of  its  citizens,  any  suggestion 
that  every  man  in  the  United  States  does  not  owe  a  full 
duty  of  alliance  to  the  government  and  obedience  to 
its  laws  should  be  made  criminal.  The  very  essence  of 
a  republic  is  the  power  of  the  majority  to  govern  accord- 
ing to  its  will,  subject  to  such  limitations,  as  the  Con- 
stitution fixes.  The  necessary  concomitant  is  the  duty 
of  the  minority  to  submit  loyally  to  that  government, 
keeping  up  freely  if  it  will  such  educational  measures  as 
may  in  time  convert  it  into  a  majority.  The  attempt  to 
s^regate  in  the  United  States  a  minority  class  which 
deems  the  government  to  be  an  alien  oppressor  to  which 
no  allegiance  is  owed  is  sedition  of  the  worst  sort,  and 
whether  that  class  is  or  is  not  receiving  its  just  share  of 
the  rewards  of  industry  is  entirely  beside  the  question. 

It  should  not  be  particularly  difficult  to  draft  a  law 
which,  without  endangering  any  rights,  will  put  a  stop 
to  the  loose  and  reckless  talk  by  which  the  security  of 
the  nation  is  being  jeopardized.  The  criterion  of  illegality 
in  respect  to  language  alleged  to  be  seditious  i^  always 
the  intent  to  incite  to  unlawful  acts.  (See  Abrams  v. 
U.  S.,  supra.)  That  intent  is  of  course  a  question  for 
the  jury,  and  this  of  itself,  except  perhaps  in  times  of 
great  public  excitement,  is  a  sufficient  safeguard  against 
any  oppressive  use  of  a  sedition  law. 

Most  of  the  statutes  now  on  the  books  deal  only  with 
an  earlier  type  of  seditious  agitation.  The  New  York 
act,  for  example,  prohibits  the  advocacy  of  anarchy,  which 
is  defined  as  "the  doctrine  that  organized  government 
should  be  overthrown  by  force  of  violence  or  by  assassina- 
tion of  the  executive  head  or  of  any  of  the  executive 
officials  of  government  or  by  any  unlawful  means."  (Penal 
Law,  §  160,  McKinney's  Consol.  Laws,  book  39,  p.  55.) 
Modem  ultra-radical  propaganda  seems  almost  wholly  to 
have  abandoned  the  idea  of  armed  revolution  or  whole- 
sale assassination,  and,  at  leasts  as  a  preliminary  measure, 
turns  its  energies  towards  the  accomplishment  of  the  same 
result  by  acquiring  a  domination  of  the  industrial  situa- 
tion. The  agitators  have  learned  that  with  absolute  con- 
trol of  industry  control  of  government  will  follow  auto- 
matically. If  this  movement  is  to  be  met  by  statute,  the 
legislation  must  be  of  a  type  as  modern  as  the  agitation 
itseK. 

There  is  a  class  of  legislation  which  has  been  adopted  in 
several  states  which  seems  worthy  of  general  imitation — 
that  prohibiting  the  advocacy  of  "criminal  syndicalism." 
Such  a  statute  was  passed  in  Minnesota  in  1917.  The 
statute  defines  the  crime  as  follows:  "Criminal  syndi- 
calism is  hereby  defined  as  the  doctrine  which  advocates 
crime,  sabotage  [this  word  as  used  in  this  bill  meaning 
malicious  damage  or  injury  to  the  property  of  an.  em- 
ployer or  by  an  employee],  violence  or  other  unlawful 
method  of  terrorism  as  a  means  of  accomplishing  indus- 
trial or  political  ends."  The  validity  of  the  act  was  sus- 
tained in  State  v.  Moil&n,  167  K  W.  345  1  A.  L.'  R  331, 
the  court  saying :  "The  contention  that  the  statute  violates 
rights  granted  and  secured  by  the  Federal  Constitution 
is  without  special  merit.  The  design  and  purpose  of  the 
Legislature  in  the  enactment  of  the  statute  was  the  sup- 
pression of  what  was  deemed  by  the  lawmakers  a  grow- 
ing menace  to  law  and  order  in  the  state,  arising  from  the 
practice  of  sabotage  and  other  unlawful  methods  of 
terrorism  employed  by  certain  laborers  in  furtherance  of 
industrial  ends  and  in  adjustment  of  allied  grievances 


against  employers.  The  facts  surrounding  the  practice  of 
sabotage,  and  like  in  terrorem  methods  of  self-adjudica- 
tion of  alleged  wrongs,  are  matters  of  common  knowledge 
and  general  public  notoriety  of  which  the  courts  will 
take  notice.  That  they  are  unlawful  and  within  the  re- 
strictive power  of  the  Legislature  is  clear.  Sabotage  as 
practiced  by  those  advocating  it  as  an  appropriate  and 
proper  method  of  adjusting  labor  troubles  embraces  among 
other  lesser  offensive  acts  the  wilful  and  intentional  in- 
jury to  or  destruction  of  the  property  of  the  employer  in 
retaliation  for  his  failure  or  refusal  to  comply  with  wage 
or  other  kindred  labor  demands.  It  amounts  to  malicious 
mischief  and  is  a  crime  at  common  law  as  well  as  by 
statute.  The  methods  of  terrorism  referred  to  in  the 
statute  have  close  relation  to  sabotage,  and  are  practiced 
for  the  purpose  of  intimidation,  and  to  coerce  employers 
into  a  compliance  with  labor  demands.  Methods  of  that 
sort  are  equally  unlawful  and  open  to  l^slative  con- 
demnation." A  California  statute  in  almost  identical 
terms  was  sustained  in  Ex  parte  McDermottj  183  Pac. 
437.  A  Washington  act  making  criminal  the  editing  of 
printed  matter  tending  to  encourage  or  advocate  disre- 
spect for  law  was  upheld  in  State  v.  Fox,  71  Wash.  185, 
127  Pac.  Ill,  affirmed  236^.  S.  273,  35  S.  Ct.  383. 
The  vagueness  of  that  statute,  however,  is  not  to  be  com- 
mended, despite  the  dictum  of  the  federal  Supreme  Court 
in  the  decision  just  cited  that  it  "is  not  likely  that  the 
statute  will  be  construed  to  prevent  publications  merely 
because  they  tend  to  produce  unfavorable  opinions  of  a 
particular  statute  or  of  law  in  general.'  'There  can  be 
no  sound  criticism  of  the  actual  result  reached  in  the 
Washington  case,  the  publication  on  which  the  conviction 
was  bqsed  being  one  inciting  to  a  criminal  violation  of  the 
law,  but  the  broad  terms  of  the  statute  permit  an  oppres- 
sive interpretation. 

There  is,  of  course,  a  deep-seated  prejudice  against 
sedition  laws  in  time  of  peace,  and  so  far  as  such  a  law 
may  fetter  criticism  of  officials  or  their  policies  that 
prejudice  is  well  founded.  But  to-day  the  United  States 
must  deal  with  a  specific  condition — organized  and 
dangerous  sedition  woven  through  the  entire  structure  of 
its  industrial  life.  That  sedition  must  either  be  pro- 
hibited by  law  and  rigidly  suppressed  or  else  tolerated 
until  it  gains  the  power  to  overthrow  the  government  and 
make  the  United  States  into  another  Russia. 

W.  A.  S. 


THE   NATIONAL   CONFERENCE   OF   COMMISSIONERS   ON 
UNIFORM  STATE  LAWS 

suhmaby  of  the  proceedings  op  the   thirtieth  annual 
Conference.* 

The  Thirtieth  Annual  Conference  of  Commissioners 
on  Uniform  State  Laws  was  held  at  St.  Louis,  August 
19-23,  1920.  Thirty-four  jurisdictions  were  repre- 
sented. The  Conference  was  called  to  order  by  President 
Blount     An   address  of  welcome  was  given  by  Hon. 

•  By  Prof.  Eugene  A.  Qilmore,  Madison,  Wis.,  Secretary  of 
the  Conference. 
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Frederick  W.  Lehmann,  on  behalf  of  the  St.  Louis  bar, 
to  which  there  was  a  brief  response  by  the  President. 
The  programme,  consisting  of  ten  sessions^  was  devoted 
to  hearing  reports  of  standing  and  special  committees, 
and  the  discussion  of  tentative  drafts  of  proposed  uni- 
form acts.  President  Blount  presided  at  the  first  three 
sessions.  President-elect  Stockbridge  at  the  other  sessions. 
The  following  drafts  of  acts  were  presented  by  the 
committees  having  these  subjects  in  charge: 

Seventh  tentative  draft  of  a  Uniform  Incorporation 
Act. 

First  tentative  draft  of  a  Uniform  Declaratory  Judg- 
ments Act.  *• 

Final  draft  of  a  Uniform  Act  Concerning  Depositions. 

Final  draft  of  an  Act  Concerning  Proof  of  Statutes 
of  Other  States. 

Fourth  tentative  draft  of  a  Uniform  Vital  Statistics 
Act. 

Fifth  tentative  draft  of  an  Occupational  Diseases  Act. 

The  acts  on  the  first  two  subjects  were,^  after  discus- 
sion, referred  to  their  respective  committees  for  further 
consideration  and  report.  The  acts  on  the  last  four  sub- 
jects were,  after  discusion  and  amendment,  finally 
approved  and  recommended  for  adoption  by  the  l^is- 
latures  throughout  the  jurisdiction  of  the  United  States. 

On  the  recommendation  of  the  Committee  on  Prohibi- 
tion, the  second  tentative  draft  of  a  Prohibition  Act  was 
not  considered. 

The  Conference,  on  the  recommendation  of  the  Com- 
mittee on  Commercial  Law,  approved  an  amendment  to 
Section  26  of  the  Uniform  Conditional  Sales  Act,  relating 
to  the  right  of  the  parties  to  a  conditional  sale  to  provide 
by  special  stipulation  for  the  waiver  of  certain  provisions 
of  the  Act  concerning  the  retaking  and  sale  of  chattels 
on  default  of  the  buyer. 

In  addition  to  the  regular  standing  committees,  viz.. 
Executive,  Legislative,  Publicity,  Attendance  and  Ap- 
pointment of  Commissioners,  special  committees  were  con- 
tinued on  the  following  subjects: 

Commercial  Law. 

Marriage  and  Divorce. 

Insurance. 

Corporation  Laws. 

Registration  of  Title  to  Land. 

Uniformity  of  Judicial  Decisions. 

Depositions  and  Proof  of  Statutes  of  other  States. 

Automobile  Legislation. 

Occupational  Diseases. 

Co-operation  with  the  American  Institute  of  Criminal 
Law  and  Criminology. 

Co-operation  with  the  American  Judicature  Society. 
,  Compacts  and  Agreements  between  States. 

.Securing  Compulsory  Attendance  of  Non-resident 
Witnesses. 

One  Day's  Rest  in  Seven. 

Marking  and  Labeling. 

Drug  Laws. 

Declaratory  Judgments. 

Prohibition. 

"The  special  committees  on  the  following  subjects  were 
t^liscontinued: 

Constitution  and  By-Laws. 

Wills,  Descent  and  Distribution. 


Conveyances. 

Taxation. 

Legislative  Drafting. 

Anti-Loan  Shark  Laws. 

Purity  of  Articles  of  Commerce. 

The  following  new  committees  were  authorized: 

Committee  on  Tribunal  for  Settling  Industrial  Dis- 
putes. 

Committee  on  Status  and  Protection  of  Ill^timate 
Children. 

Committee  on  Uniform  Aviation  Law. 

Committee  on  Uniform  Mortgage  Law. 

Committee  on  Uniform  Primary  Law  for  Federal 
Offices. 

The  Conference  voted  not  to  appoint  committees  to 
consider  the  following  subjects:  Uniform  Law  ProHibit- 
ing  and  Punishing  Criminal  Anarchy;  Uniform  Banking 
Law;  Uniform  Standard  of  Weights  and  Measures  and 
Purity  ^d  Inspection ;  Uniform  Law  on  Limitation  of 
Liens  of  Mortgages;  Uniform  Law  for  the  Standardiza- 
tion and  Licensing  of  Engineers. 

The  following  matters  were  referred  to  the  Committee 
on  Commercial  Law:  Uniform  Blue  Sky  Law;  Uniform 
Law  on  the  Liability  of  Bankers  with  Respect  to  Checks 
drawn  by  Fiduciaries;  the  question  of  harmonizing  the 
Sales  Act,  the  W^arehouse  Receipts  Act,  the  Bills  of  Lading 
Act,  and  'the  Stock  Transfer  Act  w^ith  respect  to  the 
negotiability  of  documents  of  titla 

There  was  referred  to  the  Committee  on  Scope  and 
Programme  the  matter  of  a  model  law  on  Health  In- 
surance; to  the  Committee  on  Marriage  and  Divorce  the 
question  of  an  amendment  to  the  Uniform  Divorce  Law 
as  preparfed  by  the  National  Divorce  Congress  in  1906 
and  approved  by  the  Commissioners  on  Uniform  State  ' 
Laws  in  1907. 

At  the  1919  Conference  a  special  committee  was  ap- 
pointed on  the  subject  of  Obsolete  and  Superseded  Acts, 
with  authority  to  consider  all  the  Acts  previously  drafted 
•and  approved  by  the  Conference,  and  to  report  such  as 
were  obsolete  or  supei-seded  by  later  acts.  The  report 
of  this  committee  was  approved. 

The  committee  also  recommended  that  the  act  entitled 
"An  Act  to  Establish  a  Law  Uniform  with  the  Laws  of 
Other  States  for  the  Acknowledgment  and  Execution  of 
Written  Instruments,"  approved  by  the  Conference  at 
its  meeting  in  1892  and  again  in  1895,  and  the  act 
entitled  "An  Act  to  Make  Uniform  the  Law  of  Acknowl- 
edgments to  Deeds  or  Other  Instruments  Taken  Outside 
the  United  States,"  approved  by  the  Conference  at  its 
meeting  in  1914,  be  referred  to  the  Executive  Committee 
to  consider  and  report  any  needed  changes  or  to  report  a 
consolidated  act,  as  said  committee  may  deem  best.  This 
recommendation  was  approved. 

The  Conference  approved  the  principle  reported  by  the 
Committee  on  Scope  and  Programme,  with  respect  to 
amendments  to  Uniform  Acts,  that  no  hard  and  fast  rule 
should  be  adopted  on  the  subject,  but  that  each  proposed 
amendment  should  stand  on  its  own  merits,  and  that  the 
necessity  for  such  an  amendment  must  be  clearly  shown, 
and  the  proposed  amendment  first  submitted  to  the  Com- 
mittee on  Scope  and  Programme  for  its  consideration, 
reference  and  recommendation. 

With  the  exception  of  the  special  committees  on  Uni- 
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form  Drug  Law,  Compacts  and  Agreements  Between 
States,  Uniformity  of  Judicial  Decisions,  the  special 
committees  either  made  no  reports  or  merely  formal  re- 
ports of  progress.  The  Committee  on  a  Uniform  Drug 
Law  made  an  extended  report  of  its  investigation  of  the 
subject  referred  to  it.  This  report  was  referred  to  the 
incoming  committee.  The  Committee  on  Compacts  and 
Agreements  between  States  made  a  brief  oral  report 
calling  attention  to  the  provision  of  the  Federal  Con- 
stitution recognizing  the  power  of  the  states  with  the 
consent  of  Congress  to  enter  into  compacts  and  agree- 
ments, and  pointed  out  the  possibility  of  utilizing  such 
power  in  the  interest  of  securing  uniformity,  and  also 
in  the  interest  of  foreign  commercial  relations. 

Announcement  was  made  of  the  deaths  of  Commis- 
sioners Francis  M.  Burdick  of  New  York,  George  White- 
lock  of  Maryland,  and  Frederick  N.  Judson  of  Missouri. 
The  Conference  voted  that  the  del^ations  from  these 
states  be  appointed  respectively  committees  to  draft 
proper  memorial  resolutions,  and  that  these  resolutions 
be  spread  upon  the  minutes  and  copies  sent  to  the  families 
of  the  deceased  commissioners. 

The  following  officers  were  elected  for  1920-21: 
President — Henry  Stockbridge,  Room  132,  Court  House, 
Baltimore,  Maryland.  Vice-President — George  B.  Young, 
Montpelier,  Vermont.  Secretary — ^Eugene  A.  Gilmore, 
University  of  Wisconsin,  Madison,  Wisconsin.  Treasurer 
— ^W.  O.  Hart,  134:  Carondelet  Street,  New  Orleans, 
Louisiana. 

The  National  Conference  of  Commissioners  on  Uniform 
State  Laws  is  composed  of  Commissioners  appointed  by 
Legislative  or  Executive  authority  from  the  States,  the 
District  of  Columbia,  the  territory  of  Alaska,  and  the 
Island  Possessions  of  the  United  States.  The  organiza- 
tion meeting  was  held  at  Saratoga,  New  York,  in  August, 
1892 ;  and  annual  meetings  have  been  regularly  held  since 
that  time,  immediately  preceding  the  meetings  of  the 
American  Bar  Association. 

The  purpose  of  the  organization,  as  its  name  imports, 
is  to  promote  uniformity  of  legislation  on  subjects  of 
common  interest  throughout  the  United  States.  The 
Commissioners  are  chosen  from  the  legal  profession,  and 
serve  without  compensation  or  emoluments  of  any  sort. 
Many  of  them  have  for  years  paid  their  own  expenses, 
and  all  of  them  have  rendered  unstinting  services  for  the 
public  welfare.  There  is  nothing  of  a  personal  or  private 
nature  about  any  of  the  aims  or  objects  of  the  National 
Conf erenca  Proposed  acts  are  carefully  drawn  by  special 
committees  of  trained  lawyers,  assisted  by  experts  in  many 
instances,  and  are  printed,  distributed  and  discussed  in 
the  National  Conference  at  more  than  one  annual  ses- 
sion. When  finally  approved  by  the  Conference,  the 
Uniform  Acts  are  recommended  for  general  adoption 
throughout  the  jurisdiction  of  the  United  States  and  are 
submitted  to  the  American  Bar  Association  for  its  ap- 
proval. Each  uniform  act  is  thus  the  fruit  of  one  or 
more  tentative  drafts  submitted  to  the  criticism,  correc- 
tion and  emendation  of  the  Commissioners,  and  represents 
the  experience  and  the  judgment  of  a  select  body  of 
lawyers  chosen  from  every  part  of  the  United  States. 

''The  common  law  is  reason  dealing  by  the  light  of  experience 
with  hxunan  afiEairs.  One  of  its  merits  is  that  it  has  the  capacity 
to  reach  the  ends  of  justice  by  the  shortest  paths." — ^Per  Swayne, 
J.y  in  Dickerson  v.  Colgrove,  100  U.  S.  584. 


TENANCY  BY  HOLDING  OVER 

At  the  present  time  a  strong  feeling  of  uncertainty  prevails 
amongst  landlords  as  to  what  tnay  be  the  value  of  house  property 
in  the  future,  and  it  is  not  surprising  that  they  often  prefer 
to  allow  their  lessees  to  hold  over  on  the  termination  of  the 
existing  lease,  leaving  the  question  of  a  new  lease  and  its  term 
to  be  determined  when  conditions  are  more  settled.  The  rule 
of  law  under  these  circumstances  is  fairly  clear.  If  there  is  a 
new  agreement  on  any  point,  then  that  supersedes  any  corre- 
sponding term  in  the  lease.  But  where  no  express  provision 
is  made  between  them,  there  is  at  first  a  tenancy  on  sufferance, 
and  then,  as  soon  as  rent  is  paid  and  accepted,  this  tenancy 
becomes  a  tenancy  from  year  to  year,  the  terms  being  such  of 
the  terms  of  the  expired  lease  as  are  ''applicable  to  or  not  in- 
consistent with"  a  yearly  tenancy.  That  is  the  presumption, 
but,  as  we  have  said,  it  is  Hable  to  be  rebutted  by  evidence  of 
an  agreement  to  the  contrary  between  the  parties. 

Instances  of  this  rule  are  common  enough  in  the  law  reports. 
Thus  an  agreement  in  a  lease  that  the  tenant  might  at  the  end 
of  the  term  retain  and  sow  part  of  arable  land  demised  and 
have  the  standing  thereof  until  the  following  harvest  was  held 
to  be  applicable  to  such  a  tenancy  (Hyatt  v.  QriflBths,  17  Ad. 
&  Ell.  505).  So  have  a  proviso  in  a  lease  for  re-entry  on  non- 
pajonent  of  rent  (Thomas  v.  Parker,  1  H.  &  N.  669),  a  covenant 
to  rebuild  in  case  of  fire  (Digby  v,  Axkinson,  4  Camp.  275,  and 
(more  recently)  a  clause  in  the  lease  providing  for  the  refetence 
of  disputes  to  arbitration  (Morgan  v.  Harrison,  97  L.  T.  Rep. 
445;  (1907)  2  Ch.  137).  The  last-named  case  is  also  an  authority 
to  the  efPect  that  where  a  lessee  is  expressly  authorized  to  hold 
as  tenant  at  will  the  same  presumption  applies  as  to  the  terms 
of  the  tenancy. 

Perhaps  the  clearest  statement  of  the  law  on  the  subject  is 
to  be  found  in  Dougal  v.  McCarthy  (68  L.  T.  Rep.  669;  (1893) 
1  Q.  B.  736).  In  that  case  Lord  Justice  Lopes  said  that  where 
there  is  a  mere  holding  over  by  the  tenant  after  the  expiration 
of  the  tenancy  for  a  year  by  consent  of  the  parties,  and  nothing 
is  said  in  reference  to  the  terms  of  the  tenancy  either  by  the 
landlord  or  the  tenant,  there  is  a  tenancy  from  year  to  year  on 
the  same  terms  as  those  of  the  lease  which  has  expired,  so  far 
as  they  are  not  inconsistent  with  such  a  tenancy;  there  is  a 
"renovation  of  the  old  agreement"  (Right  v.  Darby,  1  T.  R. 
159) ;  but  where,  after  the  expiration  of  the  term,  letters  have 
passed  or  conversation  has  taken  place  between  the  parties,  it 
is  a  question  for  the  jury  to  decide,  whether  there  has  been  a 
consent  by  both  parties  to  a  continuance  of  the  tenancy  and, 
if  so,  on  what  terms. 

In  the  recent  case  of  Bradbury  v.  Gimble,  a  brewery  was 
sublet  to  the  plaintiff  for  seven  years  with  a  covenant  that 
should  he  be  desirous  of  purchasing  the  unexpired  residue  of 
the  term,  which  was  for  999  years,  he  might  give  notice  in 
writing  to  his  immediate  lessors  six  calendar  months  before  the 
determination  of  his  underlease,  and  he  should  then  be  re- 
garded as  the  purchaser,  as  from  the  date  of  the  notice,  at  the 
price  of  £3000.  The  underlease  expired  on  the  31st  May,  1910, 
but  by  express  agreement  between  the  parties  it  was  extended 
for  twelve  months.  The  plaintiff  held  over  after  the  31st  May, 
1911,  and  continued  in  occupation  until  1919  as  tenant  from 
year  to  yeaf  at  the  same  rent  as  before.  His  lessors  then  sold 
the  residue  of  the  term  of  999  years  to  the  defendants  and 
gave  the  plaintiff  notice  to  quit.  The  plaintiff  then  gave  a 
written  notice,  in  accordance  with  the  covenant  in  the  lease, 
claiming  to  exercise  his  option  to  purchase;  and  upon  com- 
pletion of  the  sale  of  tiie  property  to  the  defendants  he  called 
upon  them  to  transfer  the  residue  of  the  term  to  him  at  the 
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price  of  £3000.  This  they  refused  to  do,  and  the  plaintiff  then 
took  out  a  summons  to  determine  the. effect  of  the  covenant 
in  the  lease.  His  case  was  that  holding  as  tenant  from  year 
to  year  on  the  terms  of  the  lease,  so  far  as  they  were  applicable 
he  could  in  any  year  exercise  the  option  to  purchase  contained 
in  the  lease,  provided  he  did  so  six  months  before  his  year's 
tenancy  expired.  ^ 

The  case  was  argued  upon  several  grounds,  but  eventually 
turned  on  this  question  alone,  whether  an  option  to  purchase 
was  a  term  of  the  lease  applicable  to  a  tenancy  from  year  to 
year.  In  Buckland  v.  Papillon  (15  L.  T.  Rep.  378;  L.  Rep. 
2  Ch.  67)  the  owner  of  a  long  term  agreed  to  let  certain  lands 
for  three  years  and  also  when  called  upon  by  the  tenant  to 
grant  him  a  lease  for  three  years,  seven  years,  or  the  whole 
term.  There  was  no  limitation  on  the  period  within  which  the 
tenant  oould  claim  to  exercise  this  right.  The  tenant  continued 
in  occupation  beyond  the  three  years  and  became  bankrupt. 
The  assignee  sold  the  bankrupt's  interest  to  a  purchaser,  and 
the  question  arose  whether  the  tenant's  option  had  gone  at  the 
end  of  three  years  or  no.  The  Lord  Chancellor  held  that  the 
option  existed  so  long  as  the  original  agreement  existed,  but  not 
afterwards,  because  it  was  not  one  of  the  terms  of  the  original 
agreement  under  which  the  tenant  afterwards  held  as  tenant 
from  year  to  year.  A  similar  view  was  expressed  by  the  Court 
of  Appeal  in  the  recent  case  of  Woodall  v.  Clifton  (93  L.  T. 
Rep.  257;  (1905)  2  Ch.  257).  There  a  lease  for  ninety-nine 
years  contained  a  proviso  that  if  the  lessee,  his  heirs,  or  assigns 
should  desire  to  purchase  the  fee  simple  for  £500  an  acre,  the 
lessee  would  execute  a  conveyance  in  favor  of  the  lessee,  his 
heirs  and  assigns,  on  receipt  of  the  purchase  money.  The  as- 
signee of  the  lease  gave  notice  to  the  assignee  of  the  reversion 
of  his  desire  to  purchase,  but  Mr.  Justice  Warrington  held  the 
option  to  be  invalid  on  the  ground  of  remoteness.  The  Court 
of  Appeal,  without  deciding  this  point,  held  that  the  proviso 
did  not  run  with  the  reversion  and  so  did  not  come  within  32 
Hen.  8,  c.  34,  and  was  not  exercisable  against  the  defendants, 
who  were  the  assignees  of  the  reversion.  Lord  Justice  Romer 
founded  his  judgment  in  the  Court  of  Appeal  on  the  fact  that 
the  covenant  did  not  affect  the  subject-matter  of  the  lease. 
''To  our  minds,"  he  said,  ''it  is  concerned  with  something  wholly 
outside  the  relation  of  landlord  and  tenant  with  which  the 
statute  of  Henry  VIII  was  dealing."  In  Bradbury  v,  Gimble 
(ubi  sup.)  Mr.  Justice  Peterson  similarly  regarded  the  option 
to  purchase  as  "wholly  outside  the  relation  of  landlord  and 
tenant,  and  not  as  one  of  the  terms  of  the  original  tenancy  on 
which  the  lessee  held  the  property  when  he  became  tenant  from 
year  to  year."  He  cited  the  views  expressed  in  Buckland  v. 
Papillon  (ubi  sup.)  and  Woodall  i;.  Clifton  (ubi  sup.)  on  this 
point  in  support  of  his  decision,  and  accordingly  held  that  the 
option  to  purchase  was  not  exercisable  by  the  plaintiff  after  the 
termination  of  the  lease. 

It  sliould  be  added  that  the  ease  of  Bradbury  v.  Gimble  (ubi 
sup.)  was  also  argued  on  behalf  of  the  defendants  on  the  ground 
that  the  covenant  in  question  was  void  for  remoteness;  but, 
having  regard  to  the  view  which  the  judge  took  of  the  main 
contention,  it  was  not  necessary  for  him  to  decide  the  point. 
The  decision  is  certainly  most  instructive  as  to  the  true  mean- 
Lug  of  the  rule  which  applies  in  the  case  of  a  tenant  holding 
over.  Too  little  stress  is  apt  to  be  laid  by  practitioners  on  the 
fact  that  the  terms  of  the  lease  are  applicable  only  in  so  far 
as  they  affect  the  strict  relationship  of  landlord  and  tenant. 
Any  covenants  in  the  lease  which  are  outside  that  relationsliip  are 
not  affected  by  the  rule  and  are  not  applicable  to  a  tenancy 
from  year  to  year  which  results  owing  to  the  tenant  holding 
over  on  the  expiration  of  the  lease. — Law  Times. 
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Insanity  of  Principal  as  Defense  to  Proceeding  for  For- 
feiture OF  Bail  Bond. — ^In  Smith  v.  People,  (Colo.)  184  Pac. 
372,  reported  and  annotated  in  7  A.  L.  R.  392,  it  was  held  to 
be  a  good  defense  to  a  proceeding  to  forfeit  a  bail  bond  that 
the  principal  was  insane  and  in  the  custody  of  the  authorities 
in  another  state.  The  court  said:  "It  is  plain  that  the  purpose 
of  a  recognizance  is  merely  to  insure  the  presence  for  trial  of 
a  person  accused  of  a  bailable  offense.  The  enriching  of  the 
public  treasury  is  no  part  of  the  object  at  which  the  proceeding 
is  aimed.  There  is  no  reason  for  penalizing  the  sureties  when 
it  appears  that  they  are  unable,  by  no  fault  of  their  own  or 
of  their  principal,  to  perform  the  condition  of  the  bond.  More- 
over, to  produce  for  trial  an  insane  person  would  serve  no  good 
purpose,  as  the  trial  could  not  proceed.  These  considerations 
have  been  many  times  recognized  by  the  courts,  which  have  set 
aside  forfeitures  and  vacated  judgments  on  bail  bonds  when 
the  principal  has  been  prevented  by  death,  sickness,  or  insanity 
frpm  appearing  as  required  by  the  bond.  Such  cases  come 
within  the  rule  which  relieves  from  the  obligation  of  a  contract 
rendered  impossible  of  performance  by  an  act  of  Qod.  'Ordi- 
narily, insanity  of  the  principal  is  a  good  defense  for  non- 
performance of  the  obligation  of  the  bond.'  2  R.  C.  L.  p.  55, 
par.  67.  In  Chase  v.  People,  2  Colo.  481,  this  court  held  that, 
when  a  principal  in  a  recognizance  was  on  the  return  day 
prevented  by  sickness  from  appearing,  such  sickness  not  being 
the  result  of  fault  or  misconduct  on  his  part,  a  judgment  of 
forfeiture  should  be  set  aside,  when  the  facts  were  made  to 
appear.  In  that  case  it  was  lield  that  the  costs  should  be  paid 
by  the  sureties.  In  Scully  v.  Kirkpatrick,  79  Pa.  324,  21  Am. 
Rep.  62,  a  number  of  cases  are  cited  to  the  effect  that  sickness 
and  insanity,  as  well  as  death,  excuse  performance  of  the  con- 
dition of  a  recognizance.  The  rule  is  well  settled,  and  has  our 
entire  approval." 

Taking  Money  prom  Pocket  of  Drunken  Man  as  Robbery. — 
It  seems  that  the  taking  of  money  from  the  pocket  of  a  drunken 
man,  which  requires  no  force  or  violence,  is  not  robbery,  al- 
though, upon  being  accused  of  the  theft,  the  thief  assaults  his 
victim.  It  was  so  held  in  People  i?.  Jones,  290  111.  603,  125 
N.  E.  256,  the  court  saying:  "'Robbery'  is  the  felonious  and 
violent  taking  of  money,  goods,  or  other  valuable  thing  from 
the  persbn'of  another  by  force  or  intimidation,  and  is  punish- 
able by  imprisonment  in  the  penitentiary  not  less  than  one  year 
nor  more  than  fourteen  years.  Private  stealing  from  the  person 
is  declared  by  the  statute  to  be  deemed  larceny,  and  is  punish- 
able, if  the  property  stolen  exceed  $15  in  value,  by  imprison- 
ment in  the  penitentiary  not  less  than  one  year  nor  more  than 
ten  years.  The  statute  makes  the  distinction,  and  it  is  the 
duty  of  the  courts  to  enforce  the  statute.  The  distinction  is 
that,  while  any  felonious  stealing,  of  the  personal  goods  of 
another  is  larceny,  it  is  necessary,  to  constitute  robbery,  that 
the  taking  be  by  force  or  intimidation.  The  force  or  intimida- 
tion is  the  gist  of  the  offense,  and  the  crime  of  robbery  is  not 
committed  imless  the  property  stolen  is  taken  frcHu  the  person 
by  force  or  intimidation.  Burke  v.  People,  148  111.  70,  35 
N.  E.  376;  Hall  v.  People,  171  lU.  540,  49  N.  E.  495.  In  the 
latter  case  Hall  unbuttoned  his  victim's  vest  and  took  the  pocket- 
book  from  his  inside  vest  pocket,  using  no  more  force  than 
the  mere  physical  effort  of  taking  the  pocketbook  from  the 
victim's  pocket  and  transferring  it  to  his  own,  and  the  court 
said  that  if  that  is  robbery,  then  no  practical  distinction  between 
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that  crime  and  larceny  from  the  person  exists.  The  owner's 
power  to  retain  his  property  must  be  overcome  by  the  use  of 
actual  violence  or  by  fear.  People  v.  Ryan,  239  111.  410,  88 
K  E.  170.  In  People  v.  CampbeU,  234  111.  391,  123  Am.  St. 
Rep.  107,  14  Ann.  Cas.  186,  84  N.  E.  1035,  it  was  held  that 
the  force  required  to  tear  a  diamond  stud  from  the  wearer's 
shirt  front,  to  which  it  was  attached  by  a  spiral  pin,  and  the 
struggle  to  retain  the  pin,  constituted  the  taking  robbery.  In 
the  present  case  the  incriminating  evidence  tended  to  show  only 
a  stealthy  taking  of  the  pocketbook  from  Kehl's  pocket  and 
transferring  of  it  to  Jones's  pocket.  The  evidence  excluded  any 
attempt  to  use  violence.  Th^re  was  no  evidence  of  a  struggle 
to  retain  possession  of  the  pocketbook,  but  only  an  accusation 
of  the  theft  after  it  occurred,  which  the  plaintiff  in  error  re- 
sented by  assaulting  the  accuser.  The  actions  of  the  plaintiff 
in  error  as  testified  to  were  those  of  a  pickpocket,  and  not  of  a 
highwayman." 

Power  op  Majoritt  op  Religious  Society  to  Convey 
Chubch  Property. — In  Baptist  City  Mission  Society  v.  People's 
Tabernacle  (Colo.),  174  Pac  1118,  reported  and  annotated  in 
8  A.  L.  R.  102,  it  was  held  that  the  majority  present  at  a 
church  meeting  cannot  convey  church*  property  to  another 
religious  denomination  against  the  protest  of  the  minority, 
although  no  express  trust  was  established  by  those  donating 
the  funds  with  which  the  property  was  purchased.  The  court 
said:  "Can  a  majority  of  those  present,  at  a  meeting  called 
for  that  purpose,  order  the  execution  of  a  deed  to  their  church 
property  to  another  denomination  practically  without  considera- 
tion, thereby  leaving  their  own  church  society  without  any  church 
edifice  or  other  place  within  which  to  worship,  and  where  the 
result  of  the  transaction  makes  it  practically  a  gift  of  the 
property  from  one  denomination  to  another,  leaving  the  grantor 
organization  with  nothing  for  its  members  to  do  but  to  go  into 
the  other  denomination,  disperse,  or  again  raise  money  with 
which  to  rent  or  buy  another  edifice  within  which  to  carry  on 
its  worship?  In  pther  words,  can  a  majority  only  of  those 
present  at  a  meeting  (although  called  for  that  purpose)  of  a 
church  organization  of  one  denomination  turn  its  temporalities 
over  to  another  denomination  for  the  use  and  benefit  of  the 
latter  denomination  as  here  attempted?  The  trial  court  was  of 
opinion  that  it  could  not  be  thus  acomplislied.  We  are  in 
accord  with  this  conclusion,  which  is  supported  by  the  great 
weight  of  authority.  Marien  v.  Evangelical  Creed  Cong. 
Church,  132  Wis.  650,  113  N.  W.  66;  Roshi's  Appeal,  69  Pa. 
463  Am,  Rep.  275;  Smith  v.  Pedigo,  145  Ind.  361,  19  L.  R.  A. 
433,  32  L.  R.  A.  838,  33  N.  E.  777,  44  N.  E.  363;  Lindstrom  v. 
TeU,  131  Minn.  203,  154  N.  W.  969;  Mt.  Helen  Baptist  Church 
V.  Jones,  79  Miss.  488,  30  So.  714;  Mt.  Zion  Baptist  Church  v. 
Whitmore,  83  Iowa  138,  13  L.  R.  A.  198,  49  N.  W.  881; 
Landrith  v.  Hudgins,  121  Tenn.  556,  120  S.  W.  783;  Rottmann 
V.  Bartling,  22  Neb.  375,  35  N.  W.  126;  Franke  v,  Mann,  106 
Wis.  118,  48  L.  R.  A.  856,  81  N.  W.  1014;  Madison  Ave. 
Baptist  Church  v.  Baptist  Church,  46  N.  Y.  131;  Everett  v. 
Jennings,  137  Ga.  253,  73  S.  E.  375;  Schnorr's  Appeal,  67 
Pa.  138,  5  Am.  Rep.  415;  Cape  v.  Plymouth  Cong.  Church,  130 
Wis.  174,  109  N.  W.  928;  Watson  v,  Jones,  13  WaU.  679,  20 
L.  ed.  666;  Lemp  v.  Raven,  113  Mich.  375,  71  K  W.  627; 
Krecker  v.  Shirey,  163  Pa.  534,  29  L.  R.  A.  476,  30  Atl. 
440;  Brundage  v,  Deardorf  (C.  C.)  55  Fed.  839;  Berry 
V.  Second  Baptist  Church,  37  Okla.  117,  130  Pac  585,  34  Cyc. 
1167,  1169:  Madison  Ave.  Baptist  Church  v.  Baptist  Church, 
73  N.  T.  8^.  While  it  is  true  that  the  language  in  the  deeds 
from  the  original  grantors  to, the  defendant  in  error  for  the 


lots  in  controversy  does  not  contain  a  declaration  pertaining 
to  the  use  or  the  purposes  for  which  they  were  secured,  it  is 
clearly  shown  that  they  were  secured  for  these  uses,  and  were 
being  used  for  these  purposes,  and  not  otherwise.  In  such 
eases  the  weight  of  authority  is  that,  when  not  set  out  in  the 
deed,  the  purposes  for  which  they  were  secured  and  being  used 
qan  be  otherwise  shown  to  exist.  Landrith  v.  Hudgins,  121 
Tenn.  556,  120  S.  W.  783;  Lindstrom  v.  Tell,  131  Minn.  203, 
154  N.  W.  969;  Smith  v.  Pedigo,  145  Ind.  361,  19  L.  R.  A.  433, 
32  L.  R.  A.  838,  33  K  E.  777,  44  N.  E.  363;  Franke  v,  Mann, 
106  Wis.  118,  48  L.  R.  A.  856,  81  N.  W.  1014;  Hale  v.  Everett, 
53  N.  H.  9,  16  Am.  Rep.  82." 

Right  op  Personal  Representative  of  Murdered  Person 
TO  Recover  Insurance  Money  for  Sole  Benefit  op  Murderer. 
— In  Johnston  v.  Metropolitan  life  Ins.  Co.,  (W.  Va.)  100 
S.  E.  865,  reported  and  annotated  in  7  A.  L.  R.  823,  it  was 
held  that  the  personal  representative  of  a  murdered  person 
could  not  recover  the  proceeds  of  an  insurance  policy  on  the 
life  of  the  deceased  where  the  murderer  was  the  sole  distributee 
of  the  estate  of  the  insured  person.  The  court  said:  "The 
defendant  insists  that  the  personal  representative  should  not  be 
allowed  to  recover,  for  the  reason  that  such  recovery  would  be 
for  the  benefit  of  the  murderess.  The  insured  had  no  children, 
and  his  widow,  under  the  Law  of  Descents  and  Distributions, 
is  the  sole  distributee  of  his  personal  estate.  The  fact  that  the 
courts  will  not,  on  grounds  of  public  policy,  permit  her  to  bring 
suit  to  recover  this  fund,  does  not  bar  her  from  taking  the 
estate  of  her  deceased  husband.  Under  our  law  there  is  no 
longer  corruption  of  blood  or  forfeiture  of  estates  upon  con- 
viction of  crime,  and  there  is  no  exception  in  our  Statutes  of 
Descents  and  Distributions  precluding  one  from  inheriting  in  a 
case  like  this.  The  laws  governing  the  devolution  of  property 
are  an  expression  of  the  public  policy  of  the  state,  contained 
in  its  Constitution  and  legislative  acts,  and  the  courts  are  not 
justified  in  attaching  to  these  acts  exceptions  or  limitations 
which  have  not  been  placed  thereon  by  the  lawmaking  bodies. 
It  therefore  follows  that  if  the  personal  representative  of  the 
insured  in  this  case  is  permitted  to  recover  this  fund,  the  bene- 
ficiary will  accomplish  by  indirection  that  which  she  could  not 
do  directly.  That  tiie  property  of  one  who  has  been  murdered 
will  devolve  upqn  the  murderer,  where  such  is  the  course  of 
distribution  provided  by  law,  seems  to  be  well  settled  in  most 
of  the  American  states.  .  .  .  Will  the  courts,  then,  allow  them- 
selves to  be  used  for  the  purpose  of  bringing  into  existence  an 
estate  which  will,  by  operation  of  law,  devolve  on  one  who, 
because  of  his  conduct,  is  not  entitled  to  itf  The  admin- 
istrator has  no  interest  in  the  subject-matter.  It  is  agreed  here 
that  ihe  insured  left  no  debts,  and  it  follows  that  every  dollar 
of  the  fund  recovered  by  the  administrator  in  his  representative 
capacity  must  go  to  the  murderess.  The  suit  is  simply  in  his 
name  for  the  benefit  of  the  one  who  feloniously  caused  the 
insured's  death.  ...  In  some  of  the  cases  we  have  above  cited, 
permitting  a  recovery  by  the  administrator  of  the  insured  where 
the  beneficiary  had  caused  the  death,  it  was  suggested  that  part 
of  the  fund  might  go  to  the  beneficiary  under  the  law  of 
Descents  and  Distributions,  but  that  was  held  not  to  defeat 
recovery.  That  may  be  true  where  only  part  of  the  fund  goes 
to  the  guilty  party.  It  may  be  that  the  courts  would  not  allow 
the  innocent  to  be  deprived  of  the  property  to  which  they  are 
entitled,  for  the  sole  reason  that  to  enforce  their  rights  would 
also  confer  a  benefit  upon  a  guilty  party.  However,  that  ques- 
tion does  not  arise  here,  and  we  express  no  opinion  thereon.  We 
are  of  opinion,  however,  that  where  the  guilty  party  would  take 
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the  whole  of  the  recovery  in  case  one  is  allowed,  the  policy  of 
our  law  as  effectually  denies  recovery  as  it  would  were  the  suit 
brought  in  the  name  of  the  guilty  party  himself." 

Liability  for  Damage  by  Vessel  to  Fish  Trap. — ^A  navi- 
gator is  liable  in  damages,  it  seems,  for  negligently  destroying 
a  licensed  fish  trap  in  a  public  navigable  water.  It  was  so 
held  in  Anderson  v,  Columbia  Contract  Co.,  (Oregon)  184  P&c. 
240,  wherein  the  court  said:  "Stated  in  general  terms,  the  right 
of  fishery  must  give  way  to  the  right  of  navigation.  Expressed 
in  more  accurate  language,  the  paramountcy  of  the  right  of 
navigation  does  not  extinguish  the  right  of  fishery,  although 
the  former  does,  whenever  there  is  a  necessary  conflict,  limit- 
the  latter,  and  compel  it  to  yield  so  far  as  the  right  of  fisher 
interferes  with  the  fair,  useful,  and  legitimate  exercise  of  the 
right  of  navigation.  .  .  .  Continuing  to  employ  general  terms 
when  referring  to  the  right  of  navigation,  in  the  abstract,  a 
boat  has  a  right  to  'take  her  course,*  and  to  go  when  and  where 
it  is  necessary  to  go,  and  is  not  obliged  to  stop  or  go  out  of 
her  way,  or  wait  upon  the  movements  of  those  who  are  managing 
a  fishing  seine  or  net;  and  yet  this  right  of  navigation,  which 
entitles  the  public  to  the  unobstructed  use  of  every  part  of  the 
stream  which  is  capable  of  navigation  by  boats,  and  authorizes 
a  boat  to  'take  her  course,'  cannot  be  exercised  without  regard 
to  the  rights  of  others.  The  navigator  of  a  public  stream  must 
manage  his  craft  with  ordinary  care  and  with  due  regard  to  the 
rights,  property,  and  lives  of  others.  1  Famham,  Waters, 
J4  27,  31,  33;  John  Spry  Lumber  Co.  v.  The  C.  H.  Green,  76 
Mich.  320,  332,  43  N.  W.  576.  While  a  boat  may  'take  her 
course,'  nevertheless  a  navigator  cannot  with  impunity  do  un- 
necessary damage  to  a  fisherman  or  his  property;  but,  upon 
the  contrary,  the  paramount  right  of  navigation  must  be  exer- 
cised fairly,  and  not  arbitrarily,  and  with  due  regard  to  the 
subordinate  right  of  fishery,  and  a  boat  must  be  so  navigated 
as  not  to  do  unnecessary  damage.  1  Famham,  Waters,  $  33a; 
Gould,  Waters,  2d  ed.  5  87;  Porter  v,  Allen,  8  Ind.  1,  65  Am. 
Dec.  750;  Lewis  v.  Keeling,  46  N.  C.  (1  Jones,  L.)  299,  307, 
62  Am.  Dec.  168;  Post  v.  Munn,  4  N.  J.  L.  61,  7  Am.  Dec.  570. 
For  example,  if  nets  are  placed  across  the  channel  of  a  river, 
so  as  to  be  a  bar  to  navigation,  a  vessel  may,  if  reasonably 
necessary  to  do  so,  run  over  the  nets;  but,  if  a  navigator  is 
warned  or  ought  to  have  known  of  his  approach  toward  the 
net  of  a  fisherman,  he  is  liable  for  damage  resulting  from  his 
negligent  failure  to  avoid  doing  damage,  if  he  can  do  so  without 
prejudice  to  the  reasonable  prosecution  of  his  voyage.  Horst  v. 
Columbia  Contract  Co.,  89  Or.  344,  350,  352,  174  Pac.  161; 
Hopkins  V.  Norfolk  &  S.  R.  Co.,  131  N.  C.  463,  42  S.  E.  902; 
Cobb  V.  Bennett,  75  Pa.  326,  329,  15  Am.  Rep.  752;  Wright  v. 
Mulvaney,  78  Wis.  89,  9  L.  R.  A.  807,  23  Am.  St.  Rep.  393, 
46  N.  W.  1045.  The  ruling  in  Wright  v,  Mulvaney  is  of  peculiar 
interest,  for  the  reason  that  there,  as  here,  a  pound  net  fish 
trap  was  injured  by  a  boat  with  a  tow,  and  some  of  the  other 
material  particulars  were  like  the  facts  presented  here.  The  court 
says:  'But  it  does  not  necessarily  result  from  this  [the  para- 
mount right  of  navigation]  that  the  navigator  may  carelessly 
and  negligently  run  his  vessel  upon  the  nets  of  fishermen  and 
destroy  them,  and  escape  liability  therefor  merely  because  he 
did  not  do  so  maliciously  or  wantonly.  Such  a  proposition  shocks 
any  proper  sense  of  justice.  The  benefit  which  the  navigator 
is  entitled  to  claim  by  reason  of  his  paramount  right  is,  we 
apprehend,  that  when  the  two  rights  necessarily  conflict,  the 
inferior  must  yield  to  the  superior  right.  But  he  may  not  by  his 
own  negligence  unnecessarily  force  the  two  rights  into  conflict, 
and  then  claim  the  benefit  of  the  paramount  right.' " 


Validity  op  Statute  Providing^  fob  Destruction  of  Dis- 
eased OB  Injubed  Animal. — The  police  power,  it  seems,  does 
not  extend  to  the  destruction  of  an  animal,  as  diseased  or  in- 
jured beyond  recovery,  without  notice  to  the  owner  and  oppor- 
tunity for  him  to  be  heard,  and  a  statute  providing  for  such 
summary  destruction  is  invalid.  It  was  so  held  in  Randall  v. 
Patch,  (Me.)  108  Atl.  97,  reported  and  annotated  in  8  A.  L.  R. 

65,  wherein  the  court  said:  "Trover  for  a  horse  taken  from 
the  plaintiff's  possession  against  his  objection  and  killed  by  the 
defendant.  It  is  conceded  that  when  the  acts  complained  of 
were  done  the  defendant  was  an  officer  or  agent  of  the  Society 
for  the  Prevention  of  Cruelty  to  Animals,  and  that  he  had 
complied  with  all  the  provisions  of  5  59  of  chapter  126,  Rev. 
Stat.  The  constitutionality  of  J  59  is  challenged.  The  section 
is  as  follows:  'Any  officer  or  agent  of  any  society  for  the 
prevention  of  cruelty  to  animals  may  lawfully  cause  to  be  de- 
stroyed forthwith,  any  animal  found  abandoned  or  not  properly 
cared  for,  appearing  in  the  judgment  of  two  reputable  persons 
called  by  him  to  view  the  same  in  his  presence,  to  be  diseased 
or  injured  or  in  a  condition  from  lack  of  food,  water  or  shelter, 
past  recovery  for  any  useful  purpose.'  .  .  .  The  plaintiff  claims 
that  he  has  been  deprived  of  his  property  without  'due  process 
of  law'  (U.  S.  Const.  14th  Amend.)  and  in  contravention  of 
'the  law  of  the  land'  (Me.  Const,  art.  1,  $6).  The  quoted 
phrases  are  identical  in  meaning.  State  v.  Knight,  43  Me.  122; 
Bennett  v.  Davis,  90  Me.  105,  37  Atl.  864.  Notice  and  oppor- 
tunity for  hearing  are  of  the  essence  of  due  process  of  law. 
Bennett  v.  Davis,  supra;  Rusk  t?.  Thompson,  170  Mo.  App.  76, 
1556  S.  W.  64;   Smith  v.  State  Medical  Examiners,  140  Iowa 

66,  117  N.  W.  1117.  A  hearing  before  a  judicial  tribunal  is 
not  essential,  but  there  must  be  notice  and  a  reasonable  oppor- 
tunity for  a  hearing  before  some  tribunal.  Bennett  v,  Davis, 
supra;  People  v.  Apfelbaum,  251  111.  18,  95  N.  E.  995.  An 
act  that  purports  to  authorize  procedure  depriving  an  owner 
of  his  property  without  opportunity  for  hearing  and  without 
notice  violates  both  the  Federal  and  State  Constitutions.  .  .  . 
The  defendant  contends  that  J  59  is  a  valid  exercise  of  the 
police  power.  No  court  has  ever  undertaken  to  define  the  limits 
of  the  police  power  of  the  state.  New  occasions  teach  new 
applications  of  it.  It  is  based  upon  society's  right  of  self- 
defense  and  is  co-extensive  with  that  right.  State  v.  Starkey, 
112  Me.  12,  90  Atl.  431,  Ann.  Ca^.  1917A  196.  Under  the 
police  power  the  use  by  the  owner  of  many  species  of  private 
property  has  been  held  to  be  subject  to  uncompensated  restric- 
tion and  regulation.  For  numerous  illustrations  see  State  v, 
Robb,  100  Me.  186,  60  Atl.  874,  4  Ann.  Cas.  275;  Opinion  of 
Justices,  103  Me.  506,  19  L.  R.  A.  (N.  S.)  422,  69  Atl.  627, 
13  Ann.  Cas.  745;  State  v.  Starkey,  112  Me.  10,  90  Atl.  431, 
Ann.  Cas.  1917A  196.  In  cases  of  extreme  and  urgent  necessity, 
as  conflagrations  (Farmer  v,  Portland,  63  Me.  47),  or  epidemics 
(Seavey  v.  Preble,  64  Me.  121),  it  justifies  the  destruction  of 
property  without  preliminary  notice  or  hearing,  and  even  with- 
out compensation.  But  4  59  provides  for  the  destruction  of 
property,  and  not  for  restrictions  upon  or  regulation  of  its  use, 
and  it  cannot  be  justified  as  a  measure  of  urgent  necessity.  If 
i  59,  now  as  in  its  original  form  in  the  Act  of  1883,  related  to 
abandoned  animals  merely,  our  conclusion  might  be  different. 
The  destruction  by  public  authority  of  an  abandoned  animal 
deprives  nobody  of  property.  But  the  section  in  its  present 
form  does  not  refer  to  abandoned  animals  only.  It  purports  to 
authorize  the  defendant  to  do,  without  notice  or  hearing,  what 
the  agreed  statement  says  he  did,  to  wit,  that  he  'took  the 
horse  from  the  plaintiff's  possession  against  his  o])jection'  and 
killed  it.    It  thus  contravenes  an  explicit  constitutional  mandate." 
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Peace  Officer  Employed  at  Private  Plant  as  Within 
Purview  of  Workmen's  Compensation  Act. — A  deputy  sheriff 
employed  by  the  operator  of  a  mine  to  preserve  order  on  its 
premises  is  acting  in  the  course  of  his  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act  when  quelling  a 
riot  in  a  shack  owned  by  the  operator,  and  situated  adjacent 
to  its  property,  so  as  to  be  entitled  to  compensation,  although 
the  statute  excludes  from  the  definition  of  employee  any  person 
holding  an  appointment  as  deputy  sheriff  appointed  for  the 
convenience  of  the  appointee,  but  receiving  no  compensation 
from  the  public  for  service,  arid  providing  that  such  last  ex- 
clusion shall  not  prevent  any  person  so  deputized  from  recover- 
•ing  against  a  private  person  employing  him,  for  injury  occur- 
ring in  the  course  of  and  arising  out  of  such  employment.  It 
was  so  held  in  Engels  Copper  Mining  Co.  v.  Industrial  Accident 
Commission,  (Cal.)  185  Pac.  182,  wherein  the  court  said: 
"Where  a  private  company  or  individual  employs  a  watchman 
or  special  officer,  and  in  making  its  selection  deliberately  chooses 
an  officer  of  the  law,  in  order  to  take  advantage  of  his  authority, 
as  did  petitioner  in  the  instant  case,  and  where  such  officer 
performs  acts  advantageous  to  and  expressly  or  impliedly 
directed  by  the  employer,  which  happen  at  the  same  time  to  be 
acts  which  it  would  be  his  official  duty  to  perform,  is  such  an 
employee  acting  in  the  course  of  employment  within  the  meaning 
of  the  Workmen's  Compensation  Act?  Respondent  relies  upon 
J  8  (a)  of  the  statute  (Stat.  1917,  p.  835),  which  defines  the 
term  'employee'  and  includes  'all  elected  and  appointed  paid  public 
officers,'  but  excludes  'any  person  holding  an  appointment  as 
deputy  clerk,  deputy  sheriff,  or  deputy  constable  appointed  for 
the  convenience  of  such  appointee,  who  receives  no  compensa- 
tion from  the  county  or  municipal  corporation,  or  from  the 
citizens  thereof  for  services  as  such  deputy.'  The  section,  how- 
ever, provides  'that  such  last  exclusion  shall  not  deprive  any 
person  so  deputized  from  recourse  against  any  private  person 
employing  him  for  injury  occurring  in  the  course  of  and  arising 
out  of  such  employment.'  The  question  presented  in  the  instant 
case  evolves  the  construction  to  be  placed  upon  the  words  of 
the  proviso  above  quoted.  Petitioner  contends  that  the  'em- 
ployment' referred  to  in  the  proviso  has  no  relation  to  the 
performance  of  official  acts,  and  that  a  deputized  person  can  be 
an  employee  only  when  performing  some  act  in  no  wise  con- 
nected with  his  official  duties.  With  this  construction  we  cannot 
agree.  It  would  not,  we  think,  require  an  express  statutory 
reservation  to  secure  to  a  deputy  sheriff  the  right  to  compensa- 
tion for  an  injury  received  in  the  course  of  working  at  a 
mechanical  art  or  trade.  The  clause  in  question  should  not  be 
regarded  as  intended  to  effect  this  purpose,  and  thereby  be 
interpreted  as  a  purely  supererogatory  enactment,  if  it  may 
fairly  be  construed  in  such  a  manner  as  to  give  it  a  rational 
purpose.  In  our  opinion,  the  statute  is  to  be  construed  in  the 
light  of  the  common  practice  of  property  owners  to  choose  as 
watchmen  or  special  officers  men  who  are  deputized  officers  of 
the  law,  and  to  secure  the  dSputization  of  such  watchmen  or 
special  officers  engaged  by  them  as  are  not  already  deputies. 
It  is  obviously  to  this  class  of  deputies  that  the  excluding  clause 
of  the  statute  refers,  in  sharp  contrast  to  the  provisions  of  the 
including  clause.  It  is  in  the  light  of  the  meaning  of  the  ex- 
cluding clause  that  the  proviso  in  question  must  be  read.  So 
read,  its  clear  effect  is  to  provide  that,  where  a  deputy  performs 
acts  which,  while  official  in  their  nature,  are  advantageous  to  the 
employer  and  directed  by  him,  not  incidentally  merely,  but  as 
part  of  the  duties  prescribed  and  contemplated  in  the  contract 
of  employment,  then  such  deputy  is  acting  in  the  course  of  his 
private  employment  within  the  meaning  of  the  provisions  of  the 
Workmen's  Compensation  Act." 


What  Constitutes  Death  prom  Freezing  Within  Accident 
Insurance  Policy. — ^In  Continental  Casualty  Co.  v.  Harden- 
bergh,  (Miss.)  83  So.  278,  reported  and  annotated  in  8  A.  L.  E. 
229,  wherein  was  involved  the  application  of  a  provision  in 
an  accident  insurance  policy  limiting  the  recovery  in  case  the 
loss  resulted  from  freezing,  the  facts  and  the  holding  of  the 
court  were  thus  stated  in  the  opinion:  "The  facts  relating  to 
the  death  are  undisputed,  and  present  a  very  pathetic  picture. 
The  insured  went  duck  hunting  on  the  morning  of  December 
28,  1917,  at  a  small  station  on  the  Illinois  Central  Railroad  a 
few  miles  north  of  New  Orleans,  named  La  Branche.  There 
was  a  hunting  clubhouse  at  this  place,  and  the  keeper  upon 
parting  with  the  deceased  that  morning  agreed  to  meet  him  at 
a  certain  point  at  5  o'clock  in  the  afternoon.  The  hunting 
ground  was  over  a  marshy  swamp  practically  covered  with 
water.  The  deceased  wore  hip  boots  and  carried  his  gun  and 
ammunition.  It  was  a  very  cold  day,  and  the  wind  was  blowing 
almost  a  gale  during  the  day.  The  thermometer  stood  at  about 
10  degrees  above  zero.  The  deceased  failed  to  keep  his  appoint- 
ment that  afternoon  with  the  lodge  keeper.  A  fruitless  search 
was  made  by  the  keeper  and  others  for  the  deceased  until  mid- 
night that  night.  Signal  lights  were  also  displayed  to  guide  the 
deceased  to  his  place  of  destination.  The  next  morning  a  party 
of  searchers  was  led  to  the  body  of  the  deceased  by  a  hunting 
dog  which  belonged  to  the  gamekeeper,  but  had  accompanied 
the  deceased  on  the  hunt.  The  deceased  was  lying  on  his  back 
dead  about  150  yards  from  the  agreed  meeting  point  with  the 
gamekeeper.  The  water  around  his  body  had  frozen.  His  face 
and  the  upper  part  of  his  body  were  not  submerged,  however. 
The  body  itself  was  frozen  stiff.  The  left  leg  was  sunk  to  the 
knee  in  a  hole  of  some  kind,  and  there  was  some  little  trouble 
in  extricating  it.  There  were  one  or  two  empty  shells  near  the 
body,  indicating  that  the  deceased  had  fired  his  gun  after  getting 
his  foot  caught  in  this  hole.  About  a  mile  from  the  body  was 
found  a  string  of  twenty-one  ducks  evidently  killed  by  the 
deceased  in  his  hunt  of  that  day.  The  undisputed  testimony 
shows  that  the  body  of  the  deceased  was  frozen  stiff,  and  that 
the  water  around  his  body  had  become  frozen,  and  the  ice  had 
to  be  broken  before  it  could  be  moved.  The  faithful  dog  had 
remained  with  the  deceased  all  night,  and  the  dog  hair  upon  the 
clothing  of  the  deceased  showed  that  the  dog  had  slept  on  the 
chest  of  the  deceased.  It  was  the  contention  of  the  appellee 
in  the  lower  court,  and  is  his  contention  here,  that  it  was  a 
question  of  fact  to  be  decided  by  the  jury  whether  or  not  the 
proximate  cause  of  the  death  of  the  deceased  was  getting  his 
foot  caught  and  mired  in  the  hole.  The  jury  adopted  this 
theory  and  returned  a  verdict  in  favor  of  the  appellee  for 
$1000.  The  appellant  contends  that  the  uncontradicted  testimony 
shows  that  the  deceased  met  his  death  by  freezing,  and  that 
under  the  terms  of  the  policy  above  set  out  only  one-eighth  of 
the  principal  sum  can  be  recovered.  The  insuring  clause  of  this 
policy  provides  that  where  the  insured  shall  receive  personal 
injury  which  is  effected  directly  and  independently  of  all  other 
causes,  etc.  Under  part  III  caption  'Special  indemnities,'  and 
eliminating  those  parts  not  material  to  this  issue,  clause  3  reads 
as  follows:  'Where  either  the  accidental  injury  causing  the  loss 
or  the  loss  itself  results  from  .  .  .  freezing  sustained  by  the  in- 
sured while  not  engaged  in  his  occupation.'  Under  this  clause 
the  insurer  is  liable  for  only  one-eighth  of  the  amount  of  the 
policy,  first,  where  the  injury  causing  the  loss  results  from 
freezing;  or,  second,  where  the  loss  itself  results  from  freezing. 
This  clause  of  the  policy  is  plain  and  unambiguous.  It  is  a  valid 
and  binding  clause.  The  parties  to  the  contract  were  sui  juris 
and  had  the  right  to  make  a  contract  with  this  clause  therein. 
The  uncontradicted  facts  in  this  case  conclusively  show  that  the 
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death  was  the  result  of  freezing,  and  under  the  plain  terms  of  the 
insurance  contract  above  set  out  the  recovery  must  be  limited 
to  one-eighth  of  the  principal  amount." 

Release  of  Sureties  on  Bail  Bond  Where  Principal  Re- 
fuses Furlough  to  Attend  Trial. — In  Briggs  v.  Common- 
wealth, 185  Ky.  340,  214  S.  W.  975,  reported  and  annotated  in 
8  A.  L.  R.  363,  it  was  held  that  the  sureties  on  criminal  bail 
bonds  were  not  refeased  by  the  fact  that  their  principals  had 
been  inducted  into  the  military  service  of  the  United  States, 
where  it  appeared  that  the  principals  had  declined  furloughs 
offered  to  them  for  the  purpose  of  attending  the  trial.  The 
court  said :  "The  question  for  our  decision  might  thus  be  stated : 
Where  a  person  indicted  for  a  felony  has  been  inducted  into  the 
military  service  of  the  United  States  government,  either  volun- 
tarily or  by  draft  under  the  Selective  Service  Act,  where  the 
defendant  and  his  surety  were  instrumental  in  securing  his  induc- 
tion, and  at  the  time  of  trial  is  stationed  at  a  camp  within  forty 
miles  of  the  place  of  trial,  a  two-hours'  ride  by  rail,  and  upon 
application  to  the  proper  officer,  by  the  accused  or  his  bail,  a 
pass  or  furlough  would  be  granted  to  enable  defendant  to  attend 
court,  but  such  request  is  not  made,  should  the  bond  for  his 
appearance  be  forfeited?  We  answer  in  tjie  affirmative.  There 
is  not  the  least  doubt  that  both  defendants  could  have  attended 
court  June  5,  1918,  had  they  so  desired.  The  undertaking  of 
the  bond  is  that  accused  shall  be  in  court  on  the  day  &xed  to 
answer  the  charge  against  him,  and  shall  at  all  times  render  him- 
self amenable  to  the  orders  and  process  of  the  court.  Failing 
so  to  do,  the  amount  of  the  bond  shall  be  paid  to  the  common- 
wealth. Grim.  Code,  $  82.  Not  the  slightest  attempt  was  made 
to  comply  with  this  obligation,  a  hand  was  not  turned,  nor  the 
scratch  of  a  pen,  in  an  effort  to  have  the  defendants  in  court. 
Appellants  had  been  warned  that  a  continuance  would  not  be 
granted,  and  had  any  portion  of  the  diligence  exercised  in  the 
endeavor  to  get  defendants  in  the  Army  been  directed  toward 
the  obtention  of  a  brief  leave  of  absence,  the  forfeiture  could 
have  been  prevented.  Those  who  gave  up  their  positions,  left 
home  and  loved  ones,  and"^  entered  the  Army  or  Navy,  and  un- 
selfishly offered  their  lives,  if  need  be,  to  protect  and  defend 
those  rights  and  privileges  for  which  our  forefathers'  fought, 
are  deserving  of  our  highest  praise  and  commendation — ^real 
patriots  these.  But,  obedience  being  one  of  the  chief  character- 
istics of  a  true  soldier,  it  seems  that  a  sense  of  honor  and  duty 
would  have  constrained  defendants  to  have  done  everything  in 
their  power  to  have  been  on  hand  when  their  cases  were  called. 
.  .  .  We  find  no  case  holding  that  the  nonappearance  of  the  ac- 
cused, due  merely  to  the  fact  that  he  was  in  the  military  service, 
releases  the  surety,  where  it  was  within  the  power  of  the  de- 
fendant and  his  sureties  to  have  the  former  present  at  the  trial 
of  the  indictment;  but  no  attempt  was  made  by  either  to  have 
the  accused  on  hand.  A  splendid  statement  of  the  rule  governing 
the  case  at  bar  Js  found  in  3  R.  C.  L.  $  65,  under  the  head  of 
Bail,  which  is  as  follows:  ^The  imprisonment  of  a  citizen  by 
legitimate  orders  of  a  military  commander  has  the  same  force 
and  effect  as  if  he  were  confined  upon  a  proper  warrant  from 
a  civil  tribunal.  And  therefore,  if  the  principal  in  a  bail  bond 
is  arrested  and  imprisoned  by  military  or  naval  authorities,  and 
the  sureties  are  prevented  thereby  from  procuring  his  appearance 
at  the  trial,  they  will  be  excused  from  complying  with  the  con- 
ditions of  the  bond;  and  the  enforced  military  or  naval  service 
of  the  principal  will  be  a  sufficient  excuse  for  his  nonappearance 
in  accordance  with  his  recognizance.  Where  the  principal  is  at 
the  time  of  the  execution  of  his  bail  enlisted  in  the  Federal  Army 
and  is  refused  a  furlough  which  he  asks  for  in  order  to  be 
present  at  his  trial,  the  bail  are  exonerated.     There  is  some 


difference  of  opinion  as  to  whether  the  voluntary  enlistment  of 
a  principal  in  the  Army  or  Navy  after  the  entry  of  bail,  whereby 
it  is  made  impossible  for  him  to  appear  in  accordance  with  the 
condition  of  the  recognizance,  will  relieve  the  sureties  from 
their  obligation.  It  is  held  in  some  of  the  cases  that,  where  the 
principal  enlists  without  the  knowledge  or  consent  of  his  sureties, 
their  consequent  inability  to  retake  him  into  custody  is  ground 
either  for  their  release  or  at  least  for  a  continuance  where  it  is 
shown  that  they  were  reasonably  diligent  in  their  endeavor  to 
secure  the  appearance  of  the  principal.  The  better  authorities 
hold,  however,  that  voluntary  enlistment,  being  the  act  of  the 
obligor,  cannot  release  either  him  or  his  sureties  from  his  obliga- 
tions. The  reason  for  not  exonerating  the  bail  will  be  stiH 
stronger  if  the  enlistment  was  with  the  advice  and  consent  of 
the  surety,  and  where  this  is  the  case  it  se^ns  that  the  detention 
of  the  principal  is  not  a  good  defense  even  in  those  jurisdictions 
where  the  decisions  have  treated  the  sureties  most  leniently.  In 
every  case  where  such  a  defense  is  advanced,  it  should  be  shown 
that  proper  effort  has  been  made  to  secure  the  person  of  the 
principal  from  the  military  authorities.  The  fact  that  the  prin- 
cipal has  been  captured  by  foreign  soldiers  and  detained  in 
another  country  may  be  advanced  as  a  defense  by  his  sureties, 
and,  if  the  taking  is  not  connived  at  by  the  principal,  will  relieve 
against  a  forfeiture  for  his  failure  to  appear  at  the  time  specified." 


Setoff  joi  %  'ffxxitsaumt 

City  Prosecutor  of  Chicago  Resigns. — ^Harry  B.  Miller,  city 
prosecutor  of  Chicago,  has  resigned  to  enter  private  practice* 

Cleveland  ^ar  Assoclltion. — ^A  series  of  four  lectures  was 
recently  arranged  by  the  Cleveland  Bar  Association  to  follow 
fortnightly  dinners. 

Judicial  Change  in  Texas. — ^Former  District  Attorney  W. 
B.  Quinn  of  Nacogdoches^  Texas,  has  become  a  judge  of  the  Court 
of  Civil  Appeals  at  Beaumont 

Shreveport  Bar  Association. — ^Members  of  the  Shreveport 
Bar  Association,  Louisiana,  have  elected  Judge  R.  D.  Webb 
president  for  the  coming  year. 

Death  op  United  States  DierrRicr  Attorney  of  Ohio. — The 
death  of  Sherman  McPherson,  a  former  United  States  District 
Attorney  in  Ohio,  occurred  recently. 

Kentucky  Jurist  Passes  Away. — Judge  William  H.  Yost, 
70  years  old,  and  formerly  associate  judge  of  the  Superior  Court 
of  Kentucky,  is  dead.    His  home  was  in  Madisonville. 

United  States  Disptrict  Attorney  for  Montana  Appointed. 
— George  S.  Shelton  of  Butte,-  Montana,  has  been  appointed 
United  States  attorney  for  the  district  of  Montana. 

Former  Lecturer  in  Yale  Law  School  Dead. — ^Morris 
Woodruff  Seymour  of  Litchfield,  Connecticut,  a  former  lecturer 
in  Yale  Law  School,  is  dead.    He  graduated  from  Yale  in  1866. 

South  Carolina  Has  New  Assistant  Attorney  General. — 
John  M.  Daniel  of  the  Greenville  bar,  South  Carolina,  has  been, 
appointed  an  assistant  attorney  general  succeeding  Morris  C. 
Lumpkin. 

State's  Attorneys  in  Chicago  Resign. — The  resignations  as 
state's  attcHmeys  of  Edwin  J.  Raber  and  Ora  P.  Lightfoot  of 
Chicago  have  been  received  by  State's  Attorney  Hoyne. 
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Resignation  op  Dayton  Prosecutor. — Joseph  D.  Chamberlain, 
city  prosecutor  of  Dayton,  Ohio,  has  resigned.  He  was  at  one 
time  speaker  of  the  Ohio  House  of  Representatives. 

Death  of  Prominent  Texas  Attorney. — Judge  John  I. 
Guion  of  Ballinger,  Texas,  one  of  the  most  prominent  attorneys 
of  that  state,  is  dead.  He  was  son  of  a  former  Governor  or 
Mississippi. 

Hennepin  County  Bar  Association. — At  the  fall  meeting  of 
the  Hennepin  County  Bar  Association  of  Minnesota  F.  Dumont 
Smith,  author  of  the  bill  creating  the  Kansas  Industrial  Court, 
spoke  on  its  work. 

Prominent  Baltimore  Lawyer  Dead. — ^Hugo  Steiner,  55 
years  old,  of  Baltimore,  died  recently  from  injuries  received  in 
a  motor  car  accident.  He  was  bom  in  Austria  and  educated  in 
Maryland  universities. 

Assistant  United  States  Attorney  Appointed  for  Minne- 
sota,— ^N.  E.  Pardee  of  Minneapolis  has  been  appointed  assistant 
United  States  district  attorney  in  the  office  of  Alfred  Jacques 
of  St.  Paul. 

Waco  Lawyers  Reorganize  Lawyers'  Club. — The  lawyers  of 
Waco,  Texas,  have  reorganized  the  Lawyers'  Club  which  was 
abandoned  when  the  United  States  entered  the  world  war. 
I.  N.  Gallagher  is  president 

Former  Assistant  Secretary  op  Treasury  Joins  New  York 
Law  Firm. — ^R.  C.  Leffingwell,  formerly  assistant  Secretary  of 
the  Treasury  has  bec<Hne  a  member  of  the  firm  of  Cravath  and 
Henderson,  New  York. 

Former  New  Hampshire  Judge  Dead. — Thomas  Leavitt  of 
Exeter,  New  Hampshire,  88  years  of  age  and  for  many  years 
a  judge  of  the  Rockingham  county  probate  court,  is  dead.  He 
was  one  of  the  oldest  Bowdoin  alumni,  having  graduated  in 
1856. 

Woman  President  op  Criminal  Bar  Association  op  New 
York. — ^Mrs.  Pauline  0.  Field,  who  has  been  honored  with  the 
presidency  of  the  Criminal  Bar  Association  of  "New  York  city, 
is  the  only  woman  member  of  that  organization. 

Biggest  Law  School  in  United  States. — Georgetown  Uni- 
versity Law  School  with  1079  students  is  the  largest  law  school 
in  the  United  States.  A  golden  jubilee  celebration  will  be  held 
December  4  and  5. 

Well-known  Westt  Virginia  Lawyer  Dead. — Guy  R.  C. 
Allen,  aged  66  years,  one  of  the  most  prominent  practicing 
lawyers  of  the  Ober  county  bar,  died  recently  at  Wheeling,  West 
Virginia.  He  was  graduated  from  the  law  department  of  the 
University  of  Virginia  in  1878. 

New  First  Assistant  Corporation  Counsel  of  Chicago 
Named. — The  position  of  first  assistant  corporation  counsel  made 
vacant  by  the  election  of  Frank  Righeimer  to  be  a  judge  has 
been  filled  by  the  appointment  of  second  assistant  corporation 
counsel  James  W.  Breen. 

Maryland  Judge  Continued  in  Office  by  Appointment. — 
By  appointment,  Governor  Ritchie  has  continued  Judge  Frank 
I.  Duncan  as  Associate  Judge  of  the  Third  Judicial  Court  from 
November  7  until  the  elections  next  year. 

Georgia  Judge  to  Leave  Bench. — Judge  G.  H.  Howard  of 
Columbus,  Georgia,  manager  of  the  campaign  of  Thomas  W. 
Hardwick  for  governor  and  judge  of  the  Superior  Courts  of 
the  Chattahoochee  Judicial  Circuit,  is  to  retire  at  the  expiration 
of  his  term  and  practice  law  in  Atlanta. 


Louisville  Bar  Association. — At  the  annual  session  of  the 
Louisville  Bar  Association  held  recently  it  was  decided  to  estab- 
lish a  legal  aid  society  for  the- needy.  The  new  president  of 
the  association  is  Judge  Shackelford  Miller.  He  succeeds  Leon 
P.  Lewis. 

Kansas  Bar  Association. — The  annual  meeting  of  the  Kansas 
Bar  Association  was  held  at  Leavenworth,  November  22  and  23. 
Hon.  Albert  J.  Beveridge  was  the  principal  speaker.  Chief 
Justice  Johnson  of  the  Kansas  Supreme  Court  was  toastmaster 
at  the  banquet  which  followed  the  meeting. 

Massachusetts  DEATHa — ^Recent  deaths  among  the  Massa- 
chusetts bar  include  John  L.  Thomdike  of  Boston ;  Charles  Steere 
of  Hingham;  Albert  P.  Warthen  of  Weymouth;  George  E. 
Howe  of  Cambridge;  John  W.  Converse  of  Somerville;  Frederick 
W.  Brown  of  Boston,  and  Stanley  Bishop  of  the  same  city. 

United  States  District  Judge  for  Wisconsin  Dead. — Judge 
Arthur  L.  Sanborn  of  the  United  States  District  Court  for  the 
district  of  Wisconsin  died  recently.  He  was  bom  in  Brasher 
Falls,  N.  Y.,  in  1850  and  was  appointed  to  the  District  Court 
in  1905.  He  was  once  a  law  partner  of  the  late  Senator 
Spooner. 

Nebraska  Bar  Association. — The  twenty-first  annual  conven- 
tion of  the  Nebraska  State  Bar  Association  will  be  held  at 
Lincoln  on  December  27  and  28.  An  important  matter  of 
business  will  relate  to  the  proposed  incorporation  of  the  bar 
of  the  state.  The  annual  president's  address  will  be  delivered 
by  Judge  William  M.  Morning  of  Lincoln. 

NBfw  Judge  of  United  States  Circuit  Court  of  Appeals 
FOR  Third  Circuit. — ^United  States  District  Judge  J.  Warren 
Davis  of  Lawrenceville,  New  Jersey,  is  the  new  Judge  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Third  Circuit 
succeeding  Judge  Haightw  He  was  educated  for  the  ministry 
but  became  a  teacher  of  Hebrew  and  Greek  and  later  entered 
the  University  of  Pennsylvania  Law  School,  graduating  in  1906. 

Death  of  Former  President  of  American  Bar  Association. 
— Stephen  S.  Gregory,  former  president  of  the  American  Bar 
Association,  died  at  his  home  in  Chicago  recently.  He  went  to 
Chicago  from  Madison,  Wisconsin,  in  1874  and  was  71  years  of 
age.  He  was  bom  in  Unadilla,  Otsego  county,  New  York,  and 
in  childhood  moVed  with  his  parents  to  Wisconsin.  He  was 
educated  at  the  University  of  Wisconsin. 

Changes  at  George  Washington  Law  School. — ^Wilbur  La 
Roe,  lecturer  in  public  utilities  at  the  George  Washington  Uni- 
versity Law  School,  has  resigned  to  enter  practice.  Until  re- 
cently Mr.  La  Roe  was  chief  examiner  at  the  Interstate  Com- 
merce Commission.  Mr.  La  Roe  will  be  succeeded  at  the  Law 
School  by  Harleigh  H.  Hartman,  an  examiner  at  the  Interstate 
Commerce  Commission. 

Twentt-pipth  Anniversary  of  Appointment  of  Illinois 
Judge  to  be  Celebrated. — ^Members  of  the  Illinois  bar  and 
prominent  citizens  of  the  state  are  looking  forward  with  much 
interest  to  the  celebration  on  December  17  of  the  twenty-fifth 
anniversary  of  James  H.  Cartwright's  election  as  a  justice  of 
the  Illinois  Supreme  Court.  Justice  Cartwright,  whose  quarter- 
century  term  of  service  has  been  equaled  only  a  few  times  in 
the  history  of  the  Supreme  bench,  was  bom  in  a  log  cabin  in 
Iowa  territory,  December  1,  1842. 

New  Editor  of  New  York  Law  Journal. — ^Prof.  I.  Maurice 
Wormser  of  the  faculty  of  Fordham  University  Law  School 
for  the  last  eight  years,  and  from  time  to  time  in  charge  of 
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the  editorial  department  of  the  New  York  Law  Journal,  has 
become  editor  of  that  publication.  In  addition  to  being  an  active 
practitioner  in  New  York,  Prof.  Wormser  is  well  known  for  his 
writings  on  legal  subjects.  He  prepared  the  third  edition  of 
"Clark  on  Corporations,"  the  second  edition  of  "Kirchwey's 
Cases  on  Mortgages"  and  the  second  edition  of  "Keener's  Cases 
on  Contracts."  He  also  has  served  as  a  member  of  the  law 
faculty  at  the  University  of  Illinois  and  was  editor  of  the 
Columbia  Law  Review, 


The  Game  of  "Puckapoo.'^ — Conditions  of  life  among  the 
Chinese  residents  in  the  East  End  of  London  have  been  attract- 
ing some  attention,  and,  in  particular,  interest  has  been  aroused 
in  the  game  known  as  "puckapoo."  Sometimes  it  is  spelt 
pak-ah-pu,  or  some  corresponding  form.  The  game  is  well 
known  to  the  courts  in  Australia  according  to  Mr.  BedwelPs 
new  "Australasian  Judicial  Dictionary."  Under  the  title  of 
"lottery,"  "the  Chinese  game  of  pak-ah-pu"  is  defined  to  be 
"a  complicated  contrivance  by  which  a  person  pays  a  small 
sum  on  the  chance  of  receiving  a  larger  one.  There  is  no 
exercise  of  forethought.  The  thing  is  decided  by  mere  chance. 
If  he  chooses  the  winning  number  he  gains  a  prize.  The  game 
therefore  is  a  lottery  within  the  meaning  of  10  Will.  3,  c.  23 
(Reg.  V,  Ah  Tow  and  others  (1886),  7  N.  S.  W.  L.  347);' 
There  has  also  been  a  series  of  New  Zealand  decisions  on  the 
subject,  including  one  that  premises  used  for  the  sale  of  pak- 
ah-pu  tickets  are  a  common  gaming-house.  Owing  to  the 
action  of  the  police  a  number  of  gaming-houses  have  been 
closed  in  the  Limehouse  district,  but  the  whole  question  of  alien 
colonies  in  the  metropolis  requires  consideration. 

Some  Old  Law  Books.— Usually  offers  of  Year  Books  are  to 
be  found  in  the  catalogues  of  the  law  booksellers,  but  a  West 
End  bookseller  has  an  interesting  collection  on  sale,  which  came 
from  Loi:d  Romilly's  library.  There  are  five  lots,  whose  total 
value  is  estimated  to  be  sixty-one  guineas.  They  are  all  from 
Totters  Press,  "within  Temple  Barre  at  the  signe  of  the  hand 
and  starre."  Another  volume  in  the  same  catalogue,  which  is 
also  TottePs  work,  is  the  first  folio  edition,  published  in  1569, 
of  Bracton's  "De  Legibus."  The  price  is  £4  10s.  In  the 
previous  year  was  published  by  him  Sir  William  Staunford's 
"Exposicion  of  the  Kinges  prerogative  collected  out  of  the 
great  abridgment  of  Justice  Fitzherbert  and  other  olde  writers 
of  the  lawes  of  England."  The  copy  afterwards  belonged  to 
Sir  Robert  Cotton,  founder  of  the  famous  collection  of  manu- 
scripts now  preserved  in  the  British  Museum,  and  is  valued  at 
eight  guineas.  Nearly  a  century  later  is  a  copy  of  the  first 
edition  of  Evelyn's  translation  in  verse  of  Lucretius'  "De  Rerum 
Natura,"  offered  in  the  same  shop  for  eight  guineas.  It  was 
printed  "for  Gabriel  Bedle  and  Thomas  Colins  and  are  (sic) 
to  be  sold  at  this  shop  at  the  Middle  Temple-Gate  in  Fleet- 
street,"  1656.  Gabriel  Bedle  was  probably  a  member  of  one 
of  the  earliest  colonizing  parties  to  Virginia,  but  returned  to 
settle  down  in  the  Inn  which  had  so  many  associations  with  the 
new  colony. 

The  International  School  of  International  Law. — The 
project  for  the  "Ecole  intemationale  de  droit  international,"  the 
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promoters  of  which  are  the  well-known  international  jurists 
MM.  Alvarez,  Fauchille  and  de  Lapradelle,  is  well  on  the  way 
to  realization.  The  object  is  to  provide  a  course  for  those  who 
intend  to  devote  themselves  to  a  diplomatic  career,  and  the 
school  is  under  the  patronage  of  "L'Union  juridique  interna- 
tional," the  University  of  Paris,  and  the  Academy  of  Moral  and 
Political  Sciences,  while  the  approbation  of  the  League  of 
Nations  is  awaited  as  a  matter  of  course,  after  its  next  sitting. 
The  committee,  among  others,  consists  of  the  Rector  of  the 
University  of  Paris,  the  Dean  of  the  Faculty  of  Law  in  that 
seat  of  learning,  the  director  of  the  School  of.  Political  Science^ 
M.  Poincare,  Mr.  A.  J.  Balfour,  M.  Leon  Bourgeois,  M.  Hanotaux,. 
M.  Kameboeck,  M.  Lyon-Caen,  M.  Ribot,  Mr.  Elihu  Root,. 
M.  Scialoja,  and  M.  Venizelos.  The  Faculty  of  Law  in  Paris 
has  placed  class  rooms  at  the  disposal  of  the  school,  and  the 
classes  were  inaugurated  last  month.  The  lecturers  already 
chosen  include  M.  Leon  Bourgeois,  president  of  the  League  of 
Nations,  and  jurists  of  world  repute.  Among  tl\e  subjects  to 
be  dealt  with  are  European,  American  and  the  Asiatic  conceptions 
of  international  law,  together  with  the  doctrines  and  accepted 
rules  of  international  law  in  the  principal  States  of  Europe, 
Asia  and  America.  Many  Governments  have  promised  to  send 
students  to  the  new  ecole. 

Political  Criticism  by  American  Journal. — The  American 
Journal  of  International  Law,  supported  by  the  wealth  of  the 
Carnegie  Endowment,  has  attained  a  foremost  position  among 
journals  devoted  to  the  subject.  Its  articles,  although  occasion- 
ally somewhat  wordy,  are  marked  by  impartiality  and  breadth 
of  view,  but  there  have  been  deviations  lately,  which  its  warmest 
friends  have  noted  with  regret.  In  the  latest  number  to  reach 
this  country  there  is  an  editorial  comment  upon  "the  mandate 
over  Armenia,"  which,  under  a  veneer  of  law  and  history,  is  a 
political  attack  upon  the  European  Powers,  especially  Great 
Britain.  "The  chief  concern  of  the  European  Powers  is,  ap- 
parently," says  the  writer,  "not  for  the  welfare  of  the  oppressed 
nationalities  of  the  Near  East,  but  the  attainment  of  seUSsh  mate- 
rialistic ends.  And  having  reached  a  fairly  satisfactory  division 
of  territory,  they  now  appeal  to  the  United  States  to  accept 
the  thorniest  and  the  most  undesirable  task  of  caring  for  the 
grossly  neglected  and  unloved  Armenians."  These  may  be  from 
the  American  point  of  view,  as  the  writer  adds,  "unpleasant 
facts"  which  should  be  "borne  in  mind,"  but  in  the  American^ 
Journal  of  International  Law  one  expects  to  find  even  unpleasant 
facts  pleasantly  stated  and  with  judicial  impartiality.  In  the 
realm  of  law  we  are  accustomed  to  think  in  unity  with  our 
friends  across  the  Atlantic,  but  this  kind  of  line,  which  has  been 
noticeable  during  the  last  few  years  in  the  American  Journal  of 
International^aw,  does  not  tend  to  promote  concord  even  amon^ 
the  best  of  friends. — Law  Times. 

Presentation  op  Women's  Petition  to  Parliament. — The 
refusal  of  the  Miners*  Conference  to  admit  a  deputation  of  the 
National  Women's  Political  League  to  interview  the  miners* 
delegates,  while  at  the  same  time  permitting  a  petition  in  favor 
of  peace,  which  they  presented,  to  be  read  to  the  conference 
by  Mr.  Smillie,  has  its  analogy,  if  not  its  parallel,  in  a  noted 
incident  in  Parliamentary  history,  in  which  women  petitioners 
were  treated  with  similar  tact  and  courtesy,  in  the  early  days 
of  the  Long  Parliament,  on  the  initiative  of  Mr.  Pym,  the 
celebrated  Parliamentary  leader.  The  Parliamentary  History 
records  that  on  the  4th  Feb.,  1641,  a  few  days  before  the 
passing  of  the  first  Triennial  Act,  a  "No  Popery"  petition  was 
presented  to  the  House  of  Commons  from  several  gentlewomen 
and  tradesmen's  wives  in  the  city.    When  they  first  approached 
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the  House  of  Commons  the  commander  ^of  the  guard  applied 
to  the  House  to  know  what  to  do  with  them.  The  House  advised 
him  to  speak  them  fair  and  send  them  home  again.  Subse- 
quently, however,  they  came  down  in  great  numbers.  The 
statutes  prohibiting  tumultuous  presentation  of  petitions  to  both 
or  either  of  the  Houses  of  Parliament,  and  limiting  the  number 
of  persons  with  whom  the  persons  presenting  petitions  may  be 
accompanied  (13  Car.  2,  c.  5;  57  Geo.  3,  c.  14,  S..23),  had  not 
then  been  passed.  The  women's  petition,  which  was  presented 
by  Mrs.  Anne  Stagge,  a  gentlewoman  and  a  brewer's  wife,  was 
received  and  read.  Mr.  Pym  came  to  the  door  of  the  House 
and  thanked  the  women  for  the  petition,  promising  it  would 
receive  due  attention,  and  requested  the  petitioners  to  return 
home.  Butler  is  supposed  to  allude  to  this  incident  in  the 
couplet  : 

"The  oyster  women  locked  their  fish  up, 
And  trudged  away  to  cry  *No  Bishop !' " 

Procedure  in  Ancient  Greek  Courts. — In  an  article  on  "The 
Antiquity  of  Arbitration"  which  appeared  in  the  Law  Times 
a  few  years  ago,  the  procedure  in  cases  before  the  Greek  Courts 
of  Arbitration  was  fully  described,  especial  attention  being  given 
to  the  time  limit  by  the  clepsydra,  or  water  clock,  imposed  on 
counsers  speeches.  Sir  Frederic*  G.  Kenyon,  in  his  Atheniensium 
Respublica,  translated,  published  by  the  Oxford  Press,  gives 
details  of  the  general  procedure  in  the  Greek  courts,  from  which 
the  following  is  taken:  "Preliminaries  being  concluded,  the 
cases  are  called  on.  If  it  is  a  day  for  private  cases,  the  private 
litigants  are  called.  Four  cases  are  taken  in  each  of  the  cate- 
gories defined  in  the  law,  and  the  litigants  swear  to  confine 
their  speeches  to  the  point  at  issue.  If  it  is  a  day  for  public 
causes,  the  public  litigants  are  called,  and  only  one  case  is  tried. 
Water  clocks  are  provided  having  small  supply  tubes,  into  which 
the  water  is  poured  by  which  the  length  of  the  proceedings  is 
to  be  regulated.  Ten  gallons  are  allowed  for  each  case  in  which 
an  amount  of  more  than  five  thousand  drachmas  is  involved, 
and  three  for  the  second  speech  on  each  side.  When  the  amount 
is  between  one  and  five  thousand  drachmas,  seven  gallons  are 
allowed  for  the  first  speech  and  two  for  the  second  j  when  it  is 
less  than  one  thousand,  five  and  two.  Six  gallons  are  allowed 
for  arbitrations  between  rival  claimants,  in  which  there  is  no 
second  speech.  The  official  chosen  by  lot  to  superintend  the 
water  clock  places  his  hand  on  the  supply  tube  whenever  the 
clerk  is  about  to  read  a  resolution  or  law  or  affidavit  or  treaty. 
When,  however,  a  case  is  conducted  according  to  a  set  measure- 
ment of  the  day,  he  doesTiot  stop  the  supply,  but  each  party 
receives  an  equal  allowance  of  water.  The  standard  measure- 
ment is  the  length  of  the  days  in  the  month  Poseideon.  .  .  . 
The  measured  day  is  employed  in  cases  when  imprisonment, 
death,  exile,  loss  of  ^ivil  rights,  or  confiscation  of  goods  is 
assigned  as  the  penalty.  Most  of  the  courts  consist  of  500 
members  .  .  .  and,  when  it  is  necessary  to  bring  public  cases 
before  a  jury  of  1000  members  two  courts  combine  for  the 
purpose  [while  the  mo^  important  cases  of  all  are  brought 
before]  1500  jurors,  or  three  courts.  The  ballot  balls  are  made 
of  brass  with  stems  running  through  the  center,  half  of  them 
having  the  stem  pierced  [for  the  plaintiff]  and  the  other  half 
solid  [for  the  defendant],  ...  If  the  votes  are  equal  the  verdict' 
is  for  the  defendant.  Then,  if  damages  are  to  be  awarded,  they 
vote  again  in  the  same  way.  .  .  .  Half  a  gallon  of  water  is 
allowed  for  each  party  for  the  discussion  of  the  damages."  This 
was  an  effectual  cheek  on  superfluous  forensic  eloquence,  for 
when  the  water  had  run  out  counsel  had  to  resume  his  seat,  his 
argument  complete  or  otherwise,  as  was  pointed  out  in  the 
articles  before  cited.     For  those  who  may  have  forgotten  their 


Greek,  it  may  be  observed  that  a  drachma  was  about  Is.  9%d., 
and  that  the  month  Poseideon  was  the  sixth  month  of  the 
Attic  year,  answering  to  the  latter  half  of  December  and  the 
first  half  of  January  in  modem  times. 

Foreign  Trader  and  Passing  Off. — The  principles  governing 
cases  of  passing  off  by  the  use-  of  the  plaintiff's  name  were 
enunciated  in  the  well-known  case  of  Burgess  v.  Burgess  (3 
De  G.  M.  &  G.  896),  in  which  Lord  Justice  Bjiight  Bruce  said 
that  it  does  not  follow  that  because  the  defendant  has  tlie  same 
name  as  the  plaintiff,  he  is  selling  his  goods  as  those  of  the 
plaintiff;  on  the  other  hand.  Lord  Justice  Turner  (at  p.  905) 
said  that  if  another  person  not  having  that  name  is  using  it, 
it  may  be  presumed  that  he  uses  it  to  represent  the  goods  sold 
by  himself  as  th^  goods  of  the  person  in  whose  name  he  sells 
the  goods.  It  may  be  a  fraudulent  use,  and  would  not  be 
innocent  after  the  user's  attention  had  been  called  to  the  matter. 
In  the  recent  case  of  Poiret  r.  Jules  Poiret  Limited  and  Nash 
(37  Rep.  Pat.  Gas.  177)  the  second  defendant,  at  first  person- 
ally and  then  under  the  name  of  the  defendant  company,  had 
used  the  uncommon  surname  of  the  plaintiff,  Paul  Poiret,  the 
well-known  costumier  of  Paris,  in  connection  with  the  extensive 
business  of  theatrical  costumiers  founded  by  Nash  and  after- 
wards carried  on  under  the  name  of  Jules  Poiret  by  him  and  the 
defendant  company  in  London.  The  point  was  taken  on  the 
defendants'  behalf  that  although  the  plaintiff  had  acquired  a 
reputation  for  his  goods  and  "creations"  in  this  country  before 
the  war,  yet  he  had  no  place  of  busines  in  England,  and  under 
these  circumstances  was  not  entitled  to  an  injunction  protecting 
that  reputation.  Mr.  Justice  P.  0.  Lawrence,  however,  did  not 
accede  to  that  argument,  saying,  as  reported:  "The  defendant 
Nash  seems  to  consider  that,  because  Paul  Poiret  has  no  place 
of  business  in  London,  he  is  not  entitled  to  protect  his  reputa- 
tion in  business  in  this  country,  and  that  he,  the  defendant 
Nash,  is  at  liberty  to  take  the  name  of  Toiret'  and  use  it  in 
respect  of  his  goods  in  spite  of  the  fact  that  the  plaintiff's 
goods  are  known  in  the  English  market  as  Toiret'  gowns  and 
Toiret'  creations.  In  my  opinion  this  view  is  entirely  mistaken. 
Paul  Poiret  is,  in  my  judgment,  in  the  circumstances  of  this 
case  entitled  to  protect  his  goods  and  the  reputation  he  has 
acquired  in  this  country  notwithstanding  the  fact  that  he  has 
not  a  place  of  business  here,  and  he  is  entitled  to  open  a 
branch  in  England  and  to  make  use  of  the  reputation  that  he 
has  already  obtained  in  the  English  market  without  having  the 
interference  of  the  defendant,  because  of  the  adoption  of  the 
name  of  Poiret."  The  question  raised  was  not  bare  of  authority 
(La  Societe  Anonyme  des  Anciens  Etablissements  Panhard  et 
Levassor  v,  Panhard  Levassor  Mortor  Company  Limited,  85 
L.  T.  Rep.  20;  [1920]  2  Ch.  513),  and,  having  regard  to  the 
view  which  the  learned  judge  took  of  the  circumstances  attend- 
ing the  inception  of  the  use  of  the  plaintiff's  surname,  it  is  not 
surprising  that  an  injunction  was  granted  against  its  further 
,  use  by  the  defendants  in  connection  with  their  goods. 

War  as  a  Relation  of  Individuals. — The  Lord  Chancellor  in 
the  House  of  Lords,  in  deprecating  the  application  of  the  term 
"confiscation"  to  the  arrangement  under  the  provisions  of  the 
Peace  Treaty  whereby  the  German  nation  is  to  compensate  its 
own  nationals  for  such  property  as  they  may  have  lost  in  this 
country,  declared  in  the  strongest  terms  that  the  late  war  had 
destroyed  the  doctrine  that  war  is  a  relation  of  states  and  not  of 
individuals.  "The  argument,"  said  the  Lord  Chancellor,  "that 
war  was  a  conflict  of  states  and  not  of  individuals  might  have 
been  accurate  in  1913  or  early  in  1914,  but  it  had  been  destroyed 
by  the  experiences  of  the  late  war.    During  that  war  there  was 
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no  man,  woman,  or  child  in  this  country  who  was  not  liable  to 
be  affected  or  destroyed  by  our  late  enemies  if  the  smallest  con- 
sideration of  policy  suggested  the  adoption  of  this  course."  This 
statement,  which  is  irrefragable,  constitutes  in  itself  an  im- 
perative demand  for  the  establishment  of  a  League  of  Nations 
as  an  effective  institution.  The  annihilation  of  the  doctrine  that 
war  is  a  relation  of  states,  not  of  individuals,  which  has  been 
one  of  the  results  of  the  late  great  war,  may  be  realized  by  con- 
trasting the  words  of  the  Lord  Chancellor  with  the  views  of  Dr. 
Hannis  Taylor,  the  eminent  American  jurist  and  diplomatist, 
writing  in  1902  in  exposition  of  the  principles  of  international 
public  law:  "In  the  wars  of  ancient  times,"  writes  Dr.  Hannis 
Taylor,  "every  citizen  was  expected  to  do  all  the  harm  he  could 
to  every  citizen  of  the  hostile  country.  In  modem  times,  since 
the  advent  of  standing  armies,  there  has  been  a  differentiation 
between  combatants  and  noncombatants,  not  as  the  result  of  any 
theory,  but  because  of  the  cruel  and  inconclusive  result  of  the 
older  practice.  Vattel  in  his  time  [he  was  bom  in  1714]  could 
say  that  it  had  become  the  practice  for  the  troops  alone  to  carry 
on  the  war  while  the  rest  of  the  nation  remain  in  peace.  The 
theory  of  war  was  then  so  changed  as  to  explain  what  had  become 
the  j>ractice.  Rousseau  said  war  was  a  relation  of  states.  .  .  . 
The  gradual  increase  of  humanitarian  feeling  had  led  to  the  gen- 
eral adoption  by  publicists  of  the  doctrine",  and  the  trend  of 
their  teaching  is  to  consider  war  as  the  affair  of  armies  which 
private  citizens  may  regard  with  little  personal  interest.  While 
the  Romans  distinguished  hostis  from  inimictiSy  a  public  from  a 
private  foe,  it  is  certainly  trae  that  the  citizen  is  now  differen- 
tiated from  his  state  as  he  never  was  in  ancient  times.  As  the 
American  Regulations  express  it,  'protection  of  the  inoffensive 
citizen  of  the  hostile  country  is  the  rule,  privations  and  disturb- 
ance of  private  relations  are  the  exceptions.'  International  prac- 
tice has  so  far  ameliorated  the  conditions  of  war  as  to  induce 
many  to  believe  that  we  are  approaching  the  quasi-miUennial 
time  wh^i  the  unarmed  population  of  traders,  peasants,  and 
workmen  shall  go  on  undisturbed  in  their  occupations,  when 
private  cargoes  may  be  transported  anywhere  without  risk,  leav- 
ing armies  and  navies  to  carry  on  their  work  of  injuring  each 
other  as  little  as  possible."  Dr.  Hannis  Taylor  asks  a  question 
to  which  the  experience  of  the  late  war  gives  the  answer :  "Can 
the  new  theory  ultimately  prevail  against  the  fact  that  states 
and  their  governments  are  merely  representatives  of  the  people?" 

Competency  of  Witness  in  Proceeding  Involving  Adultery. 
— The  London  Times,  in  a  leading  article  published  recently 
entitled  "Perjury  in  the  Divorce  Court,"  in  relation  primarily 
to  the  Bamberger  case,  says:  "Mrs.  Bamberger's  conviction  was 
a  foregone  conclusion,  but  it  has  led  many  people  to  regard 
it  as  the  climax  of  a  defective  system.  The  remedy  is  hard  to 
find,  for,  let  the  law  be  what  it  may,  it  is  not  every  witness 
in  the  Divorce  Court  who  will  swear  away  his  or  another's 
moral  character.  When  social,  religious,  and  ethical  restraints 
have  failed,  a  woman  will  not  admit  guilt  unless  she  be  col- 
lusive, and  a  man  will  still  think  it  chivalrous  at  all  costs  to 
deny  misconduct."  At  common  law  the  parties  and  their  hus- 
bands and  wives  were  incompetent  in  all  cases.  This  incom- 
petency was  removed  as  to  parties  in  civil  but  not  in  criminal 
cases  by  14  &  15  Vict.  c.  99,  s.  2,  and  as  to  their  husbands 
and  wives  by  16  &  17  Vict.  c.  83,  ss.  1,  2.  But  sect.  2  ex- 
pressly reserved  the  common  law  as  to  criminal  cases  and 
proceedings  instituted  in  consequence  of  adultery.  The  powerful 
observation  of  Mr.  (Lord  Chief  Justice)  Denman,  quoted  by 
Lord  Brougham,  constitutes  a  strange  anticipation  of  the  con- 
clusions of  the  writer  of  the  article  in  the  Times,    Mr.   (Lord 


Chief  Justice)  Denman,  speaking  in  Queen  Caroline's  Trial  as 
her  Solicitor-General,  said:  "We  have  been  told  that  Bergami 
might  be  produced  as  a  witness  in  our  [the  Queen's]  exculpa- 
tion, but  we  know  this  to  be  a  fiction  of  the  lawyers  which 
common  sense  and  natural  feeling  would  reject.  The  very  call 
[of  Bergami]  as  a  witness  is  one  of  the  unparalleled  circum- 
stances of  this  extraordinary  case.  From  the  very  beginning 
of  the  world  no  instance  is  to  be  found  of  a  man  accused  of 
adultery  being  called  as  a  witness  to  disprove  it.  .  .  .  How 
shameful  an  inquisition  would  the  contrary  practice  engender! 
Great  as  is  the  obligation  to  veracity,  the  circumstances  might 
raise  a  doubt  in  the  most  conscientious  mind  whether  it  ought 
to  prevail.  Mere  casuist  might  dispute  with  plausible  argu- 
ments on  either  side,  but  the  natural  feelings  of  mankind  would 
be'  likely  to  triumph  over  their  moral  doctrines.  Supposing  the 
^existence  of  guilt,  perjury  in  itself  would  be  thought  venial 
in  comparison  with  the  exposure  of  a  confiding  woman.  It 
follows  that  no  such  question  ought  in  any  case  to  be  admin- 
istered, nor  such  temptation  given  to  tamper  with  the  sanctity 
of  oaths."  It  is  an  irony  in  legal  history  that  Mr.  (Justice) 
Denman,  a  son  of  the  Lord  Chief  Justice  who  uttered  these 
sentiments,  carried  through  Parliament  the  Evidence  (Further 
Amendment)  Act  of  1869  (32  &  33  Vict.  c.  68,  s.  3),  which, 
after  repealing  the  4th  section  of  the  Evidence  Act  1851,  and 
so  much  of  the  2nd  section  of  the  Evidence  Amendment  Act 
1853  as  is  contained  in  the  words  "or  in  any  proceeding  in- 
stituted in  consequence  of  adultery,"  enacts  that  "The  parties 
to  any  proceeding  instituted  in  consequence  of  adultery,  and 
the  husbands  and  wives  of  such  parties,  shall  be  competent  to 
give  evidence  in  such  proceeding:  Provided  that  no  witness 
in  any  proceeding,  whether  a  party  to  the  suit  or  not,  shall 
be  liable  to  be  asked  or  bound  to  answer  any  question  tending 
to  show  that  he  or  she  has  been  guilty  of  adultery  unless  such 
witness  shall  already  have  given  evidence  in  the  same  proceed- 
ings in  disproof  of  his  or  her  alleged  adultery."  The  law 
as  to  the  competency  of  witnesses  was  formerly  the  most,  or 
nearly  the  most,  extensive  and  important  branch  of  the  law  of 
evidence.  The  principle  of  absolute  exclusion  from  the  witness- 
box,  in  ike  cases  of  parties  to  the  suit,  of  persons  interested 
in  the  evidence  they  had  to  give,  however  slight  that  interest 
might  be,  and  of  persons  who  were  "infamous,"  that  is,  of 
such  character  that  they  might  be  challenged  as  jurors  propter 
delictum,  though  once  among  the  most  settled  peculiarities  of 
the  English  law,  has  been  eradicated  from  it  by  modern  Acts 
of  Parliament,  and  the  objection  ia  now  admissible  only  as 
affecting  the  credibility  and  not  the  competency  of  the  witness. 
Bentham's  attack  upon  the  theory  on  which  the  rules  as  to  the 
incompetency  of  witnesses  was  founded  has,  in  the  words  of 
Sir  Fitzjames  Stephen,  "met  with  a  success  so  nearly  complete'* 
that  his  great  work,  Rationale  of  Judicial  Evidence,  "has  itself 
become  obsolete." 


"One  striking  difference  between  the  artificial  and  a  natural 
person  is,  that  the  latter  can  do  anything  not  forbidden  by  law, 
while  the  former  can  do  only  what  is  so  permitted." — ^Per 
Swayne,  J.,  in  Northwestern  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  666. 


"The  constitutional  prohibition  upon  state  laws  impairing  the 
obligation  of  contracts  does  not  restrict  the  power  of  the  state 
to  protect  the  public  health,  the  public  morals,  or  the  public 
safety,  as  the  one  or  the  other  may  be  involved  in  the  execution 
of  such  contracts."— Per  Harlan,  J.,  in  New  Ofleans  Gas  Co.  v, 
Louisiana  Light  Co.,  115  U.  S.  672. 


Digitized  by 


Google 


DSCEICBEB,  1920.1 


LAW  NOTES 


179 


(Blaht  9td» 


How  Thby  Voted.— People  t?.  Cox,  155  Pae.  1010. 

The  Women  Too.— Salley  v.  Cox,  94  S.  Car.  216. 

The  Reason  Why.— Cox  v.  Justice,  197  S.  W.  1060. 

Excommunicated.^— Christian  v.  Catholic  Church,  (N.  J.)  110 
Atl.  579. 

Stalled.— In  Ford  v.  Hill,  92  Wis.  188,  the  defendant  won 
in  both  courts. 

Must  Have  Had  His  Hair  Cut.— In  New  York,  New  Haven, 
etc.,  R.  Co.  V.  Sampson,  222  Mass.  311,  the  defendant  fought 
a  losing  fight  all  the  way. 

The  Last  Laugh. — ^In  Laughter  v.  United  States,  259  Fed. 
94,  a  conviction  of  Laughter  for  transporting  intoxicating  liquors 

in  defiance  of  the  law  was  afi&rmed. 

> 

Sued  the  Wrong  Party? — In  Hollipeter,  Shonyo  &  Co^  m. 
Maxwell,  (Mo.)  224  S.  W.  113,  the  plaintiff  sued  in  replevin 
to  recover  a  Ford  automobile  and  lost  out. 

Just  a  Coincidence. — ^We  assume  it  to  be  a  mere  chance 
that  in  volume  5A  of  the  American  Digest  series  the  title 
"Bathing"  is  followed  by  the  title  "Beauty  Doctors— Necessity 
of  License." 

Among  the  Perils  of  War. — ^''The  applicant  enlisted  as  a 
soldier  early  in  the  war.  He  went  overseas  but  did  not  reach 
France.  His  only  casualty  was  inflicted  by  some  female  in 
London."— See  In  re  0,  [1920]  3  W.  R.  R.  394. 

Otherwise  It  Was  All  Right. — "In  the  first  place  there 
was  no  evidence  to  warrant  such  an  instruction;  in  the  second 
place  there  is  no  law  to  warrant  such  an  instruction." — ^Per 
Sherwood,  J.,  in  State  t?.  Bartlett,  170  Mo.  658. 

Beiore  They  Are  All  Gone. — Seeing  that  F.  P.  A.  of  the 
New  York  Tribune  has  announced  himself  as  in  a  receptive 
mood  with  respect  to  President-elect  Harding's  superabundance 
of  Christmas  cigars,  we  beg  to  say  that  we,  too,  are  an  inveterate 
smoker  and  a  loyal  Republican. 

Bathing  in  Louisiana. — In  the  Index  to  the  Louisiana  Sessions 
Laws  for  1912,  we  find  the  following  line:  "Bathtubs,  when 
immovable  by  notice."  We  can  think  of  no  other  explanation 
than  that  notice  must  be  given  in  Louisiana^  of  an  intention 
to  take  a  bath,  if  the  prospective  bather  would  find  his  tub  in 
place.  • 

Exactly  So. — ^"What  I  venture  to  insist  upon  is  that  it  can- 
not possibly  be  a  matter  of  the  law  of  equity  to  decide  what  a 
writ  of  fi.  fa.  catches  or  attaches  upon.  Whatever  in  law  it 
catches,  why,  it  just  catches  and  what  it  does  not  catch  it  does 
not  catch,  that  is  all." — Per  Stuart,  J.,  in  Marshall  Wells  Alta. 
Co.  V,  Alliance  Trust  Co.,  11920]  1  W.  W.  R.  911. 

A  New  Law  Magazine. — The  Journal  heretofore  issued  by 
the  American  Bar  Association  in  quarterly  pamphlet  form  will 
hereafter  appear  in  a  new  dress.  It  will  be  published  monthly 
and  with  all  the  concomitants  of  a  r^^r  law  magazine.  Law 
Notes  welcomes  the  newcomer  because  it  believes  the  field  to 


be  large  enough  for  two  good  magazines  devoted  to  the  interests 
of  the  legal  profession. 

FcTNERAL  Ode  bt  W.  C.  T.  U. 
We  have  done  away  with  whiskey — 
And  all  drinks  that  make  one  frisky. 

And  we've  got  tobacco  backed  against  the  wail. 
But  the  one  thing  to  remember 
Is  our  victory  this  November 

For  we've  rid  the  world  of  "Wilson — that  is  all!" 

The  Snupt  op  North  Dakota. — "We  hold  therefore,  and  we 
believe  that  there  is  enough  of  state  sovereignty  still  left  in 
America  for  us  to  hold  that,  no  matter  how  the  word  'snufl!* 
may  be  limited  in  its  meaning  in  other  jurisdictions,  in  North 
Dakota  it  embraces  tobacco  which  is  intended  to  be  used  upon 
the  gums  as  well  as  tobacco  that  is  intended  to  be  used  in  the 
nose."    Per  Bruce,  J.,  in  State  v,  Olson,  26  N.  Dak.  304. 

A  New  Kind  of  Suit. — The  syllabus  to  Trufekee  R.  G.  E.  Co, 
V.  Anderson,  28  Cal.  App.  Dec.  783,  reads  as  follows:  "In  view 
of  Sec.  318  C.  C.  P.,  no  action  for  the  recovery  of  the  possession 
of  real  property  can  be  maintained  unless  the  plaintiff  or  hi& 
predecessor  was  seized  or  possessed  of  the  property  within  five 
years  after  commencement  of  the  action."  Which  is  to  say,  as 
we  construe  it,  that  in  California  a^  suit  to  recover  possession 
of  real  property  must  be  anticipatory  of  the  right  of  the  plaintiff 
or  his  predecessor  to  possession.    Reason  it  out  for  yourself. 

"Old  Bill"  Osborne. — To  the  Saturday  Evening  Post  for 
November  13,  our  friend  and  correspondent  William  Hamilton 
Osborne  contributes  a  corking  good  story  entitled  "Swift  Work." 
The  leading  character  is  a  young  lawyer  yclept  "Old  Bill," 
who  conducts  successfully  for  his  sweetheart  a  rather  remarkable 
lawsuit.  Well,  it  may  be  meap  to  give  the  whole  thing  away, 
but  we  are  simply  bursting  with  the  knowledge  that  "Old  Bill" 
is  none  other  than  the  gifted  author  himself.  As  proof  of  the 
fact,  we  beg  to  refer  to  the  case  of  Eggers  v.  Anderson,  63 
N.  J.  Eq.  264,  wherein  one  William  H.  Osborne  was  attorney 
for  the  respondents.  The  interested  reader  may  pursue  the 
subject  further  by  comparing  the  case  and  the  story,  but  in 
final  comment  we  will  say  merely  that  while  "Old  Bill"  won 
out  in  the  Post,  he  didn't  win  in  the  New  Jersey  courts. 

Theory  and  Fact. — ^It  seems  to  be  a  characteristic  tendency 
of  fine-spun  theories  to  explode  when  brought  in  contact  with 
hard,  cold  facts  (e.g.,  the  League  of  Nations  theory  and  Novem- 
ber 2,  1920).  A  concrete  and  rath^  amusing  illustration  of 
such  an  explosion  may  be  found  in  the  recent  case  of  Pullman 
Co.  V.  Pulliam,  (Ky.)  218  S.  W.  1005.  The  action  being  brought 
to  recover  damages  for  assaults  committed  on  the  plaintiff  while 
occupying  a  berth  in  the  defendant's  sleeping  car,  the  defendant 
alleged  that  the  plaintiff  dreamed  it  all.  Said  the  court:  "Ap- 
pellant's dream  theory  does  not  impress  us.  While  not  specifically 
versed  in  the  phenomenon  of  dreams,  our  limited  knowledgi^ 
thereof  is  such  as  to  dispel  any  idea  that  plaintiff  could  have 
had  three  separate  visions  within  the  space  of  a  few  hours  that 
some  one  was  attacking  or  attempting  to  assault  her,  especially 
when  she  says  she  never  closed  her  eyes  after  the  first  ex- 
perience." 


"The  very  meaning  of  public  policy  is  the  interest  of  others 
than  the  parties  and  that  interest  is  not  to  be  at  the  mercy  of 
the  defendant  alone."-T-Per  Holmes,  J.,  in  Beasely  v.  Texas,  etc., 
R.  Co.,  191  U.  S.  498. 
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(Emrea^rmtbence 


THE  LAWYERS   INSTITUTE   OP   SAN   DIEGO. 

To  the  Editor  of  Law  Notes. 

Sir:  I  have  read  with  considerable  interest  your  editorial 
in  the  October  number  of  Law  Notes  headed,  ''Bar  Associa- 
tion Beeommendation  of  Judicial  Candidates.'' 

There  are  some  suggestions  contained  in  the  latter  part  of 
that  editorial  that  in  a  very  feeble  way  we  have  tried  to  work 
out  in  this  city.  I  am  enclosing  herewith  the  articles  of  in- 
corporation and  rules  and  by-laws  of  the  '^Lawyers  Institute 
of  San  Diego."  This  may  be  of  some  interest  to  you  and  to 
the  profession  at  large. 

Practically  all  of  the  practicing  attorneys  of  this  city  are 
members  of  the  Institute  and  practically  the  only  ones  excluded 
are  those  whose  fitness  is  subject  to  serious  question.  By  this 
organization  we  have  attempted  to  meet  some  of  the  objections 
which  are  properly  made  to  the  present  method  of  organization 
of  other  associations  in  general.  The  Institute  co-operates  with 
the  local  bar  association  in  its  activities  in  connection  with  the 
other  associations  of  the  state  and  the  American  Bar  Association. 

San  Diego,  Cal,  Dempster  McEIee. 


'In  the  ordinary  use  of  language  it  will  hardly  be  contended 
that  the  decisions  of  courts  constitute  laws.  They  are,  at  most, 
only  evidence  of  what  the  laws  are,  and  are  not  of  themselves 
laws.  They  are  often  re-examined,  reversed,  and  qualified  by  the 
courts  themselves,  whenever  they  are  found  to  be  either  de- 
fective, or  ill-founded,  or  otherwise  incorrect.  The  laws  of  a 
state  are  more  usually  understood  to  mean  the  rules  and  enact- 
ments promulgated  by  the  legislative  authority  thereof,  or  long 
established  local  customs  having  the  force  of  laws." — Per  Story, 
J.,  in  Swift  t7.  Tyson,  16  Pet.  18. 


"Passionate  ardor  for  a  client's  cause,  eagerness  for  victory, 
the  enthusiasm  and  interest  that  comes  to  one  imbued  with  the 
justness  and  righteousness  of  his  side  of  a  lawsuit,  will  often- 
times lead  an  attorney  in  argument  to  overstep  the  bounds  of 
propriety,  forget  the  law  and  the  evidence,  get  outside  the 
record,  and  bring  to  the  attention  of  the  jury  matters  having 
no  bearing  upon  the  questions  involved." — ^Per  Quin,  J.,  in 
Pulhnan  Co.  v,  Pulliam,  (Ky.)  218  S.  W.  1007. 


''The  fundamental  rights  to  life,  liberty,  and  the  pursuit  of 
happiness,  considered  as  individual  possessions,  are  secured  by 
those  maxims  of  constitutional  law  which  are  the  monuments 
showing  the  victorious  progress  of  the  race  in  securing  to  men 
the  blessings  of  civilizations  under  the  reign  of  just  and  equal 
laws."— -Per  Matthews,  J.,  in  Yick  Yo  v.  Hopkins,  118  U.  S.  370. 


PATENTS 

BualneM  from  non-residcBt  attomoys  •spodaUy  soUciud.  Hi»hMt 
r«f*reiicM;  bMt  services.  Counsel  hsving  clients  who  wish  to  patent 
inventioas  are  inTited  to  write  for  f uU  pairticulsrs  and  terms. 

WATSON    E.  COLEMAN, 

PATENT  LAWYER  624  F  Street,  N.  W.,  Weetiiftototi.  D.  O. 


STATEMENT  OP  THE  OWNERSHIP,  MANAGEMENT.  CIRCULATION, 
ETCh  REQUIRED  BY  THE  ACT  OF  CONGRESS  OF  AUGUST  24.  1912. 

of  Law  NoTsa,  pubUohed  monthly  at  Northport,  L.   I.,  N.  Y.«  for  Oct.  1,  1920. 

State  of  New  York] ^ 
County  of  Suffolk    /■■• 

Before  me.  a  Notary  Public  in  and  for  the  State  and  eounty  aforesaid,  peraonally 
appeared  M.  B.  Wailet,  who.  having  been  duly  awom  according  to  law,  depoaee 
and  mm  that  he  is  the  President  of  the  Edward  Thompson  Co.,  the  publisher*  of 
Law  Notbs,  and  that  the  following  is,  to  the  beet  of  nls  knowledge  and  belief,  a 
true  statement  of  the  ownership,  management,  etc.,  of  the  aforesaid  publication  tor 
the  date  shown  in  the  above  caption,  required  by  the  Act  of  August  24, 1012,  em- 
bodied in  section  443,  Postal  Laws  and  Regulations,  to  wit: 

1.  That  the  names  and  addresses  of  the  publisher,  editor,  managing  editor, 
and  business  managers  are: 


POST  ornos  addrkss 
Northport.  N.Y. 


San  Francisco,  Cal. 
Northport,  N.  Y. 

00  Prospect  Park  West,  Brooklyn.  N.  Y. 
Northport,  N.  Y. 

Washington,  D.  C. 

1854  Mintwood  PI..  Washington.  D.  C. 
Bliss  Building,  Washington.  D.  C. 
Ithaca,  N.  Y. 

01  Front  St.,  Binghamton,  N.  Y. 
Northport,  N.  Y. 


MAMS  or — 

Publisher,  Edward  Thompson  Co. 
Editor.  M.  B.  Wailes 

2.  That  the  owners  are: 
Edward  Thompson 
Edward  Pidgeon 
Estote  of  James  Cockcroft 
Sarah  M.  Thompson 
Johanna  T.  Wailee 
Wm.  M.  McKinney 
John  W.  Hiltman 
David  S.  Garland 
James  D.  Cockcroft 
Robert  L.  Owen 
Alice  Patterson  Shibley 
Geo.  H.  Shibley 
Chas.  E.  Edgsrton 
Mary  E.  Grumman 
F.  W.  Wheeler 

3.  That  the  known  bondholders,  mortgagees,  and  other  security  holders  owning 
or  holding  1  per  cent  or  more  of  total  amount  of  bonds,  mortgages,  or  other  securities 
are:  none. 

4.*That  the  two  paraaraphs,  next  above,  giving  the  names  of  fche  owners,  stock- 
holders, and  security  holders,  if  any,  contain  not  only  the  list  of  stockholders  and 
security  holders  as  they  appear  upon  the  boolis  of  the  company  but  also,  in  coses 
where  the  stockholder  or  security  holder  appears  upon  the  books  of  the  company 
as  trustee  or  in  any  other  fiduciary  relation,  the  name  of  the  person  or  corporation 
for  whom  such  trustee  is  acting,  is  given;  also  that  the  said  two  paragraphs  contain 
statements  embracing  afl&ant's  full  knowledge  and  belief  as  to  the  circumstances 
and  conditions  under  which  stockholders  and  security  holders  who  do  not  appear 
upon  the  books  of  the  company  as  trustees,  hold  stock  and  securities  in  a  capacity 
other  than  that  of  a  bona  fide  owner;  and  this  affiant  has  no  reason  to  believe 
that  any  other  person,  association,  or  corporation  has  any  interest  direct  or  indirect 
in  the  sMd  stock,  bonds,  or  other  securities  than  as  so  stated  by  him. 

M  B.  Wailes,  Preet. 

Sworn  to  and  subscribed  before  me  this  24th  day  of  Sept.,  1020.  Geo.  Babcock, 
Notary  Public  [Ssai.].     (My  commission  expires  March  30th,  1021.) 
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The  Blue  Laws. 

A  8  m^^ht  have  been  expected,  the  success  of  the  pro- 
hibition movement  has  been  followed  by  the  ban- 
ning of  an  organized  effort  to  put  through  a  considerable 
program  of  pharisaical  legislation — ^anti-cigarette  laws, 
anti-Simday  amusement  laws,  and  the  like.  Forewarned 
is  forearmed,  and  it  is  not  likely  that  a  compact  and 
clamorous  minority  will  be  able  to  duplicate  the  easy  suc- 
cess of  the  advocates  of  the  Eighteenth  Amendment.  But 
if  this  daring  attempt  to  undo  the  work  of  two  centuries 
of  progress  is  to  be  defeated,  the  work  must  not  be  left 
entirely  to  those  who,  like  the  motion  picture  producers, 
the  tobacco  manufacturers,  and  the  like,  have  a  financial 
interest  to  protect.  Every  man  who  feels  that  his  rights 
would  be  impaired  by  the  proposed  legislation  must  con- 
sider the  fight  his  own  and  make  it  with  every  power  at 
his  command.  The  issue  is  in  truth  a  paramount  one. 
Neither  Bolshevism  nor  the  most  extreme  reactionary 
measures  which  it  may  evoke  carry  the  threat  to  Ameri- 
can liberty  that  is  contained  in  this  attempted  revival  of 
middle  age  bigotry.  There  is  a  perfectly  definite  political 
reason  why  an  organized  minority  is  able  to  enact  a  meas- 
ure repugnant  to  the  interest  and  wishes  of  the  majority. 
A  Oongresfirman  confronted  with  a  proposed  measure 
knows  tiiat  if  he  votes  against  it  five  men  will  become 
irreconcilably  opposed  to  him.  If  he  votes  for  it  ten  men 
will  be  displeased  but  nine  of  them  will  vote  for  him  at 
the  next  election  in  spite  of  it.  Under  those  conditions 
it  is  easy  to  forecast  that  he  will  decide  to  lose  the  one 
vote  rather  than  the  five.  If  Congressmen  once  come  to 
understand  that  if  they  vote  for  the  proposed  blue  laws 
they  will  lose  the  political  support  of  every  man  opposed 
to  such  l^slation,  the  project  will  be  dead  beyond  recall. 


The  duty  thus  to  confront  the  propaganda  under  con- 
sideration is  dictated  by  something  more  than  the  necessity 
of  preventing  the  visiting  on  our  people  of  medieval  bigotry. 
Organization  of  active  minority  interests  supported  by 
powerful  lobbies  is  rapidly  making  a  farce  of  representa- 
tive government  If  the  United  States  is  to  remain  a 
republic,  if  the  majority  is  to  rule  in  fact  as  well  as  in 
theory,  the  majority  must  throw  off  its  supine  indifference 
and  call  its  servants  to  account;  its  members  must  cease 
to  hope  that  some  one  else  will  save  them  and  bestir  them- 
selves for  their  own  salvation  and  that  of  the  nation. 

The  Crime  Wave. 

THE  extraordinary  prevalence  of  crime  throughout  the 
United  States  is  not  to  be  wondered  at  when  it  is  re- 
membered that  practically  all  the  causes  to  which  crime  may 
reasonably  be  ascribed  are  now,  to  borrow  a  phrase  from 
the  astrologers,  in  conjunction.  It  has  been  repeatedly 
demonstrated  by  statistics  that  crimes  against  property 
increase  with  the  cost  of  living,  and  the  present  conditions 
in  that  particular  require  no  discussion.  Moreover  sev- 
eral of  die  largest  cities  in  the  United  States  are  coinci- 
dentally  enjoying  one  of  those  periods  of  incompetent  ad- 
ministration which  seem  inseparable  from  municipal  gov- 
ernment, and  the  police  force  is  always  among  the  first 
of  municipal  agencies  to  deteriorate  at  such  times.  There 
is  in  every  city  a  considerable  element  which  breaks  into 
activity  at  the  least  relaxation  in  the  vigor  and  intelligence 
of  police  supervision.  Again,  the  various  forms  of  ultra 
radical  propaganda  are  spreading  broadcast  the  doctrine 
that  property  rights  have  no  moral  basis  and  that  the  poor 
man  is  poor  not  because  of  his  own  fault  but  through  the 
fraud  of  others.  The  wholesale  looting  which  prevails 
wherever  that  element  comes  into  a  clear  ascendency  argues 
plainly  that  its  doctrines  must  lead  to  individual  depreda- 
tions in  the  preliminary  stages.  Another  not  inconsider- 
able element  is  the  prohibition  laws.  Thoughtful  men 
have  for  years  called  attention  to  the  fact  that  the  multi- 
plication of  offenses  which  are  merely  malum  prohibitum 
and  have  no  appeal  to  the  conscience  tends  strongly  to 
breed  a  contempt  for  law  which  extends  rapidly  to  laws 
other  than  that  which  generated  it.  Perhaps  at  no  time 
in  the  history  of  the  United  States  have  the  people  had 
so  persistently  forced  on  their  attention  laws  which  do 
not  command  the  respect  or  acceptance  of  a  large  num- 
ber of  normally  law-abiding  citizens,  and  the  effect  can- 
not fail  to  be  widespread.  Yet  another  factor  of  no  small 
importance  is  the  prevalence  of  profiteering  in  the  neces- 
sities of  life  and  the  impunity  with  which  it  is  practised. 
The  resentment  thus  inspired  necessarily  leads  to  a  con- 
siderable antagonism  against  men  of  property  and  must 
in  the  minds  of  some  justify  crimes  against  those  whom 
they  regard  as  but  licensed  thieves.  With  this  complex 
of  causes  all  working  in  one  direction,  the  wonder  is  not 
that  there  is  so  much  crime  but  that  there  is  not  more. 
Barring  a  diminution  in  some  of  the  causes  referred  to, 
a  further  increase  in  crime  in  the  near  future  is  probable, 
since  crimes  against  property  usually  increase  with  the 
aggravated  economic  conditions  of  winter.  From  a  con- 
sideration of  the  reasons  for  the  prevalence  of  crime  it  is 
clear  that  there  is  no  short  and  easy  road  to  its  suppression. 
Better  police  methods  will  do  much,  but  the  red  solution 
must  be  found  in  a  change  of  moral  and  economic  con- 
ditions. 
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Foreign  Flags. 

RECENT  events  have  again  brought  to  attention  the  pos- 
sibility of  international  complications  from  demon- 
strations against  foreign  flags  displayed  on  American  soil. 
Affront  offered  to  a  national  flag  on  foreign  soil  is  by 
long  tradition  a  matter  of  which  governmental  cognizance 
may  be  taken;  it  may  under  some  circumstances  lead  to 
war.  And  though,  as  in  the  recent  instances  of  affront 
to  the  British  flag  in  the  United  States,  the  good  sense  of 
the  offended  nation  leads  it  to  ignore  the  incident,  a  cer- 
tain amount  of  ill  will  must  of  necessity  be  engendered. 
The  matter  is  one  which  calls  for  some  federal  regulation, 
for,  while  an  offense  against  local  laws  is  usually  com- 
mitted, it  too  often  happens  that  the  local  authorities  are 
deterred  by  political  considerations  from  vigorous  prose- 
cution. But  just  what  form  the  r^ulation  should  take  is 
not  so  clear.  An  Act  of  Congress  penalizing  any  affront 
to  the  flag  of  any  nation  with  which  the  United  States  is 
at  peace  would,  prima  facie,  be  proper,  but  just  at  the 
present  time  it  would  be  inexpedient,  for  even  after  tech- 
nical peace  is  restored  he  would  be  a  poor  American  who 
would  tolerate  the  display  of  a  German  flag  on  our  soil. 
A  protection  to  the  flags  of  nations  with  which  the  United 
States  has  been  at  peace  for  ten  years  might  afford  suf- 
ficient "cooling  time."  The  suggestion  has  also  been  made 
that  the  display  of  foreign  flags  except  at  consulates,  em- 
bassies and  the  like  should  be  forbidd^  Such  a  regula- 
tion would,  however,  cut  off  a  graceful  method  of  promot- 
ing international  amity  and  would  be  peculiarly  inappro- 
priate at  this  time  when  we  may  with  profit  to  ourselves 
recall  the  anniversaries  of  the  great  struggle  in  which  we 
were  allied  with  the  other  leaders  of  civilization  to  save 
the  world  from  Prussian  domination.  The  possibility  of 
affront  to  a  foreign  flag  is  of  course  merely  a  symptom 
of  a  spirit  which  is  one  of  the  most  serious  bits  of  slag 
in  our  melting  pot,  the  disposition  of  citizens  of  foreign 
birth  to  perpetuate  in  America  the  racial  or  national  an- 
tagonisms of  their  birthplace.  There  are  but  few  mani- 
festations of  this  evil  which  are  capable  of  being  reached 
by  legislation,  but  those  which  can  be  so  reached  should 
not  be  tolerated  for  a  moment. 

Free  Trade  in  Ideas. 

WITH  the  contention  of  those  worthies  who,  after  a 
wild  denunciation  of  our  system  of  government, 
appeal  to  the  Constitution  for  protection  when  threatened 
with  arrest,  no  sensible  lawyer  has  any  patience.  There 
are  however  same  lawyers  of  ability  and  patriotism  who, 
having  no  sympathy  with  sedition,  nevertheless  believe 
that  the  l^al  suppression  of  seditious  discussion  jeopar- 
dizes the  freedom  of  our  institutions.  Of  this  number 
is  Mr.  George  Palmer  Garrett  who  in  the  August  issue  of 
the  Jovmai  of  Criminal  Law  and  Criminology  contributes 
a  forcible  article  under  the  foregoing  caption.  "We  have 
built,"  he  says,  "our  temple  to  house  our  ark  and  now  it 
seems  we  must  (it  is  alleged)  destroy  our  ark  to  preserve 
our  templa"  This  view,  which  finds  more  or  less  direct 
support  in  the  utterances  of  such  jurists  as  Mr.  Hughes 
and  Mr.  Justice  Holmes,  seems  to  proceed  on  a  mistaken 
assumption  as  to  what  it  is  sought  to  prohibit.  Certainly 
no  one  seeks  to  re-enact  the  sedition  law  of  1798,  so  often 
and  so  misleadingly  referred  to  as  showing  the  impolicy 
of  sedition  laws ;  a  law  which  was  enforced  only  to  penal- 


ize criticisms  of  the  policy  and  ability  of  the  President. 
There  is  no  possibility  that  any  law  will  be  passed  which 
attempts  to  fetter  criticism  of  official  conduct  or  of  our 
governmental  or  industrial  system.  The  attempt,  for 
example,  to  pass  a  constitutional  amendment  abolishing 
private  property  in  land  is  every  bit  as  legitimate  as  the 
recently  successful  attempt  to  destroy  private  property  in 
wine.  Any  group  of  men  desiring  to  have  a  law  passed 
or  a  constitutional  amendment  adopted  is  entitled  to  the 
fullest  opportunity  for  the  public  advocacy  of  its  prop- 
osition. But  when  it  comes  to  advocating  sabotage,  revo- 
lution, a  "general  strike"  or  an  "uprising  of  the  workers" 
that  is  another  matter  altogether,  and  it  is  hard  to  com- 
prehend the  viewpoint  which  sees  any  jeopardy  to  our 
institutions  in  its  legal  prohibition.  In  other  words,  any 
agitation  which  is  based  on  the  rule  of  the  majority  as 
expressed  by  .lawfully  cast  ballots  is  and  must  remain 
legal.  Agitation  for  a  change  in  our  governmental  system 
or  policy  by  any  other  means  should  be  illegal,  for  the 
plain  reason  that  it  seeks  rule  by  a  minority.  The  essence 
of  American  liberty,  the  "ark"  which  our  temple  protects 
is  the  unfettered  power  of  self-government  by  the  ma- 
jority after  its  will  has  been  ascertained  in  an  orderly 
manner  on  full  discussion.  It  is  that  very  principle  which 
our  imported  "radicalism"  seeks  to  destroy,  substituting 
for  it  the  rule  of  a  minority,  privately  organized  and  en- 
forcing its  will  by  economic  pressure  if  not  by  armed 
violence. 

Vagaries  of  Censorship. 

^T^HE  motion  picture  censorship  of  one  populous  eastern 
'*'  state  has  recently  decreed  that  no  photoplay  there 
exhibited  shall  depict  crime  or  criminals  as  successful  or 
prosperous  at  any  stage.  It  is  not  enough  under  this 
ruling  that  the  final  red.  shall  show  the  triumph  of  retrib- 
utive justice;  the  criminal  must  not  be  an  object  of  envy 
or  admiration  at  any  time.  Aside  from  the  sin  against 
the  scenario  writer  who  is  thus  ruthlessly  deprived  of  a 
dramatic  asset  dear  from  long  association,  this  ruling  is 
positively  mischievous.  There  is  no  spectator  so  imma- 
ture as  not  to  know  that  in  real  life  crime  often  meets 
with  temporary  success;  that  the  wicked  man  in  his  day 
flourishes  like  a  green  bay  tree.  This  patent  fact  may 
be  offset  by  showing  an  ultimate  day  of  reckoning,  but 
it  is  too  well  established  for  any  denial  to  be  effectiva 
Consequently  those  whom  it  is  sought  to  protect  from 
temptation  to  crime  will  naturally  conclude  that  the  de- 
nouement is  of  a  piece  with  the  obviously  false  incidents, 
and  whatever  of  warning  against  crime  the  play  may  give 
is  destroyed  instead  of  strengthened.  It  is  very  similar 
to  the  temperance  literature  issued  to  the  yoimg  twenty 
or  thirty  years  ago,  which  depicted  the  saloon  as  a  place 
of  indescribable  filth  and  vulgarity  presided  over  by  a  low- 
browed ruffian  "filled  with  strange  oaths"  who  forced 
drinks  on  any  young  man  who  strayed  into  his  unhal- 
lowed precincts.  It  was  all  very  terrifying — ^until  th^ 
young  man  saw  his  first  city  barroom.  Then  in  casting 
out  of  his  mind  the  proven  falsehood  he  threw  away  with 
it  whatever  of  truth  about  the  effect  of  intoxicants  there 
was  joined  to  it.  The  motion  picture  has  infinite  possi- 
bilities for  good,  appealing  as  it  does  to  a  class  which  is 
reached  by  very  little  printed  or  spoken  instruction.  Those 
possibilities  are  all  based  on  the  fact  that  the  photoplay 
interests  a  class  of  persons  who  are  not  interested  in  any 
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other  form  of  mental  recreation.  Destroy  the  interest  and 
you  destroy  the  possibility  of  usefulness.  Conform  the 
"movies"  to  the  taste  of  the  Rev.  Mr.  Prosy  who  has 
already  preached  the  church  empty,  and  he  will  empty  the 
motion  picture  theater  with  even  greater  celerity.  A  like 
destruction  of  the  usefulness  of  the  photo-play  will  result 
from  any  attempt  to  falsify  the  known  facts  of  life.  Lizzie 
the  factory  girl  and  Harold  her  ^'gentleman  friend"  are 
realists  of  necessity.  Tell  them  that  crime  never  brings 
prosperity,  that  vice  never  flaunts  itself  in  silk  and  dia- 
monds and  virtue  never  goes  in  rags,  and  they  will  not 
merely  laugh  in  your  face — ^what  id  much  more  important, 
they  will  never  believe  anything  else  that  you  tell  them. 
The  entire  idea  of  motion  picture  censorship  should  be 
cast  out  root  and  branch  and  the  photo-play  left  to  stand, 
as  does  the  spoken  drama,  on  its  conformity  to  the  crim- 
inal law.  But  until  that  happy  result  is  reached  let  us 
at  least  have  censors  who  are  not  too  respectable  to  have 
a  little  common  sense. 

Common  Law  Marriages. 

COMMENT  has  been  made  several  times  in  Law  IlfoTES 
with  respect  to  the  sound  public  policy  which  sus- 
taii;is  the  common  law  marriage  docttine,  the  only  evil 
resulting  from  its  recognition  being  the  possibility  that 
the  mistress  of  some  wealthy  profligate  may  after  his 
death  establish  by  perjury  a  claim  to  his  estate.  This 
possibility  is  trivial  compared  with  that  presented  by  an 
insistence  on  ceremonial  marriage.  A  recent  Oklahoma 
case  well  illustrates  the  class  of  cases  in  which  the  com- 
mon law  marriage  doctrine  intervenes  to  save  the  reputa- 
tion of  an  honest  woman  and  the  Intimacy  of  her  inno- 
cent children.  In  Draughn,  v.  State,  158  Pac.  890,  the 
facts  were  stated  by  the  court  as  follows:  "The  defend- 
ant for  some  time  kept  company  with  the  prosecutrix, 
Nettie  Crabtree,  won  her  confidence  and  affection,  and 
promised  to  marry  her.  Due  to  his  employment,  he  and 
the  prosecutrix  were  separated  for  some  time,  and  he 
finally  wrote  her  to  come  to  him  and  they  would  get  mar- 
ried, and  sent  her  the  money  on  which  to  make  the  trip. 
She  met  him  at  the  designated  time  and  place,  and  he  pro- 
duced a  man  purporting  to  be  a  minister,  with  a  paper 
which  purported  to  be  a  marriage  license.  They  stood 
up  before  this  person  and  took  the  marriage  vows.  They 
then  went  to  Sulphur,  Okla.,  and  lived  as  husband  and 
wife.  The  defendant  introduced  her  to  his  friends  and 
acquaintances  as  his  wife,  provided  for  her,  paid  her 
doctor  bills,  and  in  every  way  they  for  more  than  three 
years  maintained  the  relation  of  husband  and  wife,  visited 
both  his  and  her  people,  lived  in  other  communities  than 
Sulphur,  and  everywhere  he  supported  her,  cohabited  with 
her,  and  treated  her  in  every  respect  as  his  wife.  Three 
children  were  bom  to  them,  and  he  seemed  to  be  proud  of 
the  offspring,  and  as  a  doting  father  presented  them  to  his 
friends  and  acquaintances  as  the  children  of  himself  and 
his  wife.  But  finally  he  abandoned  this  woman,  and  the 
next  she  heard  of  him  he  was  married  to  another."  Hold- 
ing that  there  was  a  valid  conmion  law  marriage  the  court 
quoted  with  approval  the  eloquent  words  of  an  earlier 
decision,  from  the  same  jurisdiction:  "At  the  trial  of 
this  suit  a  little  daughter,  the  result  of  this  union,  sat  in- 
nocently by,  unconscious  that  her  very  name  and  future 
status  were  being  determined  there.  We  infer  from  the 
record  that  the  property  involved  is  insignificant,  and  was 


probably  little  in  mind,  while  this  woman  fought  for  the 
relation  of  wife  and  for  a  name  for  her  little  girl.  She 
is  entitled  to  both.  We  do  not  propose  to  sit  here,  con- 
sidering the  most  sacred  relation  of  life,  and  construe  away 
the  status  of  this  woman,  who  appears  to  have  acted  in 
good  faith;  neither  will  we  turn  the  innocent  result  of 
this  common  law  union  out  into  the  world  a  nameless 
thing.  She  was  begotten  by  a  man  who  had  voluntarily 
assumed  the  relation  of  husband,  and  she  shall  have  the 
right  to  be  called  his  child  and  bear  his  name."  Ecclesi- 
astical influence,  that  dead  hand  from  the  dark  ages  of 
the  world,  still  retains  in  a  few  states  the  requirement  of 
a  ceremonial  marriage,  but  the  number  of  these  is  decreas- 
ing and  it  is  to  be  hoped  that  the  last  trace  of  the  will- 
ingness to  bastardize  an  innocent  child  rather  than  impair 
a  dogma  will  soon  vanish. 

Disclaiming  Intent  to  Defame. 

PROBABLY  as  a  result  of  the  decision  in  Corrigan  v. 
Bobbs  Merrill  Co.  (126  N.  E.  260),  a  novel  published 
several  years  ago  contains  by  way  of  foreword  the  follow- 
ing disclaimer:  "The  characters  in  this  story  are  entirely 
fictitious  and  bear  no  relation  to  any  living  person. 
Where,  for  the  development  of  the  plot,  persons  holding 
public  offices  are  mentioned,  these  are  entirely  imaginary 
creations."  The  writer  feels  estopped  to  express  an  opin- 
ion as  to  whether  there  is  anything  of  defamatory  refer- 
ence in  the  book  in  question,  since  he  read  "God's  Man" 
without  the  least  suspicion  that  reflection  on  any  actual 
judge  was  intended.  But  supposing  that  covert  defama- 
tion is  found,  in  its  pages  against  some  person  of  name 
but  slightly  differing  from  that  of  one  of  the  "fictitious" 
characters,  what  if  any  legal  potency  is  there  in  the  dis- 
claimer which  has  been  quoted  ?  Certainly  it  would  not 
be  conclusive.  Probably  it  would  be  deemed  to  be  a  ques- 
tion of  fact  whether  the  entire  volume,  including  the  dis- 
claimer, could  reasonably  be  taken  as  intending  a  reflec- 
tion on  any  person  imder  cover  of  an  apparent  fiction.  It 
is  a  question  admitting  of  some  doubt  whether  such  a 
notice  does  not  have  an  effect  exactly  opposite  to  that  in- 
tended, awakening  the  mind  of  the  reader  to  the  idea 
that  perhaps  some  application  to  real  persons  is  intended 
and  making  him  alert  to  see  analogies  and  resemblances 
which  might  otherwise  not  have  been  noticed.  The  aver- 
age man  reads  a  novel  with  no  idea  that  the  characters 
and  scenes  are  other  than  fictitious ;  but  once  suggest  that 
such  may  not  be  the  fact,  and  he  will  be  keen  to  discover 
applications  which  were  far  from  the  author's  intent.  It 
is  another  case  of  the  lady  protesting  too  much.  And  yet, 
what  else  is  there  that  the  best  intentioned  publisher  can 
do  except  insert  some  such  notice?  Under  the  broad 
doctrine  of  the  Corrigan  case  it  would  seem  to  be  unsafe 
to  publish  a  novel  in  which  any  actual  office  is  referred  to 
unless  the  incumbent  is  described  as  a  paragon  of  per- 
sonal and  official  virtue.  Even  if  the  venue  of  the  story 
is  described  as  "New  Jerusalem"  or  "Wilsonia"  the  same 
judicial  discernment  which  found  that  "Comegan"  was 
intended  to  refer  to  "Corrigan"  will  penetrate  the  fiction. 
Must  the  publishers  in  self-defense  revert  to  the  ancient 
type  of  romantic  novel  wherein  neither  the  characters  nor 
their  doings  could  be  accused  of  resembling  anything  on 
earth?  Surely  tljere  must  have  been  somewhere  in  the 
south  a  slave  owner  whose  name  was  something  like  Legree. 
If  he  had  only  sued  Harriet  Beecher  Stowe  for  libel  the 


Digitized  by 


Google 


ISi 


LAW  NOTES 


[Januaby,  1921. 


civil  war  might  have  been  averted.  There  may  be,  of 
course,  a  genuine  caae  of  defamation  by  work  of  fiction,  and 
in  such  a  case  the  law  should  give  a  remedy.  But  in  its 
broad  aspect  the  decision  in  the  Corrigan  case  leads  to  re- 
sults so  fantastic  that  it  is  quite  likely  to  be  limited  when 
next  the  question  arises. 

Soldiers*  Wills. 

Tt  is  to  be  expected  that  a  number  of  cases  will  arise 
^  in  the  United  States  wherein  nuncupative  wills  of 
soldiers  in  the  world  war  will  be  presented  for  probata 
Such  a  will  was  recently  admitted  in  the  Surrogate  Court 
of  New  York  county  (In  re  Rickey's  Estatej  184  N.  Y.  S. 
399.)  An  American  soldier  in  active  service  overseas, 
having  a  government  insurance  policy  payable  to  his 
estate,  wrote  a  letter  to  a  minor  sister  saying:  *'Did  you 
ever  receive  my  insurance  policy  from  the  government? 
I  tried  to  make  it  payable  to  you,  but  they  said  it  would 
have  to  be  one  of  my  parents  or  a  brother  or  sister  over 
21,  so  I  had  to  make  it  out  to  myself,  but  Sis  will  get 
the  money  if  anything  does  happen  to  me."  In  another 
letter  he  said,  '^ily  insurance  is  made  out  to  Nan,"  refer- 
ring to  the  sister.  These  expressions  were  held  to  be  a 
valid  bequest  of  the  insurance  policy  and  as  such  were 
admitted  to  probate,  the  theory  of  the  law  being  said  to  be 
that  "from  the  absolute  necessities  of  military  service  the 
solemn  and  formal  iniles  as  to  testaments  are  relaxed  in 
favor  of  soldiers."  At  this  point  the  question  very  natur- 
ally arises  why  the  "solemn  and  formal  rules  as  to  testa- 
ments" should  not  be  relaxed  in  other  cases.  Putting  aside 
the  traditions  with  which  it  is  surrounded,  the  making  of 
a  will  is  not  a  whit  more  solemn  than  any  other  form  of 
disposition  of  property.  True  it  is  an  instrument  effective 
only  after  the  death  of  the  maker,  and  as  such  gives 
peculiar  opportunities  for  fraud.  Therefore  the  require- 
ment of  two  witnesses  to  the  testamentary  act  can  doubt- 
less be  justified.  But  the  technical  requirements  as  to 
form  serve  no  substantial  purpose  and  invalidate  every 
year  efforts  of  undoubted  genuineness  to  make  a  testa- 
mentary disposition  of  property. 

Simplifying  Administration  of  Estates. 

Tn  case  of  a  considerable  estate  the  present  system  of 
^  administration  is  in  a  general  way  an  admirable  one. 
But  in  the  case  of  a  small  estate,  practically  without  debts 
and  free  from  conflicting  claims  to  inheritance,  every  prac- 
titioner will  bear  witness  that  the  system  is  slow,  cumber- 
some and  unduly  expensive.  As  a  result  in  many  in- 
stances a  family  agreement  followed  by  the  making  of 
deeds  by  all  the  heirs  is  resorted  to  to  save  time  and  expense. 
In  many  instances,  however,  the  objection  of  one  heir  pre- 
vents such  a  solution.  It  would  seem  to  be  possible  to 
provide  an  informal  method  of  administering  small  solvent 
estates  which  would  obviate  the  delay  and  expense  of  going 
through  the  same  procedure  as  is  required  in  case  of  a 
large  and  complicated  inheritance.  In  Washington  and 
perhaps  in  other  states,  provision  is  made  for  the  settle- 
ment of  certain  testate  estates  without  administration. 
The  Washington  statute  provides:  "In  all  cases  where 
it  is  provided  in  the  last  will  and  testament  of  the  de- 
ceased that  the  estate  shall  be  settled  in  a  manner  provided 
in  such  last  will  and  testament,  and  that  letters  testa- 
mentary or  of  administration  shall  not  be  required,  and 


where  it  also  duly  appears  to  the  court,  by  the  inventory 
filed,  and  other  proof,  that  the  estate  is  fully  solvent, 
which  fact  may  be  established  by  an  order  of  the  court 
on  the  coming  in  of  the  inventory,  it  shall  not  be  necessary 
to  take  out  letters  testamentary  or  of  administration,  ex- 
cept to  admit  to  probate  such  will,  and  to  file  a  true  in- 
ventory of  all  the  property  of  such  estate  in  the  manner 
required  by  existing  laws.  And  after  the  probate  of 
such  will  and  the  filing  of  such  inventory  all  such 
estates  may  be  managed  and  settled  without  the  inter- 
vention of  the  court,  if  the  said  last  will  and  testament 
shall  so  provide."  It  is  further  provided  that  in  case 
debts  are  not  paid  within  a  year  or  if  the  trustee  under 
the  will  does  not  administer  the  estate  faithfully  the 
matter  may  be  brought  into  court  by  a  citation.  The  act 
quoted  has  been  in  force  for  many  years  and  appears  to 
have  given  general  satisfaction  and  to  have  caused  but 
little  litigation.  It  should  not  be  difficult  to  frame  a 
statute  allowing  similar  informal  administration  of  an 
intestate  estate  which  is  solvent  and  does  not  exceed  in 
value  say  ten  thousand  dollars. 

Misleading  Cross-examination. 

EVEEY  practicing  attorney  has  heard  witnesses  asked  on 
cross-examination*  whether  they  have  talked  with 
counsel  about  the  matter  testified  to.  Few  indeed  have 
forborne  to  ask  the  question  on  occasion  or  to  smile  signifi- 
cantly at  the  jury  when  the  witness  says  that  he  has  talked 
with  the  counsel  of  the  party  calling  him.  The  gen- 
eral attitude  of  laymen  toward  the  legal  profession  is  such 
that  it  is  very  probable  that  jurymen  frequently  draw 
from  such  a  question  and  answer  an  inference  more  or 
less  definite  that  the  witness  has  been  unduly  influenced,  if 
not  suborned.  Yet  it  is  well  known  to  every  practitioner 
that  a  lawyer  would  be  culpably  negligent  if  he  put  a 
witness  on  the  stand  without  having  had  an  interview 
with  him  and  ascertaining  just  what  he  would  testify.  The 
advisory  lectures  given  to  young  lawyers  enjoin  the  utmost 
care  and  thoroughness  in  this  detail  of  the  preparation 
for  trial.  It  is  hard  to  understand  why  trial  judges,  who 
are  perfectly  familiar  with  the  entire  situation,  permit  a 
question  so  unfair  in  its  tendencies  to  be  asked.  It  should 
be  met  always  with  a  sharp  rebuke  and  a  judicial  state-* 
ment  to  the  jury  that  it  is  necessary  and  proper  that 
counsel  should  interview  the  witnesses  before  trial.  This 
is  but  one  of  an  infinite  number  of  the  tricks  of  advocacy 
by  which  jury  trials  are  all  too  frequently  converted  into 
a  game  in  which  success  goes  to  .the  most  skilful  player. 
Entire  equality  in  the  trial  court  is  of  course  out  of  the 
question.  There  must  always  be  a  preponderance  of  ability 
on  one  side  or  the  other.  So  far  as  that  ability  is  mani- 
fested in  careful  preparation  of  the  case  and  lucid  pres- 
entation of  the  theoiy  of  counsel  it  cannot  and  should 
not  be  in  any  manner  handicapped.  But  trial  judges 
should  realize  much  more  fully  than  they  seem  to  do  that 
they  sit  not  merely  to  see  that  the  rules  of  the  game  are 
observed  but  to  see  that  justice  is  done.  The  average 
lawyer  feels  a  distinct  grievance  if  the  trial  judge  inter- 
poses in  such  manner  as  to  deprive  him  of  a  tactical  ad- 
vantage, a  point  of  view  which  seems  to  be  wholly  Ameri- 
can and  not  wholly  creditable.  There  can  be  little  doubt 
that  the  courts  which  dispense  with  formality  attain  a 
higher  percentage  of  substantial  justice  than  results  from 
formal  trials.     If  the  legal  profession  is  to  survive  the 
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strong  present  trend  toward  methods  of  trial  which  dis- 
pense with  the  services  of  counsel,  it  must  demonstrate 
that  the  success  of  informal  tribunals  is  attained  in  spite 
of  and  not  because  of  the  absence  of  professional  assist- 
ance. There  is  room  for  a  strong  contention  that  such  is 
the  fact,  and  its  test  needs  no  reformed  system  of  pro- 
cedure It  can  be  made  at  any  time  when  trial  judges  are 
willing  to  assume  the  powers  which  they  possess  and  ap- 
pellate judges  cease  to  reverse  just  judgments  for  technical 
errors  of  procedure. 


FIRST  STEPS  TOWARD  A  SELF-GOVERN  I NQ  BAR 

Many  members  of  the  bar  are  already  conscious  of  the 
fact  that  the  status  of  the  legal  profession  in  the  United 
States  as  one  of  the  factors  in  the  administration  of 
justice  lacks  much  of  the  dignity  and  importance  which  it 
should  possess.  Individually  our  lawyers  are  second  to 
none  in  learning  and  ability.  Individually  they  enjoy 
the  confidence  of  the  courts  and  the  respect  of  the  com- 
munities in  which  they  live.  But  the  bar  as  an  entity  is  a 
mere  figure  of  speech  for  the  aggregate  of  its  individual 
members.  Its  organizations  contain  but  a  small  minority 
and  their  functions  are  largely  confined  to  an  annual 
meeting  where  a  few  admirable  reports  are  presented  and 
then  forgotten.  Except  in  'a  few  of  the  largest  cities  bar 
associations  are  usually  state-wide,  having  no  efficient  local 
existence  and  no  local  influenca  As  a  means  of  invok- 
ing an  expression  of  the  views  of  a  number  of  leading 
lawyers  on  some  question  of  general  interest,  these  organ- 
izations serve  admirably,  but  beyond  that  they  are  almost 
useless.  Their  public  influence  is  negligible.  Their  en- 
dorsement or  reprobation  of  a  candidate  for  judicial  office 
is  not  as  important  as  that  of  the  Tinsmiths'  Union. 
They  have  no  power  to  enforce  any  code  of  ethics  which 
they  may  adopt  for  the  betterment  of  the  profession. 
Compared  with  the  powers  and  the  independence  enjoyed 
by  the  professional  organizations  of  Europe  the  status 
of  their  American  brethren  is  almost  ludicrous. 

Much  of  this  must  be  corrected,  if  at  all,  by  legislation, 
but  much  may  be  done  by  voluntary  organization.  A 
letter  of  Mr.  Dempster  McKee,  published  in  Law  Notes 
for  December,  1920,  calling  attention  to  the  Lawyers'  In- 
stitute of  San  Diego,  California,  has  led  to  some  study  of 
that  organization  and  to  the  conclusion  that  it  may  well 
be  taken  as  a  model  for  the  first  step  toward  a  self-govern- 
ing bar.  The  Institute  is  incorporated,  and  its  purposes 
and  policies  are  fixed  by  a  series  of  by-laws.  Passing 
without  discussion  those  purely  formal  by-laws  which  deal 
with  membership  (open  to  all  lawyers  of  the  city  on  elec- 
tion by  the  directors),  meeting3,  officers,  dues  (not  to 
exceed  $3  per  month)  and  the  like,  it  is  provided  that  each 
member  "solemnly  undertakes  to  comply  with"  certain 
rules  of  practice.  It  is  further  provided  as  to  the  effect  of 
membership,  the  Rules  and  By-Laws  shall  be  subscribed 
to  by  each  member.  "The  effect  of  such  subscription  shall 
be  to  bind  such  member  to  the  other  members  and  to  the 
Corporation,  with  the  force  and  effect  of  a  contract  entered 
into  jointly  and  severally  between  them,  in  all  particulars 
provided  for  in  the  Rules  and  By-Laws  in  force  at  the 
time  of  his  admission  and  all  subsequent  amendments  or 


additions  thereto.  As  a  part  of  the  consideration  for  his 
admission,  each  member  voluntkrily  assumes  the  burdens, 
as  well  as  the  privileges  of  such  relation,  and  submits  him- 
self, to  all  regulations  and  discipline  in  the  manner  herein 
provided;  and  specifically  waives  all  claim  for  any  loss, 
prejudice  or  damage  which  he  may  suffer  by  reason  of  the 
enforcement  of  any  regulations  or  discipline.  It  being 
the  intention  to  release  the  said  Corporation,  its  officers 
and  agents  from  all  liability  arising  from  any  act  herein 
provided  for.  All  burdens  and  liabilities  and  all  privi- 
leges and  all  property  rights  vested  by  participation  in 
this  Corporation  are  limited  to  the  period  of  membership 
therein,  and  upon  termination  of  membership  for  any 
cause  whatever  the  member  shall  thereby  surrender  all 
right  or  claim  to  any  such  privileges  or  property  rights, 
the  same  thereby  reverting  to  the  Corporation  as  a  part 
of  the  consideration  for  such  member's  admission  to  mem- 
bership in  the  first  instance." 

Active  touch  by  the  Institute  with  its  members  is  main- 
tained through  a  Counsel  for  the  Institution  concerning 
whom  the  by-laws  prescribe:  "The  Counsel  of  the  Insti- 
tute shall  be  appointed  and  removed  at  will  by  the  Board 
of  Directors.  He  shall  be  a  member  of  the  Institute,  but 
may  not,  at  the  time,  be  a  Director  thereof.  The  Counsel 
shaJl  be  the  chief  administrative  and  advisory  agent  of  the 
Board  of  Directors  and  of  the  Institute.  Among  such 
other  duties  as  may  be  delegated  to  him,  it  shall  be  in- 
cumbent upon  him  to  keep  in  touch  with  all  members  of 
the  Institute;  to  receive  from  them  reports  of  affairs 
touching  the  Institute;  to  investigate  any  reported  viola- 
tion of  the  Rules  and  By-Laws  and  to  require  conformity 
therewith  on  the  part  of  all  members ;  to  arrange  arbitra- 
tion in  disputed  cases  when  necessary;  to  conduct  actions 
or  prosecutions  against  members  or  non-members  of  the 
Institute  when  so  required  by  the  Board  of  Directors ;  to 
represent  and  promote  the  interests  of  the  Institute  before 
the  Courts  and  the  Judges  thereof,  before  any  other  tri- 
bunals and  before,  the  public."  Further  power  is  given 
to  the  Counsel  by  the  following  by-law:  "Any  member 
will,  upon  demand,  disclose  to  the  authorized  Counsel  of 
the  Institute  the  full  facts  (aside  from  confidential  in- 
formation) of  any  matter  pertaining  to  compliance  or 
non-compliance  with  the  foregoing  rules.  He  will  also 
permit  such  Counsel  to  examine  his  books  and  accounts 
upon  the  subject  of  such  matter;  any  information  so  re- 
ceived, however,  to  be  held  confidential  by  such  Counsel 
and  divulged  only  in  proper  case  to  a  Board  of  Arbiters 
or  to  the  Board  of  Directors." 

If  •the  Institute  proves  in  practice  to  be  anyi;hing  more 
than  a  friendly  and  innocuous  professional  coterie  it  will 
be  because  of  the  wise  and  impartial  exercise  of  the  powers 
conferred  by  the  foregoing  provisions.  Indeed  the  weak 
point  in  the  scheme  seems  to  be  that  the  proper  administra- 
tion of  the  duties  imposed  on  the  Counsel  calls  for  a  degree 
of  tact  and  ability  which  it  is  too  much  to  expect  to  be 
always  available.  The  theory,  nevertheless,  is  an  admir- 
able one.  A  grievance  committee,  acting  only  on  com- 
plaint, inevitably  hears  only  of  the  most  aggravated  cases. 
I^iscredit  necessarily  attaches  to  any  member  of  the  pro- 
fession who  is  called  before  such  a  committee  and  there- 
fore its  action  is  invoked  only  in  cases  demanding  drastic 
action.  The  Counsel  of  the  San*Diego  Institute  on  the 
other  hand  is  empowered  to  proceed  on  his  own  initiative, 
his   investigations  may  be  privately  made,   and  by  his 
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activities  may  hold  in  check  the  minor  depa,rtures  from  the 
by-laws  which  lead  to  the  Sisint^ration  of  any  association 
to  maintain  ethical  standards. 

The  standards  of  professional  conduct  to  which  the 
members  of  the  Institute  bind  themselves  are  so  admirably 
expressed  as  to  invite  full  quotation : 

"To  exercise  toward  his  cUent  in  every  instance  the  highest 
good  faith  and  to  charge  for  his  services  only  such  a  fee  as  is 
fair  and  proper;  to  give  to  any  client  no  cause  for  dissatisfaction, 
but  in  the  event  of  known  dissatisfaction  on  the  part  of  a  chent, 
as  to  any  act  or  omission  of  his  attorney,  to  report  the  circum- 
stances thereof,  forthwith,  to  the  duly  authorized  Counsel  of 
the  Institute;  to  report  confidentially  to  such  Counsel  any  case 
of  dissatisfaction  on  the  part  of  a  client  existing  against  any 
other  practitioner  of  law." 

^'To  prevent  and  discourage  unnecessary  and  unfruitful  litiga- 
tion; to  refuse  employment  in  cases  prosecuted  or  defended 
chiefly  out  of  spite  or  for  the  purpose  of  harassing  or  delaying 
another.  In  all  litigation  where  the  opposing  party  is  repre- 
sented by  a  member  of  the  Institute,  to  bring  the  same  to  final 
determination  at  the  earliest  possible  moment ;  to  appear  promptly 
in  response  to  process ;  to  file  no  groundless  demurrer  for  purpose 
of  delay;  to  stipulate  to  the  taking  of  depositions  and  such 
other  proceedings  as  might  be  secured  as  a  matter  of  course 
upon  motion  or  notice;  to  require  no  justification  of  surety,  etc., 
except  upon  good  cause ;  to  hasten  the  course  of  trial  by  stipula- 
tion of  all  known  provable  facts;  to  attempt  the  introduction  of 
no  improper  evidence;  to  refrain  from  unsupportable  objections 
and  specious  arguments;  to  waive  findings  of  fact  when  not 
requisite  to  the  safety  of  the  client;  to  take  or  prosecute  no 
appeal  except  in  good  faith  on  actual  merit." 

"To  treat  every  member  of  the  Institute  with  consideration 
in  the  conduct  of  mutual  business;  to  require  no  unnecessary 
act  or  effort  from  opposing  counsel;  to  take  no  default  or 
penalty  against  a  member,  except  after  notice  of  intention  to 
do  so;  to  make  and  receive  freely  and,  in  good  faith,  abide  by, 
oral  stipulations;  to  waive  notice  of  Rulings  and  settings  for 
4X131  whenever  present  at  the  occasion  thereof;  to  accompany  all 
general  demurrers  with  a  specification  of  the  particulars  in  which 
it  is  claimed  the  pleading  is  insufficient;  to  submit  demurrer 
without  arguments  unless  a  favorable  ruling  is  expected  in  good 
faith;  to  make  no  charge  of  professional  misconduct  against 
another  member  of  the  Institute,  or  against  any  Judge,  to  anyone 
but  a  member  of  the  Board  of  Directors,  or  the  authorized 
Counsel  or  Board  of  Arbiters  of  the  Institute.  (Provided,  that 
nothing  herein  contained  shall  prevent  a  member  from  testifying 
before  a  Court  or  other ,  tribunal,  nor  from  making  statements 
in  good  faith  on  the  occasion  of  the  campaign  of  such  person  for 
election  to  public  office.)" 

The  foregoing  by-laws  it  will  be  observed  go  far  beyond 
the  rules  for  the  violation  of  which  judicial  discipline  may 
be  imposed.  They  deal  with  matters  of  controversy  be- 
tween counsel  and  client  though  no  wrongdoing  or  dis- 
honesty on  the  part  of  the  former  is  charged,  and  by  so 
doing  their  administration  cannot  but  be  helpful  to  the 
standing  of  the  profession  by  tending  to  adjust  the  ifumer- 
ous  cases  wherein  a  client  feels  that  he  has  not  been  fairly 
treated  but  has  no  legal  remedy.  The  by-laws  quoted 
also  go  to  considerable  length  in  enjoining  that  courtesy 
and  fairness  between  opposing  counsel  which  have  in  the 
past  been  observed  by  the  better  class  of  the  profession 
and  ignored  by  the  others.  A  strong  influence  is  thus  ex- 
erted to  raise  the  general  standard  of  professional  conduct 
to  that  practiced  by  the  best  members  of  the  profession. 

Provision  is  also  made  for  the  arbitration  of  differences 
between  members  or  between  a  member  and  his  client,  such 
arbitration  being  of  course  voluntary  as  to  the  client,  but 
compulsory  under  penalty  of  expulsion  on  the  attorney. 
This  provision  properly  administered  will  fill  a  long  felt 
want.  Attorneys  are  naturally  very  reluctant  to  institute 
proceedings  against  a  fellow  practitioner.  Unless  the  griev- 


ance of  a  client  is  very  substantial  he  finds  it  diflScult  to 
secure  an  .attorney  to  espouse  his  cause.  As  a  result  there 
are  many  instances  of  clients  who  feel  that  in  some  par- 
ticular they  have  been  unfairly  treated  and  that  it  is 
impossible  for  them  to  secure  redress,  and  not  only  loss 
of  reputation  but  loss  of  business  results  to  the  profession 
as  a  result  of  this  feeling.  It  is  a  matter  worthy  of  con- 
sideration whether  this  provision  could  not  profitably  be 
extended  to  claims  against  attorneys  held  by  persons  other 
than  clients.  The  well-known  reluctance  to  bring  suit 
against  a  fellow  practitioner  causes  the  loss  of  many  ac- 
counts which  would  have  been  collected  had  the  debtor 
been  of  any  other  vocation,  and  this  cannot  but  engender 
considerable  ill-feeling  on  the  part  of  the  creditor. 

A  by-law  of  considerable  length  prescribes  a  minimum 
scale  of  fees.  To  this,  however,  the  following  proviso  is 
added : 

''Provided,  however,  that  nothing  herein  contained  sliall  be 
construed  as  preventing  any  member  from  rendering  gratuitous 
services  as  a  matter  of  professional  courtesy  to  a  brother  attorney, 
or  to  a  member  of  a  brother  attorney's  family,  or  from  accepting 
from  such  attorney  or  such  member  of  his  family  a  fee  below 
the  minimum  herein ;  or  from  making  no  charge  at  all,  or  accept- 
ing a  smaller  fee  than  the  minimum  fee,  in  such  cases  or  matters 
only  where  he  conscientiously  believes  that  the  case  or  matter  in 
hand  is  worthy  of  his  charity ;  or  when  his  professional  or  other 
relation  to  the  client  is  such  as  would  make  it  embarrassing  for 
him  to  make  the  minimum  charge,  or  any  charge  at  all;  but 
such  curcumstances  as  justify  the  waiver  of  any  fee  or  the 
receiving  of  a  fee  less  than  the^  minimum,  must  be  exceptional 
and  in  every  instance  the  member  must  act  in  reference  thereto 
in  the  utmost  good  faith,  and  in  no  event  shall  his  fee  be  less 
than  the  minimum,  or  the  fee  waived,  where  the  effect  thereof 
would  be  to  underbid  another  member,  or  where  the  same  would 
be  a  violation, of  the  spirit  and  intent  of  the  obUgation,  which 
every  member  upon  his  honor  assumes,  to  abide  by  the  minimnni 
fees  hereinafter  provided." 

The  adoptipn  of  such  a  scale  and  the  amount  of  the  fees 
to  be  charged  if  one  is  adopted  are  peculiarly  local  ques- 
tions to  be  determined  in  the  light  of  local  conditions.  The 
viewpoint  may  be  an  impractical  one,  but  nevertheless  it 
seems  that  the  adoption  of  such  a  scale  is  unwise  unless 
some  local  condition  imperatively  requires  it.  It  is  diffi- 
cult to  keep  a  proper  proportion  between  idealistic  and 
sordid  considetations  once  the  two  are  mixed,  and  the 
maintenance  of  the  standard  charges  may  ver^  readily 
come  to  be  regarded  as  the  prime  purpose  of  the  organiza- 
tion, and  its  violation  the  only  offense  certain  of  reproba- 
tion. A  similar  condition  now  prevails  in  the  medical 
profession,  which  has  an  excellent  code  of  ethics,  every 
provision  of  which  may  be  violated  with  impunity  except 
that  which  forbids  advertising  for  business.  Moreover 
it  is  very  easy  for  the  idea  to  become  fixed  in  the  public 
mind  that  the  association  is  essentially  a  trade  union,  the 
primary  purpose  of  which  is  to  establish  a  wage  scale,  and 
with  that  impression  prevailing  the  influence  of  the  asso- 
cia"tion  outside  its  own  membership  becomes  negligible. 

An  association  such  as  that  described  is  of  course  but  a 
small  beginning  of  limited  and  local  usefulness,  but  it 
seems  to  contain  the  possibilities  of  development.  Our 
most  important  institutions,  including  the  bar  itself,  grew 
from  beginnings  no  more  pretentious.  Given  such  an  In- 
stitute in  each  locality,  a  state  Institute  of  delegates  from 
each  would  be  truly  representative  of  the  profession  and 
could  act  for  it  with  some  d^ree  of  effectiveness  and 
authority.  At  this  point  legislative  extension  of  the 
powers  of  the  Institute  would  be  possibla    To  a  profession 
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thus  organized  could  well  be  delegated  the  power  to  dis- 
cipline its  own  members,  the  power  to  suspend  or  disbar 
being  conferred  on  a  local  committee,  subject  to  review 
by  a  Committee  of  the  State  Institute.  In  practical  effect, 
there  probably  would  be  no  difference  in  the  result  in  a 
particular  case  between  such  a  mode  of  trial  and  that  now 
obtaining.  The  difference  lies  in  the  moral  effect.  What- 
ever may  be  the  result  with  a  mixed  population,  with 
a  body  of  intelligent  and  educated  men  self-government 
brings  a  deep  sense  of  responsibility.  The  maintenance 
of  professional  good  conduct  would  no  longer  be  a  matter 
of  official  concern  as  to  which  the  individual  practitioner 
could  disclaim  responsibility,  but  would  rest  squarely  on 
every  individual,  and  it  is  not  too  much  to  hope  that  the 
profession  would  rise  to  meet  that  responsibility.  The 
relation  between  bench  and  bar  would  be  changed  from 
one  of  authority  and  subservience  to  one  of  partnership, 
and  again  the  bar  would  not  fail  to  respond  adequately  to 
the  demands  of  its  new  status,  until  the  American  lawyer 
might  claim  a  position  of  equal  dignity  with  that  of  a  mem- 
ber of  the  bar  of  Belgium  whose  status  was  stated  by  the 
Batonnier  of  the  Order  of  Advocates  as  follows:  "The 
bar  is  not  an  administrative  body.  It  is  an  autonomous 
and  a  free  organization.  Placed  by  law  at  the  side  of  the 
magistracy  to  accomplish  with  it  the  joint  task  of  justice, 
it  blows  neither  the  guardianship  nor  the  control  of  any 
I)olitical  power.  It  receives  orders  or  injunctions  from 
no  one.  It  exercises  this  liberty  without  restraint,  not  in 
the  interest  of  its  members  but  in  the  interest  of  its  mis- 
sion. It  has  developed  in  its  heart  more  discipline  than 
pride,  it  has  created  a  code  of  severe  rules  of  honor  whijch 
only  the  chosen  can  endure.'^ 

Moreover,  such  an  organization  of  the  bar  would  per- 
mit of  a  much  needed  reform  in  the  rules  of  procedure. 
At  the  present  time  the  administrative  side  of  the  law  is 
in  a  most  unsatisfactory  condition,  due  to  the  fact  that 
procedure  rests  either  on  outworn  tradition  or  on  inflex- 
ible statutes.  Time  and  money  are  wasted  by  courts  strug- 
gling with  an  inelastic  system;  justice  is  often  lost  sight 
of  because  an  elaborate  code  of  rules  must  be  observed  if 
reversal  is  to  be  avoided.  A  simple,  elastic  and  yet  ade- 
quate set  of  rules  of  procedure  cannot  be  formulated  ex- 
cept by  the  legal  profession,  and  not  by  it  until  it  is 
mobilized  in  some  form  to  act  as  a  profession  and  not  as 
a  lai^e  number  of  individuals.  To  a  commission  of  the 
bench  and  the  representatives  of  an  organized  bar  the 
making  of  rules  of  practice,  to  be  revised  annually,  could 
be  committed  with  the  certainty  that  most  of' the  con- 
fusion of  our  present  system  would  be  obviated. 

The  realization  of  these  possibilities  is  merely  a  matter 
of  organization.  "The  lawyer  has  been  scolded  and  ex- 
horted so  long  that  he  would  feel  neglected  if  his  critics 
should  cease.  But  nobody  has  ever  suggested  the  practi- 
cal steps  to  be  taken  to  enable  him  to  work  out  his  salva- 
tion. The  time  has  come  to  stop  moralizing  and  consider 
a  definite  plan  for  integrating  the  bar  so  it  can  realize  its 
highest  ideals."  Journal  of  American  Society  of  Judi- 
cature, Dec.,  1918.  There  are  several  local  bar  associa- 
tions which  are  doing  good  work,  the  New  York  County 
Lawyers  Association  for  example,  but  the  San  Diego  In- 
stitute seems  to  possess  some  distinctive  features  which 
justify  bringing  it  specifically  to  the  attention  of  those 
in  similar  communities  who  are  interested  in  the  first 
step  in  the  task  of  int^rating  the  bar.  WAS 
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Onwabd  the  march  of  "centralization"  takes  its  way. 
Slowly  but  surely  the  ramparts  of  states'  rights  are  crum- 
bling, and  unless  the  greed  of  the  nationalist  is  checked 
the  time  is  not  far  distant  when  the  doctrine  will  be  but 
a  myth  to  be  taught  to  the  student  of  American  constitu- 
tional government  as  one  of  the  fallacies  put  forward  so 
confidently  by  the  founders  of  our  government  and  the 
framers  of  its  Constitution.  After  the  inroads  on  the 
doctrine  made  in  comparatively  recent  years,  the  latest 
step  in  the  gradual  dethroning  of  state  sovereignty  is  not 
surprising.  This  is  found  in  the  ruling  of  the  Interstate 
Commerce  Commission  virtually  to  the  effect  that  under 
the  "Transportation  Act"  returning  the  railroads  to  the 
control  of  their  private  owners,  it  is  empowered  to  regulate 
the  intrastate  as  well  as  the  interstate  rates  of  transporta- 
tion companies. 

While  it  is  not  the  purpose  of  this  article  to  enter 
into  a  general  discussion  of  the  doctrine  of  states'  rights 
except  in  so  far  ad  it  is  necessarily  involved  in  any  discus- 
sion concerning  the  power  of  Congress  over  intrastate 
rates,  the  writer  cannot  refrain  from  an  expression  of  re- 
gret and  concern  at  the  evident  trend  of  modem  legislators 
to  discard  this  timber  in  the  ship  of  state,  so  long  con- 
sidered its  most  essential  member,  the  keel  as  it  were.  The 
court  in  United  States  v.  Scott^  148  Fed.  431,  was  moved 
by  somewhat  the  same  fear  when  it  said :  "While  the  tide 
of  advancing  events  has  wisely  and  inevitably  forced  upon 
the  courts  the  necessity  of  giving  broad  and  apparently 
ever-expanding  latitude  to  the  commerce  clause  of  the 
Constitution,  still  it  may  be  that  there  should  be  a  limit 
to  its  elasticity,  and  possibly  it  might  not  be  an  altogether 
unmixed  evil  for  some  of  the  people  now,  as  was  once 
the  habit,  to  call  for  a  strict  construction  of  that  instru- 
ment. If  such  call  served  no  other  purpose,  it  might  be 
useful  as  the  occasional  hoisting  of  a  cautionary  signal. 
Our  government  was  organized  and  has  greatly  prospered 
under  a  system  of  'checks  and  balances,'  and  it  should 
always  be  remembered  that  those  checks  and  balances  yet 
remain  for  most  essential  purposes." 

The  cautionary  signals  have  been  flown  at  the  time  of 
every  encroachment  by  Congress  on  the  power  of  the 
states,  flown  by  some  of  the  ablest  minds  among  the  navi- 
gators of  the  sea  of  constitutional  law,  but  they  have  not 
been  heeded  by  the  nationalist  pilots — blind  or  without  the 
will  to  see.  The  Supreme  Court  also  recognizes  as  one  of 
its  chief  duties  the  duty  to  apply  the  "checks  and  bal- 
ances" provided  by  the  Constitution.  "This  court  has  no 
more  important  function  than  that  which  devolves  upon 
it  the  obligation  to  preserve  inviolate  the  constitutional 
limitations  upon  the  exercise  of  authority,  federal  and 
state,  to  the  end  that  each  may  continue  to  discharge, 
harmoniously  with  the  other,  the  duties  entrusted  to  it  by 
the  Constitution.'"  Hammer  v.  Dagerihart,  247  U.  S.  276. 
What  they  think  of  the  result  of  the  failure  to  apply  such 
checks  is  forcibly  expressed  in  the  same  case  when  they 
say  of  an  attempt  by  Congress  to  r^ulate  a  purely  state 
matter  under  cover  of  the  authority  conferred  on  it  by  the 
commerce  clause  of  the  Constitution  that  "the  far  reach- 
ing result  of  upholding  the  act  cannot  be  more  plainly  indi- 
cated than  by  pointing  out  that  if  Congress  can  thus  r^u- 
late  matters  entrusted  to  local  authority  .  .  .  the  power 
of  the  states  over  local  matters  may  be  eliminated,  and 
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thus  our  system  of  government  be  practically  destroyed." 
Strong  language  of  a  surety,  and  vastly  comforting  to 
the  adherents  of  the  doctrine  of  states'  rights  were  it  not 
for  the  fact  that  this  particular  case  is  a  woefully  lone- 
some instance  of  the  application  of  the  much  talked  of 
"checks  and  balances." 

The  latest  attempt  to  encroach  on  the  domain  of  the 
rights  of  the  states  may  in  a  measure  be  said  to  be  an 
aftermath  of  the  indulgence  by  Congress  in  the  unlimited 
power  resulting  from  a  state  of  war.  In  order  to  hasten 
the  winning  of  the  war  Congress  under  its  war  powers 
very  wisely  took  over  the  control  and  operation  of  the 
transportation  system  of  the  country.  But  when  the  ob- 
ject sought  was  accomplished — ^the  war  won — and  the 
time  came  to  return  the  railroads  to  their  private  owners, 
Congress  found  it  hard  to  relinquish  entirely  the  unusual 
power  it  had  enjoyed.  The  taste  of  power  still  lingered 
and  its  exercise  had  become  a  habit  difficult  to  discard 
absolutely.  Like  the  intemperate  smoker  or  drinker,  while 
recognizing  that  the  time  had  come  to  stop,  Congress  could 
not  bring  itself  to  do  so  altogether  and  at  once,  but  de- 
cided it  would  "taper  off,"  so  to  speak.  At  least  this  is 
the  effect  of  the  act  of  renunciation,  or,  to  continue  the 
simile,  "swearing  off"  as  interpreted  by  the  Interstate 
Commerce  Commission. 

This  act,  known  as  the  "Transportation  Act"  (Act  Feb. 
28,  1920,  Fed.  Stat.  Ann.  Pamphlet  Supp.  No.  23,  pp. 
12-72)  provides  as  follows:  "Whenever  in  any  such  in- 
vestigation the  Commission,  after  full  hearing,  finds  that 
any  such  rate,  fare,  charge,  classification,  regulation,  or 
practice  causes  any  undue  or  unreasonable  advantage,  pref- 
erence, or  prejudice  as  between  persons  or  localities  in  intra- 
state commerce  on  the  one  hand,  and  interstate  or  foreign 
commerce  on  the  other  hand,  or  any  undue,  unreasonable, 
or  unjust  discrimination  against  interstate  or  foreign  com- 
merce, which  is  h€;reby  forbidden  and  declared  to  be  un- 
lawful, it  shall  prescribe  the  rate,  fare,  or  charge,  or  the 
maximum  or  minimum,  or  maximum  and  minimum,  there- 
after to  be  charged,  and  the  classification,  regulation,  or 
practice  thereafter  to  be  observed,  in  such  manner  as,  in 
its  judgment,  will  remove  such  advantage,  preference, 
prejudice,  or  discrimination.  Such  rates,  fares,  charges, 
classifications,  regulations,  and  practices  shall  be  observed 
while  in  effect  by  the  carriers  parties  to  such  proceeding 
affected  thereby,  the  law  of  any  State  or  the  decision  or 
order  of  any  State  authority  to  the  contrary  notwithstand- 
ing." In  pursuance  of  the  power  conferred  on  the  Inter- 
state Commerce  Commission  by  this  act  they  have  ordered 
or  empowered  various  transportation  companies. to  raise 
their  intrastate  rates  to  the  level  of  that  prescribed  by 
the  commission  for  purely  interstate  traffic.  In  answer  to 
the  objections  of  the  various  state  authorities  that  Con- 
gress had  no  power  under  the  commerce  clause  of  the  Con- 
stitution to  regulate  purely  intrastate  rates,  the  conmiis- 
sion  ruled  that  Congress  has  an  implied  power,  in  the 
absence  of  the  exercise  of  its  war  power,  to  legislate  in 
relation  to  intrastate  rates  in  order  to  make  effective  the 
regulation  of  interstate  commerce  which  has  been  expressly 
entrusted  to  its  care,  apparently  whether  the  connection 
between  the  intrastate  and  interstate  rates  is  direct  or 
indirect  only. 

It  is  well  here  briefly  to  review  the  source  and  extent 
of  the  power  of  Congress  over  interstate  commerce.  The 
only  authority  that  Congress  has  over  interstate  commerce 


is  derived  from  tliat  provision  of  the  Constitution  known 
as  the  **commerce  clause,"  art.  I,  §  8,  cl.  3,  10  Fed.  Stat. 
Ann.  (2d  ed.)  410  et  seq.,  which  provides  that  "the  Con- 
gress shall  have  power  ...  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  Tribes."  This  broad  general  pow^er  is  subject 
to  no  limitations  except  those  imposed  by  the  terms  of 
the  Constitution  itself,  chief  among  which  may  be  said 
to  be  the  Fifth  Amendment  guaranteeing  due  process  of 
law,  and  the  oft  invoked  Tenth  Amendment  that  "The 
powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  .states  respectively,  or  to  the  people." 

There  can  be  no  doubt  but  that  exclusive  power  has 
been  conferred  on  Congress  in  respect  to  the  r^ulation 
of  commerce  among  the  several  states.  The  difficulty  has 
never  been  as  to  the  existence  of  this  power,  but  as  to  what 
is  to  be  deemed  an  unjustifiable  extension  of  it  by  Congress 
or  encroachment  upon  it  by  the  states.  Indeed  it  has 
been  said :  "The  most  perplexing  topic  of  American  con- 
stitutional law  seems  to  be  the  demarcation  of  the  federal 
power  over  commerce,  and  the  powers  of  the  states  and 
nation  have  been  referred  to  as  like  the  intervening  colors 
between  black  and  white,  which  approach  so  nearly  as  to 
perplex  the  understanding,  as  colors  perplex  the  vision 
in  marking  the  distinction  between  them."  Peoples  v. 
Downs,  136  X.  Y.  S.  440.  In  fact  so  hazy  is  the  line 
which  separates  the  powers  of  the  states  from  this  ex- 
clusive power  of  Congress  that  it  has  been  said :  "It  would 
be  a  useless  task  to  undertake  to  fix  an  arbitrary  rule  by 
which  the  line  must  in  all  cases  be  located.  It  is  far 
better  to  leave  a  matter  of  such  delicacy  to  be  settled  in 
each  case  upon  a  view  of  the  particular  rights  involved." 
HaU  V.  DeCuir,  95  U.  S.  485. 

While  the  courts  have  been  loth  to  lay  down  any  arbi- 
trary rule  by  which  intrastate  and  interstate  commerce 
may  be  definitely  separated  and  labeled  certain  general 
principles  have  become  firmly  established.  It  is,  as  was 
said  in  Bosenberger  v.  Pacific  Express  Co.,  241  U.  S.  48, 
"too  elementary  to  require  anything  but  statement  that 
speaking  generally  the  States  are  without  power  to  di- 
rectly burden  interstate  conunerce."  On  the  other  hand 
the  proposition  that  the  states  have  the  sole  control  over 
purely  internal  commerce,  likewise  is  too  well  settled  by 
the  reiterated  statements  of  the  courts,  both  state  and 
federal,  to  need  citations  to  support  it.  It  is  a  part  of 
the  power  reserved  to  States  under  the  Tenth  Amendment 
and  is  nowhere  denied,  at  least  in  principle,  though  it  may 
be  in  application.  So  long  as  the  action  of  the  states  is 
not  repugnant  to,  does  not  interfere  with,  place  burdens 
upon,  or  undertake  to  regulate  interstate  commerce  it  is 
not  invalid  unless  the  interference  is  direct.  It  is  not 
enough  that  the  state  act  is  similar  to  the  federal  act  on 
the  same  subject.  In  order  to  render  it  invalid  it  must 
in  operation  interfere  directly  or  substantially  with  inter- 
state commerce,  and  not  be  an  incidental  or  casual  inter- 
ference, or  remotely  affect  it  hurtfully.  As  was  said  in 
AtLstin  V.  Tennessee,  179  U.  S.  343 :  "We  have  had  re- 
peated occasion  to  hold,  where  state  legislation  has  been 
attacked  as  violative  either  of  the  power  of  Congress  over 
interstate  commerce,  or  of  the  Fourteenth  Amendment  to 
the  Constitution,  that  if  the  action  of  the  state  l^slature 
were  a  bona  fide  exercise  of  its  police  power,  and  dictated 
by  a  genuine  regard  for  the  preservation  of  the  public 
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health  or  safety,  such  legislation  would  be  respected,, 
though  it  might  interfere  indirectly  with  interstate  com- 
merce." 

Between  the  two  extremes  of  exclusive  federal  and  ex- 
clusive state  jurisdiction  there  lies  a  kind  of  a  twilight 
zone  in  which  the  acts  of  either  Congress  or  the  state  may 
be  valid  according  to  circumstances.  In  this  zone  may 
be  foimd  matters  relating  to  interstate  commerce  on  which 
Congress  may  act,  but  in  the  absence  of  such  action  state 
laws  relative  thereto  are  appropriate  and  valid.  When, 
however,  Congress  sees  fit  to  exercise  its  authority  the 
state  laws  must  give  away.  In  the  language  of  the  Su- 
preme Court,  '^the  elementary  and  long  settled  doctrine 
is  that  there  can  be  no  divided  authority  over  interstate 
commerce  and  that  the  regulations  of  Congress  on  that 
subject  are  supreme.  It  results,  therefore,  that  in  a  case 
where  from  the  particular  nature  of  certain  subjects  the 
State  may  exert  authority  until  Congress  acts  under  the 
assumption  that  Congress  by  inaction  has  tacitly  author- 
ized it  to  do  so,  action  by  Congress  destroys  the  possibility 
of  such  assumption,  since  such  action,  when  exerted,  covers 
the  whole  field  and  renders  the  State  impotent  to  deal  with 
a  subject  over  which  it  had  no  inherent  but  only  permis- 
sive power."  As  will  be  seen  it  is  the  assertion  of  this 
paramount  power  of  Congress  which  the  Interstate  Com- 
merce Commission  invokes  in  support  of  its  recent  ruling. 

The  Commission  assumes  that  under  the  commerce 
clause  of  the  Constitution  Congress  has  always  been  in- 
vested with  the  power  to  regulate  intrastate  rates  where 
those  prescribed  by  the  state  authorities  operated  to  the 
prejudice  of  interstate  commerce,  that  until  the  Trans- 
portation Act  it  had  not  seen  fit  fully  to  exercise  this 
power  and  that  while  during  that  period  of  inaction  on  the 
part  of  Congress  the  states  might  lawfully  regulate  intra- 
state rates,  although  such  regulation  indirectly  affected 
interstate  commerce,  by  the  passage  of  that  act  Congress 
asserted  fully  its  power  and  therefore  all  state  legisla- 
tion in  conflict  therewith  became  null  and  void.  The  par- 
ticular sections  of  the  act  whereby  Congress  has  asserted 
its  power  over  interstate  commerce  formerly  left  in  abey- 
ance are  declared  to  be  section  416,  paragraph  4,  quoted 
above,  and  section  422  of  the  Act,  added  as  section  15a  of 
the  Interstate  Commerce  Act,  relating  to  the  adjustment 
of  rates  so  as  to  insure  a  fa^r  return  upon  the  aggregate 
value  of  railway  property.  By  that  section  it  is  provided : 
"In  the  exercise  of  its  powers  to  prescribe  just  and  rea- 
sonable rates  the  Commission  shall  initiate,  modify,  estab- 
lish or  adjust  such  rates  so  that  carriers  as  a  whole  (or  as 
a  whole  in  each  of  such  rate  groups  or  territories  as  the 
Commission  may  from  time  to  time  designate)  will,  under 
honest,  efficient  and  economical  management  and  reason- 
able expenditures  for  maintenance  of  way,  structures  and 
equipment,  earn  an  aggr^ate  annual  net  railway  operat- 
ing income  equal,  as  nearly  as  may  be,  to  a  fair  return 
upon  the  aggr^ate  value  of  the  railway  property  of  such 
carriers  held  for  and  used  in  the  service  of  transporta- 
tion: Provided,  That  the  Commission  shall  have  reason- 
able latitude  to  modify  or  adjust  any  particular  rate 
which  it  may  find  to  be  unjust  or  unreasonable,  and  to  pre- 
scribe different  rates  for  different  sections  of  the  couptry." 
And  further  by  clause  three  of  this  section,  "that  during 
the  two  years  beginning  March  1,  1920,  the  Commission 
shall  take  as  such  fair  return  a  sum  equal  to  5^  per 
centum  of  such  aggregate  value,  but  may,  in  its  discre- 


tion, add  thereto  a  sum  not  exceeding  one-half  of  one 
per  centum  of  such  aggregate  value  to  make  provision 
in  whole  or  in  part  for  improvements,  betterments,  or 
equipment,  which,  according  to  the  accounting  system 
prescribed  by  the  Commission,  are  chargeable  to  capital 
account." 

In  interpreting  these  two  sections  as  giving  it  power  to 
regulate  intrastate  rates  the  Commission  bases  its  ruling 
largely  on  the  construction  placed  by  the  Supreme  Court 
on  section  3  of  the  former  Interstate  Commerce  Act. 
This  section  provides  as  follows:  "It  shall  be  unlawful 
for  any  common  carrier  subject  to  the  provisions  of  this 
Act  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  cor- 
poration, or  locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect 
whatsoever."  As  may  be  seen  this  section  relates  to  dis- 
criminations which  injuriously  affect  persons  and  localities 
in  interstate  commerce,  and  it  stands  unamended  by  the 
Transportation  Act  of  1920  by  which  clause  4  was  added 
to  the  Interstate  Commerce  Act.  In  Houston  &  Texas 
Ey.  V.  United  States,  234  U.  S.  342,  commonly  known  as 
the  "Shreveport  Case"  the  validity  of  an  order  prescrib- 
ing maximum  reasonable  rates  from  Shreveport,  La.,  to 
points  in  Texas  and  requiring  the  removal  of  undue  preju- 
dice against  Shreveport  as  to  traffic  to  Texas  points  found 
to  result  from  lower  state  commission  made  rates  from 
Dallas  and  Houston,  Texas,  toward  Shreveport  for  equal 
distances,  was  in  question.  In  passing  on  the  power  of 
Congress  to  enact  section  3  of  the  Interstate  Commerce 
Act  and  in  construing  the  effect  of  that  section  the  court 
said:  "It  is  unnecessary  to  repeat  what  has  frequently 
been  said  by  this  court  with  respect  to  the  complete  and 
paramount  character  of  the  power  confided  to  Congresa  to 
regulate  commerce  among  the  several  States.  It  is  of 
the  essence  of  this  power  that,  where  it  exists,  it  dominates. 
Interstate  trade  was  not  left  to  be  destroyed  or  impeded  by 
the  rivalries  of  local  governments.  The  purpose  was  to 
make  impossible  the  recurrence  of  the  evils  which  had 
overwhelmed  the  Confederation  and  to  provide  the  neces- 
sary basis  of  national  unity  by  insuring  'uniformity  of 
regulation  against  conflicting  and  discriminating  state 
legislation.^  By  virtue  of  the  comprehensive  terms  of 
the  grant,  the  authority  of  Congress  is  at  all  times  ade- 
quate to  meet  the  varying  exigencies  that  arise  and  to 
protect  the  national  interest  by  securing  the  freedom  of 
interstate  commercial  intercourse  from  local  control.  Its 
authority,  extending  to  these  interstate  carriers  as  in- 
struments of  interstate  commerce,  necessarily  embraces 
the  right  to  control  their  operations  in  all  matters  having 
such  a  close  and  substantial  relation  to  interstate  traffic 
that  the  control  is  essential  or  appropriate  to  the  security 
of  that  traffic,  to  the  efficiency  of  the  interstate  service,  and 
to  the  maintenance  of  conditions  under  which  interstate 
commerce  may  be  conducted  upon  fair  terms  and  without 
molestation  or  hindrance.  As  it  is  competent  for  Congress 
to  l^islate  to  these  ends,  unquestionably  it  may  seek  their 
attainment  by  requiring  that  the  agencies  of  interstate 
commerce  shall  not  be  used  in  such  manner  as  to  cripple, 
retard  or  destroy  it.  The  fact  that  carriers  are  instru- 
ments of  intrastate  commerce  as  well  as  of  interstate  com- 
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merce  does  not  derogate  from  the  complete  and  paramount 
authority  of  Congress  over  the  latter   or  preclude  the 
Federal  power  from  being  exerted  to  prevent  the  intrastate 
operations  of  such  carriers  from  being  made. a  means  of 
injury  to  that  which  has  been  confided  to  Federal  care. 
Wherever  the  interstate  and  intrastate  transactions   of 
carriers  are  so  related  that  the  government  of  the  one  in- 
volves the  control  of  the  other,  it  is  Congress,  and  not 
the  State,  that  is  entitled  to  prescribe  the  final  and  domi- 
nant rule,  for  otherwise  Congress  would  be  denied  the  exer- 
cise of  its  constitutional  authority,  and  the  State  and  not 
the  Nation  would  be  supreme  within  the  national  field. 
.  .  .  While  these  decisions  [referring  to  cases  cited]  sus- 
taining the  Federal  power  relate  to  measures  adopted  in 
the  interest  of  the  safety  of  persons  and  property,  they 
illustrate  the  principle  that  Congress  in  the  exercise  of 
its  paramount  power  may  prevent  the  common  instrumen- 
talities of  interstate  and  intrastate  commercial  intercourse 
from  being  used  in  their  intrastate  operations  to  the  injury 
of  interstate  commerce.     This  is  not  to  say  that  Congress 
possesses  the  authority  to  regulate  the  internal  conmierce 
of  a  State,  as  such,  but  that  it  does  possess  the  power  to 
foster  and  protect  interstate  commerce,  and  to  take  all 
measures  necessary  or  appropriate  to  that  end,  although 
intrastate  transactions  of  interstate  carriers  may  thereby 
be*controlled."    And  in  Minnesota  Rate  Cases,  230  U.  S. 
352,  48  L.  K.  A.  (K  S.)   1151,  Ann.  Cas.  1916A  18, 
33  Sup.  Ct.  121,  57  L.  ed.  1151,  it  was  said:     "If  the 
situation  has  become  such,  by  reason  of  the  interblending 
of  the  interstate  and  intrastate  operations  of  interstate 
carriers,  that  adequate  regulation  of  their  interstate  rates 
cannot  be  maintained  without  imposing  requirements  with 
respect  to  their  intrastate  rates  which  substantially  affect 
the  former,  it  is  for  Congress  to  determine,  within  the 
limits  of  its  constitutional  authority  over  interstate  com- 
merce and  its  instruments,  the  measure  of  the  regulation  it 
should  supply." 

According  to  the  decision  of  the  Commission,  by  clause 
4,  Congress  has  gone  further  than  ^  declaring  that  there 
shall  be  no  undue  or  unreasonable  advantage,  preference, 
or  prejudice  as  between  persons  and  localities  as  pro- 
vided in  section  3,  and  has  forbidden  and  declared  unlaw- 
ful "any  undue,  unreasonable,  or  unjust  discrimination 
against  interstate  or  foreign  commerce."  In  the  language 
of  the  Commission :  "The  terms  of  the  act  are  sufficiently 
broad  to  forbid  unjust  discrimination  against  interstate 
commerce  without  reference  to  particular  persons  or  local- 
ities. Considering  the  conditions  existing  at  the  time  of 
the  passage  of  the  act,  the  purpose  of  the  act  to  correct 
those  conditions,  and  the  legislative  scheme  adopted  by 
Congress  to  carry  out  that  purpose,  we  have  no  doubt  that 
Congress  meant  to  give  full  import  to  the  language  used, 
and  that  the  prohibition  against  Sndue,  unreasonable,  or 
unjust  discrimination  against  interstate  or  foreign  com- 
merce' is  not  limited  to  particular  persons  or  localities, 
but  is  applicable  to  such  discrimination  against  interstate 
or  foreign  commerce  in  their  broad  definitions."  Apply- 
ing the  doctrine  laid  down  by  the  Supreme  Court  in  the 
two  cases  quoted  from  in  construing  section  3  of  the  In- 
terstate Commerce  Act  to  the  added  clause  4  the  Commis- 
sion says  of  its  construction  of  that  clause:  "This  con- 
struction of  the  act  cannot  be  said  to  be  an  encroachment 
on  states'  rights.  The  power  to  regulate  interstate  com- 
merce was  granted  Congress  chiefly  as  a  means  of  pro- 


►  tection  against  commercial  hostilities  and  reprisals  be- 
tween the  various  states  which  oyerwhelmed  the  Confed- 
eration and  threatened  the  commercial  destruction  of 
some  of  the  states.  The  existence  of  that  exclusive  power 
in  Congress  is  of  greater  importance  now  than  at  the 
time  of  the  adoption  of  the  constitution,  for  the  protec- 
tion of  the  states  themselves.  To-day  railroads  run  the 
length  and  breadth  of  the  country.  Many  of  the  roads 
traverse  with  their  own  lines  a  number  of  states.  Even 
though  a  carrier's  rails  may  be  confined  wholly  within  a 
state,  it  is  ordinarily  an  important  link  in  the  transporta- 
tion of  commerce  from  and  to  other  states.  Each  state, 
therefore,  is  vitally  interested  in  the  transportation  con- 
ditions in  the  other.  A  narrow  or  selfish  policy  with  re- 
spect to  the  transportation  instrumentalities  within  a  state 
may  cripple  or  suppress  the  commerce  of  the  other  states. 
It  was  stated  on  argument  that  about  31  states  had  per- 
mitted the  same  increases  in  fares  as  we  fixed  in  Increased 
Kates,  1920,  supra.  Are  the  transportation  facilities  of 
these  states  and  of  the  nation  to  be  put  in  jeopardy  by 
reason  of  the  failure  of  the  other  states  to  conform  to  the 
plan  adopted  by  the  Congress  for  the  welfare  of  the  nation 
as  a  whole  ?  The  states  gave  to  Congress  the  power  to  pro- 
tect and  promote  the  instrumentalities  of  interstate  com- 
merce and  as  the  states'  right  they  look  to  Congress  to 
exercise  that  power." 

The  decision  of  the  Commission  would  seem  to  be  justi- 
fied in  so  far  as  it  relates  to  the  r^ulation  of  the  rates  of 
carriers  whose  interstate  and  intrastate  business  has  be- 
come so  intermingled  as  to  render  a  separation  thereof  im- 
practicable. But  the  extension  of  the  doctrine  to  purely 
intrastate  roads,  as  the  Commission  seemingly  does  in  its 
construction  of  the  power  conferred  on  it  by  that  section 
of  the  act  authorizing  it  to  fix  rates  so  as  to  insure  a  rea- 
sonable return  on  the  value  of  the  investment,  is  such  an 
extreme  step  in  derogation  of  the  rights  of  the  states  as 
to  be  open  to  grave  doubt  as  to  its  validity.  On  this  phase 
of  the  question  the  Commission  in  speaking  of  its  ruling 
in  a  former  case  said :  "In  that  case,  conformably  to  the 
act,  in  the  exercise  of  our  power  to  prescribe  just  and 
reasonable  rates,  we  determined  the  increased  fares  that 
were  necessary  in  order  that  the  passenger  traffic  should 
contribute  its  proper  proportion  to  a  fair  return  to  the 
aggregate  property  value.  If,  without  good  reason,  the 
fares  within  a  state  are  lower  than  those  authorized  and 
established  for  interstate  application,  intrastate  passenger 
traffic  will  not  contribute  its  just  share  to  the  passenger 
revenues  of  the  carriers,  and  the  carriers  may  not  earn 
the  statutory  return  without  further  increases  in  the  trans- 
portation charges  on  other  traffic,  including  interstate 
traffic,  thus  unjustly  discriminating  against  such  com- 
merca  Such  a  situation  will  also  result,  as  the  record 
discloses,  in  depleting  the  revenues  from  interstate  com- 
merce by  diverting  to  intrastate  channels  what  otherwise 
would  form  part  of  interstate  passenger  traffic.  Thus,  the 
existence,  side  by  side  with  interstate  fares,  of  intrastate 
fares  fixed  at  a  lower  level  constitutes  an  obstruction  to 
interstate  conmierce,  thereby  unduly,  unreasonably  and 
unjustly  discriminating  against  such  commerce,  in  contra- 
ventpn  of  the  act." 

Aside  from  any  question  of  the  desirability  of  the  ex- 
tension of  federal  control  over  the  transportation  systems 
of  the  country,  as  witnessed  by  the  hardship  on  the  purely 
state  road  resulting  from  enforced  rates  lower  than  those 
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allowed  an  interstate  carrier  operating  between  the  same 
points,  or  the  difficulty  found  by  the  commission  in  fixing 
rates  so  as  to  produce  the  statutory  return,  both  of  which 
are  apparent,  the  question  remains  whether  Congress  in 
the  exercise  of  its  power  over  interstate  commerce  may  en- 
tirely override  the  power  of  the  states  as  to  intrastate  rates, 
if  in  its  opinion  such  action  is  necessary  to  carry  out  its 
policies  r^arding  interstate  commerce.  Suppose  for  in- 
stance that  a  state  itself  should  build  or  otherwise  acquire 
and  operate  a  railroad  between  two  points  wholly  within  its 
limits  which  are  already  connected  by  a  privately  owned 
interstate  road,  and  it  is  beyond  question  that  the  state 
has  the  power  to  do  this.  Has  Congress  the  power  under 
the  commerce  clause  of  the  Constitution  to  compel  the 
state  to  raise  or  lower  the  rates  on  its  road  to  conform 
with  those  established  by  the  Interstate  Commerce  Com- 
mission for  the  interstate  road  in  order  that  the  latter  may 
not  be  hindered  by  the  competition  of  the  former  in  earn- 
ing what  Congress  has  declared  to  be  a  fair  return  on  its 
investment?  The  Interstate  Coromerce  Commission  has 
said  it  could.  Although  the  particular  roads  included  in 
the  various  orders  of  the  commission  were  privately  owned 
the  principle  announced  would  be  equally  applicable  to 
a  state  owned  road.  It  is  also  true  that  there  are  few 
roads  in  the  country  to-day  whose  business  is  not  composed 
of  both  intrastate  and  interstate  commerce,  in  many  in- 
stances so  intermingled  as  to  have  become  inseparable, 
but  can  the  existence  of  that  fact  be  allowed  to  overturn 
one  of  the  fundamental  laws  of  the  country  and  force  the 
minority  to  give  up  a  right  guaranteed  under  the  Consti- 
tution because  it  would  be  of  benefit  to  the  majority  ?  In 
our  system  of  government  provision  is  made  to  meet  such 
emergencies  and  it  would  certainly  seem  to  be  the  wiser 
course  to  follow  such  provision  than  to  attain  the  end 
desired  by  doubtful  interpretation  involving  the  destruc- 
tion of  a  right  long  considered  as  preserved  to  the  states 
by  the  Constitution. 

To  base  the  right  of  Congress  to  regulate  purely  intra- 
state rates  on  the  fact  that  the  federal  government  has 
assumed  the  obligation  to  enable  the  railroads  to  earn  a 
fair  return  on  the  capital  invested  in  them,  would  result 
for  all  practical  purposes  in  depriving  the  states  of  any 
control  whatever  over  the  rates  to  be  charged  by  the  trans- 
portation companies  within  their  borders.  That  this  view 
is  shared  by  the  layman  as  well  as  the  lawyer  is  witnessed 
by  the  comments  of  the  press  on  the  Commissioner's  rul- 
ing. See,  for  example,  the  following  comment  by  the 
Dallas  News: 

'^ts  pl^  must  be  not  that  an  intrastate  passenger  fare  of 
less  than  3.6  cents  a  mile  is  discriminative  in  the  sense  of  impeding 
interstate  commerce,  but  that  it  interferes  with  the  discharge 
of  an  obligation  which  the  federal  government  has  assumed.  .  .  . 
If  the  Supreme  Court  sustains  this  theory,  then  there  will  be 
nothing  left  of  state  regulatory  powers  over  the  railroads,  and 
state  conmiissions  will  exist  merely  as  coadjutors  of  the  Interstate 
Commerce  Commission." 

This  is  a  far  cry  from  the  doctrine  as  stated  by  the  Su- 
preme Court  in  Minnesota  Rate  Cases,  230  U.  S.  352, 
where  it  was  said :  "The  decisions  of  this  court  since  the 
passage  of  the  Act  to  Regulate  Conmierce  have  uniformly 
recognized  that  it  was  competent  for  the  state  to  fix  such 
rates,  applicable  throughout  its  territory.  If  it  be  said 
that  in  the  contests  that  have  been  waged  over  state  laws 
during  the  past  twenty-five  years,  the  question  of  inter- 
ference with  interstate  commerce  by  the  establishment  of 


statewide  rates  for  intrastate  traffic  has  seldom  been  raised, 
this  fact  itself  attests  the  conmion  conception  of  the  scope 
of  state  authority.  And  the  decisions  recognizing  and  de- 
fining the  state  power  wholly  refute  the  contention  that  the 
making  of  such  rates  either  constitutes  a  direct  burden 
upon  interstate  commerce  or  is  repugnant  to  the  federal 
statute." 

As  has  been  seen,  the  Supreme  Court  said  in  the  Shreve- 
port  case  that  while  Congress  had  no  power  to  regulate  the 
internal  commerce  of  a  state  as  such,  under  its  power  to 
foster  and  protect  interstate  commerce  it  may  take  all 
necessary  measures  appropriate  to  that  end,  although  intra- 
state transactions  of  interstate  carriers  may  be  thereby 
controlled.  In  the  course  of  time  it  will  undoubtedly  be 
called  upon  to  pass  on  the  ruling  of  the  Interstate  Com- 
merce Commission  and  to  say  whether  it  meant  by  the 
statement  in  the  Shreveport  case  that  if  necessary  tp 
enable  an  interstate  road  to  earn  the  income  fixed  as  rea- 
sonable, Congress  could  in  effect  forbid  all  state  regula- 
tion of  intrastate  rates. 

Minor  Bronaugh. 


BONUS  SHARES  AS  CAPITAL  OR  INCOME 

The  question  of  the  exact  effect  of  distributing  among  members 
of  a  company  undivided  profits  in  the  form  of  new  shares — 
generally  called  "bonus  shares" — continues  to  be  one  of  great 
difficulty.  The  latest  illustration  is  a  recent  decision  of  the  Court 
of  Appeal  in  Inland  Revenue  Commissioners  v,  Blott.  The  point 
at  issue  was  whether  super-tax  was  payable  on  an  allotment  of 
bonus  shares,  and  the  Court  of  Appeal  held  that  the  tax  was 
not  payable.  To  arrive  at  a  decision  it  was  necessary  to  determme 
whether  the  new  shares  were  to  be  treated  as  capital  or  ii^come 
in  the  hands  of  the  allottees.  This  is  the  difficulty  in  all  cases 
of  the  kind — ^to  determine  whether  the  shares  are  capital  or 
income  of  the  owners. 

Mr.  Justice  Rowlatt  had  held,  on  the  authority  of  Boueh 
V.  Sproule  (57  L.  T.  Rep.  345;  12  App.  Caa.  385),  that  the 
shares  in  question  were  to  be  regarded  as  capital,  not  income, 
and  so  were  not  liable  to  tax,  and  this  decision  was  affirmed 
on  the  same  ground.  The  company  had  power  to  increase  its 
capital,  to  distribute  profits  in  the  shape  of  paid-up  shares,  and 
to  create  reserve  funds.  The  resolution  to  allot  the  shares  was 
as  follows:  ^'That  it  is  desirable  to  capitalize  the  sum  of  £33,333 
6s.  8d.,  being  part  of  the  undivided  profits  of  the  company,  and 
accordingly  that  a  bonus  at  the  rate  of  33^3  per  cent,  per 
share  ...  is  hereby  declared,  and  they  are  hereby  authorized 
to  satisfy  such  bonus  by  the  distribution  among  the  members 
...  of  33,316  of  the  unissued  second  preference  shares  of  £1 
each  in  the  company  credited  as  fully  paid  in  satisfaction  of 
such  bonus."  The  report  of  the  directors  spoke  of  this  allot- 
ment as  a  "dividend,"  though  this  word  did  not  occur  in  the 
resolution.  The  contention  of  the  Crown  was  that  the  respondent 
must  be  treated  as  if  he  had  received  a  cash  dividend,  and  had 
been  free  to  spend  it.'  As  to  this  the  Master  of  the  Rolls  said: 
"It  seems  to  me  he  is  obviously  not  in  this  position,  and  the 
question  is  whether  he  is  to  be  considered  to  be  so  in  law.  In 
my  opinion,  it  has  been  decided  by  the  House  of  Lords  in 
Bouch  V.  Sproule  that  he  is  not,"  and  Bouch  v,  Sproule  was 
held  to  be  indistinguishable  from  the  present  case,  notwith- 
standing that  the  House  of  Lords  case  had  to  do  with  tenant 
for  life  and  remainderman.     It  was  said  in  Bouch  v.  Sproule 
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"that  in  substance  the  whole  transaction  was,  and  was  intended 
to  be,  to  convert  the  undivided  profits  into  paid-up  capital  upon 
newly-created  shares,"  and  this  applfed  to  the  present  case.  A 
difficulty  was  caused  by  some  parts  of  the  judgment  in  the 
Privy  Council  case  of  Swan  Brewery  Company  v.  The  King 
(110  L.  T.  Rep.  211;  (1914)  A,  C.  231),  where  the  view  was 
taken  that  the  shareholder  received  so  much  dividend  out  of 
undivided  profits,  and  then  used  it  in  paying  for  the  new  shares. 
That  case,  however,  turned  on  the  construction  of  the  word 
"dividend"  in  an  oversea  statute,  and  might  therefore  be  dis- 
tinguished from  Bouch  v.  Sproule.  The  Master  of  the  Rolls 
nevertheless  said :  "I  find  it  very  difficult  to  reconcile  the  reason- 
ing of  the  two  cases;  if,  however,  they  cannot  be  reconciled, 
I  consider  that  we  are  bound  to  follow  Bouch  v,  Sproule."  The 
bonus  shares  were  therefore,  as  in  Bouch  r.  Sproule,  held  to  be 
capital  and  so  not  taxable  as  income.  In  Bouch  v.  Sproule  the 
shares  had  been  held  to  be  capital,  and  so  not  to  belong,  as 
income,  to  the  tenant  for  life.  In  Swan  Brewery  Company  v. 
The  King  the  shares  had  been  held  to  be  taxable  as  "dividends" 
— equivalent  to  saying  they  were  taxable  as  income — but  the 
word  "dividend"  was,  in  the  Western  Australian  Act  taxing 
the  value  of  the  shares,  defined  so  as  to  include  "every  profit, 
advantage,  or  gain  intended  to  be  paid  or  credited  to  or  dis- 
tributed among  the  members  of  any  company." 

Looking  at  the  two  cases  of  Bouch  t*.  Sproule  and  Swan 
Brewery  Company  v.  The  King,  it  is  plain  that  the  operation 
of  issuing  bonus  shares  as  a  means  of  absorbing  undivided 
profits  can  be  regarded  in  two  differeiit  ways,  according  as  the 
feature  of  increasing  the  company's  capital  or  the  feature  of 
increasing  the  shareholder's  holding  is  emphasized.  Apparently, 
the  difficulty  in  every  case  is  to  discover  which  of  the  two  fea- 
tures will  present  itself  to  the  judicial  mind  as  the  most 
prominent.  Precisely  the  same  difficulty  has  arisen  in  regard 
to  a  series  of  cases  in  the  Australian  courts,  where,  of  course, 
Bouch  V.  Sproule  is  a  binding  authority  as  in  the  English  courts. 
In  Australia,  however.  Swan  Brewery  Company  v.  The  King 
would  be  technically  binding  (as  a  decision  of  the  Privy  Council) 
in  a  manner  in  which  it  is  not  binding  on  the  English  courts. 

The  question  whether  a  distribution  of  cash  or  shares  is  to 
be  regarded  as  payment  of  income  or  payment  of  capital  has 
come  before  the  High  Court  of  Australia  in  two  cases  somewhat 
recently — Knowles  v.  Balarat  Trustees  Company  (1916,  22  Com- 
monw.  L.  R.  212)  and  Fisher  v,  Fisher  (1917,  23  Commonw. 
L.  R.  337).  Both  cases  were  concerned  with  ascertaining  whether 
tenant  for  life  or  remainderman  was  entitled  to  the  property 
distributed.  In  both  it  was  held  that  the  undivided  profits 
distributed  were  to  be  regarded  as  capital,  and  accordingly  that 
they  did  not  belong  to  the  tenant  for  life.  In  the  first  of  these 
cases  the  payments  were  made  in  cash,  in  the  second  shares  were 
distributed,  but  the  principle  of  both  was  the  same,  and  Bouch 
r.  Sproule  held  to  be  the  governing  authority.  In  Knowles  v, 
Ballarat  Trustees  Company,  where  the  distribution  was  in  cash, 
there  was,  of  course,  no  question  of  increasing  the  company's 
capital,  but  the  sums  distributed  were  held  to  be  part  of  the 
capital  of  the  company,  distributed  as  on  a  winding-up. 

Still  more  recently  both  these  last-mentioned  cases  had  to  be 
considered  in  the  Supreme  Court  of  New  South  Wales — Drew 
V.  Vickery  (1919,  19  State  Rep.  (N.S.W.)  245),  before  IVIr. 
Justice  Harvey.  This  also  was  a  tenant  for  life  and  remainderman 
case,  and  eventually  it  was  held  that  a  sum  of  cash  distributed 
among  the  shareholders  by  way  of  bonus  was  to  be  considered 
as  income  and  (where  a  particular  holding  of  shares  was  settled) 
as  belonging,  therefore,  to  the  tenant  for  life.  The  company 
was  authorized  to  increase  its  capital,  and  to  distribute  among 


the  members  any  property  "by  way  of  bonus,  dividend,  or  other- 
wise." A  resolution  was  passed  authorizing  the  distribution  of 
£100,000,  "being  part  of  the  undivided  profits  of  the  company 
accumulated  and  carried  to  the  company's  resen^e  account  .  .  . 
by  way  of  bonus."  Reference  is  made  in  the  judgment  to  the 
difficulty  of  deciding  the  question,  in  view  of  the  many  cases 
both  in  England  and  Australia  that  had  arisen  on  the  subject: 
"But  it  appears  to  be  still  the  law  that  the'  intention  of  the 
company  decides  whether  a  distribution  of  profits  is  to  be 
regarded  as  a  distribution  of  income  or  capital."  With  respect 
to  Knowles  t;.  Balarat  Trustees  Company  and  Fisher  v.  Fisher, 
these  cases  did  not  "in  any  way  depart  from  what  is  generally 
taken  to  be  the  rule  in  these  cases,  namely,  that  the  tenant  for 
life  is  entitled  to  receive  whatever  the  company  does  deliberately 
distribute  as  profits."  It  is  otherwise  "if  the  company  expresses 
that  it  is  making  a  distribution  of  profits,  but  in  effect  is  doing 
that  with  a  view  to  converting  its  profits  into  capital  ...  or 
if  it  states  that  it  is  making  a  distribution  of  its  assets."  If 
in  fact  "there  is  a  deliberate  distribution  as  profits  with  no 
intention  of  increasing  the  capital  of  the  company  or  of  making 
some  capital  adjustment,"  the  tenant  for  life  would  prima  facie 
be  entitled.  Consistently  with  the  principles  of  the  two  Aus- 
tralian cases  cited,  though  an  opposite  result  was  arrived  «t, 
it  was  held  that  in  the  present  ease  the  tenant  for  life  was 
entitled  to  the  fund  distributed  as  bonus  in  respect  of  the  shares 
in  question.  The  case  was  treated  as  similar  to  the  English 
ease  of  Re  Thomas  (114  L.  T.  Rep.  885;  (1916)  1  Ch.  383). 
It  is  to  be  observed  that  Swan  Brewery  Company  v.  The  King 
was  not  cited. 

A  comparison  of  this  New  South  Wales  with  the  latest  EngUsh 
case — Inland  Revenue  Commissioners  v.  Blott  (sup.) —  will  show 
a  fundamental  identity  of  reasoning,  notwithstanding  the  dif- 
ference in  the  respective  circumstances  of  the  two  cases. — Law 
Times, 


(Ussjis  nf  ^vAextsd 


Liability  op  Public  Accountant. — It  seems  that  a  pubUc 
accountant  is  not,  merely  because  of  negligence  in  making  an 
audit  of  the  books  of  a  corporation,  under  contract  with  it,  liable 
for  losses  sustained  by  one  who  purchases  corporate  stock  in 
reliance  on  the  audit.  It  was  so  held  in  Landell  v.  Lybrand, 
264  Pa.  St.  406,  107  Atl.  783,  reported  and  annotated  in  8 
A.  L.  R.  461,  wherein  the  opinion  of  the  court  was  as  follows: 
'^Appellees,  defendants  below,  are  certified  public  accountants, 
and,  as  such,  audited  the  books  and  accounts  of  the  Employers' 
Indemnity  Company  for  the  year  1911.  The  appellant,  plaintiff 
below^  averred  in  his  statement  of  claim  that  he  had  been  induced 
to  buy  eleven  sHares  of  the  capital  s'tock  of  that  company,  at 
the  price  of  $200  per  share,  on  the  strength  of  the  report  made 
by  the  appellees  as  to  its  assets  and  liabilities  at  the  dose  of 
the  year  1911;  the  report  having  been  shown  by  someone  who 
suggested  that  he  purchase  the  stock.  A  further  averment  was 
that  the  report  was  false  and  untrue,  that  the  stock  purchased 
by  him  on  the  strength  of  it  is  valueless,  and  for  the  loss  he 
sustained  he  averred  the  defendants  were  liable.  To  enforce  this 
liability  an  action  in  trespass  was  brought  against  them.  In 
their  afiidavit  of  defense  they  averred  that  the  statement  of 
claim  disclosed  no  cause  of  action,  and  asked  that  this  be  disposed 
of  by  the  court  below  as  a  matter  of  law,  under  the  provisions 
of  4  20  of  the  Practice  Act  of  May  14,  1915  (P.  L.  483).  It 
was  so  disposed  of  by  the  court  below  in  entering  judgment  for 
the  defendants.     There  were  no  contractual  relations  between 
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the  plaintiff  and  defendants,  and  if  there  is  any  liability  from 
them  to  him,  it  must  arise  out  of  some  breach  of  duty,  for  there 
is  no  averment  that  they  made  the  report  with  intent  to  deceive 
him.  The  averment  in  the  statement  of  claim  is  that  the  de- 
fendants were  careless  and  negligent  in  making  their  report; 
but  the  plaintiff  was  a  stranger  to  them  and  to  it,  and,  as  no 
duty  rested  upon  them  to  him,  they  cannot  be  guilty  of  any 
negligence  of  which  he  can  complain.  Schiffer  v.  Sauer  Co.  238 
Pa.  550,  86  Atl.  479.  This  was  the  correct  view  of  the  court 
below,  and  the  judgment  is  accordingly  affirmed. 

Justifiable  Homicide  in  Preventing  Elopement. — ^In  State 
V,  Douglas  (S.  Car.)  101  S.  E.  648,  reported  and  annotated  in 
8  A.  L.  E.  656,  it  was  held  that  a  man  and  Eis  son  have  the 
right  to  stop  the  attempted  carrj-ing  out  of  a  conspiracy  to 
steal  his  infant  daughter  for  the  purpose  of  marrying  her  to 
a  person  objectionable  to  the  father;  and  if  the  son  is  assaulted 
by  one  of  the  conspirators,  the  father  may  protect  him  even 
to  the  taking  of  life  if  that  is  apparently  necessary.  The  court 
said :  ^'If  the  deceased  was  engaged  in  carrying  out  an  unlawful 
act  by  prearrangement  and  design  on  his  part,  acting  in  concert 
with  the  others,  going  to  the  house,  or  near  it,  after  dark,  for 
the  purpose  of  assisting  in  the  elopement  of  the  daughter,  under 
eighteen  years  of  age,  for  the  purpose  of  marrying  her  to  a 
man  objectionable  to  the  father  and  without  his  consent,  then 
the  father  and  son  were  clearly  within  their  rights  in  going 
out  to  stop  it  and  prevent  its  accomplishment.  It  was  for  the 
jury  to  say  whether  the  defendants  went  out  for  this  purpose 
and  whether  or  not  the  deceased  stopped  them  or  obstructed  them. 
The  evidence  shows  deceased  was  beating  the  son.  From  all 
the  evidence  in  the  ease  no  other  inference  can  be  drawn;  that 
they  did  not  meet  by  accident.  It  was  for  the  jury  to  say 
whether  or  not  the  deceased  was  not  there  by  a  preconceived 
agreement  with  another  or  others,  to  assist  in  an  unlawful  act. 
If  the  son  went  out  to  prevent  his  sister  from  eloping,  and  not 
to  raise  a  row,  then  he  was  acting  within  his  rights.  If  he 
was  obstructed  or  stopped  by  the  deceased,  then  it  could  not  be 
inferred  that  he  brought  on  the  difficulty.  He  was  engaged  in 
a  lawful  act,  and  if  deceased  was  there  by  a  preconceived  agree- 
ment, to  assist  in  participating  in  an  unlawful  act,  he  had  no 
right  to  obstruct  or  stop  the  defendants  or  either  of  them.  Both 
the  defendants,  father  and  son,  had  the  right  to  prevent  the 
elopement  of  daughter  and  sister,  and  were  not  to  be  prevented 
by  strangers  engaged  in  an  unlawful  act,  and,  if  either  were 
assaulted  under  the  circumstances,  they  had  the  right  to  protect 
themselves  and  to  protect  each  other.  .  .  .  The  jury  were  clearly 
entitled  to  consider  the  plea  of  self-defense.  If  Douglas  shot 
in  defense  of  his  son,  it  is  within  the  province  of  the  jury  to 
pass  on  that.  A  father  or  son  has  the  right  to  protect  each 
other.  If  the  son  was  without  fault  in  bringing  on  the  difficulty, 
and  was  assaulted  under  such  circumstances  as  would  justify 
-a  person  of  ordinary  prudence  and  reason  in  believing  he  was 
in  immediate  danger  of  loss  of  life,  or  receiving  serious  bodily 
harm,  from  which  he  had  no  probable«means  of  escape  by  retreat 
or  otherwise,  then,  under  circumstances  of  this  sort,  he  has  a 
right  to  take  life.  And  under  similar  circumstances  the  son 
can  kill  to  protect  his  father." 

Conversation  by  Telephone  as  False  Pretense. — In  State 
V.  Peterson  (Wash.)  186  Pac.  264,  reported  and  annotated  in 
"8  A.  L.  R.  652,  it  was  held  that  one  may  be  convicted  of  attempt- 
ing to  obtain  goods  by  larceny  through  false  pretenses  by 
telephoning  a  store  and  ordering  goods  in  the  name  of  a  credit 
-customer,  although  the  storekeeper  is  not  deceived  and  attempts 
to  make  a  delivery  of'  them  for  the  purpose  of  entrapping  the 
:-guilty  person.     The  court  said:  "It  is  the  appellant's  first  con- 


tention that  the  evidence  fails  to  connect  the  appellant  with  the 
person  who  ordered  the  merchandise  over  the  telephone.  There 
was  no  direct  evidence  of  the  fact,  it  is  true,  but  the  indirect 
evidence  to  our  minds  hardly  leaves  the  matter  in  doubt.  Her 
conduct  at  the  time  of  the  attempted  delivery  to  the  station 
agent,  her  subsequent  explanations,  and  her  behavior  generally, 
all  tended  to  show  that  she  was  either  the  person  who  telephoned, 
or  that  she  had 'intimate  knowledge  of  the  act  and  the  purpose 
sought  to  be  accomplished  thereby.  Either  conclusion  would 
justify  the  verdict  of  the  jury.  A  further  contention  is  that 
the  facts  shown  do  not  constitute  an  attempt  to  commit  a 
crime.  The  argument  is  that,  since  the  employees  of  the  store 
were  not  deceived  by  the  false  pretense,  and  since  they  did  not 
part  with  the  goods  because  thereof,  there  would  have  been  no 
crime  of  larceny  had  the  appellant  procured  the  goods  from 
the  messenger  and  carried  them  away,  and  that  the  rule  is  there 
can  be  no  attempted  crime  in  cases  where  there  could  be  no 
crime  if  the  attempt  had  been  successful.  But  this  argument 
overlooks  the  fact  that  the  attempt  to  deceive  by  the  telephone 
order  is  as  much  a  part  of  the  offense  as  was  the  attempted 
taking  and  asportation  of  the  goods  at  the  depot.  Had  the  ruse 
succeeded  in  its  entirety,  there  would  have  been  a  consummated 
offense,  and  it  does  not  follow  from  the  fact  that  the  employees 
of  the  merchandise  house  were  not  deceived  there  is  taken  away 
from  the  transaction  the  element  of  attempt  to  deceive.  A 
further  contention  is  that  the  court  erred  in  admitting  evidence 
of  the  telephone  conversations,  and  erred  in  refusing  to  strike 
the  evidence  on  a  subsequent  motion  made  to  that  effect.  The 
objection  i^  that  the  appellant  was  in  no  way  connected  with 
the  conversations.  Our  conclusion  to  the  effect  that  the  evidence 
doe9  sufficiently  connect  the  appellant  with  the  conversations  is 
probably  a  sufficient  answer  to  the  objection,  but  the  evidence 
was  properly  admitted  in  any  event.  It  was  a  part  of  the 
circumstances  of  the  transaction,  necessary  to  an  understanding 
thereof,  and  as  much  entitled  to  be  shown  as  any  other  circum- 
stances connected  therewith.  Its  probative  effect  to  establish  the 
appellant's  guilt  depended  upon  the  evidence  connecting  her 
therewith,  but  it  was  admissible  regardless  of  this  question." 

Liability  of  One  Hiring  Automobile  for  Negligence  op 
Chauffeur. — In  McNamara  ^^  Leipzig,  227  N.  Y.  291,*  125 
N.  E.  244,  reported  and  annotated  in  8  A.  L.  R.  480,  it  was 
held' that  one  who  hires  the  use  of  an  automobile  furnished  with 
a  chauffeur  from  a  garage  keeper  for  a  number  of  months  is 
not  liable  for  injuries  caused  by  the  negligent  driving  of  the 
chauffeur,  where  he  merely  directs  the  chauffeur  as  to  when 
and  where  to  go,  while  the  garage  keeper  hires  and  pays  him 
and  contracts  to  furnish  the  fuel  and  upkeep  of  the  car  and 
procure  insurance  against  accident.  The  court  said  inter 
alia:  "A  servant  lent  or  let  by  his  master  to  another  does  not 
become  the  ser\^ant  of  the  other  because  the  other  directs  what 
work  is  to  be  done.  If  the  servant  remains  subject  to  the  general 
orders  of  the  person  who  hires  and  pays  him,  he  is  still  his 
servant,  although  specific  directions  may  be  given  him  by  the 
other  from  time  to  time  as  to  the  work  to  be  done.  The  other 
person  has  the  right  to  exercise  the  degree  of  control  of  the 
servant  essential  to  secure  the  fulfilment  of  the  agreement  be- 
tween the  master  and  himself.  Johnson  v.  Netherlands  American 
Steam  Nav.  Co.  132  N.  Y.  576,  30  N.  E.  505;  Standard  OQ  Co. 
V.  Anderson,  212  U.  S.  215,  226,  53  L.  ed.  480,  485,  29  Sup. 
Ct.  Rep.  252;  W.  S.  Quinby  Co.  v,  Estey,  221  Mass.  56,  108 
N.  E.  908.  Those  principles  have  been  frequently  applied  to 
the  letting  or  hiring  of  a  carriage  or  wagon  with  horses  and 
a  driver  to  be  used  for  the  conveyance  of  the  hirer  or  his 
property  from  place  to  place.    The  judicial  decisions  hold  clearly 
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and  almost  uniformly  that  in  the  care  and  management  of  the 
norses  and  vehicle  the  driver  does  not  become  the  servant  of 
the  hirer,  but  remains  subject  to  the  control  of  the  general 
employer,  and  that  therefore  the  hirer  is  not  liable  for  his 
negligence  in  driving.  .  .  .  The  same  rule  is  applied  in  the 
letting  of  an  automobile  and  a  chauffeur.  Shepard  v,  Jacobs, 
204  Mass.  110,  26  L.  R.  A.  (N.  S.)  442,  134  Am.  St.  Rep.  648, 
90  K  E.  392;  Wallace  v.  Keystone  Auto  Co.. 239  Pa.  110,  86 
Atl.  699;  Gerretson  v.  Rambler  Garage  Co.  149  Wis.  528,  40 
L.  R.  A.  (N.  S.)  457,  136  N.  W.  186.  In  the  present  case  the 
written  agreement  defines  the  relation  and  liabilities  of  the 
parties.  It  gave  for  a  consideration  to  the  defendant  the  use, 
at  demand,  of  the  automobile  and  a  chauffeur  to  operate  and 
run  it  for  a  certain  period.  The  company  possessed,  managed, 
eared  for,  and  supplied  the  automobile  and  selected,  employed, 
and  controlled  the  chauffeur  who  operated  the  car  for  it.  The 
extent  of  the  defendant's  control  was  to  direct  the  chauffeur 
when  and  where  to  come  with  the  automobile,  where  to  go,  and 
where  to  stop.  In  obeying  those  directions  the  chauffeur  was 
carrying  out  the  company's  work  under  the  agreement.  The 
defendant  had  no  authority,  management,  or  care  over  the  auto- 
mobile, or  as  to  the  manner  in  which  it  should  be  treated  or 
driven.  The  chauffeur  did  the  company's  business  in  his  own 
way,  and  the  orders  given  him  by  the  defendant  merely  stated 
to  him  the  work  which  the  company  had  arranged  to  do." 

Rights  oh  Property  Included  in  Leasie  of  House  by  Street 
Number.— In  Meredith  v.  McCormick  (Mich.)  175  N.  W.  280, 
reported  and  annotated  in  8  A.  L.  R.  669,  it  was  held  that  a 
lease  of  a  house  by  the  street  number  includes  only  so  much 
of  the  lot  on  which  the  building  stands  as  is  necessary  for  the 
complete  enjoyment  of  the  building  for  the  purpose  for  which 
it  is  let.  Within  this  rule,  it  was  held,  a  lease  of  a  rooming 
house  includes  the  right  to  use  a  portion  of  the  yard  in  the 
rear  for  the  storage  and  seasoning  of  wood  to  be  used  as  fuel 
in  the  house,  and  also  the  right  to  the  use'  of  a  walk  leading 
from  the  house  to  an  alley  in  the  rear  for  the  purposes  of  ingress 
and  egress,  the  removal  of  garbage,  and  the  like.  The  court  said : 
^'It  is  the  contention  of  the  defendant  that  the  plaintiff,  having 
leased  145  Harper  avenue,  did  not  lease  the  building  and  its 
appurtenances,  but  only  the.  house.  He  contends  i  *He  therefore 
had  no  right  to  anything  but  the  house,  and  he  has  not  been 
denied  any  right  in  the  occupancy  of  the  house.'  We  think  this 
is  too  narrow  a  view  of  the  matter.  There  was  testimony  offered 
and  received  tending  to  show  the  understanding  of  the  parties 
independent  of  the  written  lease.  We  think  evidence  could  not 
be  introduced  to  vary  the  terms  of  the  lease.  The  intent  of  the 
parties  is  to  be  found  by  an  examination  of  the  lease.  There 
ought  not  to  be  much  question  about  the  law  that  should  govern 
this  case,  for  defendant's  counsel  say :  'We  accept  counsel's  state- 
ment of  the  law  applicable  to  this  case.  ''The  general  rule  is 
that  a  description  of  premises  in  a  lease  of  a  building  by  the 
street  number  includes  so  much  of  the  lot  upon  which  the 
building  is  situated,  as  is  necessary  to  the  complete  enjoyment 
of  the  building  for  the  purpose  for  which  it  was  let,  and  nothing 
more.'"  Defendant's  counsel  contend,  however,  that  a  different 
rule  should  be  applied  to  a  rooming  house  from  that  of  a 
dwelling  house.  It  is  very  apparent  that  a  rooming  house  in 
Michigan  climate  must  be  heated,  as  well  as  a  dwelling  house. 
We  think  the  use  of  the  portion  of  the  back  yard  between  the 
cement  walk  and  the  east  line  of  the  premises  might  lawfully 
be  used  by  the  plaintiff  for  the  purpose  of  piling  wood  to  be 
seasoned  for  use.  That  was,  in  our  opinion,  necessary  to  the 
complete  enjoyment  of  the  building  for  the  purpose  for  which 
it  was  let.     We  think  that  plaintiff  was  also  entitled  to  the 


unobstructed  use  of  the  cement  walk  extending  from  the  rear 
of  No.  145  to  the  alley,  for  the  purposes  of  ingress  and  egress, 
and  for  the  purpose  of  removing  garbage,  and  other  like  uses; 
and  when  the  defendant  proposed  to  build  a  garage  over  the 
cement  walk,  thus  interfering  with  access  to  the  alley,  he  en- 
croached upon  the  plaintiff's  rights  as  a  tenant.  It  is  true 
that  the  defendant  testified  that  he  planned  to  deflect  this  cement 
walk  where  it  comes  to  the  garage  and  then  at  the  side,  so 
that  the  tenant  would  have  access  to  the  alley  the  same  as  before. 
There  is  no  claim  by  defendant  that  this  has  been  done.  We  are 
of  the  opinion  that  the  plaintiff  will  have  no  just  cause  to 
complain  of  the  garage  when  such  proposed  cement  walk  is 
built  around  the  south  and  west  sides  of  the  garage  to  the  alley. 
Until  that  is  done,  the  plaintiff  has  a  right  to  have  the  defendant 
restrained.  We  think  the  decree  below  should  be  reversed,  and 
instead  of  dismissing  the  bill,  we  think  the  plaintiff  is  entitled 
to  an  injunction  restraining  the  defendant  from  interfering  with, 
or  molesting  or  moving,  any  wood  that  the  plaintiff  may  put 
on  the  east  side  of  the  cement  walk  for  the  purposes  described; 
and  that  such  piling  does  not  in  any  manner  interfere  with 
the  use  of  said  back  yard  or  court  by  the  other  tenants  in  the 
terrace.  We  are  also  of  the  opinion  that  the  plaintiff  is  entitled 
to  an  injunction  restraining  the  defendant  from  erecting  the 
garage  at  the  place  mentioned,  until  such  time  as  he  shall  have 
built  upon  the  south  and  west  sides  of  the  proposed  garage  a 
walk  to  the  alley.  When  that  is  done  so  that  the  plaintiff  has 
access  to  the  alley  over  the  cement  walk,  we  think  the  injunction 
as  to  the  garage  should  be  dissolved,  as  the  same  would  not 
materially  interfere  with  the  covenant  for  peaceable  possession 
contained  in  the  lease." 

Admissibility  op  TEanifONY  as  to  Declabations  of  Pas- 
sengers AND  Dispute  with  Enqineeb  on  Isscje  of  Blowinq 
or  Train  Whistle  Before  Collision. — ^In  Panhandle,  etc.,  R. 
Co.  V.  Laird  (Tex.)  224  S.  W.  305,  it  was  held  that  on  the  issue 
whether  a  locomotive  whistle  was  blown  prior  to  a  collision  at 
a  crossing,  neither  the  testimony  of  a  bystander  as  to  what  he 
heard  passengers  say  about  the  whistle  being  blown  nor  the 
testimony  of  several  witnesses  as  to  a  dispute  between  such 
bystander  and  the  engineer  as  to  whether  the  whistle  was  sounded, 
was  admissible  in  evidence.  The  court  said:  '^The  sixth,  thir- 
teenth, fourteenth,  and  fifteenth  assignments  will  be  considered 
together.  The  sixth  complains  at  the  refusal  of  the  court  to 
charge  the  jury  not  to  consider  the  testimony  of  D.  A.  Brooks 
as  to  what  he  heard  passengers .  say  about  the  whistle  being 
blown.  The  appellant  also  objected  to  the  testimony  of  this 
witness  when  it  was  offered,  because  it  was  hearsay.  He  testified 
after  the  collision,  and  after  the  train  backed  up,  that  he  heard 
one  or  two  passengers  say  they  did  not  hear  the  engine  whistle 
for  the  crossing.  The  other  assignments  are  to  the  testimony 
of  several  witnesses,  to  the  effect  that  after  the  train  backed 
up  and  passengers  alighted  and  had  gone  to  appellee,  and  while 
he  was  being  moved  into  the  train  for  the  purpose  of  carrying 
him  to  the  sanitarium,  Df  A.  Brooks  said  the  engineer  did  not 
blow  the  whistle,  and  the  engineer  said  he  did,  and  Brooks  hit 
the  engineer  in  the  mouth.  Brooks  further  said  if  any  one 
wanted  to  take  it  up  he  was  open  for  all  engagements.  Some 
of  the  witnesses  state  the  engineer  said  any  one  who  said  he 
did  not  blow  the  whistle  was  a  liar.  The  various  witnesses 
give  just  a  little  different  version  of  the  occurrence,  but  all 
concur  that  the  fight  came  up  over  a  dispute  as  to  whether 
the  whistle  was  sounded  or  not.  The  following  witnesses  were 
permitted  to  detail  this  occurrence,  over  the  objection  of  the 
appellant,  to  the  effect  that  it  was  hearsay,  prejudicial  to  its 
lights,  and  not  binding  on  it:  Carsteen,  Vance,  0.  E.  Brooks, 
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D.  A.  Brooks,  Smith,  Truskitt,  Hilton,  and  Frost.    Proper  bills 
of   exception   were   taken  to   the   testimony   of   each   of  these 
witnesses.     If  the  evidence  is  admissible,  it  was  so  because  it 
was  a  part  of  the  res  gestae.     We  think  one  of  the  rules  for 
deteimining  whether  evidence  is'  part  of  the  res  gestae  is  to 
ascertain   if  the   declarations,   when  made,  were   a  part   or   a 
continuation   of   the   transaction   sought   to    be    established,    or 
whether  it  had  terminated,  and,  as  held  by  our  courts,  such  as 
are  made  under  circumstances  as  will  raise  reasonable  presump- 
tion that  they  are  the  spontaneous  utterances  of  thoughts  created 
by  or  springing  out  of  the  transaction  itself.  .  .  .  We  do  not 
think  the  declaration  of  one  or  two  passengers  who  stated  the 
whistle  was  not  blown,  as  testi&ed  to  by  Brooks,   admissible. 
The  evidence  does  not  seem  to  us  to  be  spontaneous  or  instinctive. 
The  circumstances  show  there  was  a  difference  of  opinion   as 
to  the  blowing  of  the  whistle  by  the  parties  present.     These 
parties  were  evidently  considering  the  liability  or  nonliability 
of  the  railroad,  and  were  debating  the  question  of  negligence, 
whether  in   words,  at   least  mentally.     The  statement  has  the 
earmarks  of  premeditation.     Clearly,  we  think  the  dispute  be- 
tween Brooks  and  the   engineer  and  the   fight   which  resulted 
was  not  .admissible.     It  is  true  our  courts,  with  some  others, 
hold  the  admission  of  some  evidence  is  in  the  discretion  of  the 
trial  court.     The  facts,  however,  must  be  sufficient  to  justify 
the  reasonable  conclusion  that  the  declarations  were  made  under 
such  circumstances  that  reason  and  reflection  were  not  dominant, 
but  that  they  were  made  from  impulse.    Railway  Company  v. 
Huckabee,  207  S.  W.  329.    This  testimony  objected  to  evidently 
turned  the  scales  in  favor  of  the  appellee.  The  appellant  produced 
several  witnesses,  who  testified  positively  that  the  whistle  was 
sounded.     Some  of  them  were  not  connected  with  the  railroad. 
One,  a  gentleman  from  Iowa,  who  was  looking  at  the  country 
at  the  time,  says  when  he  heard  the  whistle  he  thought  they  were 
approaching  the  station,  and  looked  out  to  see  it,  and  when  the 
train  slowed  up  he  saw  the  wreck.    A  farmer,  driving  his  team 
on  the  dirt  road,  testifies  that  appellee  passed  him  in  his  car 
near  the  whistling  pos't,  and  was  running  with  the  train,  and 
that  the   whistle   was  sounded,   and   frightened   his   team,   and 
after  he  got  them  quieted  he  saw  the  train  stop,  and  saw  the 
car  of  appellee  as  it  lay  by  the  way.     Others  swear  positively 
the  whistle  was  blown.     Brooks  and  appellee  swear  positively 
it  was  not;  others  that  they  did  not  hear  it.     Brooks  put  this 
issue  to  the  test  by  wager  of  battle,  and  in  that  trial  it  appears 
established  the  truth  of  his  assertion.     William  the  Conqueror 
may  have  brought  the  trial  by  wager  of  battle  to  England,  but 
we  are  not  informed  that  any  one  ever  brought  it  to  America. 
This  evidence  should  not  have  been  received  or  permitted  to  go 
to  the  jury,  and  ought  not  to  have  influenced  the  discretion  of  the 
court  in  favor  of  its  admission." 


Marquette  County  Bar  Association  op  Michigan. — This 
association  at  a  recent  meeting  re-elected  C.  F.  Button  president. 

Skagit  Countt  Bar  Association  of  Washington. — ^At  a 
recent  meeting  of  the  Skagit  County  Bar  Association  Ben  Drift- 
mier  of  Anacortes  was  elected  president. 

Fayette  County  Bar  AasoaATiON  op  Pennsylvania. — At 
the  annual  meeting  of  the  above  association  held  recently  J.  B. 
Adams  was  elected  president. 

Ohio  County  Bar  Association  of  West  Virginia. — This 
association  has  arranged  for  a  series  of  ten  noonday  luncheons 
to  be  held  on  alternate  Wednesdays'. 


Bay  County  Bar  Association  of  Michigan. — ^L.  J.  Weadlock 
is  the  new  president  of  the  Bay  County  Bar  Association  of 
Michigan.    The  annual  banquet  will  be  held  in  February. 

Kentucky  Judicial  Changes. — Ernest  U.  Dodson  has  been 
elected  judge  of  the  Brocken  County  Court  to  fill  the  vacancy 
caused  by  the  death  of  Judge  W.  H.  Gibson. 

Alabama  Bar  Association. — It  has  been  announced  officially 
that  the  next  annual  meeting  of  the  Alabama  Bar.  Association 
will  be  held  at  Birmingham,  April  29,  1921. 

Alabama  Judge  Resigns. — Judge  Horace  C.  Wilkinson  of  the 
Jefferson  County  Circuit  Court,  Alabama,  has  resigned  to  prac- 
tice law  with  A.  G.  Smith  in  Birmingham. 

Cleveland  Bar  Association. — Clarence  S.  Darrow  of  Chicago 
addressed  the  Cleveland  Bar  Association  at  a  recent  meeting. 
The  subject  was  "Crime  and  Criminals." 

Massachusetts  Association  of  Women  Lawyers. — At  the 
Women's  City  Club  of  Boston  there  was  recently  held  a  meeting 
of  the  Massachusetts  Association  of  Women  Lawyers. 

Judicial  Changes  in  Iowa. — ^District  Judge  Lawrence  De 
Graff  of  Iowa  has  been  elected  to  the  Supreme  Court  James 
C.  Hume  of  Des  Moines  will  be  his  successor  on  the  District 
bench. 

Indiana  Judicial  Changes. — Paul  M.   Souder,  an  Indiana 
lawyer,  has  become  a  judge  of  the  Case  Circuit  Court,  succeeding 
Judge  John  S.  Lairy  who  had  occupied  the  bench  for  eighteen   ^ 
years. 

New  Attorney  General. of  Pennsylvania. — George  E.  Alter 
of  Springdale,  Allegheny  County,  Pennsylvania,  has  been  ap- 
pointed attorney  general  of  the  state  succeeding  William  I. 
Schaffer. 

Dallas  County,  Texas,  Has  Youthful  Assisttant  Prose- 
cutor.— Harry  E.  MacNicoll,  20  years  old,  and  a  member  of  the 
Dallas  bar,  has  been  appointed  assistant  district  attorney  of 
Dallas  county. 

Assistant  Attorney  General  of  Illinois  Resigns. — ^Matthew 
Mills  in  charge  of  the  Chicago  office  of  the  attorney  general 
of  Illinois  has  resigned  to  join  the  firm  of  Defrees,  Buckingham 
&  Eaton. 

Change  in  California  Judiciary. — F.  B.  Brown  of  San  Jos4, 
California,  has  been  elected  a  judge  of  the  Superior  Court.  He 
was  born  at  Galva,  Illinois,  and  was  graduated  from  Knox 
College  in  1885. 

Retirement  of  Prominent  Pennsylvania  Attorney. — James 
S.  Moorehead  of  the  Westmoreland  County  Bar,  Pennsylvania, 
has  retired  from  practice.  He  was  admitted  to  the  bar  in  1870 
and  was  educated  at  Jefferson  College. 

New  York  Assembly  of  1921  Contains  Many  Lawyers.— 
More  than  one-third  of  the  members  elected  to  the  1921  State 
Assembly  of  New  York  are  lawyers.  Farmers  come  next  with 
a  membership  of  about  one-fifth  of  the  body. 

Allen  County  Bar  Asbsociation  of  Indiana. — Judge  Howard 
L.  Townsend  of  the  Indiana  Supreme  Court .  and  Judge  Dan 
M.  Link  of  the  De  Kalb  Circuit  Court  were  speakers  at  a  banquet 
given  by  the  Allen  County  Bar  Association  in  December. 

Changes  in  Circuit  Court  of  Chicago. — Francis  S.  Wilson 
of  Chicago  is  now  a  member  of  the  Circuit  Court  of  Chicago, 
having  been  inducted  into  office  recently.  Judges  George  F. 
Barrett  and  John  P.  McGoorty  of  the  same  court  have  resigned. 
Brooklyn  Lawyer  Appointed  Assistant  District  Attorney. 
— District  Attorney  Lewis  of  Brooklyn  has  appointed  Joseph 
V.  Gallagher  as  an  assistant  district  attorney.  He  is  a  graduate 
of  the  law  school  of  the  University  of  Pennsylvania. 
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Death  of  Well  Known  New  York  Judge. — Judge  James  T. 
Malone  of  the  General  Sessions  Court  of  New  York  city  died 
suddenly  in  December.  He  was  a  graduate  of  Harvard  in  the 
class  of  1889  and  had  the  reputation  of  being  an  unusually  able 
judge. 

Nebraska  Bar  Association. — The  twenty-first  annual  conven- 
tion of  the  Nebraskp,  Bar  Association  was  held  at  Lincoln  Decem- 
ber 27  and  28.  Judge  William  M.  Morning  delivered  the  annual 
president's  address. 

Louisiana  Bar  Association. — This  association  has  a  definite 
plan  for  the  reorganization  of  the  judicial  system  of  the  state 
which  it  will  present  to  the  Constitutional  Convention.  Walker 
Spencer  of  New  Orleans  is  chairman  of  a  committee  which 
prepared  the  plan. 

Baltimore  Bar  Association. — Judge  Hammond  Timer  of  the 
MaxylsLud  Court  of  Appeals  was  the  speaker  at  the  recent  annual 
dinner  of  the  Baltimore  Bar  Association.  Another  speaker  was 
William  F.  Frierson,  Solicitor  General  of  the  United  States. 
Eli  Frank  was  toastmaster. 

New  Bab  AasociATiON  in  Iowa. — A  bar  association  of  the 
Twenty-first  Judicial  District  of  Iowa  has  been  organized,  and 
the  first  annual  meeting  was  held  recently  at  Sheldon.  There 
were  lawyers  present  from  the  six  counties  in  the  district. 
William  Hutchinson  was  elected  president. 

Vacancy  in  Supreme  Court  op  Pennsylvania  Filled. — The 
vacancy  on  the  Supreme  Court  Bench  in  Pennsylvania  caused 
by  the  death  of  Jiidge  John  Stewart  has  been  filled  by  the 
appointment  of  Attorney  General  William  I.  Schaffer  to  that 
position.     Judge  Schafifer  was  bom  in  Germantown  in  1867. 

Chief  Justice  of  Kansas  Supreme  Court  Honored. — W.  A. 
Johnston  of  the  Kansas  City  Supreme  Court  was  honored  by 
a  banquet  at  the  annual  meeting  of  the  Kansas  Bar  Association 
held  in  November.  He  has  been  a  justice  of  the  Supreme  Court 
for  a  period  of  thirty-six  years  and  has  written  over  two  thousand 
opinions. 

Illinois  Bar  Association  Honors  Justices  of  Supreme 
Court. — The  Illinois  Bar  Association  recently  gave  its  annual 
reception  and  dinner  in  honor  of  the  justices  of  the  Illinois 
Supreme  Court.  The  principal  speakers  were  Chief  Justice 
James  H.  Cartwright,  Justice  Clyde  E.  Stone  and  Theodore 
C.  Burton. 

United  States  Attorney  of  Ohi^  Names  Assistant. — United 
States  Attorney  E.  S.  Wertz  of  Ohio  has  appointed  Delos  J. 
Needham  as  an  assistant  to  fill  a  vacancy  caused  by  the  resigna- 
tion of  Richard  S.  Douglas.  Assistant  United  States  Attorney 
Joseph  C.  Breitenstein  of  the  same  ofBce  has  been  made  chief 
of  trial  work  in  the  Toledo  oflice. 

Fifth  Judicial  District  Illinois  State  Bar  Association. — 
Members  of  the  Illinois  State  Bar  Association  of  the  Fifth 
Judicial  District  held  a  two  days'  meeting  at  Ottawa  in 
December.  About  one  hundred  lawyera  from  the  ten  counties 
of  the  Fifth  District  were  present.  Clarence  Griggs  of  Ottawa 
was  elected  president.  The  1921  meeting  will  be  held  at 
Kewanee. 

Assistant  Staters  Attorneys  in  Chicago  Resign. — Hartley 
L.  Replogle  of  Chicago,  assistant  state's  attorney,  who  con- 
ducted for  the  grand  jury  the  investigation  of  the  baseball 
scandal  in  regard  to  the  1919  world's  series,  played  between 
Cincinnati  and  the  White  Sox,  has  resigned.  Other  state's 
attorneys  of  Chicago  resigning  recently  are  James  C.  O'Brien, 
John  Prystalski  and  John  Owen. 

Death  of  Very  Prominent  New  York  Lawyer. — Francis 


Lynde  Stetson,  senior  member  of  the  law  firm  of  Stetson, 
Jennings  &  Russell  of  New  York  city,  and  general  counsel 
for  J.  P.  Morgan  &  Co.  and  the  United  States  Steel  Corpora- 
tion, died  December  5.  The  late  Grover  Cleveland  was  a  law 
partner  of  Mr.  Stetson  in  the  interval  between  his  two  terms 
as  President.  Mr.  Stetson  was  a  member  of  the  Williams 
Collie  Board  of  Trustees,  and  a  devoted  alumnus  of  the 
college,  which  will  get  much  of  his  large  estate.  At  the  time 
of  the  Tilden-Hayes  struggle  for  the  presidency  Mr.  Stetson 
served  as  Mr.  Tilden's  counsel,  and  he  had  been  Mr.  Tilden's 
secretary  while  the  latter  was  Governor  of  the  State  of  New 
York. 


A  Lost  French  Will. — An  echo  of  the  German  invasion  of 
France  was  heard'  in  the  First  Chamber  of  the  Civil  Tribunal 
of  the  Seine  recently  relative  to  a  will  that  had  disappeared. 
In  1916  Mile.  Lefranc  placed  in  the  custody  of  Me.  Guiard 
Latour,  notary  of  Saint  Quentin,  her  last  will  and  testament, 
bj'  which  she  bequeathed  her  whole  estate  to  M.  Jules  Desjardins, 
and,  d  son  defaut,  to  liis  children.  When  St.  Quentin  had  to 
be  evacuated  by  the  civil  population.  Me.  Guiard  Latour,  follow- 
ing the  orders  of  the  German  command,  placed  Mile.  Lefranc's 
testament,  with  others,  in  a  strong  box,  which  was  deposited  in 
the  cellar  of  his  residence,  the  door  of  which  was  bricked  in, 
and  on  the  wall  was  opposed  a  notice,  signed  by  the  German 
commander,  proclaiming  the  inviolability  of  the  depot.  In 
October,  1918,  Me.  Guiard  Latour  was  able  to  return  to  St. 
Quentin,  and  he  then  found  that  his  house  was  demolished,  but 
in  the  cellar  was  the  strong  box  broken  open  and  the  documents 
abstracted.  A  few  weeks  later,  in  January,  1919,  Mile.  Lefranc 
died,  M.  Jules  Desjardins  having  predeceased  her.  His  heirs 
demanded  from  the  ^  tribunal  authorization  to  reconstitute  the 
will  by  witnesses  and  inquiry,  a  demand  in  which  the  court 
acquiesced,  notwithstanding  opposition  from  blood  relations  of 
the  testatrix.  After  pleadings  by  Me.  Eugene  Cremieux  for 
the  heritiers  naturels  and  Me.  Armand  Dorville  for  the  heritiers 
Desjardins,  the  tribunal  has  decided  that  no  fault  could  be  im- 
puted to  Me.  Guiard  Latour,  and  that  his  testimony  ought  to  be 
accepted.  Consequently  the  court  decided  in  favor  of  the  heirs 
of  M.  Desjardins. 

General  Charitable  Intention. — In  the  leading  case  of 
Moggridge  v.  Trackwell  (7  Ves.  36)  the  testatrix  gave  all  her 
residue  to  James  Vaston  "desiring  him  to  dispose  of  the  same 
in  such  charities  as  he  shall  think  fit,"  recommending  poor  clergy- 
men who  have  large  families  and  good  characters.  Vaston  pre- 
deceased the  testatrix.  Lord  Eldon  in  giving  his  judgment  said: 
"These  cases  call  on  me  to  say,  the  general  intention  of  this 
testatrix,  who  seems  to  have  been  saturated  and  satiated  with 
the  idea  of  charity,  and  yet  not  to  have  had  mind  enough  herself 
to  determine  upon  the  particular  objects,  was  to  devote  her 
property  to  charity,  and,  according  to  these  precedents,  Vaston 
was  only  the  means  and  instrument  by  which  that  general  inten- 
tion was  to  be  executed,  and  therefore  this  court  will  carry 
that  general  intention  into  effect."  That  judgment  was  affirmed 
by  the  House  of  Lords  in  13  Ves.  416,  and  is  regarded  as  the 
leading  case  on  the  subject.  The  diflSculty  which  a  judge  en- 
counters in  cases  where  someone  is  deputed  by  the  testator  to 
select  the  charities,  and  he  dies  without  doing  so,  is  to  find 
out  if  there  is  a  general  charitable  intent  shown  in  the  will  or 
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whether  the  gift  to  charities  is  dependent  on  the  selection  by 
the  named  person.  Mr.  Justice  Astbury  in  the  recent  case  of 
Re  Willis  took  the  latter  view,  where  the  words  of  gift  were 
**to  such  charitable  institution  or  society  in  England,  Russia,  or 
elsewhere  as  may  be  selected  by  my  friend  M.  W.  within  three 
calendar  months  from  the  time  of  the  decease  of  my  sister," 
and  both  the  friend  and  sister  predeceased  the  testatrix.  The 
Court  of  Appeal  have,  however,  taken  the  view  that  there  was 
a  general  charitable  intent  which  the  court  will  carry  into  effect. 
The  Laundress  Past  and  Present. — The  Minister  of 
Labour  has  given  notice  in  the  London  CUtzette  that  he  proposes 
to  consider  whether  the  employment  of  a  person  as  a  charwoman 
employed  in  a  solicitor's  office  is  or  will  be  such  employment 
as  to  make  the  person  an  employed  person  within  the  meaning 
of  the  Unemployment  Insurance  Act  1920.  No  notice  has  been 
given  as  to  laundresses  in  barristers'  chambers,  though  their 
functions  are  somewhat  similar.  A  laundress,  however,  is  more 
clearly  engaged  in  domestic  service  and,  therefore,  exempt  from 
the  operation  of  the  act.  She  holds  an  oflSce  which  for  centuries 
has  been  primarily  associated  with  the  most  domestic  affairs  of 
life.  The  simple  and  expeditious  method  which  the  laundress 
adopted  of  emptying  the  domestic  utensils  out  of  the  window 
regardless  of  passers-by  was  a  frequent  cause  of  anxiety  to 
the  Benchers  of  the  Inns  of  Court,  whose  only  remedy  was 
to  impose  fines  on  the  tenants  of  the  chambers.  The  orders 
on  the  subject  recur  frequently  in  the  records  of  the  Inn  for 
at  least  three  hundred  years,  as  may  be  shown  by  a  quotation 
from  the  Black  Books  of  Lincoln's-inn  under  date  of  November 
29,  1613,  defining  the  duties  of  the  porter:  "Item,  that  hee  bee 
circumspect  and  diligent  in  lookinge  to  such  nuisances  as  shall 
happen  in  the  House  by  the  sluttishness  of  laundresses  and 
others,  and  that  hee  shall  give  notice  and  waminge  of  the  same 
to  the  gentlemen  of  such  chambers  from  which  such  nuisances 
come;  and  if  after  such  waminge  and  notice  there  bee  againe 
anye  such  faultes  committed,  the  gentlemen  of  those  chambers 
to  bee  questioned  for  the  same  before  the  Masters  of  the  Bench." 
It  will  be  interesting  to  see  what  will  be  the  effect  of  women 
barristers  occupjdng  chambers  in  which  the  cleaning,  as  now 
understood,  is  done  ostensibly  by  a  laundress. 

Poison  Gas. — It  is  well  known  that  a  declaration  signed  at 
The  Hague  on  July  29,  1899,  prohibited  the  use  of  projectiles 
designed  solely  to  spread  asphyxiating  or  harmful  gases,  that 
during  the  war  Germany  violated  the  pledge  which  she  then 
gave,  and  that  in  consequence  poison  gas  came  into  general  use. 
The  future  of  this  weapon  of  chemical  warfare  is,  as  Mr.  Bonar 
Law  recently  stated  in  the  House  of  Commons,  "under  the  con- 
sideration of  the  League  of  Nations,"  and  it  is  a  problem  that 
should  be  solved  speedily,  for  so  long  as  the  attitude  of  the 
League  is  unknown,  preparations  must  be  made  for  any  even- 
tuality, and  expense  perhaps  needlessly  incurred.  The  problem 
raises  two  important  questions  of  principle.  The  first  is  whether, 
having  regard  to  the  nature  of  war,  there  is  sufficient  reason 
for  distinguishing  between  means  of  attack  and  defense  by 
permitting  some  and  prohibiting  others.  The  second  question, 
which  is  of  still  gi*eater  complexity,  is  whether  the  peoples  of 
the  world  are  prepared  to  provide  for  the  enforcement  of  any 
prohibitions  which  their  representatives  make  on  their  behalf. 
On  the  answer  to  this  question  the  future  of  this  and  all  other 
laws  of  war  must  depend. 

The  Assembly  of  the  League  will  have  temptations  enough  to 
fall  into  the  errors  of  its  predecessors.  The  nineteenth  century 
was  prolific  in  international  conferences.  They  legislated  for 
the  conununity  of  States  at  peace  and  at  war;  their  deliberations, 
and  the  treaties  which  they  signed,  fill  volumes;  but  in  the  Great 


War,  which  they  did  not  prevent,  their  efforts  had  little  success 
in  mitigating  horrors  or  preserving  the  fabric  of  the  old  order. 
This  was  because  they  created  laws  without  providing  a  sanction 
for  them.  The  sanction  of  the  law  of  peace,  both  customary 
and  conventional,  has  always  been  reasonably  strong;  but  the 
means  available  to  secure  the  observance  of  the  laws  of  war 
are  admittedly  inadequate,  and  the  delegates  to  The  Hague  did 
little  to  strengthen  them.  If  the  Assembly  of  the  League  is 
invited  to  follow  in  their  footsteps,  let  the  fate  of  the  Hague 
Declaration  on  poison  gases  be  their  warning.  No  doubt  the 
League  was  created  primarily  to  prevent  war,  and,  if  it  should 
wholly  succeed,  there  would  be  no  further  use  for  poison  gas. 
But  if,  as  now  seems  inevitable,  there  are  to  be  more  wars, 
neutrals  and  belligerents  alike  will  then  turn  to  the  League,  and 
the  League  must  be  prepared,  not  only  to  make  declarations 
concerning  the  laws  of  war,  but  to  enforce  them. 

Suspension  from  the  House  of  Commons. — ^Mr.  Bonar  Law 
as  Leader  of  the  House  of  Commons  and  acting  on  behalf  of 
the  Government,  moved  recently  to  rescind  the  order  for  the 
suspension  from  the  service  of  the  House  of  Commons  which 
had  been  made  a  few  days  before  the  adjournment  in  August 
in  the  case  of  Mr.  Joseph  Devlin.  Mr.  Law's  motion  had  priority 
as  a  motion  made  by  a  Minister  of  the  Crown,  the  Government 
having  control  by  a  resolution  of  the  whole  business  of  the 
House.  A  motion  to  rescind  the  order  for  the  suspension  of 
a  member,  or  to  terminate  his  suspension,  is  not  entitled  to 
priority  as  a  privilege  motion,  although  the  Speaker  on  one 
occasion  in  1901  accorded'  such  priority  to  a  motion  for  the 
rescinding  of  a  motion  for  the  suspension  of  a  member  under 
the  special  circumstances  of  the  case,  as  it  appeared  that  the 
member  had  been  reported  in  error  for  disobeying  the  authority 
of  the  Chair.  Suspension,  from  the  service  of  the  House  was 
a  method  of  punishment  very  seldom  applied  in  early  Parlia- 
mentary history.  Practically  speaking,  it  was  used  only  in 
the  times  of  Charles  I,  the  Commonwealth,  and  Charles  IL 
From  1692  the  power  had  not  been  put  in  force  till  1877,  when 
the  Speaker  (Mr.  Speaker  Brand)  solemnly  reminded  the  House 
of  its  existence  and  brought  about  its  revival.  Under  the  rules 
as  they  stood  before  February  13,  1902,  a  first  suspension  las'ted 
for  a  week,  a  second  for  a  fortnight,  and  subsequent  suspensions 
for  a  month.  On  that  day  the  provisions  as  to  time  were  struck 
out,  but  no  new  ones  were  inserted  either  then  or  subsequently. 
The  result  is  that  an  order  of  suspension  when  made  now  lasts 
until  it  is  rescinded,  or,  if  it  is  not  sooner  rescinded,  until  the 
end  of  the  session.  The  rules  therefore  stand  in  the  peculiar 
condition  of  being  silent  upon  the  most  important  point,  the 
punishment  to  be  awarded  for  disorder.  In  the  ofiicial  edition 
of  the  Standing  Orders  the  old  words  appear  crossed  out,  no 
substitutes  for  them  having  been  provided.  The  proposals  as 
to  more  rigorous  penalities  for  breaches  of  order  were  fiercely 
opposed  in  1902.  The  debates  were  prolonged  over  two  sittings, 
and  displayed  so  much  opposition,  even  on  the  Ministerial  benches, 
that  the  Government  preferred  to  accept  a  motion  for  a  tem- 
porary postponement,  and,  in  point  of  fact,  the  House  never 
returned  to  the  subject.  "The  House,"  in  the  words  of  Professor 
Redlich,  "showed  its  good  sense  and  its  want  of  anxiety  as  to 
its  discipline  by  leaving  the  whole  question  in  the  air." 

Definition  of  "Bank." — ^Mr.  Walter  Leaf,  president  of  the 
Institute  of  Bankers,  in  his  annual  address  considered  the 
desirability  of  giving  a  legal  definition  to  the  word  "bank,"  as 
he  understood  that  a  Bill  had  been  drafted  for  that  purpose. 
The  Clearing  House  Committee  had  adopted  the  definition  that 
"a  bank,  as  the  term  is  understood  in  this  country,  may  be 
broadly  described  as  a  firm  or  institution  whose  main  business 
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is  to  receive  from  the  public  moneys  on  current  account  repay- 
able on  demand  by  check."  Mr.  Leaf  suggested  that  in  this 
definition  ''main  business''  meant  something  like  ' 'character istio 
feature,"  but  even  then  it  might  be  urged  that  the  "main  business 
of  a  bank  is  not  the  receipt  of  money  from  the  public,  in  which 
its  action  is  largely  passive,  but  the  relending  of  that  money." 
Since  there  is  no  statutory  definition  of  a  bank,  there  is  no 
considerable  body  of  judicial  opinion  upon  the  subject  of  banking, 
but  Stroud's  Judicial  Dictionary  directs  attention  to  a  useful 
definition  by  the  Privy  Council  in  considering  the  word  as  it 
occurs  in  the  British  North  America  Act  1867,  s.  91.  The  court 
considered  that  the  expression  is  wide  enough  to  embrace  every 
transaction  coming  within  the  legitimate  business  of  a  banker — 
e.g.,  lending  money  on  security  of  goods  or  documents:  (Tennant 
V.  Union  Bank  of  Canada  (1894)  A.  C.  31).  In  the  Supplement 
to  Stroud  there  is  cited  an  Irish  case  (Re  Shields,  1901,  1  I.  R. 
172)  in  which  "banker"  is  defined  to  be  one  "who  traffics  with 
the  money  of  others  for  the  purpose  of  making  profit.  ...  If 
he  keeps  open  shop  for  the  receipt  of  money  from  all  who 
choose  to  deposit  it  with  him,  if  his  business  is  to  trade  for 
profit  in  money  deposited  with  him  for  that  purpose,  he  answers 
the  description  of  a  "banker."  In  Bedwell's  Australasian  Judi- 
cial Dictionary  there  is  a  definition  which  seems  to  express  the 
views  almost  exactly  of  the  president  of  the  Institute  of  Bankers. 
In  Commissioners  of  the  State  Savings  Bank  of  Victoria  v. 
Permewan,  Wright,  and  Co.  Limited  (1914,  19  C.  L.  R.,  at 
p.  470)  Mr.  Justice  Isaacs  said  that  "the  essential  characteristics 
of  the  business  of  banking  are  the  collection  of  money  by 
receiving  deposits  upon  loan,  repayable  when  and  as  expressly 
or  impliedly  agreed  upon,  and  the  utilization  of  the  money  so 
collected  by  lending  it  again  in  such  sums  as  are  required." 
There  is  absence  of  uniformity  both  of  banking  law  and  practice 
in  the  Empire  which  operates  against  closer  business  relations. 
A  beginning  might  be  made  towards  its  removal  by  adopting  a 
common  definition  of  banking. 

Revocation  op  a  Share  op  Residue. — A  testator  leaves  his 
residue  to  (say)  four  named  persons  in  equal  shares,  and  one 
of  those  persons  cannot  take  his  share  because  he  has  died 
before  the  testator,  or  the  latter  has  subsequently  revoked  his 
share.  Probably  the  testator  intends  the  other  three  to  take 
the  whole  residue  between  them,  but  this  is  merely  a  conjecture, 
as  when  he  made  his  will  he  intended  them  to  take  one  fourth 
each,  and  the  effect  as  regards  them  of  the  death  or  the  revoca- 
tion of  the  share  of  the  fourth  person  may  never  have  been 
present  to  his  mind,  and  there  is  no  reason,  at  any  rate  in  many 
cases,  why  we  should  suppose  that,  if  it  had  been  so  present, 
he  would  not  have  substituted  another  person  for  the  one  whose 
share  thus  fails.  The  general  law  is  thus  accurately  laid  down 
in  Jarman  on  Wills,  6th  edit.,  p.  1056:  "Where  a  testator  makes 
a  residuary  bequest  of  all  his  personal  estate,  the  general  rule 
is  that  if  a  gift  of  a  share  of  the  residue  fails,  it  does  not 
accrue  to  the  other  shares,  but  goes  to  the  next  of  kin.  Thus, 
where  a  residue  is  bequeathed  to  four  persons  as  tenants  in 
common,  and  one  of  them  predeceases  the  testator,  there  is  an 
intestacy  as  to  his  fourth  share.  So,  if  the  bequest  to  one  of 
them  is  revoked  by  a  codicil."  Mr.  Justice  Joyce  in  Re  Whiting 
(108  L.  T.  Rep.  629;  (1913)  2  Ch.  1)  broke  in  on  this  rule. 
By  his  will  the  testator  gave  his  residuary  estate  on  trust  for 
sale  and  directed  his  trustees  to  hold  the  net  proceeds  on  trust 
to  divide  equally  between  forty-six  persons.  By  a  codicil  he 
revoked  the  bequests  of  two  of  these  shares  and  he  confirmed 
his  will.  The  learned  judge  asked  whether  any  lawyer,  or  other 
rational  being,  could  entertain  any  doubt  as  to  what  was  the 
intention  of  the  testator  when  he  executed  the  codicil.    He  came 


to  the  conclusion  that  he  intended  the  other  forty-four  persons 
to  take  the  whole  of  the  residue.  A  lawyer  and  a  rational  being 
has,  however,  ventured  to  differ  from  Mr.  Justice  Joyce's  decision. 
For  Mr.  Justice  Sargent  in  the  recent  case  of  Re  Wilkins  (123 
L.  T.  Rep.  571;  (1920)  2  Ch.  63)  said  that  that  decision  wu 
quite  contrary  to  the  authorities,  though,  from  certain  other  words 
in  the  codicil  before  him,  he  was  able  to  decide  that  the  revoked 
share  was  not  undisposed  of,  but  went  to  the  other  residuary 
legatees.  These  points  should  be  present  to  the  mind  of  the 
draftsman  when  drafting  the  will  or  making  the  revocation  in 
the  codicil.  In  order  to  avoid  the  possibility  of  a  share  or  shares 
being  undisposed  of  owing  to  the  death  of  some  one  or  more 
of  the  legatees,  it  is  as  well  to  give  the  residue -''to  such  of  the 
following  persons — ^namely,  A,  B,  C,  and  D — as  shall  survive  me 
and  if  more  than  one  in  equal  shares." 

The  Similarity  Between  the  American  Electoral  Col- 
lege AND  THE  House  op  Commons. — The  fact  that  the  election 
of  the  Electoral  College  of  America  is  in  reality  the  election 
of  the  President  of  the  United  States  is  an  admirable  object 
lesson,  says  the  Law  Times,  of  the  fact  that  no  Legislature  can 
forecast  the  effect  of  its  legislation,  however  deliberately  made. 
It  was  intended  that  the  deputies — the  Electoral  College— when 
assembled  should  exercise  a  real  discretion  and  by  independent 
choice  select  the  President.  But  the  primary  electors  take  too 
much  interest.  They  only  elect  a  deputy  to  vote  for  a  certain 
Presidential  candidate.  The  deputy  never  chooses.  He  is  only 
a  messenger  or  transmitter;  the  real  decision  is  in  those  who 
chose  him,  because  they  know  what  he  would  do.  Mr.  Bagehot 
thinks  that,  generally  speaking,  in  a  country  full  of  political 
life  and  used  to  the  manipulation  of  popular  institutions  the 
election  of  candidates  to  elect  candidates  is  a  farce,  and  that 
the  Electoral  College  of  America  comes  under  this  category. 
He  thinks,  however,  that  a  Cabinet  elected  by  a  Legislature  is 
elected  in  the  very  best  way,  and  is  a  case  in  which  secondary 
election  is  preferable  to  primary — ^taking  for  an  illustration  the 
election  by  the  House  of  Commons  of  a  Cabinet.  "Members," 
he  writes,  "are  mostly  perhaps  elected  because  they  will  vote 
for  a  particular  Ministry  rather  than  for  purely  legislative 
reasons.  But — and  here  is  the  capital  distinction  between  the 
Presidential  and  the  Cabinet  system — ^the  functions  of  the  House 
of  Commons  are  important  and  continuous.  It  does  not,  like 
the  Electoral  College  in  the  United  States,  separate  when  it 
has  elected  its  ruler;  it  watches,  legislates,  seats  and  unseats 
Ministries  from  day  to  day.  Accordingly  it  is  a  real  electoral 
body."  In  the  fifty  years  which  have  elapsed  since  Mr.  Bagehot 
wrote,  observers  of  constitutional  development  so  acute  as  Sir 
Sidney  Low  and  Sir  William  Anson  incline  to  the  conclusion 
that  the  House  of  Commons,  like  the  Electoral  College  of  America, 
has  become  only  a  Chamber  of  Deputies  to  register  the  choice 
of  the  primary  electors.  Mr.  Bagehot  again  and  again  insists 
on  the  choosing  power  of  the  House  of  Commons.  "The  Honse 
of  Conamons,"  he  writes,  "is  an  electoral  chamber;  it  is  the 
assembly  which  chooses  our  President."  Sir  William  Anson, 
however,  maintains  that  the  House  of  Commons  is  now  no  longer 
an  electoral  chamber.  "The  capricious  exercise  of  its  powers 
of  choice,  as  exemplified  by  the  fall  of  Lord  Palmerston's  Gov- 
ernment in  1857  and  of  Lord  Russell's  in  1866,  would  no  longer 
be  possible  now."  Mr.  (Sir  Sidney)  Low  puts  this  very  plainly: 
"It  is  the  constituencies  which  in  fact  decide  on  the  combination 
of  party  leaders  to  whom  they  will  from  time  to  time  delegate 
their  authority.  The  member  of  Parliament  sent  to  the  House 
of  Commons  by  his  constituents  goes  there  under  a  pledge  that 
he  will  cast  his  vote  under  all  normal  conditions,  during  the 
life  of  the  Parliament,  for  the  authorized  leaders  of  his  party." 
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The  Gbeat  Unwashed. — ^People  v.  Soap,  127  Cal.  408. 

What  the  Dbys  Did  !— Sprinkle  v.  United  States,  244  Fed.  111. 

Poor  Grammar  in  Nebraska. — ^In  re  Grammer  (Neb.)  178 
N.  W.  624, 

Not  to  Any  Appreciable  Extent! — Bowlby  v.  Thunder,  105 
Pa.  173. 

Nor  So  Much  of  a  Kidder  I— In  Eadwell  v.  Oregon  Sbort  Line 
R.  Co.,  208  Fed.  1,  the  plaintiff  was.  nonsuited. 

Not  BiAflBBD.— In  Bias  v.  Insurance  Co.  (W.  Va.)  101  S.  E. 
247,  the  jury  and  the  appellate  judges  found  for  the  defendant. 

It  Worked!— In  Bluff  v.  State,  10  Ohio  St.  547,  the  plaintiff 
in  error  secured  a  reversal  of  his  conviction  for  counterfeiting. 

The  Usual  Partiality. — In  Jackson  v.  Lady,  140  Ark.  512, 
the  defendant  won  in  both  courts,  the  Chief  Justice  alone  throwing 
chivalry  to  the  winds. 

€k)NE  But  Not  FoRGOa:TEN. — The  case  of  Danciger  v.  Atchison, 
etc.,  B.  Co.,  (Mo.)  179  S.  W.  800,  was  an  action  for  damages 
for  the  loss  of  a  large  quantity  of  intoxicating  liquors,  and 
Trimble,  J.,  wrote  the  opinion.  We  confidently  believe  that  to 
most  of  our  readers  the  joke  will  still  be  apparent. 

In  the  Wakjj  of  Prohibition. — ^A  man  was  arrested  recently 
for  breaking  into  one  of  the  Northport,  L.  I.,  stores  and  stealing 
lemon  and  vanilla  extracts  in  the  evident  attempt  to  satisfy 
an  unquenchable  thirst.  Simply  another  of  the  new  crimes  for 
which  prohibition  is  responsible,  one  might  say,  to  wit,  extracting 
extracts. 

"Get  'em  While  They're  Hot!" — "The  'wiener*  is  a  small 
sausage  of  unknown  content,  and  is  commonly  called  a  'hot 
dog,'  8h  stated  in  the  case.  To  a  great  many  people  it  is  a 
palatable  and  appetizing  article  of  food,  notwithstanding  the 
implication  attaching  to  one  of  its  names." — See  State  v.  Shoaf 
(N.  C.)  102  S.  E.  705. 

A  Live  Wire? — ^An  Albany  newspaper  of  recent  issue  con- 
tained the  following  among  its  want  '^ads" : 

ROOM  wanted  by  young  business  woman;  pleasant, 
neat,  with  electricity,  preferably  in  private  family. 
Box  21-D,  Knickerbocker  Press. 

De  Minimis  Non  Curat  Lex. — The  history  of  the  case  of 
Pittsburgh,  etc.,  R.  Co.  v.  Fink,  40  Sup.  Ct.  27,  is  as  follows: 
The  railroad  company  sued  Fink  in  Justice's  court  in  Ohio  to 
recover  $15.  The  case  travelled  thence  to  the  Court  of  Common 
Pleas,  thence  to  the  Court  of  Appeals,  thence  to  the  Supreme 
Court  of  Ohio,  and  thence  to  the  Supreme  Court  of  the  United 
States  where  the  railroad  got  its  fifteen.  We  wonder  what  the 
total  bill  of  costs  amounted  to. 

Agreed  I — "No  matter  what  our  opinions  may  be  as  to  the 
virtue  of  Scotch  whiskey  on  a  fishing  expedition  the  Act  does 
not  permit  it  and  it  is  therefore  a  question  for  the  Legislature 
to  deal  with.  I  am  certain  it  is  the  judgment  of  many  people 
that  to  permit  its  use  on  such  occasions  as  a  precaution  against 
chills  (the  great  fear  of  trout  fishermen)  would  tend  to  much 
greater  production  of  fisli  in  these  times  of  scarcity  of  food." — 
Per  Hyndman,  J.,  in  Rex  v.  Rose,  [1918]  3  W.  R.  R.  955. 

Diving  as  Test  of  Veracity. — A  unique  law  custom  prevails 
among  the  Tangkhul  Naga  of  the  State  of  Manipur  in  Assam, 
according  to  the  Rev.  William  Pettigrew,  a  Baptist  missionary 
who  has  spent  the  past  30  years  of  his  life  working  with  this 
head-hunting  tribe,  under  the  auspices  of  the  American  Baptist 


Foreign  Mission  Society.  The  tribe  knows  so  little  of  truth- 
telling  that  court  cases  usually  resolve  themselves  into  a  contest 
of  prevaricators,  he  says.  When  judges  are  unable  to  decide 
between  rival  liars,  the  diving  test  is  applied.  "Plaintiff  and 
defendant,  with  the  entire  court  at  their  heels,  adjourn  to  the 
nearest  stream,"  Mr.  Pettigrew  explains.  "The  plaintiff  and 
defendant  must  then  dive  under  the  water.  The  one  who  remains 
under  for  the  longest  time,  wins  the  case." 

Nothing  New  under  the  Sun. — A  month  or  so  ago  we  pub- 
lished in  this  column,  under  the  caption  "It  Actually  Happened," 
the  story  of  an  incideht  connected  with  a  trial  in  a  local  police 
court,  the  point  of  the  tale  being  the  denial  by  a  witness  that 
he  had  been  convicted  of  A  crime  because  he  had  pleaded  guilty 
thereto.  A  correspondent  now  comes  forward,  scoffing  at  our 
alleged  discovery  of  a  new  joke,  and  commands  us  to  read  the 
following  extract  from  the  testimony  of  the  accused  in  Betterton 
V.  State  (Okla.)  189  Pac.  760: 

"Q.  Is  it  true  of  is  it  not  that  you  were  convicted  in  Missouri 
of  the  crime  of  having  murdered  a  woman? 

"A.  Well  I  was  not  convicted  of  a  crime  at  all.  I  pleaded 
guilty  to  that  crime." 

Well,  our  joke  was  a  good  one  while  it  lasted,  anyway. 

The  Blue  Campaign. — Our  office  boy  has  become  greatly  per- 
turbed at  the  fanatical  outburst  of  those  few  who  fondly  imagine 
the  mantle  of  the  Puritans  to  have  descended  to  their  shoulders 
and  who  purpose  by  that  token  to  make  us  all  good  on  Sunday 
under  penalty  of  the  law.  Delving  into  the  dust  of  the  law 
between  calls  of  the  bell  he  has  evolved  the  following:  "I  ^ee  as 
how  these  here  guys  are  agin  everythink!  Well,  they're  runnin' 
true  to  form,  I'll  tell  the  world!  They  don't  want  us  to  do  no 
ridin'  around  on  Sunday,  on  no  railroads  (Blue  v.  Railroad  Co., 
1  Monag.  [Pa,]  757)  or  even  in  our  tin  lizzies  (Blue  v.  Ford, 
12  Ga.  45).  Shootin'  on  Sunday  is  agin  their  principles  too 
(Blue  V.  Gunn,  114  Tenn.  414,  and  Blue  v.  Hunt,  208  Pa.  248). 
Why,  they  don't  want  us  to  have  no  fun  at  all  I  'Fraid  we'll 
laugh  and  grow  fat,  I  suppose  (Blue  v.  Stout,  3  Cow.  [N.  Y.] 
354).  I  notice  they  don't  hook  up  with  any  of  these  regular 
fellers  who  do  real  good  in  the  world  (Blue  v.  Hoover,  4  Ky. 
Law  Rep.  889),  and,' well,  may  the  Saints  preserve  us,  if  they 
kin  (Blue  v.  Peter,  40  Kan.  701) !"— One  case  the  bell-hop  didn't 
observe  was  Blue  v.  Christ,  4  111.  App.  351. 


Persistency  Rewarded 

To  the  Editor  of  Law  Notes. 

Sir:  The  item  in  November  Law  Notes,  headed  "Patience 
Rewarded,"  prompts  me  to  send  you  the  following. 

In  1859,  a  justice  of  the  peatse  held  that  one  brought  before 
him  on  a  charge  of  public  intoxication  could  not  give  bail  to 
appear  at  the  Oyer  and  Terminer.  The  defendant  was  convicted, 
and  his  attorney,  a  young  man  who  less  than  three  years  before 
had  been  admitted  to  the  bar,  sued  out  a  writ  of  habeas  corpus 
before  a  Supreme  Court  justice,  who  decided  that  the  defendant 
was  entitled  to  give  bail  and  discharged  him  from  imprisonment. 
The  district  attorney  by  certiorari  removed  the  proceedings  into 
the  Supreme  Court  and  that  court  at  the  general  term  reversed 
the  order  of  the  Supreme  Court  justice.  But  on  writ  of  error  the 
Court  of  Appeals  (HiD  v.  People,  20  N.  Y.  364)  held  tliat 
the  Supreme  Court  justice  was  right,  and  reversed  the  general 
term. 
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The  defendant's  lawyer  became  a  distinguished  member  of 
the  Bar.    His  name  was  Nathaniel  C.  Moak. 

John  T.  Cook. 
Albany,  N.  Y. 

P.  S.  I  might  say  that  this  ^'early"  reward  encouraged  the 
young  lawyer  to  "persist/'  which  he  did. 

iKTOxiCATiKa  Liquor  and  Poisons 

To  the  EdUor  of  Law  Notes. 

Sib:  Li  the  November  issue  of  Law  Notes  on  page  141  you 
say:  "Is  it  not  about  time  that  we  abated  a  little  our  excited 
legal  quest  for  1  per  cent  beer  and  began  to  take  an  interest 
in  the  distillation  of  100  per  cent  poison  f" 

Your  position  on  this  question  is  incontestably  sound  and 
I  am  glad  to  see  that  the  Bar  of  America  is  beginning  to  take 
an  intelligent  interest  in  this  most  potent  of  dangers  that  threaten 
the  Republic.  However,  has  it  ever  occurred  to  you,  that  the 
XVIII  Amendment  has  unintelligently  given  Congress  the  right 
to  regulate  and  control  the  manufacture  and  sale  of  1  per  cent 
or  100  per  cent  poison  whether  distilled  or  notf 

The  words  "intoxicating  liquors/'  in  the  first  section  of  the 
XVIII  Amendment,  are  not  technical  words,  that  is,  they  do 
not  apply  particularly  to  any  special  art  or  science,  but  have 
a  general  meaning.  "Intoxicating"  is  from  the  Greek  69i=in, 
and  toxieoiff=poiBon,  and  literally  means  dipped  in  poison,  and 
was  first  applied  to  the  habit  of  tiie  Scythian  warriors  in  dipping 
their  arrows  in  a  liquid  poison  which  infected  the  animal  which 
they  entered. 

That  an  alcoholic  liquor  is  intoxicating  is  not  open  to  doubt, 
because  it  poisons,  yet  there  are  many  other  liquids  which  though 
they  are  non-alcoholic  are  very  intoxicating.  We  may  enumerate 
Theobroma  cacao,  or  chocolate,  which  though  a  delightful  bever- 
age is  intoxicating,  in  that  it  is  an  aphrodisiac  and  was  used 
for  this  purpose  long  before  the  white  man  discovered  its  proper- 
ties. Then  we  have  teas  made  of  the  Ilex  vomitoria,  or  yaupon, 
or  yapon^  a  berry  very  common  to  the  United  States,  with  which 
the  Indians  from  South  America  to  the  Carolinas  made  their 
famous  "black  drink,"  and  is  so  used  today.  Then  there  is  the 
Datura  stramonium,  or  common  Jimson  weed,  from  which 
the  Indians  made  a  decoction  that  was  highly  intoxicating,  and 
which  intoxicated  the  British  soldiers  sent  to  quell  Bacon's  Rebel- 
lion (1675),  and  it  is  non-alcoholic,  but  exceedingly  dangerous, 
inducing  acute  mania  or  insanity. 

In  the  above  enumeration  I  have  confined  my  remarks  to 
beverages,  as  the  XVIII  Amendment  forbids  only  the  manu- 
facture and  sale  of  "liquids"  which  I  presume  means  beverages. 
Yet  for  all  of  this  the  danger  is  not  confined  ^o  "liquids"  or 
"beverages,"  for  there  is  the  Erythroxylon  coca,  from  which  is 
extracted  the  deadly  cocaine,  which  the  Indians  used  as  we  do 
tobacco  or  snuff  for  its  intoxicating  properties.  Now  a  man 
may  carry  enough  coca  in  his  pockets  to  excite  many  men  to 
homicidal  mania;  or  a  man  may  go  into  a  drug  store  and  carry 
out  under  his  arm  enough  glycerine  (a  harmless  and  beneficial 
drug)    which  he  can  within  a  short  time  convert  into  nitro- 
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glycerine  and  have  enough  to  destroy  hundreds  of  lives  and 
millions  of  property;  or  a  traveling  man  can  carry  enough 
cotton  wool  in  his  suit  case,  which  he  can  with  a  little  patience 
and  a  knowledge  of  chemistry  change  into  enough  gun-cotton 
to  destroy  the  Capitol  at  Washington — and  the  watch  dogs  of 
the  law  slumber  peacefully. 

Let,  however,  a  man  come  out  of  a  drug-store  with  a  package 
of  hops,  and  immediately  the  bull  dogs  of  the  Anti-saloon  League 
oligarchy  begin  to  growl  and  snap  and  foam  at  the  mouth. 
Macaulay  tells  us  that  the  Puritans  objected  to  bear-baiting  not 
because  it  gave  pain  to  the  bear  but  because  it  gave  pleasure 
to  the  spectators. 

Coca,  glycerine,  and  cotton  may  be  used  for  incest,  murder, 
incendiarism,  and  the  promotion  of  anarchy,  therefore  their 
use  or  abuse  calls  for  no  special  wonder — ^but  hops!  they  can 
be  used  and  are  used  for  home  brew  and  exciting  hilarity  and 
good  fellowship,  and  their  sale  must  not  be  tolerated. 

When  I  was  a  young  man  studying  law,  I  learned  my  juris- 
prudence irom  James  Kent  and  Joseph  Story,  and  I  was  so 
intoxicated  with  their  teachings  that  I  became  obsessed  with  the 
idea  that  the  legislature  could  no  more  make  that  a  fact  which 
was  not  a  fact  than  it  could  make  an  atom  of  oxygen  or  carbon, 
but  as  I  grew  older  I  learned  more  even  if  I  did  not  become 
wiser. 

Now  the  Courts  have  shown  us  that  the  Legislatures  and 
Congress  can  under  the  police  power  make  that  a  fact  which 
is  not  fact,  would  it  not  be  well  for  legislatures  under  the  police 
power  to  make  those  things  liquids  which  are  not  liquids,  and 
those  things  beverages  which  are  not  beverages,  and  so  put  a 
check  upon  the  manufacture  of  1  per  cent  or  100  per  cent 
poisons?    And  if  not  why  notf 

Chas.  E.  Ghidssy. 

Pascagoula,  Miss. 
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Increasing  the  Membership  of  Congress. 

HowEVEB  favorably  it  may  be  regarded  by  politicians, 
it  is  not  likely  that  the  proposition  recently  made 
to  increase  the  number  of  representatives  in  Congress  will 
meet  with  popular  acclaim.  The  average  maii  is  beginning 
to  believe  that  many  of  the  ills  of  the  body  politic  are 
due  to  the  fact  that  Congress  is  now  much  too  large. 
Every  man  with  any  experience  in  civic  work  knows  that 
the  larger  the  committee  or  mass  meeting  the  more  difficult 
it  is  to  get  effective  and  intelligent  action.  Either  time  is 
wasted  in  rambling  talk  or  else  a  few  men  with  a  con- 
sidered program  run  the  entire  meeting.  This  is  true  to 
a  marked  extreme  in  legislative  halls.  The  committee 
system  is  designed  to  remedy  this,  but  while  it  gives  some 
measure  of  relief  if  brings  its  own  train  of  ills,  putting  the 
legislative  power  largely  in  the  hands  of  the  men  who 
control  the  principal  committees.  As  a  matter  of  fact, 
whatever  of  efficiency  our  l^slative  system  possesses  is 
due  to  the  fact  that  the  real  power  is  in  the  hands  of  a 
comparatively  few  men,  the  leaders  of  the  majority  party. 
Increase  the  nominal  membership  as  you  please  and  this 
fact  will  remain.  The  vice  of  it  is  that  it  is  power  without 
responsibility;  power  built  up  through  an  extra-constitu- 
tional system.  If  it  is  true  that  the  most  efficient  legisla- 
tion can  be  had  through  a  small  assembly,  by  all  means 
let  the  power  be  conferred  directly,  and  with  concomitant 
responsibility. 

Need  for  Legislative  Reform. 

SOME  substantial  change  in  our  legislative  system  seems 
inevitable  in  the  near  future.  Two  tendencies  have 
recently  developed  whose  combined  action  will  surely 
produce  increasing  dissatisfaction.  One  is  the  great  in- 
crease in  the  legislative  power.    The  extraordinary  growth 


of  the  police  power  doctrine  is  the  outstanding  feature  of 
the  decisions  of  the  last  decade.     Concurrently  with  this 
has  come  development  of  intensive  and  scientific  lobbying 
by  compact  and  zealous  minorities,  a  form  of  influence 
which  legislatures 'both  state  and  national  have  shown 
themselves  unable  to  resist.     With  the  relaxation  of  the 
constitutional  limits  once  enforced  by  the  courts  the  day 
of  a  despotic  rule  by  minorities  in  the  United  States  is 
not  far  off.     Of  course  if  the  majority  was  at  all  times 
awake  to  its  own  interests  the  situation  would  soon  correct 
itself.     The  history  of  the  American  people  shows  how- 
ever a  tendency  to  submit  over  long  to  an  abuse  and  then 
correct  it  with  undue  violence.    The  line  which  that  pop- 
ular correction  will  take  is  comparatively  easy  to  predict. 
It  is  inconceivable  that  new  constitutional  limitations  on 
the  legislative  power  will  be  enacted.    There  is  too  much 
popular  dissatisfaction  with  the  judicial  nullification  of 
statutes  to  permit  of  that  course.    It  is  not  practicable  to 
check  by  law  the  lobbying  which  is  rapidly  making  a  farce 
of  representative  government.     It  is  not  like  the  cruder 
methods  of  an  earlier  day,  amenable  to  a  penal  statute. 
There  remains  but  one  convenient  solution, — ^the  referen- 
dum.    The  trend  of  modern  thought  is  in  that  direction, 
and  the  conditions  which  are  giving  it  added  force  have 
been  adverted  to.     It  is  very  doubtful  indeed  whether  it 
will  work  well  on  a  nation-wide  scale,  or  even  in  one  of 
the  more  populous  states.     No  thoughtful  man  can  con- 
template its  advent  with  unmixed  enthusiasm.     Modern 
corporate  management,  which  is  probably  the  highest  de- 
velopment thus  far  made  of  efficiency,  is  tending  steadily 
in  the  opposite  direction,  toward  centralizing  authority, 
toward   small   bodies   of   representatives    and   executives 
given  extensive  powers  and  held  responsible  for  results 
only.     But  that  system  works  well  only  because  the  re- 
sponsibility to  which  business  representatives  are  held  is 
real  and  not  nominal.    Men  exercise  a  care  and  vigilance 
with  respect  to  their  money  which  they  cannot  be  induced 
to  use  in  the  protection  of  their  civic  rights.    That  attitude 
on  the  part  of  those  represented  is  the  sine  qua  non  of  good 
representative  government,  and  unless  it  can  be  obtained 
we  might  as  well  reconcile  ourselves  to  the  fact  that  a 
resort  .to  the  clumsier  and  doubtful  expedient  of  a  pure 
democracy  is  inevitable. 

The  Secondary  Boycott 

HE  Supreme  Court  of  the  United  States  has  recently 
rendered  a  decision  of  great  importance,  holding  the 
secondary  boycott  to  be  an  illegal  conspiracy  in  restraint  of 
trade.  The  decision  points  out  a  distinction  which  is 
absolutely  sound,  and  has  been  long  ignored.  The  right 
of  employees  to  combine  for  the  purpose  of  collective  bar- 
gaining with  their  employer,  to  leave  his  employment  in 
concert  if  a  satisfactory  agreement  cannot  be  obtained,  to 
refuse  to  purchase  his  goods  and  to  request  their  friends 
to  do  likewise,  is  hard  to  deny  on  grounds  satisfactory  to 
the  reason.  The  employees  have  a  direct  interest  in  the 
terms  of  employment  which  they  seek  to  procure,  and  so 
long  as  they  avoid  violence  and  intimidation  the.  situation 
does  not  differ  in  principle  from  business  methods  whose 
legality  has  never  been  doubted.  But  such  a  combination 
to  do  acts  injurious  to  a  lawful  business  can  be  justified 
only  by  a  direct  lawful  personal  interest  to  be  served.  And 
when  the  purpose  of  a  concerted  action  by  employees  is 
to  force  their  employer  to  cease  patronizing  some  third 
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person  because  the  latter  has  a  dispute  with  his  own  em- 
ployees, that  direct  interest  is  absent.  Indirect  interests 
are  of  course  present — the  general  improvement  of  labor 
conditions,  the  making  of  allies  for  future  conflicts,  and 
others  which  might  be  mentioned.  But  the  doctrine  of 
indirect  interest  once  admitted  is  quite  without  limit.  It 
has  no  logical  stopping  place  short  of  the  avowed  class 
war  of  the  syndicalist.  The  "solidarity  of  labor"  renders 
necessary  the  solidarity  of  capital,  and  industrial  war 
with  its  infinite  waste  of  resource  is  inevitable.  The  solu- 
tion of  the  labor  problem  is  in  the  last  analysis  human  and 
not  legislative  Like  all  questions  of  contract,  it  is  a 
matter  of  mutual  confidence  and  fair  dealing  between  men. 
But  this  is  quite  impossible  when  men  strike  for  a  griev- 
ance beyond  the  power  of  their  employer  to  rectify ;  shut 
down  a  business  which  has  granted  every  just  demand  be- 
cause someone  else  refuses  to  make  a  like  conqession.  If 
the  secondary  boycott  can  be  eliminated  from  the  indus- 
trial situation  it  is  not  too  much  to  hope  that  a  long  step 
has  been  taken  toward  an  era  in  which  the  two  necessary 
factors  in  production  will  work  in  better  co-ordination. 
Industrial  courts  and  the  like  may  or  may  not  work.  At 
their  best  they  are  a  poor  substitute  for  mutual  confidence 
and  fairness  between  the  parties  to  a  contract. 

The  Clayton  Act. 

IT  was  generally  believed,  prior  to  the  decision  referred 
to  in  the  preceding  paragraph,  that  section  20  of  the 
Clayton  Act  (  6  Fed.  Stat.  Ann.  2d  ed.  141)  prevented 
injunctive  relief  against  the  secondary  boycott.  That  act 
prohibited  the  issuance  of  an  injunction  against  picketing, 
boycotting  or  the  like,  in  aid  of  "a  dispute  concerning 
terms  or  conditions  of  employment."  In  a  recent  case 
{Vonnegut  Mach.  Co.  v.  Toledo  Mach.  Co.,  263  Fed.  192) 
it  was  said  with  respect  to  the  phrase  "terms  and  condi- 
tions of  employment":  "It  is  possible,  of  course,  to  con- 
ceive of  things  which  have  a  collateral  tendency  to  affect 
those  considerations  to  which  the  employee  is  entitled. 
He  may  have  a  collateral  interest  in  the  success  of  a  labor 
dispute  with  another  employer,  so  that  he  nurses  an  im- 
pulse to  help  through  a  sympathetic  strike  against  liis  own 
employer,  with  whose  conditions  of  employment  he  is  en- 
tirely satisfied.  But  to  enter  the  field  of  collateral  possi- 
bilities is  to  explore  a  territory  without  boundaries,  where 
lurk  immeasurable  and  unbearable  restraints  upon  indus- 
trial freedom.  A  certain  line  must  be  drawn  somewhere. 
It  surely  is  at  the  place  where  a  man  whose  asset  is  his 
daily  toil  has  guaranteed  to  him  sufficient  recompense  and 
proper  environment.  Therefore  no  conceits  or  whims,  or 
mere  prejudices,  of  the  employee,  may  be  by  him  elevated 
to  the  dignity  of  terms  and  conditions  of  employment,  to 
be  protected  in  any  degree  by  the  statute  in  question,  and 
thereby  to  become  the  basis  for  a  demand  under  it  of  a 
discriminatory  nature.  The  employee  may  refuse  to  work 
— ^that  is,  he  may  strike — for  any  reason,  however  frivo- 
lous; but  if  he  strikes  for  a  whim,  the  controversy  so 
brought  about  does  not  gain  that  status  which  would  bring 
into  operation  the  act  in  question."  Judging  from  the 
press  reports,  the  decision  of  the  Supreme  Court  proceeded 
on  similar  lines.  While  these  decisions  do  not  undo  all 
the  inequality  produced  by  the  Clayton  Act,  they  do  re- 
move what  has  been  r^arded  as  one  of  its  most  objection- 
able features. 


Immtgration.^ 

THE  problems  of  reconstruction  and  Americanization 
with  which  the  United  States  is  now  confronted  are 
admittedly  grave,  and  he  is  a  rash  man  who  proposes  with 
any  great  degree  of  confidence  a  single  solution.  On  one 
thing,  however,  all  men  should,  it  would  seem,  agree — 
that  until  the  problem  is  solved  we  should  cease  to  com- 
plicate it.  In  the  present  situation  of  Europe  any  immi- 
gration must  of  necessity  contain  a  large  element  of  un- 
desirables. The  predatory  will  certainly  turn  their  eyes 
toward  the  one  country  whose  wealth  has  been  augmented 
by  the  World  War.  The  Bolshevist  cannot  but  be  attracted 
by  the  assurances  which  are  being  sent  from  our  shores 
that  the  time  is  almost  ripe  for  the  social  revolution  which 
will  throw  the  richest  land  in  the  world  open  to  pillage. 
There  is  little  use  in  talking  about  an  immigration  law 
which  will  shut  out  the  undesirables  and  them  only.  The 
exclusions  embodied  in  the  law  under  which  most  of  the 
foreign  born  trouble  makers  now  in  our  land  came  in  leave 
little  to  be  desired — on  paper.  The  provision  against  the 
admission  of  persons  afflicted  with  physical  disease  is  the 
only  one  which  is  capable  of  enforcement.  Criminals  carry 
no  outward  and  visible  sign  of  their  infamy — ^Lombroso 
to  the  contrary  notwithstanding.  Bolshevists  and  anar- 
chists are  not  above  dissembling  their  views  if  an  advan- 
tage is  to  he  gained  thereby.  Advance  information  which 
will  lead  to  the  detection  of  latent  reasons  for  exclusion 
cannot  be  obtained  in  any  considerable  number  of  cases, 
particularly  since  there  is  reason  to  believe  that  the  au- 
thorities abroad  are  not  always  averse  to  the  emigration 
of  local  criminals.  Educational  tests  are  ineffective,  for 
the  most  dangerous  of  the  immigrants  whose  advent  we 
may  presently  fear  are  men'  of  some  education.  There 
would  seem  to  be  no  feasible  course  other  than  an  outright 
prohibition  of  immigration,  without  exception  or  proviso, 
for  a  term  of  at  least  five  years.  Some  hardships  may 
result,  some  desirable  citizens  may  be  excluded,  but  this 
cannot  be  avoided.  We  have  gone  on  carelessly  for  years 
with  the  doors  practically  wide  open.  It  is  necessary  now 
to  close  them  at  least  until  we  can  take  stock  of  the  human 
elements  with  which  we  now  have  to  deal  and  formulate 
some  plan  for  coping  with  the  perils  which  we  have  already 
imported. 

Validity  of  Sunday  Laws. 

N  these  days  of  "blue  law"  agitation  it  is  not  untimely 
to  propound  the  question  whether  all  laws  prohibiting 
Sunday  amusements  are  not  invalid.  Under  the  decisions 
of  a  past  generation  which  exploited  the  now  discredited 
aphorism  that  Christianity  is  a  part  of  the  common  law 
and  found  in  the  divine  command  to  keep  holy  the  seventh 
day  a  mandate  on  legislatures  to  compel  the  observance 
of  the  first,  the  query  would  not  be  permissible.  But  the 
more  recent  decisions  have  abandoned  those  untenable 
positions  and  put  the  matter  squarely  on  secular  grounds. 
"Eminent  jurists  and  courts,  with  practical  unanimity, 
agree  that  Sunday  laws  can  only  be  upheld  as  a  civil 
regulation  of  a  sanitary  nature."  Carr  v.  State,  175  Ind. 
241,  93  N.  E.  1071.  On  that  basis,  a  requirement  of 
cessation  from  labor  for  one  day  in  seven  may  well  be 
justified  as  a  measure  designed  to  promote  the  public 
health.  But  it  is  nothing  of  this  kind  which  the  typical 
advocate  of  Sunday  laws  demands.    What  he  is  trying  to 
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get  is  a  law  which  will  prevent  men  from  doing  the  things 
which  any  physician  would  tell  him  are  most  designed  to  i 
pro:aote  health.  Any  physician  would  say  promptly  that 
if  a  man  is  confined  to  indoor  employment  for  six  days 
nothing  is  better  for  his  health  than  to  spend  the  seventh 
in  iishing,  gunning,  sailing,  or  athletic  games,  or,  if  his 
tastes  be  less  strenuous,  in  witnessing  some  pleasing  play 
or  motion  picture.  Just  exactly  these  things  are  advocated 
dai'y  by  the  medical  advisers  of  men  and  women  broken 
down  by  overwork.  Yet  it  is  these  very  things  which 
it  is  asserted  that  the  l^islature  has  pOwer  to  prohibit  in 
ord.T  to  protect  the  public  health  and  welfare.  And  it  is 
not  as  if  there  was  another  aspect  to  be  considered.  Sun- 
day sports  properly  carried  on  affect  the  participants  and 
no  one  else.  Professional  athletics  of  course  do  require 
labor,  but  the  contention  that  the  health  of  "Babe".  Ruth 
will  suffer  if  he  is  permitted  to  make  home  nins  seven 
days  per  week  is  hardly  worthy  of  consideration.  The 
fact  seems  to  be  that  the  courts  have  entirely  changed  their 
position  as  to  the  reasons  for  upholding  Sunday  laws,  and 
have  not  yet  come  to  inquire  fairly  whether,  tradition 
aside,  those  reasons  do  not  invalidate  much  of  the  legis- 
lati(m  enacted  under  the  sanction  of  judicial  reasoning 
which  has  been  discarded  as  unsound. 

Christianity  as  Part  of  the  Law. 

PEEVious  references  in  Law  Notes  to  the  lack  of  foun- 
dation for  the  saying  that  Christianity  is  part  of  the 
common  law  have  usually  evoked  some  criticism  from  per- 
sons who  read  into  the  statement  some  reflection  on  reli- 
gion. Having  occasion  to  refer  again  to  the  subject,  it  is 
as  well  to  anticipate  the  critic,  and  say  that  the  hostility 
which  lovers  of  personal  liberty  have  for  that  aphorism 
is  due  not  to  hostility  to  the  Christian  religion  but  to  the 
bad'  company  in  which  the  aphorism  itself  is  invariably 
found.  Were  it  urged  to  command  observance  of  the 
Golden  Rule,  were  it  brought  forth  to  make  the  Beatitudes 
true  on  earth  as  they  are  in  heaven,  were  it  even  carried 
to  the  fantastic  length  of  an  assertion  that  the  sinner 
against  society  should  be  forgiven  unto  seventy  times  seven, 
and  the  thief  of  the  cloak  should  be  given  the  coat  also, 
it  would  be  possible  to  yield  respect  if  not  concurrence. 
But  the  aphorism  never  appears  in  the  law  books  in  an 
effort  to  establish  love,  mercy,  or  any  other  precept  of  the 
Divine  Teacher.  It  is  invoked  always  in  aid  of  the  effort 
of  a  bigot  to  make  others  conform  their  outward  observ- 
ances to  his  beliefs.  ^Yll^n^ever  it  appears  in  court  it  car- 
ries in  its  hand  not  "peace  on  earth,  good  will  to  'men," 
but  some  narrow  sectarian  tenet.  It  is  for  this  reason 
that  it  is  better  for  both  law  and  religion  that  it  should 
be  recognized  that  the  saying  in  question  is,  in  the  words 
of  Lord  Sumner,  nothing  but  "rhetoric." 
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Forces  that  Aid  Crime. 

N  the  Journal  of  the  American  Bar  Association  for 
December,  1920,  Mr.  M'aclay  Hoyne  sums  up  under 
the  above  title  the  result  of  his  eight  years  of  experience 
as  State's  Attorney  of  Cook  County,  Illinois.  The  ability 
and  experience  of  the  writer  entitle  his  views  to  serious 
consideration.  It  is  to  be  questioned  however  whether 
Mr.  Hoyne  is  not  affected  by  the  partisan  viewpoint,  com- 
mon to  prosecutors,  which  regards  every  defense  as  an 
attempt  of  a  guilty  man  to  evade  justice.     For  example, 


he  says:  "Attorneys  for  the  defense  should  not  be  per- 
mitted, unrebuked  and  without  subsequently  being  held 
to  account,  to  present  the  so-called  'third  degree'  defense, 
when  based  upon  palpable  perjury,  merely  because  their 
clients  are  wholly  without  any  honest  defense.  .  .  .  Dur- 
ing my  eight  years  in  office,  in  every  case  these  charges 
were  brought  by  criminals  or  men  indicted  for  crime,  and 
usually  by  habitual  criminals.  When  such  false  charges 
are  fathered  by  newspapers  or  respectable  attorneys  or  citi- 
zens the  tendency  must  be  to  break  down  law  enforcement 
and  bring  the  law  into  disrepute.  I  have  yet  to  hear  of 
a  reputable  citizen  who  has  complained  that  he  has  been 
beaten,  abused  or  subjected  to  the  third  degree  in  my  offce 
by  my  assistants  or  employees,  or  the  police  assigned  to 
my  office."  Whatever  may  have  been  the  conduct  of  Mr. 
Hoyne's  officers  the  "third  degree"  is  practiced,  and  its 
practice  justified,  by  police  officers  generally.  See  "Crime, 
Criminals,  etc."  (Train),  p. -21  et  seq. ;  Wigmore,  "Prin- 
ciples of  Judicial  Proof,"  p.  550  et  seq.  That  no  "repu- 
table citizen"  has  complained  of  such  treatment  is  neither 
surprising  nor  convincing.  It  is  not  citizens  who  have 
friends  and  influence  on  whom  these  illegal  practices  are 
visited.  But  whatever  may  be  a  man's  character  or  past 
record,  he  has,  when  accused  of  crime,  constitutional  rights 
which  must  be  respected,  and  it  is  no  answer  to  his  com- 
plaint of  their  violation  to  call  him  a  criminal,  nor  is  a 
denial  by  the  accused  officers  always  sufficient  to  brand  the 
complaint  as  "palpable perjury."  Again  Mr,  Hoyne  says: 
"The  Parole  Law  has  been  viciously  administered.  It  is 
unnecessary  with  the  Probation  Law  in  existence,  and  with 
humane  Criminal  Court  Judges  and  a  humane  State's 
Attorney  who  will  show  mercy  to  the  first  offender.  I  still 
believe  it  should  be  repealed."  Nothing  is  said  however 
as  to  just  how  the  invariable  humanity  of  judges  and  prose- 
cutors may  be  guaranteed,  and  it  would  not  be  difficult 
to  collate  instances  where  it  has  been  absent.  Yet  again, 
he  says :  "The  State's  Attorney  should  have  the  active  sup- 
port and  co-operation  of  the  police  department.  Police 
officers  who  change  or  falter  in  their  testimony  or  dis- 
play sympathy  with  the  defense  in  criminal  cases  should 
be  summarily  discharged."  Every  person  who  has  any 
familiarity  with  criminal  courts  fcaows  that  the  uniform 
attitude  of  the  police  is  that  every  person  arrested,  par- 
ticularly if  he  has  a  criminal  record,  is  guilty.  In  more 
than  a  few  instances  this  leads  to  downright  perjury  by 
police  officers  in  a  conscientious  effort  to  prevenl  the  escape 
of  the  miscreant.  To  get  from  an  officer  facts  known  to 
him  favorable  to  the  accused  is  well  nigh  impossible.  It 
seems  strange  that  it  should  be  thought  necessary  to  inten- 
sify further  this  feeling.  Other  suggestions  are  made 
which  will  be  discussed  in  a  later  issue,  but  each  seems 
to  require  a  liberal  discount  for  partisanship  before  it  is 
accepted. 

Conviction  of  tlie  Innocent. 

IN  the  statement  referred  to  in  the  preceding  paragraph 
Mr.  Hoyne  says:  "Our  present  laws  are  so  framed 
that  not  only  is  there  no  chance  of  an  innocent  man  being 
found  guilty,  but  there  is  an  even  chance  that  the  guilty 
man  may  escape."  The  second  clause  seems  to  be  an 
exaggeration,  but,  passing  that,  the  first  statement  is  cer- 
tainly inaccurate.  Taking  a  few  prominent  instances  in  re- 
cent years,  Stielow  of  New  York  was  convicted  of  murder, 
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sentenced  to  death,  and  saved  only  by  the  devoted  w^r k  of 
a  volunteer  investigator  who  discovered  the  real  crimi- 
nal and  obtained  his  confession.  Wilson  of  Alabama  was 
convicted  of  wife  murder  and  had  served  several  years  of 
a  life  sentence  when  the  missing  wife,  who  had  deserted 
her  family,  turned  up.  And  aside  from  the  cases  where 
innocence  was  actually  proven,  any  reader  of  the  reports 
finds  cases  without  number  of  convictions  on  evidence 
scarcely  sufficient  to  raise  a  suspicion.  True  these  are 
reversed,  but  there  are  others  of  the  same  kind  where  the 
money  to  take  an  appeal  was  wanting.  The  fact  is  that 
a  man  who  is  accused  unjustly  of  crime  has  nothing  like 
an  even  chance,  unless  he  is  the  possessor  of  wealth  and 
position.  The  resources  of  the  prosecuting  attorney's  office 
far  surpass  any  means  of  investigation  available  to  the 
average  defendant,  so  that  the  case  for  the  prosecution 
is  the  better  prepared.  The  defendant  starts  with  a  very 
real  handicap  in  the  very  fact  of  indictment.  His  state- 
ments are  discounted  by  his  interest.  The  prosecuting 
attorney  comes  before  the  jury  as  a  public  officer  charged 
with  enforcing  the  law,  and  this  gives  to  his  utterances  a 
weight  which  some  have  been  known  to  abuse.  Moreover, 
it  is  an  unfortunate  but  no  less  common  trait  of  the  human 
mind  to  believe  evil  of  others.  A  statement  that  a  stranger 
is  of  bad  character  finds  ready  credence.  In  our  social 
relations  we  are  prone  to  condemn  on  suspicion  and  sur- 
mise, and  to  convert  rumors  into  positive  statements.  This 
trait  is  inevitably  carried  into  the  jury  box,  and  no  num- 
ber of  instructions  about  "reasonable  doubt"  will  eradicate 
it.  It  is  common  knowledge  that  the  indignation  aroused 
by  a  crime  of  peculiar  atrocity  leads  to  the  disposition  to 
convict  any  one  at  whom  a  few  suspicious  circumstances 
point.  The  prevalence  of  an  epidemic  of  crime  makes  the 
average  juror  prompt  to  ^condemn  any  poorly  dressed  and 
unprepossessing  man  against  whom  a  policeman  may 
testify.  The  idea  that  under  our  system  there  is  no  danger 
of  the  conviction  of  an  innocent  man  is  a  most  dangerous 
one,  tending  to  a  relaxation  of  the  saf^uards  around  any 
man  against  whom  the  almost  irresistible  forces  of  the  state 
are  directed. 

The  Influence  of  the  Profession. 

MB.  Geoege  B.  Rose,  in  a  thoughtful  address  de- 
livered before  the  Tennessee  Bar  Association,  pro- 
pounds the  proposition  that  many  of  the  ills  of  the  present 
day  may  be  attributed  to  the  waning  of  the  influence  of 
the  l^al  profession.  He  quotes  the  words  of  De  Tocque- 
ville,  "I  cannot  believe  that  a  republic  could  subsist  at  the 
present  time  if  the  influence  of  lawyers  in  the  public  busi- 
ness did  not  increase  in  proportion  to  the  power  of  the 
people,"  and  points  out  that  the  Constitution,  despised  by 
the  predatory  rich  and  the  dissatisfied  poor,  must  look  pri- 
marily to  the  legal  profession  for  its  maintenance.  The 
diminution  in  the  influence  of  the  lawyer  Mr.  Rose  attrib- 
utes chiefly  to  three  causes  the  great  increase  in  the  mem- 
bership of  the  profession,  the  fact  that  its  practice  does 
not  bring  wealth  comparable  to  that  of  the  successful  busi- 
ness man,  and  the  extent  to  which  the  personality  of  many 
leading  lawyers  is  absorbed  in  the  great  corporations  which 
they  represent.  He  says  on  the  latter  subject:  "And,  in 
truth,  the  attitude  of  the  lawyers  in  the  service  of  these 
great  corporations  is  a  dependent  one.  The  position  of  the 
general  practitioner  is  very  independent.     He  has  many 


clients,  and  no  one  can  injure  him  greatly  by  the  with- 
drawal of  his  favor.  So  long  as  he  discharges  his  duty 
with  fidelity  and  capacity,  he  can  count  upon  a  substantial 
income.  But  the  attorney  employed  by  one  of  these  great 
corporations  has  only  one  retainer.  The  foot  of  no  other 
client  ever  crosses  his  threshold.  If  he  resigns  his  place 
or  is  discharged,  he  stands  absolutely  without  employment 
— an  attitude  appalling  to  any  man,  especially  if  he  has  a 
family  to  support.  He  must  then  go  forth  into  the  world, 
and  starting  at  the  bottom,  must  slowly  build  up  a  practice. 
It  is  extremely  difficult  for  the  man  so  circumstanced  to 
preserve  the  independence  of  his  opinions  in  public  affairs. 
The  mere  habit  of  the  lawyer  of  looking  at  things  from 
the  standpoint  of  his  client  will  warp  his  judgment,  and 
unconsciously  he  will  speak  as  the  mouthpiece  of  the  cor- 
poration. That  so  many  lawyers  occupying  such  positions 
retain  their  freedom  of  opinion  in  all  that  concerns  the 
welfare  of  our  country  is  one  of  the  prides  of  our  profes- 
sion, but  it  is  difficult  to  get  the  people  at  large  to  believe 
in  their  independence"  The  increase  in  the  power  of 
journalism  and  the  extent  to  which  it  gives  to  laymen  a 
general  understanding  of  public  affairs  is  also  referred  to 
as  a  cause  of  the  loss  by  the  lawyer  of  his  ancient  standing 
in  the  conununity.  Granting  the  force  of  the  conditions 
referred  to,  it  is  believed  that  there  is  another  of  even  more 
importance.  It  is  hardly  to  be  denied  that  however  ex- 
cellent may  be  the  substantive  law  of  the  present  time  its 
administration  leaves  much  to  be  desired.  Intricate  and 
arbitrary  rules  of  procedure  make  justice  slow  and  ex- 
pensive; at  times  it  would  seem  to  an  observer  that  courts 
exist  for  the  maintenance  of  the  rules  of  procedure  rather 
than  for  the  doing  of  justice.  The  people  are  better  edu- 
cated than  they  were  a  generation  ago,  and  are  far  less 
amenable  to  mere  traditions.  Seeing  these  manifest  de- 
ficiencies of  the  system;  observing  the  occasional  miscar- 
riages and  being  unable  to  see  their  cause,  the  layman  is  apt 
to  conclude  that  lawyers  as  a  class  are  either  incompetent 
or  dishonest.  The  steady  growth  of  this  opinion  is  per- 
haps the  most  potent  cause  of  the  fact  that  while  the 
ability  and  integrity  of  the  profession  have  not  deterio- 
rated its  influence  has  notably  waned. 

Relief  for  the  Federal  Courts. 

IT  is  to  be  hoped  that  some  action  will  be  taken  in  the 
near  future  to  relieve  the  pressure  of  work  on  the 
federal  district  judges.  In  addition  to  the  normal  increase 
of  federal  business  arising  under  the  Espionage  Act  as  a 
result  of  the  war,  and  under  the  immigration  laws  as  a 
result  of  alien  disloyalty,  recent  l^slation  has  given  to 
those  courts  jurisdiction  of  a  number  of  newly  created 
crimes,  such  as  offenses  under'  the  Volstead  act.  The 
result  is  that  a  considerable  part  of  the  time  of  the  federal 
judges  must  be  spent  in  trying  cases  of  the  police  court 
order,  and  the  important  and  complex  civil  business  of 
their  courts  must  of  necessity  suffer.  It  is  no  reflection 
on  the  judges  to  say  that  many  of  the  federal  decisions  of 
the  past  year  show  unmistakable  indications  of  haste.  The 
business  which  naturally  pertains  to  the  federal  courts  is 
too  important  to  permit  this  condition  to  continue.  The 
natural  remedy  would  seem  to  be  to  give  court  commis- 
sioners jurisdiction  to  try,  before  a  jury,  all  criminal  cases 
other  than  the  more  serious  felonies.  Commissioners  thus 
empowered  would  of  course  be  to  all  intents  and  purposes 
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federal  judges,  and  tlie  salary  and  mode  of  selection 
should  be  such  as  to  secure  ability  equal  to  that  now  rep- 
resented on  the  bench.  Separate  criminal  courts  have 
been  found  to  be  advantageous  wherever  the  amount  of 
business  warranted  their  creation,  and  therefore  this  solu- 
tion is  to  be  preferred  to  a  multiplication  of  district 
judges.  Whether  the  tendency  is  a  good  one  or  not,  the 
future  will  see  a  steady  growth  in  the  scope  of  federal  law 
and  federal  jurisdiction,  and  the  judicial  system  must  be 
reorganized  in  such  a  way  as  to  meet  the  requirements 
of  that  growth.  One  may  of  course  dream  of  a  reorganiza- 
tion along  lines  which  would#make  a  system  of  co-ordinated 
courts  with  a  centralized  administration — a  real  model 
court.  But  federal  procedure  always  lags  in  the  rear,  and 
there  is  no  use  expecting  for  the  present  anything  more 
than  a  few  patches  on  the  more  obvious  defects  of  the  pres- 
ent system. 

The  Unjust  Lawsuit. 

T  is  a  question  admitting  of  considerable  discussion 
whether  a  lawyer  can  justify  himself  on  high  ethical 
grounds  in  accepting  the  conduct  of  a  case  wherein  he 
believes  that  his  client's  position  is  legally  sound  but 
morally  unjust.  Leaving  out  of  consideration  cases  which 
come  close  to  the  verge  of  fraud,  suppose  that  the  "meanest 
man  in  town"  from  motives  of  pure  malice  seeks  to  assert 
a  technical  and  profitless  right  to  the  detriment  of  a 
neighbor,  as  by  erecting  a  "spite  fence."  Is  it  consistent 
with  the  highest  standards  of  professional  conduct  for  a 
lawyer  to  accept  employment  to  maintain  the  right  so  to 
do  ?  There  is  of  course  room  for  argument  that  the  duty 
of  a  lawyer  is  to  secure  for  his  client  every  Jegal  right, 
and  that  whether  the  law  is  wise  or  unwise  is  not  for 
him  to  judge  but  pertains  to  the  legislative  department. 
There  is  the  extreme  view,  so  forcibly  maintained  by  Von 
Ihring,  that  the  rigid  enforcement  of  every  legal  right  is 
a  high  social  virtue.  On  the  other  hand  it  is  known  to 
every  member  of  the  profession  that  however  just  and 
necessary  a  law  may  be  it  will  sometimes  work  injuriously 
in  practice.  This  is  a  vice  which  inheres  in  every  system 
of  general  rules.  Is  it  not  the  duty  of  the  profession  to 
see  to  it  that  in  those  instances  the  law  is  not  enforced  ? 
The  San  Diego  Lawyers  Institute,  reviewed  in  the  last 
issue  of  Law  Notes^  pledges  its  members  "to  refuse  em- 
ployment in  cases  prosecuted  or  defended  chiefly  out  of 
spite  or  for  the  purpose  of  harassing  or  delaying  another." 
It  will  be  some  time  before  the  entire  profession  avows  that 
ideal ;  still  longer  before  all  its  members  put  it  into  practice 
without  mental  evasion.  Law  and  justice  are  not  always 
identical.  If  law  is  not  at  times  to  work  injustice,  at  some 
point  conscience  must  intervene,  and  what  point  is  more 
fitting  than  that  where  a  member  of  an  honorable  profes- 
sion is  asked  for  his  aid  to  enforce  the  law  in  an  instance 
where  he  cannot  but  see  that  injustice  will  result  ? 


STATE  REGULATION  OF  WAGES  AND  PRICES  OF 
COMMODITIES. 

Are  the  wages  for  which  we  work  or  which  we  pay, 
the  price  of  the  food  and  clothing  and  other  neciessities 
of  life  which  we  buy  and  sell,  the  terms  of  the  contracts 


which  we  make  in  our  daily  business  dealings  with  our 
fellowmen,  to  be  fixed  for  us  hereafter  by  our  allwise 
state  legislatures?  Kansas,  the  Sunflower  State,  out  of 
which  have  cojne  so  many  new  experiments  in  government, 
says  they  are.  In  fact  so  accustomed  have  her  sister  states 
become  to  the  innovations  from  Kansas,  that  they  have 
ceased  to  be  surprised  at  anything  she  may  do.  It  would 
seem  that  every  seed  of  every  flower  of  her  floral  emblem 
contains  an  embryo  pod  or  issue  awaiting  only  the  magic 
touch  of  the  legislative  gardener  to  germinate  into  a  new 
viuriety. 

We  are  all  more  or  less  familiar  with  the  growth  of  the 
methods  devised  for  the  settlement  of  disputes  between 
employer  and  employee.  The  history  of  the  relation,  the 
means  adopted  by  one  side  or  the  other,  successful  and 
otherwise,  may  be  found  in  the  printed  volumes  of  our 
law  reports  as  well  as  in  tons  of  literature  on  the  sub- 
ject written  from  every  possible  angle  and  presenting  the 
views  of  all  parties.  We  have  seen  the  lockout  on  the 
part  of  the  employer  to  force  his  employees  to  bend  to 
his  will,  the  growth  of  the  labor  union  with  its  ever  ready 
strike,  the  various  methods  of  arbitration  conducted  di-. 
rcctly  between  the  employer  and  employee  or  through  the 
additional  aid  of  third  persons  both  private  and  official. 
In  the  exercise  of  its  war  powers  Congress  has  gone  the 
limit  in  the  regulation  and  control  of  the  production, 
manufacture  and  transportation  of  the  necessities  of  life, 
liut  until  the  Kansas  act  no  state  has  attempted  in  the 
exercise  of  its  police  power  to  bring  under  its  supervision 
the  entire  industrial  life  within  its  borders,  including  the 
regulation  of  prices  of  food  and  clothing  and  the  direction 
of  the  relation  between  employer  and  employee  in  all  its 
phases.  In  this  act  we  find  the  almost  complete  discard 
of  the  constitutional  guaranty  of  life,  liberty  and  property, 
the  sanctity  of  private  contract,  which  heretofore  have  been 
more  or  less  recognized  in  all  attempts  by  the  government 
to  control  the  industrial  relations  of  its  citizens.  So  radi- 
cal are  its  terms  that  so  eminent  a  lawyer  as  Mr.  George 
W.  Wickersham  is  moved  to  say  of  it  in  a  recent  article 
in  the  American  Law  Review,  that  there  has  been  asserted 
a  principle  of  legislative  control  of  private  industry 
"which  constitutes  the  longest  step  towards  state  socialism 
ever  taken  by  an  American  commonwealth,  not  even  ex- 
cepting the  North  Dakota  state  business  enterprises." 

The  immediate  cause  of  this  attempt  at  state  regulation 
of  private  business  was  the  inconvenience  and  danger 
threatened  by  the  recent  coal  strike.  The  legislature,  how- 
ever, was  not  content  with  the  mere  regulation  of  the 
mining  business  of  the  state  but  has  attempted  to  regulate 
and,  if  judicial  history  repeats  itself,  will  succeed  in  regu- 
lating, practically  the  entire  industrial  life  of  the  state. 
The  act  known  as  the  "Industrial  Court  Law"  creates  a 
so-called  "Court  of  Industrial  Relations"  and  through  it 
seeks  to  control  the  conduct  and  operation  of  the  various 
industries  made  subject  to  its  terms.  Included  among 
these,  in  addition  to  the  public  utilities  generally  accepted 
as  proper  subjects  of  state  regulation,  are  the  business  of 
mining  substances  used  for  fuel,  and  the  manufacture, 
production  and  transportation  of  articles  of  food  and  cloth- 
ing. It  is  provided  that  these  industries  "are  determined 
and  declared  to  be  affected  with  a  public  interest  and  there- 
fore subject  to  supervision  by  the  State  ...  for  the  pur- 
pose of  preserving  the  public  peace,  protecting  the  public 
health,  preventing  industrial  strife,  disorder  and  waste, 
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and  securing  regular  and  orderly  conduct  of  the  businesses 
directly  affecting  the  living  conditions  of  the  people  of 
this  State  and  in  the  promotion  of  the  general  welfare." 
It  is  further  provided  that  it  is  quite  '^necessary  for  the 
public  peace,  health  and  general  welfare  of  the  people  of 
this  State  that  the  industries,  employments,  public  utilities 
and  common  carriers  herein  specified  shall  be  operated 
with  reasonable  continuity  and  efficiency  in  order  that  the 
people  of  this  State  may  live  in  peace  and  security,  and 
be  supplied  with  the  necessaries  of  life.  No  person,  firm, 
corporation,  or  association  of  persons  shall  in  any  manner 
or  to  any  extent,  wilfully  hinder,  delay,  limit  or  suspend 
such  continuous  and  efficient  operation  for  the  purpose  of 
evading  the  purpose  and  intent  of  the  provisions  of  this 
act ;  nor  shall  any  person,  firm,  corporation,  or  association 
of  persons  do  any  act  or  neglect  or  refuse  to  perform  any 
duty  herein  enjoined  with  the  intent  to  hinder,  delay, 
limit  or  suspend  such  continuous  and  efficient  operation 
as  aforesaid,  except  under  the  terms  and  conditions  pro- 
vided by  this  act."  Practically  every  phase  of  the  conduct 
of  these  industries  is  made  subject  to  the  provisions  of 
the  act  including  working  and  hiring  conditions,  hours 
of  labor,  rules  and  practices,  wages  and  the  right  to  strike. 
And  its  terms  apply  to  employers  and  employees  alike. 

With  respect  to  wages  and  income  it  is  declared  to  be 
necessary  "for  the  promotion  of  the  general  welfare  that 
workers  engaged  in  any  of  said  industries,  employments, 
utilities,  or  common  carriers  shall  receive  at  all  times  a 
fair  wage  and  have  healthful  and  moral  surroundings  while 
engaged  in  such  labor;  and  that  capital  invested  therein 
shall  receive  at  all  times  a  fair  rate  of  return  to  the  owners 
thereof."  And  the  Industrial  Court  is  given  power  to  fix 
both  after  due  hearing. 

With  respect  to  the  right  to  strike  the  act  specifically 
acknowledges  the  right  of  the  individual  to  quit  his  em- 
ployment at  any  time,  but  provides  that  "it  shall  be  un- 
lawful for  any  such  individual  employee  or  other  person 
to  conspire  with  other  persons  to  quit  their  employment 
for  the  purpose  of  hindering,  delaying,  interfering  with, 
or  suspending  the  operation  of  any  of  the  industries,  em- 
ployments, public  utilities,  or  common  carriers  governed 
by  the  provisions  of  this  act,  or  for  any  person  to  engage 
in  what  is  known  as  ^picketing,'  or  to  intimidate  by  threats, 
abuse,  or  in  any  other  manner  any  person  or  persons  with 
intent  to  induce  such  person  or  persons  to  quit  such  em- 
ployment, or  for  the  purpose  of  deterring  or  preventing 
any  other  person  or  persons  from  accepting  employment  or 
from  remaining  in  the  employ  of  any  of  the  industries, 
employments,  public  utilities,  or  common  carriers  governed 
by  the  provisions  of  this  act." 

State  control  and  operation  of  any  of  the  industries 
affected  by  the  act  through  the  Industrial  Court  are  pro- 
vided for  in  case  of  their  threatened  suspension  or  cessa- 
tion as  follows :  "If  it  shall  appear  to  said  court  that  such 
suspension,  limitation,  or  cessation  shall  seriously  affect 
the  public  welfare  by  endangering  the  public  peace,  or 
threatening  the  public  health,  then  said  court  is  hereby 
autliorized,  empowered  and  directed  to  take  proper  pro- 
ceedings in  any  court  of  competent  jurisdiction  of  this 
State,  to  take  over,  control,  direct  and  operate  said  in- 
dustry, employment,  public  utility  or  common  carrier,  and 
also  a  fair  wage  to  the  workers  engaged  therein,  during 
the  time  of  such  operation  under  the  provisions  of  this 
section." 


As  the  basis  of  its  right  to  invade  the  private  business 
relations  of  its  citizens  the  state  sets  up  that  oft  invoked 
elastic  power  known  as  the  jiolice  power  which  someone 
has  loosely  defined  as  "the  power  to  pass  unconstitutional 
laws."  Chief  Justice  Browne  of  the  Florida  Supreme 
Court  expresses  the  same  idea  when  in  speaking  of  it 
in  a  recent  address  before  the  law  class  of  the  University 
of  Florida,  he  said:  "A  legal  doctrine  has  taken  root  in 
our  government — sanctioned,  approved  and  strengthened 
by  judicial  decisions,  that  threatens,  and  if  it  has  not 
already  destroyed,  has  seriously  impaired  constitutional 
guaranties  for  the  protection  of  life,  liberty  and  property, 
and  prepared  the  way  for  their  future  destruction.  I 
refer  to  what  is  known  in  the  vocabulary  of  American  con- 
stitutional law  as  The  Police  Power,  but  which  as  extended 
and  approved  by  recent  decisions  is  a  Super-constitution." 
The  courts  define  it  generally  as  the  power  inherent  in 
sovereign  states  to  enact  laws  necessary  for  the  preserva- 
tion of  the  public  health,  morals,  safety  and  welfare. 
Volumes  could  be  written  of  the  history  and  growth  of  this 
power.  The  purpose  of  this  article,  however,  is  limited 
to  setting  out  the  leading  cases  dealing  with  its  extension 
to  conditions  similar  to  those  embodied  in  the  Kansas  act. 
With  these  as  precedents  the  power  might  be  said  in  the 
last  analysis  to  be  wholly  a  discretionary  one  lodged  in 
the  governing  body,  whose  decision  as  to  what  is  best  for 
the  general  welfare  of  the  public  is  final.  As  was  said  in 
Lawton  v.  Steele,  152  IT.  S.  133,  14  S.  Ct.  499,  38  U.  S. 
(L.  ed.)  385:  "The  State  may  interfere  wherever  the 
public  interest  demands  it,  and  in  this  particular  a  large 
discretion  is  necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the  protection  of  such 
interests." 

It  is  true  that  there  is  a  supposed  limitation  on  this 
power,  and  it  has  often  been  said  that  the  determination 
as  to  what  is  a  proper  exercise  of  the  police  power  is  not 
final  or  conclusive,  but  is  subject  to  the  supervision  of  the 
courts.  In  theory  the  state  in  the  exercise  of  its  police 
power  is  forbidden  to  enact  laws  which  are  so  arbitrary, 
unreasonable  or  extravagant  as  to  constitute  an  abuse  of 
power,  and  the  courts  invariably  tell  us  this  when  up- 
holding some  law  taking  from  the  public  a  right  long  con- 
sidered as  personal  and  inalienable.  We  are  all  familiar 
with  the  opinion  which  declares  that  while  it  is  admitted 
that  there  is  a  well  defined  limitation  on  the  exercise  of 
the  police  power,  it  cannot  be  said  to  apply  to  the  par- 
ticular facts  under  consideration.  Some  day  somebody 
may  discover  a  peculiar  state  of  facts  that  does  exceed 
the  legitimate  exercise  of  the  police  power  and  which 
does  violate  this  mythical  li^nitation  on  its  exercise,  but 
it  is  difficult  to  imagine  what  possible  conjunction  of  com- 
mand and  "verboten"  can  fulfil  the  bill.  Lawyers  and 
learned  judges  have  attempted  to  conjure  up  the  awesome 
results  likely  to  follow  the  precedent  set  by  upholding 
some  particular  inroad  on  the  personal  liberties  of  the 
people;  they  have  pictured  the  complete  divesting  of  the 
freedom  of  individual  thought  and  action  which  might 
logically  follow,  and  have  endeavored  by  the  argument  of 
reductio  absurdum  to  forestall  the  breaking  down  of  the 
protection  afforded  to  personal  liberty  by  the  constitution. 
We  are  familiar  with  the  almost  invariable  answer  of  the 
courts:  "True  such  a  state  of  facts  might  arise,  though 
it  is  not  probable,  and  when  it  does  it  will  be  time  to  deal 
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with  it.  For  the  present  it  is  sufficient  to  say  that  the 
law  under  consideration  does  not  go  to  such  extremes  and 
is  a  valid  exercise  of  the  -police  power."  Step  by  step, 
however,  the  lawmaking  bodies  have  stretched  this  power 
tti  cover  the  very  conditions  cited  to  show  that  the  milder 
invasion  was  invalid.  And  when  a  new  law  comes  before 
the  courts  for  construction  we  find  a  repetition  of  the 
same  procedure,  viz.,  the  lawyers  and  dissenting  judges 
working  their  imaginations  overtime  and  holding  up  new 
and  fearful  results  likely  to  follow  the  upholding  of  this 
new  inroad  on  the  private  life  of  the  people,  and  the  courts 
handing  down  the  same  old  stereotyped  reply — ^maybe  so, 
maybe  so,  but  the  present  law  does  not  go  to  that  extent. 
Really  it  would  seem  to  be  advisable  for  these  liberty 
loving  lawyers  and  judges  to  refrain  from  picturing  the 
possible  fearsome  extent  to  which  some  future  lawmaking 
body  may  feel  emboldened  to  go  on  the  strength  of  the 
court's  opinion  in  upholding  a  particular  law.  They  prob- 
ably suggest  to  the  legislator  some  field  of  human  action, 
some  particular  liberty  or  pleasure,  which  the  law  has  over- 
looked and  which  he  may  never  have  thought  of  for  him- 
self. In  fact  a  perusal  of  the  dissenting  opinions  in  a  few 
of  the  leading  cases  dealing  with  this  subject  would  seem' 
to  bear  out  this  theory. 

In  Munn  v.  Illinois,  94  U.  S.  113,  24  U.  S.  (L.  ed.) 
77,  decided  in  1876,  we  find  the  pioneer  case  in  which 
the  exercise  of  the  police  power  by  a  state  over  the  hitherto 
supposedly  private  business  affairs  of  its  citizens  is  upheld 
by  the  Supreme  Court.  This  case  involved  the  power  of 
the  State  to  regulate  grain  elevators  and  warehouses, 
among  other  things  fixing  prices  to  be  charged  for  storage, 
etc.  Two  justices  (Field  and  Strong)  dissented  from  the 
majority  opinion  and  the  extent  to  which  the  doctrine  laid 
down  might  be  carried  in  future  was  stated  as  follows: 
"If  this  be  sound  law,  if  there  be  no  protection,  either  in 
the  principles  upon  which  our  republican  government  is 
founded,  or  in  the  prohibitions  of  the  Constitution  against 
such  invasion  of  private  rights,  all  property  and  all  busi- 
ness in  the  State  are  held  at  the  mercy  of  the  majority  of 
its  legislature.  The  public  has  no  greater  interest  in  the 
use  of  buildings  for  the  storage  of  grain  than  it  has  in 
the  use  of  buildings  foi*  the  residences  of  families,  nor, 
indeed,  anything  like  so  great  an  interest ;  and,  according 
to  the  doctrine  announced,  the  legislature  may  fix  the  rent 
of  all  tenements  <used  for  residences,  without  reference  to 
the  cost  of  their  erection.  If  the  owner  does  not  like  the 
rates  prescribed,  he  may  cease  renting  his  houses.  He  has 
granted  to  the  public,  says  the  court,  an  interest  in  the 
use  of  the  buildings,  and  *he  may  withdraw  his  grant  by 
discontinuing  the  use;  but,  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control.'  The  public  is  inter- 
ested in  the  manufacture  of  cotton,  woolen,  and  silken 
fabrics,  in  the  construction  of  machinery,  in  the  printing 
and  publication  of  books  and  periodicals,  and  in  the  mak- 
ing of  utensils  of  every  variety,  useful  and  ornamental; 
indeed,  there  is  hardly  an  enterprise  or  business  engaging 
the  attention  and  labor  of  any  considerable  portion  of  the 
community,  in  which  the  public  has  not  an  interest  in  the 
sense  in  which  that  term  is  used  by  the  court  in  its  opinion ; 
and  the  doctrine  which  allows  the  legislature  to  interfere 
with  and  regulate  the  charges  which  the  owners  of  prop- 
erty thus  employed  shall  make  for  its  use,  that  is,  the  rates 
at  which  all  these  different  kinds  of  business  shall  be  car- 
ried on,  has  never  before  been  asserted,  so  far  as  I  am 


aware,  by  any  judicial  tribunal  in  the  United  States." 
Justice  Field  itiust  have  been  endowed  to  some  extent  with 
the  gift  of  prophecy  as  he  looked  into  the  future  and  pic- 
tured the  invasions  of  private  rights  to  which  the  decisions 
of  the  majority  of  the  court  might  lead.  His  forecast  of 
the  regulation  of  the  relation  of  landlord  and  tenant,  the 
fixing  of  rents  that  might  be  charged,  etc.,  finds  its  ful- 
filment to  a  greater  or  less  extent  in  the  recently  enacted 
rent  laws  of  New  York,  which  so  far  have  been  sustained 
at  each  ascending  step  along  the  judicial  highway. 

In  Budd  V.  New  York,  143  U.  S.  517,  12  S.  Ct.  468, 
36  U.  S.  (L.  ed.)  247,  upholding  the  New  York  law  fixing 
among  other  things  the  minimum  charge  for  transferring 
grain  between  elevators  and  ships,  Mr.  Justice  Brewer  in 
a  dissenting  opinion  very  clearly  showed  the  fallacy  of 
confounding  a  "public  use"  with  public  interest  as  follows : 
"Surely  the  matters  in  which  the  public  has  the  most  in- 
terest are  the  supplies  of  food  and  clothing ;  yet  can  it  be 
that  by  reason  of  this  interest  the  State  may  fix  the  price 
at  which  the  butcher  must  sell  his  meat,  or  the  vendor  of 
boots  and  shoes  his  goods?  Men  are  endowed  by  their 
Creator  with  certain  unalienable  rights,  'life,  liberty  and 
the  pursuit  of  happiness';  and  to  'secure,'  not  grant  or 
create,  these  rights  governments  are  instituted.  That 
property  which  a  man  has  honestly  acquired  he  retains 
full  control  of,  subject  to  these  limitations:  first,  that  he 
shall  not  use  it  to  his  neighbor's  injury,  and  that  does  not 
mean  that  he  must  use  it  for  his  neighbor's  benefit;  sec- 
ond, that  if  he  devotes  it  to  a  public  use,  he  gives  to  the 
public  a  right  to  control  that  use;  and,  third,  that  when- 
ever the  public  needs  require,  the  public  may  take  it  upon 
payment  of  due  compensation." 

It  was  in  a  case  arising  in  ever  fruitful  Kansas  itself 
that  the  dissenting  judge  pictured  the  attempted  regula- 
tion by  the  state  of  wages  of  labor  as  the  logical  and  absurd 
result  of  the  majority  opinion  of  the  court  and  which  later 
came  to  pass  in  the  Kansas  law  under  consideration.  In 
Oerman  Alliance  his.  Co.  v.  Lewis,  233  TJ.  S.  389,  34 
S.  Ct.  612,  58  IT.  S.  (L.  ed.)  1011,  L.  R  A.  1915  C1189, 
decided  in  1914,  the  Supreme  Court  upheld  the  power 
of  a  state  to  regulate  fire  insurance  rates.  Mr.  Justice 
Lamar  (Chief  Justice  White  and  Mr.  Justice  Van  De- 
vanter  concurring)  in  his  dissenting  opinion  said  that  if 
public  intent  and  not  public  use  is  to  be  the  test  applied 
in  determining  whether  a  given  business  is  subject  to 
regulation  under  the  police  power,  "in  view  of  the  amount 
of  property  employed  and  the  aggregate  number  of  persons 
engaged  in  agriculture  and  the  public's  absolute  depend- 
ence upon  that  pursuit,  it  would  follow  that,  farming 
being  affected  with  a  broad  and  definite  pu^blic  interest, 
the  price  of  wheat  and  corn,  cotton  and  wools,  beef,  pork, 
mutton  and  poultry,  fruit  and  vegetables,  could  be  fixed. 
Or  if  we  take  the  aggregate  of  those  who  labor,  and  con- 
sider the  public's  absolute  dependence  upon  labor,  it  would 
inevitably  follow  that  it,  too,  was  affected  with  a  broad 
and  definite  public  interest  and  that  wages  in  the  United 
States  of  America  in  this  twentieth  century  could  be 
fixed  by  law,  just  as  in  England  between  the  14th  and 
18th  centuries.  And  inasmuch  as  the  prices  of  agricul- 
tural products  are  dependent  on  the  price  of  land  and 
labor,  and  as  the  price  of  labor  is  closely  related  to  the 
cost  of  rent  and  food  and  clothes  and  the  comforts  of  life, 
there  would  be  the  power  to  take  the  further  step  and 
regulate  the  cost  of  everything  which  enters  into  the  cost 
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of  living.  Of  course,  it  goes  without  saying  that  if  the 
rates  for  fire  insurance  can  be  fixed,  then  the  rates  for 
life  and  marine  insurance  can  be  fixed.  By  a  parity  of 
reasoning  the  rates  of  accident,  guaranty  and  fidelity  in- 
surance could  also  be  regulated.  There  seems  no  escape 
from  the  conclusion  that  the  asserted  power  to  fix  the  price 
to  be  paid  by  one  private  person  to  another  private  person 
or  private  corporation  for  a  private  contract  of  indemnity, 
or  for  his  private  contracts  of  any  sort,  will  become  the 
center  of  a  circle  of  price  making  legislation  that,  in  its 
application,  will  destroy  the  right  of  private  property  and 
'break  down  the  barriers  which  the  Constitution  has  thrown 
around  the  citizen  to  protect  him  in  his  right  of  prop- 
erty, which  includes  his  right  of  contract  to  make  property, 
his  right  to  fix  the  price  at  which  his  property  shall  be 
used  by  another.  By  virtue  of  the  liberty  which  is  guar- 
anteed by  the  Constitution,  he  also  has  the  right  to  name 
the  wage  for  his  labor  and  to  fix  the  terms  of  contracts 
of  indemnity, — ^whether  they  be  contracts  of  endorsement 
or  suretyship,  or  contracts  of  indemnity  against  loss  by  fire, 
flood,  or  accident." 

The  Kansas  act  has  been  declared  to  be  valid  by  the 
Supreme  Court  of  Kansas  in  State  v.  Howat,  (Kan.)  191 
Pac.  585.  While  the  court  did  not  pass  on  the  validity  of 
the  act  as  affected  by  the  alleged  unconstitutional  exten- 
sion of  the  police  power,  the  case  going  off  on  the  question 
of  the  power  to  punish  for  contempt  for  refusal  to  appear 
before  the  Industrial  Court  as  a  witness,  it  did  take  occa- 
sion to  say :  "Inasmuch  as  the  police  power  extends  to  the 
protection  of  the  welfare  and  convenience  as  well  as  the 
health,  safety,  and  morals  of  the  public,  it  may  mani- 
festly be  invoked,  as  in  the  present  instance,  to  prevent 
the  interruption  in  the  production  of  a  commodity  so 
vitally  necessary  to  the  people  of  this  state  as  coal,  so 
long  as  the  means  employed  are  not  for  some  special  reason 
obnoxious  to  constitutional  provisions." 

The  uniform  trend  of  the  courts  to  uphold  the  extension 
of  the  police  power  by  the  states  and  the  extremes  to  which 
this  course  may  lead  are  strikingly  shown  by  Mr.  Wicker- 
sham  in  the  article  already  mentioned,  which  he  concludes 
as  follows:  "If  the  whole  industry  of  the  manufacture 
or  preparation  of  food  products  may  be  enveloped  in  a 
public  interest  and  regulated  at  will  by  the  Legislature, 
it  need  not  stop,  as  does  this  act,  with  the  process  of  con- 
verting the  products  of  the  soil  from  a  natural  state  to  a 
condition  to  be  used  for  food,  but  it  may  reach  back  to 
the  farmer,  determine  the  conditions  under  which  he  shall 
labor  and  employ  others  to  work  for  him,  the  prices  he 
may  charge*  for  his  crops,  and  the  methods  by  which  he 
may  dispose  of  them.  Indeed,  there  would  seem  to  be  no 
limit  to  the  legislative  discretion,  and  the  individual  no 
longer  can  say:  'Shall  I  not  do  what  I  will  with  mine 
own?'  Because,  as  Aristotle  says,  'all  governments  rest 
on  the  principle  of  self-preservation,  and  at  times  extreme 
measures  must  be  allowed,'  which  is  the  philosophy  upon 
which  rests  the  police  power  of  the  State,  are  there  to  be 
no  limits  upon  the  right  of  the  Legislature  to  interfere 
with  and  control  the  conduct  of  every  man's  business,  to 
regulate  the  cost  of  his  product  and  the  price  of  his  wares  ? 
If  HO,  why  are  constitutions  written,  and  bills  of  rights 
formulated  ?  These  are  questions  which  naturally  suggest 
themselves  to  lawyers,  as  they  consider  such  statutes  as 
the  latest  Kansas  remedy  for  settling  industrial  disputes, 


and  the  judicial  interpretation  of  the  Constitution  which 
would  seem  to  sanction  its  enactment." 

The  writer,  too,  wonders  with  Mr.  Wickersham — ^why 
are  constitutions  written  ?  Also,  he  knows  of  two  or  three 
little  human  privil^es  and  pleasures  that  have  so  far  been 
left  to  his  individual  whim  but  which  undoubtedly  could 
be  and  would  be  enveloped  in  the  devouring  maw  of  the 
police  power  once  the  attention  of  the  l^slatore  were 
called  to  their  unregulated  condition.  But  he  will  not 
point  them  out  as  examples  of  to  what  extremes  this  trend 
towards  the  extension  of  the  police  power  may  lead  us 
for  fear  that  the  eager  eye  of  some  l^slator,  seeking 
whom  and  what  he  may  regulate,  may  detect  them,  and 
then,  farewell  to  even  these  remnants  of  personal  liberty. 

MiNOB  Bbonauoh. 


SUNDAY  BLUE  LAWS. 


Now  that  the  Eighteenth  Amendment  has  been  adopted 
and  inscribed  on  oi;ir  statute  books,  the  hordes  of  reform, 
emboldened  by  their  success,  seek  for  new  worlds  to  con* 
quer;  and  it  may  be  said  that  these  gentlemen  of  con- 
scripted vision  never  have  to  look  very  far  for  the  ma- 
jority of  us  are  always  doing  something  that  we  really 
should  not  do,  things  which  grieve  these  good  men  sorely 
and  which  they  know  will  bring  us  and  our  country  to 
utter  ruin  unless  stopped  in  accordance  with  their  advice. 
As  a  result  we  are  threatened  with  a  Sunday  as  blue  and 
cheerless  as  the  reformers  and  their  lobbyists  can  bring 
to  pass. 

The  machinery  which  turned  out  such  a  bright  and 
shining  article  in  the  case  of  prohibition  is  to  be  dupli- 
cated, with  perhaps  the  addition  of  a  new  part  here  and 
another  there  to  meet  the  different  circimistances  involved, 
and  the  motive  power,  supplied  in  the  former  instance  by 
the  prohibitionists,  will  issue  this  time  from  a  new  engine 
of  reform. 

The  officers  of  the  new  organization  have  not  disclosed 
the  extent  of  their  program  and  so  it  is  hard  to  say  how 
far  they  intend  to  go  in  their  attempt  to  have  us  all  con- 
form to  their  idea  of  Sunday  observance,  but  one  of  them 
is  reported  to  have  mentioned  compulsory  attendance  at 
Sunday  school  for  children.  We  should  feel  inclined  to 
smile  at  the  madness  of  this  good  man  were  it  not  for 
the  fact  that  he  and  his  kind  are  doing  most  of  the  smiling 
at  'present. 

The  Sunday  reformers  however  do  mean  business,  and 
it  remains  to  be  seen  what  we,  of  the  easy  going  and  long 
suffering  majority,  shall  be  ordered  to  do  and  not  to  do 
of  a  Sunday,  as  the  result  of  their  machinations. 

And  what  will  be  the  attitude  of  the  courts  toward  this 
next  program  of  reform?  Will  they  uphold  new  laws 
which  may  be  passed  to  this  end  ?  And  will  they  enforce 
a  stricter  observance  of  the  old  laws,  providing  for  an  idle 
Sunday,  which  it  is  believed  are  already  in  existence  in 
all  of  the  States  except  California  and  Oregon  ? 

In  order  to  form  some  idea  of  what  the  courts  may  do 
let  us  see  what  the  courts  have  done  in  the  past  as  regards 
the  same  question.  And  at  this  point  we  desire  to  com- 
mend to  the  reader  the  able  and  comprehensive  discussion 
of  the  validity  of  Sunday  laws  in  "The  Law  of  Sun- 
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day"  by  James  T.  Ringgold,  and  to  acknowledge  onr  in- 
debtedness to  that  book  for  some  of  the  arguments  advanced 
and  many  of  the  citations  contained  in  this  article. 

It  may  be  said  in  a  general  way,  that,  with  a  few  ex- 
ceptions, the  laws  providing  for  the  observance  of  Sunday 
by  an  raforced  idleness  have  been  upheld  by  the  courts 
throughout  the  Union,  although  one  examining  to-day  the 
opinions  in  many  of  these  cases  is  little  convinced  of  the 
strength  of  the  arguments  set  forth  therein. 

Such  statutes  have  been  attacked  as  violating  the  federal 
constitution,  as  interfering  with  the  rights  of  property, 
and  last  but  not  least  as  infringing  the  religious  liberty 
which  in  one  form  or  another  is  guaranteed  by  most  state 
constitutions. 

In  this  connection  it  might  be  of  interest  to  note  the 
novelty  of  an  argument  advanced  in  defense  of  a  Jew, 
who,  in  the  case  of  Com.  v.  Wolf,  (1817)  3  Serg.  &  R 
(Pa.)  48,  was  charged  with  the  violation  of  Sunday  ob- 
servance laws  by  reason  of  his  having  engaged  in  worldly 
business  on  that  day.  He  contended  that  he  was  compelled 
to  be  idle  two  days  a  week,  since  he  was  bound  to  observe 
both  the  Jewish  Sabbath  and  the  Christian  Sunday ;  where- 
fore, having  only  five  remaining  days  in  each  week  on 
which  to  toil,  he  was  unable  to  comply  with  the  injunction 
of  the  fourth  commandment,  which  he  interpreted  as  de- 
manding six  days  of  labor  in  every,  week. 

One  regrets  that  the  ingenuity  of  the  man  failed  to 
prevail,  but  it  must  be  said  that  the  arguments  of  the  court 
in  supporting  the  act  are  scarcely  more  convincing  than 
those  of  the  defendant.  The  statute  was  upheld  because, 
said  the  court  inter  alia,  it  is  impossible  to  administer  the 
affairs  of  government  without  teaching  the  people  to  revere 
the  sanctity  of  an  oath  and  to  look  to  a  future  statQ  of 
rewards  and  punishments  for  the  deeds  of  this  life,  which 
must  be  done  by  reminding  them  of  their  religious  duties 
at  stated  periods.  This  argument  is  neither  better  nor 
worse  than  many  others  which  have  been  uttered  by  the 
courts  in  their  support  of  the  so-called  Sunday  laws. 

Although  we  look  askance  at  any  union  of  church  and 
state  and  in  spite  of  the  presence  in  most  state  constitu- 
tions of  a  guaranty  of  religious  liberty,  some  of  the  courts 
in  discussing  the  various  Sunday  acts  have  not  hesitated 
to  lay  much  stress  on  what  they  term  the  holy  nature  of 
the  day.  It  has  been  spoken  of  as  "consecrated"  {Kilgour 
V.  Miles,  (Md.)  6  Gill  &  J.  268,  a  case  involving  Sunday 
but  not  "blue"  laws)  ;  a  day  clothed  by  the  law  "with 
peculiar  sanctity"  (Com.  v.  Jecmdelle,  3  Phil  a.  (Pa.) 
609,  16  L^.  Int.  364).  This  leads  one  to  ask  whence 
comes  this  legislative  authority  to  sanctify  or  consecrate  a 
day? 

Other  decisions  seem  to  hold  that  the  legislatures  in 
passing  the  acts  requiring  Sunday  observance  were  merely 
recognizing  or  confirming  a  divine  law,  already  in  exist- 
ence. So  in  Johmston  v.  Com.  (1853)  22  Pa.  St.  102,  it 
was  said  that  the  day  was  "set  apart  by  divine  command 
and  human  legislation  as  a  day  of  rest,"  the  court  also  re- 
marking: "But  we  have  no  right  to  give  up  this  institu- 
tion. It  has  come  down  to  us  with  the  most  solemn  sanc- 
tion both  of  God  and  man."  To  the  same  effect  is  Stock- 
den  V.  State,  (1856)  18  Ark.  186. 

It  has  been  convincingly  argued  that  the  legislature  in 
forbidding  work  on  Sunday  as  a  "desecration"  thereby 
declares  a  certain  thing  to  be  sacred  and  consequently 
undertakes  ecclesiastical  functions  which  are  purely  a  mat- 
ter of  religious  belief;  or  granting  that  it  is  merely  recog- 


nizing a  divine  law  the  l^slature  is  applying  "civil  au- 
thority to  the  enforcement  of  religious  dogma." 

That  such  was  the  attitude  of  the  l^slatures  and  of  the 
courts  in  interpreting  the  statutes  can  scarcely  be  doubted 
after  reading  the  decisions  which  speak  of  the  day  as  one 
on  which  "the  people  may  devote  themselves  to  religious 
and  pious  exercise"  (Com.  v.  Teamann,  1  Phila.  (Pa.)  460, 
10  Leg.  Int.  167)  ;  "a  religious  institution  held  in  high 
reverence  by  great  numbers  of  their  fellow  citizens,  a  civil 
institution  which  the  state  has  always  cherished"  {Com. 
V.  Naylor,  34  Pa.  St.  86)  ;  a  "day  which  by  our  law  is 
dedicated  to  the  duties  of  religion"  (State  v.  EsJcndge, 
(Tenn.  1852,  1  Swan.)  413).  The  Sabbath  is  time  and 
again  emphasized  as  an  institution  of  Christianity,  which 
the  courts  simultaneously  assert  is  part  of  the  common 
law,  adopted  by  us  from  England,  and  warning  is  given 
of  great  disaster  which  must  follow  any  failure  to  uphold 
a  strict  observance  of  the  day.  A  Pennsylvania  court 
said :  "Sunday  is  a  part  of  Christianity.  Upon  its  peace- 
ful observance  Christianity  iii  a  great  measure  depends 
for  its  support.  Destroy  this  day,  and  a  revolution  of  the 
most  astounding  character  is  produced.  Whatever  con- 
clusion may  be  arrived  at  upon  the  evidence,  we  cannot 
assert  as  law  a  principle  which  must  lead  to  the  most  dis- 
astrous results,  which  must  shake  Christianity  itself." 
Com.  V.  Jeandelle,  (1859)  3  Phila.  509,  16  Leg.  Int. 
364.  Our  faith  in  Christianity  makes  us  loath  to  accept 
the  statement  of  the  court.  We  refuse  to  believe  that 
Christian  principles  depend  in  the.  slightest  degree  on  any 
particular  form  of  Sunday  observanca  To  argue  other- 
wise is  to  belittle  Christianity,  which  has  managed  to  sur- 
vive many  centuries  without  the  all  important  protection 
of  Sunday  laws.  There  are  other  decisions  of  the  same 
tenor,  but  when  courts  resort  to  such  rhetoric  we  think  they 
do  "protest  too  much."  There  must  be  a  dearth  of  sound 
argument  when  an  opinion  must  be  supported  by  such  un- 
warranted prognostications.  And  so  as  an  element  of 
Christianity,  a  part  of  the  common  law,  the  Sunday  acts 
have  been  held  not  to  be  in  conflict  with  the  constitutional 
guaranties  of  religious  liberty.  There  are  some  opinions 
to  the  contrary,  opinions  not  lacking  in  strength,  though 
in  the  minority.  In  Thomasson  v.  State,  15  Ind.  44§,  it 
was  held  that  a  Sunday  law  was  unconstitutional  if  it  was 
"for  the  protection  or  enforcement  of  that  day  as  an  in- 
stitution of  the  Christian  religion."  And  it  was  said  of  a 
similar  law  in  Alabama  that  it  could  not  "be  justified  upon 
the  grounds  that  such  abstinence  is  enjoined  by  the  Chris- 
tian religion."  Frolickstein  v.  Mobile,  (1867)  40  Ala, 
725. 

In  a  consideration  of  the  biblical  authority  for  an  idle 
Sunday  it  has  been  well  pointed  out  that  the  rest  of  the 
Creator  on  the  seventh  day  of  creation,  resulting  in  his 
blessing  and  hallowing  of  the  day,  could  have  had  no  result 
on  man  at  that  time,  since  he  had  not  yet  been  cast  out 
of  the  Garden  of  Eden  and  had  not  known  labor;  and 
moreover  that  when  he  was  cast  out  he  was  sentenced  to 
work  all  the  days  of  his  life,  apparently  including  the  Sab- 
bath. Hence  the  sanctification  of  the  day  did  not  imply 
idleness.  And  since  the  abstention  from  labor  was  the 
only  form  of  observance  prescribed  for  the  seventh  day, 
abstinence  from  all  forms  of  recreation  could  not  be  im- 
ported thereby  and  it  was  so  interpreted  by  the  Jews,  for 
whom  indeed  this  observance  of  Sabbath  served  as  a  mark 
of  distinction  from  other  peoples. 

And  where  can  be  found  the  basis  for  the  observance 
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of  the  day  as  an  institution  of  Christianity  ?  Indeed  the 
early  Christians  were  frequently  bidden  to  have  regard 
for  the  essentials  and  not  for  the  outward  manner  of 
things,  and  the  Sunday  as  we  know  it  is  the  creation  of  a 
sect  which  looked  with  scant  favor  on  the  holy  days  cele- 
brated by  other  Christian  sects.  So  while  the  earlier  cases 
and  indeed  some  of  a  later  date  placed  their  support  of  the 
Sunday  laws  on  the  basis  of  religion  and  while  such  argu- 
ments might  be  used  in  a  few  cases  even  to-day,  it  is 
probable  that  any  question  arising  at  the  present  time  in 
regard  to  the  validity  of  the  statutes  would  resolve  itself 
into  a  discussion  of  the  ^extent  of  the  state's  police  power ; 
of  the  right  of  the  law  making  body  to  provide  for  the 
physical  welfare  of  the  members  of  the  community,  by 
enforced  Sunday  idleness. 

It  is  sometimes  said  that  the  observance  of  a  day  of 
rest  is  necessary  to  the  physical  well  being  of  the  indi- 
vidual and  occasionally  it  seems  th-at  it  is  the  community 
which  in  some  vague  and  undefined  manner  is  the  gainer 
by  a  cessation  of  all  human  activity  laborious  or  otherwise 
on  the  first  day  of  the  week.  So  it  was  said  in  Landers  v. 
Staten  Island  R.  Co.,  (1872)  13  Abb.  Pr.  N.  S.  (N.  Y.) 
338,  that  "the  evident  object  of  the  statute  was  to  prevent 
the  day  from  being  employed  in  servile  work,  which  is 
exhausting  to  the  body,  or  in  merely  idle  pastime,  sub- 
versive to  that  order,  thrift  and  economy,  which  is  neces- 
sary to  the  preservation  of  society."  And  a  particularly 
good  example  of  reasoning  on  the  same  line  is  to  be  found 
in  LindenmvUer  v.  People  (1861)  33  Barb.  (N.  Y.)  548, 
wherein  the  court  said:  "It  is  a  law  of  our  nature  that 
one  day  in  seven  must  be  observed  as  a  day  of  relaxation 
and  refreshment  if  not  for  public  worship.  Experience 
has  shown  that  the  observance  of  one  day  in  seven  as 
a  day  of  rest  is  of  admirable  service  to  the  state  con- 
sidered merely  as  a  civil  institution.  We  are  so  consti- 
tuted, physically,  that  the  precise  portion  of  time  indi- 
cated by  the  decalogue  must  be  observed  as  a  day  of  rest 
and  relaxation,  and  nature,  in  the  punishment  inflicted  for 
a  violation  of  our  physical  laws,  adds  her  sanction  to  the 
positive  law  promulgated  at  Sinai."  No  proof  having 
been  offered  to  support  the  court's  calculation  of  the  exact 
period  needed  for  physical  refreshment  we  may  question 
its  conclusion  in  this  matter. 

If  the  basis  for  upholding  these  laws  is  the  physical 
welfare  of  the  citizens,  why  do  the  acts  of  so  many  states 
by  forbidding  sports  and  games  on  Sunday  prohibit  the 
simplest  and  most  efficacious  measures  in  the  matter  of 
physical  and  mental  rehabilitation?.  And  if  that  is  the 
object  of  the  Sunday  laws  its  provisions  are  about  as  much 
to  the  point  as  the  well-known  injunction  given  by  the  old 
lady  to  her  daughter  when  requested  for  permission  to  go 
swimming.  The  public  must  be  physically  refreshed  but 
it  is  forbidden  to  take  the  most  obvious  means  to  that  end, 
namely  sports,  games  and  amusements. 

There  have  been  many  peoples  who  have  not  taken  one 
day  in  seven  as  a  day  of  rest;  there  are  many  peoples 
to-day  who  do  not  take  their  Sunday  ^^straighf'  as  we  do, 
who  enjoy  the  benefits  of  that  dark,  iniquitous  institution, 
a  continental  Sunday,  which  is  quite  in  the  teeth  of  our 
Sunday  laws  and  yet  it  is  never  attempted  to  show  that 
these  peoples  are  physical  weaklings; — indeed  they  have 
lately  given  potent  evidence  to  the  contrary.  Neverthe- 
less the  courts  one  after  another  assert  with  varying  de- 
grees of  insistence  that  one  day  of  idleness  in  seven  is  a 


necessity  based  on  natural  law.  And  withr  the  same  dis- 
regard for  proof  or  evidence  we  find  it  judicially  asserted 
that  an  idle  Sunday  is  not  only  a  beneficent  institution 
for  the  individual  but  for  society  as  well.  See  for  ex- 
ample the  following  declaration  in  Lindenmuller  v. 
Peoph,  (1861)  33  Barb.  (N.  Y.)  548:  "The  stability  of 
government,  the  welfare  of  the  subject,  and  the  interests 
of  society  have  made  it  necessary  that  the  day  of  rest  ob- 
served by  the  people  of  a  nation  should  be  uniform  and 
that  its  observance  should  be  to  some  extent  compulsory." 
It  is  suggested  by  the  way  that  apropos  of  Sunday  laws 
the  court  did  well  in  the  foregoing  sentence  to  use  the 
word  "subject"  instead  of  citizen. 

So  we  find  that  statutory  provisions  for  Sunday  enforce- 
ment have  been  generally  upheld,  sometimes  on  a  religious 
basis,  sometimes  as  a  police  measure  and  sometimes  on 
both  grounds.  And  yet  when  all  is  said  and  done  it  must 
be  obvious  that  such  statutes  rest  on  a  religious  basis;  it 
was  a  religious  consideration  which  caused  them  to  exist, 
and  their  support  on  the  ground  of  personal  and  com- 
munal welfare  is  an  afterthought  which  will  not  bear 
minute  inspection. 

In  a  recent  work  of  fiction,  denouncing  the  failure  of 
meii  to  base  their  thought  and  speech,  especially  on  social 
and  economic  subjects,  on  fact  and  reason,  it  is  suggested 
that  people  need  a  legal  training  in  order  that  their  minds 
may  function  efficiently;  that  they  may  establish  more 
readily  the  truth  or  falsity  of  things.  This  is  well  de- 
served recognition  of  a  profession  which  is  not  the  daily 
recipient  of  flattery.  Since  it  is  indeed  the  case  that  in 
the  main  the  law^  is  based  on  proof  and  reason,  what  ex- 
planation can  be  given  for  the  wild  sweeping  assertions 
made  by  courts  in  their  decisions  on  Sunday  laws,  state- 
ments such  as  those  cited  throughout  this  article,  which 
are  obviously  not  the  result  of  reason  and  proof  but  which 
are  utterly  foreign  to  the  exact  science  of  the  law  ?  Has 
not  the  law  been  influenced  by  a  particular  kind  of  re- 
ligious prejudice  a  thing  which  it  outwardly  repudiates  ? 

And  now  the  Sunday  reformers  threaten  us  with  more 
stringent  enforcement  of  the  statutes,  with  the  passage  of 
new  acts  and  possibly  with  another  amendment  of  the 
federal  constitution.  They  have  no  qualms  of  conscience 
about  the  violation  of  personal  liberty.  They  honestly 
admit  as  much.  And  like  their  successful  predecessors 
they  allege  that  most  of  the  ills  with  which  society  is 
afflicted  will  fold  their  tents  like  the  Arabs  and  as  "silently 
steal  away"  if  only  they  are  allowed  to  dictate  and  enforce 
our  Sunday  behavior.  Crime  waves,  Bolshevistic  tenden- 
cies and  the  need  for  jails  will  disappear  if  only  we 
hearken  to  them  and  their  band  of  supporters.  We  have 
heard  this  particular  strain  of  wisdom  before  and  we  shall 
hear  it  again  from  the  next  body  of  reformers  and  the 
next,  regardless  of  the  nature  of  their  cure-all.  And  it 
possesses  just  as  much  truth  in  the  mouth  of  one  reform 
element  as  in  that  of  another. 

Truth  and  bigotry  do  not  go  hand  in  hand.  If  the  law 
is  to  reflect  the  wisdom  of  human  experience  it  must  be 
free  from  the  influence  of  religious  superstition  and  preju- 
dice. Our  state  constitutions  guarantee  religious  liberty, 
but  religious  liberty  is  not  to  be  had  even  to-day  without 
a  struggle.  Other  countries  have  similar  conflicts  between 
parties  which  are  clerical  and  anti-clerical:  the  subjects 
of  conflict  may  differ  from  ours,  but  the  religious  source 
does  not.     And  reformers,  who  make  up  in  ardor  what 
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they  lack  in  breadth  and  who  are  of  the  same  stamp  as 
their  successful  brothers  who  pharisaically  proclaim  them- 
selves to  be  of  the  moral  element  of  the  community,  will 
not,  as  remarked  before,  quail  and  hesitate  before  a  little 
thing  like  a  constitutional  guaranty.  This  is  course  calls 
for  the  trite  remark  that  eternal  vigilance  is  the  price  of 
liberty. 

And  if  the  Sunday  reformers  "get"  us  what  are  the 
prospects  of  future  Sundays  ?  Perhaps  we  can  get  a  hint 
of  what  we  may  be  permitted  from  the  opinion  of  the  court 
in  Johnston  v.  Com.,  22  Pa.  St.  102,  wherein  the  defendant 
was  charged  with  driving  his  omnibus  on  Sunday  contrary 
to  the  provisions  of  the  statute.  The  court  in  speaking  of 
certain  forms  of  Sunday  recreation  which  might  be  within 
the  act  said  that  one  who  was  an  invalid  or  who  had  been 
immured  for  six  days  within  the  close  walls  of  a  city, 
requiring  a  ride  into  the  country  as  a  means  of  recuper- 
ation, might  lawfully  use  a  horse  and  carriage  for  that 
purpose.  Continuing  the  judge  said:  "Equally  lawful  is 
the  employment  of  the  same  means  to  go  to  the  church  of 
one's  choice  or  to  visit  the  grave  of  the  loved  and  the  lost, 
to  pay  the  tribute  of  a  tear." 

Are  we  to  be  relegated  to  the  wild  revelry  of  cemetery 
visiting  and  tear  dropping  as  a  Sunday  diversion  in  order 
that  thereby  we  may  be  refreshed  and  invigorated  for  the 
week^s  work  ? 

E.  S. 


TRUSTEES  AND  SECOND  MORTGAGES. 

The  practitioner  is  sometimes  asked  to  advise  trustees  as  to 
whether  they  have  the  power  to  lend  on  second  mortgage,  and,  if 
so,  whether  they  can  safely  do  so.  The  answer  is  not  necessarily 
the  same  in  every  case.  For  it  inight  well  be  that  they  have  the 
legal  power,  and  yet  they  might  not,  and  in  most  cases  probably 
would  not,  be  justified  in  exercising  such  power.  In  this  con- 
nection, as  in  many  others,  all  things  that  are  lawful  are  not 
always  expedient.  It  is  the  duty  of  the  trustees,  when  dealing 
with  other  people's  money,  to  act  as  a  prudent  man  would  do 
in  dealing  with  his  own  money.  Before  considering  the  value 
of  the  proposed  security,  and  how  much  he  would  lend  on  it, 
a  prudent  man  would  undoubtedly  consider  whether  it  was  a  suit- 
able security  on  which  to  lend  at  all.  Sect.  1  of  the  Trustee 
Act  1893  authorizes  a  trustee  to  invest  on  real  securities.  It 
says  nothing  about  first  or  second  mortgages.  A  second  mort- 
gage of  real  property  is  in  law  a  real  security  but  in  practice 
it  very  often  turns  out  to  be  a  very  unreal  one.  Sect.  8  of  the 
same  act  provides  (shortly)  that  a  trustee  lending  money  on  a 
security  on  which  he  can  lawfully  lend  shall  not  be  chargeable 
with  breach  of  trust  "by  reason  only"  of  the  proportion  borne 
by  the  amount  of  the  loan  to  the  value  of  the  property,  provided 
that  in  making  the  loan  the  trustee  was  acting  upon  the  report 
of  an  independent  valuer  and  that  the  amount  of  the  loan  does 
not  exceed  two-thirds  of  the  value  of  the  property,  and  that  the 
loan  was  made  under  the  advice  of  such  valuer.  The  words  "by 
reason  only"  should  be  specially  noticed.  A  trustee  who  is  con- 
templating lending  trust  funds  on  mortgage  has  a  good  deal  more 
to  consider  than  keeping  the  amount  of  his  loan  within  the  two- 
thirds  of  the  value  of  the  property.  It  is  not  merely  a  matter 
of  valuation.    The  nature  of  the  property  itself,  as  well  as  other 


circumstances,  must  also  be  taken  into  consideration.  Some  prop- 
erties, though  covered  by  the  terms  of  the  power,  are  from  their 
very  nature  unsuitable  as  a  security  for  trust  funds;  and  again, 
other  properties,  though  not  wholly  unsuitable,  demand  a  larger 
margin  of  protection  than  is  usually  considered  to  be  necessary 
in  ordinary  cases.  When  the  value  of  the  property  has  been 
ascertained,  it  must  not  be  supposed  that  trustees  are  necessarily 
justified  in  advancing  two-thirds  of  its  value,  whatever  be  the 
nature  of  the  property.  The  one-third  margin  of  value  is  the 
standard  of  the  minimum  protection  which  a  trustee  should  re- 
quire, and  should  not  be  converted  into  the  standard  of  the 
normal  risk  he  is  entitled  to  run.  The  actual  margin  of  protec- 
tion required  should  depend  upon  the  nature  of  the  property  and 
upon  all  the  circumstances  of  the  case,  but  must  not  be  less  than 
one-third  of  the  value  of  the  property.  Now,  one  of  the  great 
risks  which'  a  person  runs  in  lending,  as  he  '^thinks,  on  a  second 
mortgage  is  that  there  might,  at  the  time  he  lends  his  money, 
be  already  a  second  or  third  mortgage  in  existence  of  which  he 
is  unaware,  and  which  is  not  disclosed  when  he  examines  the  title. 
Equitable  mortgages  rank  in  the  order  of  the  time  of  their  crea- 
tion— that  is,  where  the  equities  between  them  are  otherwise 
equal.  Consequently,  "what  the  lender  thought  was  a  second  mort- 
gage might  turn  out  to  be  only  a  third,  or  even  a  fourth  mort- 
gage. But  there  is  another  risk  which  an  actual  second  mortgagee 
runs,  namely,  that  a  subsequent  mortgagee,  who  was  not  aware 
of  the  second  mortgage  when  he  advanced  his  money,  might,  by 
acquiring  the  first  mortgagee's  interest  and  thus  obtaining  the  legal 
estate,  squeeze  him  (the  second  mortgagee)  out  of  his*  security. 
These  are  only  some  of  tke  risks  which  an  intending  second 
mortgagee  must  run.  There  are  cases,  such  as  Want  v.  Campain 
(9  Times  L.  Rep.  254),  which  go  to  show  that  there  is  no  abso- 
lute rule  that  trustees  will  under  all  circumstances  be  liable  for 
a  loss  arising  from  their  having  lent  on  a  second  mortgage.  But 
perhaps  the  most  modem  case  of  importance  on  the  subject  is 
Chqpman  v.  Browne  (86  L.  T.  Rep.  744;  (1902)  1  Ch.  785), 
which  is  much  stronger  the  other  way.  There  trustees  invested 
trust  funds  on  the  security  of  a  puisne  mortgage  of  land  in  Ire- 
land which  ranked  fifth  in  a  series  of  incumbrances  on  the  mort- 
gaged property.  In  making  the  investment  the  trustees  accepted 
the  valuation  of  the  property  which  had  been  made  by  the  mort- 
gagor's valuer,  and  they  were  not  independently  advised  as  to 
the  propriety  of  the  investment.  The  trust  funds  were  lost. 
The  Court  of  Appeal  held  that  the  trustees  were  liable  for  the 
loss,  as,  though  by  the  Irish  law  there  is  less  risk  in  taking  a 
puisne  mortgage  in  Ireland  than  is  involved  in  taking  the  like 
security  in  England,  owing  to  the  protection  of  the  Irish  regis- 
tration system  and  that  in  Ireland  tacking  and  foreclosure  are 
unknown,  the  investment  in  question  was  not  one  which  prudent 
trustees  ought  to  make.  The  court  further  held  that,  although 
the  trustees  had  acted  ^Tionestly,"  they  had  not  acted  "reason- 
ably," and  were  therefore  not  entitled  to  relief  under  section  3 
of  the  Judicial  Trustees  Act  1896.  Lord  Justice  Romer  In  his 
judgment  said  "...  On  the  question  whether  the  defendants 
had  committed  a  breach  of  trust,  there  is  no  difference  between 
the  law  of  Ireland  and  the  law  of  England.  ...  It  is  clear  that 
if  a  corresponding  security  had  been  taken  of  land  in  England 
it  would  have  been  a  breach  of  trust."  Again,  in  the  case  of 
Re  Newland;  Bush  v.  Summers  (1904)  Mr.  Justice  Kekewich 
refused  to  go  into  the  question  whether  or  not  an  investment  on 
a  second  mori:gage  was  a  breach  of  trust,  being  satisfied  that 
it  was.  The  conclusion  of  the  whole  matter,  therefore,  appears 
to  be  that,  whilst  it  may  be  within  the  literal  power  of  a  trustee 
to  lend  on  a  second  mortgage,  it  is  not,  as  a  rule,  a  proper  or 
prudent  thing  for  him  to  do. — Law  Times, 
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Liability  to  Pay  Alimony  as  Defense  to  Contempt  Pro- 
ceeding.— ^Inability  to  pay  is,  it  seems,  a  complete  defense  to  a 
civil  contempt  proceeding  to  compel  a  man  to  pay  alimony  past 
due,  under  a  decree  of  divorce,  although  he  might  have  paid 
instalments  as  they  fell  due.  See  Snook  v.  Snook  (Wash.)  188 
Pac.  502,  reported  and  annotated  in  9  A.  L.  R.  262,  wherein, 
after  reviewing  the  evidence  touching  the  ability  of  the  defendant 
to  pay  alimony  awarded  by  a  divorce  decree,  the  court  said: 
''This  is  not  a  criminal  contempt  proceeding.  It  is  a  civil  con- 
tempt proceeding,  the  object  of  which  is  not  to  punish  the  ap- 
pellant, but  to  coerce  him  to  pay  the  money  in  satisfaction  of 
the  alimony  portion  of  the  decree  of  divorce.  6  B.  C.  L.  490. 
It  may  be  that  appellant's  past  failure  to  make  the  payments 
is  of  such  inexcusable  character  that  he  could  be  punished  by 
fine  or  imprisonment  in  a  criminal  contempt  proceeding,  regard- 
less of  his  present  inability  to  make  payment  thereof;  but,  if  so, 
such  punishment  would  have  to  be  in  the  nature  of  a  fine  of  a 
fixed  amount  payable  to  the  state,  or  to  be  satisfied  by  imprison- 
ment at  the  rate  of  a  fixed  sum  for  each  day  of  imprisonment, 
or  such  punishment  would  have  to  be  imprisonment  for  a  fixed 
term.  Such  is  not  the  nature  of  the  judgment  sought  or  ren- 
dered in  this  proceeding.  In  a  contempt  proceeding  of  this 
character,  the  object  of  which  is  to  coerce  the  payment  of  money, 
the  lack  of  ability  to  pay  on  the  part  of  the  defendant  is  always 
a  complete  defense  against  enforcing  payment  from  the  defend- 
ant by  imprisonment.  In  harmony  with  the  law  on  that  subject 
in  most  of  the  jurisdictions  of  this  country,  this  court  has  re- 
peatedly so  held.  Holcomb  v,  Holcomb,  53  Wash.  611,  102  Pac. 
653;  Boyle  v.  Boyle,  74  Wash.  529,  133  Pac.  1009;  Crombie  v, 
Crombie,  88  Wash.  520,  153. Pac.  306;  Smiley  v.  Smiley,  99 
Wash.  577,  169  Pac.  962;  Wells  v.  Wells,  99  Wash.  492,  L,  R.  A. 
1918C  291,  169  Pac.  970." 

Liability  op  Railroad  for  Injury  Caused  by  Cinder  Enter- 
ing   PASSENGER^a    EyB    WHILE    QOING    THROUGH    TUNNBL. — ^In 

Louisville,  etc.,  R.  Co.  v.  Roberts  (Ky.)  218  S.  W.  713,  reported 
and  annotated  in  9  A.  L.  R.  94,  it  was  held  that  a  carrier  was 
liable  for  injury  to  the  eye  of  a  passenger  due  to  a  cinder  en- 
tering the  car  where  a  brakeman,  contrary  to  rules,  left  the  door 
of  the  car  open  when  the  train  was  passing  through  a  tunnel. 
The  court  said:  "Plaintiff's  testimony  is  in  substance  as  follows: 
She  got  on  the  train  at  Jackson.  She  and  her  mother  took  a 
seat  near  the  door.  After  the  conductor  took  up  the  tickets,  the 
train  stopped  at  Dumont.  As  they  went  into  the  tunnel,  the 
brakeman  came  in  and  left  the  door  open.  The  car  was  filled 
with  cinders,  and  a  cinder  went  into  her  eye.  In  about  a  week 
she  went  to  Jackson,  and  Dr.  Back  removed  the  cinder.  After 
that  a  growth  appeared  in  her  eye,  and  she  went  to  Lexington 
to  consult  a  specialist,  who  prescribed  for  her.  Dr.  Back  tes- 
tified that  he  removed  something  from  plaintiff's  eye  about  the 
size  of  a  pin  point,  but  could  not  say  whether  it  was  a  cinder 
Of  not.  Dr.  Wickliffe  testified  that  there  was  a  growth  in  plain- 
tiff's eye,  which  he  called  a  'pterygium,'  but  that  the  growth  could 
be  removed  by  an  operation.  Dr.  Hurst  testified  that  he  dis- 
covered a  little  growth  in  plaintiff's  eye,  and  that  this  growth 
could  have  been  caused  by  a  cinder.  Dr.  Offutt,  a  specialist,  de- 
posed that  a  cinder,  if  left  in  the  eye,  could  have  caused  the 
gi'owth.  On  the  other  hand,  Dr.  Trapp,  another  specialist,  tes- 
tified that  a  cinder  could  not  have  caused  the  growth.  It  is  in- 
sisted, not  only  that  the  demurrer  should  have  have  been  sus- 
tained to  the  petition,  but  that  defendant  was  entitled  to  a  directed 


verdict.  In  the  case  under  consideration,  it  is  pointed  but  that 
plaintiff  did  not  rely  upon  the  defective  spark  arrester,  or  the 
negligent  management  of  the  train,  but  predicated  her  case  on 
the  fact  that  the  door  of  the  i:ar  was  left  open,  which,  it  is  in- 
sisted, was  not  negligence.  It  may  be  conceded  that  ordinarily 
the  fact  that  the  window  or  door  of  a  car  is  left  open  is  not 
evidence  of  negligence,  since  passengers  are  in  the  habit  of  rais- 
ing and  lowering  windows,  and  going  in  and  out  of  doors;  but 
that  rule  cannot  be  applied  to  the  facts  of  this  case.  Here  it 
was  the  rule  of  the  company  to  close  the  doors  of  the  cars  when 
going  through  a  tunnel.  The  brakeman  was  charged  with  notice 
of  the  location  of  the  tunnel.  It  is  a  matter  of  common  knowl- 
edge that  if  the  door  of  a  car  without  a  vestibule  is  left  open, 
cinders  will  probably  enter  the  car.  Hence,  if  the  brakeman  him- 
self left  the  door  open,  just  as  the  train  was  about  to  enter  the 
tunnel,  and  this  caused  the  cinder  to  enter  plaintiff's  eye,  it  can- 
not be  doubted  that  he  was  guilty  of  negligence  for  which  the 
company  was  liable." 

Right  of  Husband  to  Enjoin  'Lagging"  by  Wife.— In 
Drake  v.  Drake  (Minn.)  177  N.  W.  624,  an  action  by  a  husband 
to  restrain  his  wife  from  committing  acts  of  misconduct  amonnt- 
ing  to  what  is  commonly  known  as  ''nagging,"  it  was  held  that 
such  acts  were  nothing  more  than  a  series  of  personal  torts,  and 
that  equity  would  not  restrain  them.  The  court  followed  a  pre- 
vious decision,  Strom  v,  Strom,  98  Minn.  427,  107  N.  W.  1047, 
to  the  effect  that  the  Minnesota  legislature,  by  the  enactment 
of  the  so-called  Married  Woman's  Act,  did  not  intend  to  abro- 
gate the  rule  of  the  common  law  by  extending  to  the  wife  a  right 
of  action  for  torts  conunitted  against  her  by  the  husband  daring 
coverture,  and  declared  that  the  rule  applied  equally  to  the  has- 
band.  Continuing,  the  court  said:  'The  authorities  in  other 
jurisdictions  are  not  in  harmony,  though  the  statutory  provisions 
upon  the  subject  appear  substantially  the  same  in  all.  A  ma- 
jority in  number  of  adjudicated  cases  apply  the  rule  followed  in 
this  state.  Thompson  v.  Thompson,  218  U.  S.  611,  54  L.  ed. 
1180,  30  L.  R.  A.  (N.  S.)  1153,  31  Sup.  Ct.  Rep.  Ill,  21  Ann, 
Cas.  921  (there  was  a  dissenting  opinion  in  that  case  by  Mr. 
Justice  Harlan,  concurred  in  by  two  of  his  associates);  Band- 
field  V.  Bandfield,  117  Mich.  80,  40  L.  R.  A.  757,  72  Am.  St 
Rep.  550,  75  N.  W.  287;  Schultz  t?.  Christopher,  65  Wash.  496, 
38  L.  R.  A.  (N.  S.)  780,  118  Pac.  629,  13  R.  C.  L.  1395.  The 
case  of  Peters  v.  Peters,  156  Cal.  32,  23  L.  R.  A.  (N.  S.)  699, 
103  Pac.  219,  was  similar  to  that  at  bar,  being  one  by  the  hus- 
band against  the  wife  for  assault  and  battery,  and  the  California 
supreme  court,  construing  a  statute  substantially  like  that  of  this 
state,  held  that  it  could  not  be  maintained.  The  contrary  was 
held  in  Brown  v.  Brown,  88  Conn.  42,  52  L.  R.  A.  (N.  S.)  185, 
89  Atl.  889,  Ann.  Cas.  1915D  70,  and  Fiedler  v.  Fiedler,  42 
Okla.  124,  52  L.  R.  A.  (N.  S.)  189,  140  Pac.  1022,  though  the 
statutes  of  those  states  for  all  practical  purposes  are  the  same 
as  in  the  states  where  the  right  of  action  is  denied.  We  prefer 
the  rule  of  the  Strom  case,  and  think  it  should  be  adhered  to 
until  such  time  as  the  legislature  shall  deem  it  wise  and  prudent 
to  open  up  a  field  for  marring  or  disturbing  the  tranquillity  of 
family  relations,  heretofore  withheld  as  to  actions  of  this  kind, 
by  dragging  into  court  for  judicial  investigation  at  the  suit  of  a 
peevish,  fault-finding  husband,  or  at  the  suit  of  the  nAggingt 
ill-tempered  wife,  matters  of  no  serious  moment,  which  if  per- 
mitted to  slumber  in  the  home  closet  would  silently  be  forgiven 
or  forgotten.  If  that  source  of  litigation  is  to  be  opened  up  at 
all,  it  should  come  about  by  legislation.  Neither  husband  nor 
wife  is  without  an  appropriate  remedy  in  such  matters,  where 
of  a  character  to  be  redressed  by  the  courts.    The  divorce  courts 
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are  open  to  them  when  the  facts  will  justify  relief  of  that  char- 
acter, and  when  the  misconduct  complained  of  is  of  a  nature 
to  constitute  a  crime  the  criminal  laws  will  furnish  adequate  pro- 
tection. But  the  welfare  of  the  home^  the  abiding  place  of  do- 
mestic love  and  affection,  the  maintenance  of  which  in  all  its 
sacredness,  undisturbed  by  a  public  exposure  of  trivial  family 
disagreements,  is  so  essential  to  society,  demands  and  requires 
that  no  new  grounds  for  its  disturbance  or  disruption  by  judicial 
proceedings  be  ingrafted  on  the  law  by  rule  of  court,  not  sanc- 
tioned or  made  necessary  by  express  legislation." 

Civil  Liability  op  Town  fob  Libel. — ^In  Stanley  v.  Sanger- 
ville  (Me.)  109  Atl.  189,  it  was  held  that  a  town  in  its  corporate 
or  private  as  distinguished  from  its  governmental  or  public 
capacity  was  liable  in  damages  for  libel  in  charging  one  with 
larceny  in  a  suit  for  damages  for  carrying  away  a  culvert  be- 
longing to  the  town.  The  court  said :  "The  dual  capacity  of  New 
England  towns  as  municipal  corporations,  in  the  absence  of  spe- 
cial l^slation,  is  firmly  establisliedy  and  has  been  recognized  for 
many  years  (Libby  v.  Portland,  105  Me.  370,  26  L.  R.  A.  (N. 
S.)  141,  74  Atl.  805,  18  Ann.  Cas.  547;  Eastman  v.  Meredith, 
36  N.  H.  284,  72  Am.  Dec.  302;  Oliver  v.  Worcester,  102  Mass, 
499,  3  Am.  Rep.  485),  and  the  same  dual  capacity  has  been 
recognized  elsewhere  (Bailey  v.  New  York,  3  Hill  531,  38  Am. 
Dec.  669).  In  their  governmental  capacity,  as  political  subdi- 
visions of  the  state,  they  discharge  certain  public  duties  imposed 
upon  them  by  the  legislature;  and  for  the  better  discharge  of 
those  duties  the  inhabitants  meet  in  town  meeting  for  the  choice 
of  officers,  for  action  upon  reports  of  such  officers,  or  committees, 
for  the  transaction  of  the  necessary  business  connected  with  the 
discharge  of  the  public  duties  imposed,  and  for  the  discussion 
of  public  affairs.  The  town  upon  such  occasions  acts  in  a  legis- 
lative capacity  and  as  a  political  body,  and  no  action  lies  against 
a  town  for  what  is  done  by  it  as  a  political  body  and  as  a  part 
of  the  administration  of  the  government.  .  .  .  In  its  corporate 
capacity  as  the  owner  of  property  held  for  its  profit  and  advan- 
tage, the  rights  and  liabilities  of  the  town  are  measured  strictly 
by  the  laws  which  determine  all  private  rights  and  liabilities,  and 
under  the  same  conditions  as  a  private  corporation.  Libby  v. 
Portland,  supra;  Oliver  v.  Worcester,  102  Mass.  489,  500,  3  Am. 
Rep.  485;  Woodward  v.  Livermore  Falls  Water  Dist.  116  Me. 
86,  91,  L.  R.  A.  1917D  678,  100  Atl.  317.  The  maxim  of  're- 
spondeat superior'  may  apply  to  them.  4  Dill.  Mun.  Corp.  5th 
ed.  5  1655  (974).  It  does  not  appear  in  the  writ  that  the  cul- 
vert in  question  was  acquired  by  the  town,  or  was  in  any  way 
necessary,  for  the  performance  of  a  public  duty,  or  was  held  in 
any  governmental  capacity;  nor  does  it  appear  that  in  bringing 
the  trespass  action  the  town  was  acting  in  its  governmental  ca- 
pacity. Upon  the  face  of  the  pleadings  the  inhabitants  of  the 
town  of  Sangerville  in  bringing  the  trespass  suit  were  simply 
asserting  their  title  to  an  article  of  property,  which  the  town 
unquestionably  had  the  right  to  own  (Libby  v.  Portland,  supra), 
and  were  seeking  to  recover  damages  of  the  present  plaintiff  for 
taking  and  carrying  it  away.  The  right  to  sue  is  one  of  the 
powers  of  a  corporation.  .  .  .  The  precise  question  for  deci- 
sion, then,  is  whether,  as  stated  in  the  motion,  an  action  for 
damages  for  libel  lies  against  a  town  or  against  the  inhabitants 
thereof  in  their  corporate  capacity.  We  think  that  such  an  action 
may  be  maintained.  It  has  been  asserted  with  much  wealth  of 
argument  that  a  corporation,  being  a  mere  legal  entity,  is  in- 
capable of  malice,  and  that  an  action  in  which  malice  is  a  neces- 
sary element  cannot  be  maintained  against  the  corporation,  but 
should  be  instituted  against  the  natural  persons  concerned  in  the 
wrong.  But  a  corporation  is  liable  in  damages  for  the  publica- 
tion of  a  libel,  as  for  other  torts.     "The  result  of  the  cases  is 


that  for  acts  done  by  the  agents  of  a  corporation,  either  in  con- 
tractu or  in  delicto,  in  the  coarse  of  its  business,  and  of  their 
employment,  the  corporation  is  responsible,  as  an  individual  is 
responsible  under  similar  circumstances." 

Liability  for  Loss  of  Suitcase  Left  in  Hotel  Lobby. — ^In 
Swanner  i;.  Conner  Hotel  Co.  (Mo.)  224  S.  W.  123,  it  was  held 
that  where  a  prospective  guest  at  a  hotel  left  his  suitcase  in 
the  hotel  lobby  for  several  hours  while  waiting  to  be  accom- 
modated with  a  room,  without  consigning  the  suitcase  to  the 
care  of  any  of  the  hotel  employees,  the  hotelkeeper  was  never- 
theless liable  for  the  loss  thereof.  Said  the  court:  "It  is  con- 
ceded, or  rather  not  questioned,  that  the  relation  of  innkeeper 
and  guest  was  created  and  existed.  The  law  as  to  an  innkeeper's 
liability  is  not  the  same  in  all  jurisdictions.  22  Cyc.  1081  says 
that  the  prevailing  view  is  that  an  innkeeper  is  liable,  like  the 
carrier,  for  all  goods  of  the  guest  lost  in  the  inn,  unless  the 
loss  happened  by  an  act  of  God  or  a  public  enemy  or  by  fault 
of  the  owner.  Supporting  this  view  Cyc.  cites  many  cases 
from  various  states.  According  to  another  view  an  innkeeper 
is  liable  only  when  negligent,  but  that  he  owes  the  highest 
possible  degree  of  care  to  his  guest:  but  if  such  care  has  been 
exercised,  and  the  guest's  goods  have  been  injured  or  lost,  the 
innkeeper  is  not  liable.  Many  cases  are  cited  in  support  of 
this  rule.  The  same  text  also  says  that,  whatever  view  is  adopted, 
it  is  agreed  that  upon  loss  or  injury  i6  the  goods  of  the  guest 
being  shown  the  innkeeper  is  prima  facie  liable,  and  the  burden 
is  on  him  of  establishing  such  facts  as  will  exonerate  him.  It 
has  been  held  in  our  own  state  that  the  liability  of  an  innkeeper, 
while  not  precisely  the  same,  is  analogous  to  that  of  a  common 
carrier,  and  that  the  reasons  for  the  liability  are  the  same.  Bat- 
terson  v.  Yogel,  10  Mo.  App.  235.  In  this  case  the  court  said: 
'The  case  of  the  innkeeper  is  this:  He  is  prima  facie  liable  for 
the  loss  of  his  guest.  He  may  show  that  he  was  diligent  and 
that  the  guest  was  negligent;  but,  though  ever  so  diligent,  he 
is  liable  for  the  loss  of  goods  of  his  guest  not  arising  from 
the  negligence  of  the  guest,  the  act  of  God,  or  public  enemies.' 
We  have  found  no  case  in  this  state  that  tends  to  run  counter 
to  the  rule  as  laid  down  in  the  Batterson  case;  hence  that  seems 
to  be  our  rule.  Defendant  urges  that  plaintiff's  baggage  was 
never  infra  hoapitium,  that  is,  in  the  care  and  under  the  custody 
of  the  innkeeper,  and  that  therefore  no  liability  attached.  As 
stated,  the  fact  that  plaintiff  was  a  guest  is  not  questioned.  He 
had  put  his  baggage  where  it  was  customary  to  put  baggage 
while  a  guest  was  registering  and  seeing  about  a  room.  Plaintiff 
did  not  register  immediately  after  setting  his  grip  by  the  bell 
boys'  bench,  but  would  have  then  had  there  been  a  room.  He 
was  told  there  would  be  a  room,  and  he  waited  for  the  room. 
His  baggage  was  where  it  should  have  been  at  least  up  to  the 
time  he  asked  for  and  failed  to  get  a  room.  .  .  .  Should  plaintiff's 
negligence  bar  recovery  as  a  matter  of  law?  Defendant  did 
not  plead  contributory  negligence,  but  merely  a  general  denial. 
But  notwithstanding  that  contributory  negligence  is  not  pleaded, 
yet,  under  the  rule  as  laid  down  in  Batterson  v,  Vogel,  supra, 
« if  plaintiff's  negligence  was  the  cause  of  the  grip  being  lost, 
he  cannot  recover.  Plaintiff's  familiarity  at  defendant's  hotel 
no  doubt  contributed  to  his  lack  of  attention  to  his  baggage, 
and  perhaps  gave  him  a  feeling  of  security  that  a  stranger  might 
not  have  had,  but  plaintiff  is  to  be  considered  as  he  was.  We 
do  not  think  that  plaintiff's  negligence  was  any  more  than  a 
question  for  the  trier  of  the  facts,  and  therefore  we  decline  to 
sustain  appellant  on  this  feature." , 

Liability  op  Electric  Light  Company  for  Injury  to  Em- 
ployee.— It  seems  that  one  contracting  with  a  manufacturer  to 
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fnmi^  electrical  energy  for  the  factory  is  not  liable  to  an  em- 
ployee in  the  factory  for  in  jury,  caused  by  permitting  the  lights 
to  go  out,  on  the  theory  that  he  is  the  manufacturer's  agent  to 
furnish  the  lights,  since  he  owes  no  duty  to  the  employee.  It  was 
so  held  in  Mullican  v.  Meridian  light,  etc.,  Co.  (Miss.)  83  So. 
816,  reported  and  annotated  in  9  A.  L,  R.  165,  wherein  the  court 
said:  "The  contract  imposed  no  duty  upon  the  light  company 
to  furnish  lights  and  keep  them  burning  in  the  factory  for  the 
use  and  safety  of  the  employees  therein.  No  such  service  was 
promised  or  contemplated  under  the  contract,  therefore  it  neces- 
sarily follows  that,  since  there  was  no  such  duty  on  the  part  of 
the  light  company  toward  the  deceased,  there  can  be  no  liability 
against  it  for  damages  on  account  of  the  unfortunate  death 
alleged  to  have  been  caused  by  the  extinguishment  of  the  lights  in 
the  plant.  The  appellant  contends  that  the  light  company  was  the 
agent  of  Crawford,  and  as  such  agent  negligently  failed  to  keep 
the  plant  lighted  as  a  duty  owed  to  Crawford  and  the  deceased 
employee,  Mullican.  We  have  reviewed  exhaustively  the  authori- 
ties on  the  question  of  the  liability  of  agents  for  negligence  in 
the  performance  of  duties  to  principals  and  third  persons,  and 
with  much  interest  we  have  observed  the  distinctions  made  be- 
tween acts  of  nonfeasance  and  misfeasance,  or  acts  of  omission 
and  commission.  We  find  our  own  court  in  Feltus"  v.  Swan,  62 
Miss.  415,  held  that  a  mere  agent  is  not  liable  for  an  omission  of 
duty  except  to  his  principal.  This  rule  appears  to  be  well  estab- 
lished in  the  textbooks  and  many  decisions  in  other  states'.  How- 
ever, the  more  modern  rule,  which  we  think  is  based  upon  better 
reasoning,  is  that  the  relation  of  agency  does  not  exempt  a  per- 
son from  liability  for  an  injury  to  a  third  person  resulting  from 
his  neglect  of  duty  for  which  he  would  otherwise  be  liable.  This 
liability  is  not  based  upon  the  contractual  relation  existing  be- 
tween the  principal  and  agent,  but  upon  the  common-law  obli- 
gation that  every  person  must  so  use  that  which  he  controls  as 
not  to  injure  another.  But  it  must  be  borne  in  mind  that  this 
rule  of  liability  always  rests  upon  the  question  of  the  duty  of 
the  agent  toward  the  injured  party  and  his  negligent  disregard 
or  violation  of  that  duty,  and  that  where  no  duty  exists  there  can 
be  no  liability.  It  is  the  fact  that  the  agent  is  guilty  of  a  wrong- 
ful or  negligent  act  amounting  to  a  breach  of  duty  which  he  owes 
to  the  injured  person  that  makes  him  liable.  It  seems,  there- 
fore, that  the  modem  rule  tends  to  abolish  the  distinction  be- 
tween the  agent's  acts  of  commission  and  omission  wherever  such 
act  involves  a  breach  of  duty.  21  B.  C.  L.  851 ;  Story,  Agency, 
J  309.^  It  is  argued,  in  substance,  by  the  appellants  that  the  light 
company  as  agent  of  Crawford  negligently  failed  to  furnish 
lights  continuously  burning  for  the  use  and  protection  of  the 
employees  in  the  factory.  This  contention  cannot  be  maintained, 
in  our  judgment,  for  the  reason  that  there  was  no  privity  or  other 
relation  between  the  light  company  and  the  deceased  which  obli- 
gated the  light  company  to  furnish  continuous  lighting,  or  any 
lights  whatever,  in  the  factory.  Nor  was  there  any  common-law 
duty  imposed  upon  the  light  company  to  furnish  a  safe  and  con- 
tinuously lighted  plant  for  >  the  use  and  safety  of  the  deceased. 
In  truth,  the  light  company  here  was  not  an  agent  of  Crawford 
to  furnish  lights  in  the  factory.  It  had  no  control  or  super- 
vision over  the  lighting  of  the  plant,  but  was  a  mere  contractor 
to  furnish  electrical  energy  for  power  purposes  at  a  stipulated 
price  per  kilowatt  hour.  Therefore,  in  view  of  the  facts'  alleged 
in  the  declaration,  there  is  no  liability  on  the  part  of  the  light 
company  for  the  unfortunate  death  of  Mr.  Mullican." 

Validity  of  Sunday  Law  Discriminating  Against  Barbers 
AS  to  Degree  op  Punishment. — In  State  v.  MuiTay  (Neb.)  175 
N.  W.  666,  reported  and  annotated  in  8  A.  L.  B.  563,  it  was 
held  that  a  statute  is  not  unconstitutional,  as  discriminative  class 


legislation,  by  reason  of  the  fact  that  it  imposes  on  barbers 
a  more  severe  penalty  for  working  at  their  trade  on  Sunday 
than  that  imposed  by  the  General  Sunday  Act  of  the  state.  Said 
the  court  referring  to  the  statute  complained  of:  "It  applies 
equally  to  all  of  the  members  of  a  certain  class,  namely,  the 
barbers  of  the  state,  and  it  seems  to  be  a  reasonable  exercise 
of  the  police  power.  Under  this  power  the  legislature  in  its 
discretion  may  impose  such  reasonable  penalty,  as  will  apply 
to  all  the  members  of  any  given  class  of  persons  for  working 
on  Sunday,  as  it  may  deem  reasonably  necessary  to  make  the 
act  effective.  Statutes  similar  to  ours  that  inflict  a  heavier 
penalty  for  barbering  on  Sunday  than  is  imposed  on  other  classes 
of  labor  for  violation  of  the  General  Sunday  Acts  have  been 
held  constitutional.  Breyer  v.  State,  102  Tenn.  103,  50  S.  W. 
769;  Stanfeal  v.  State,  78  Ohio  St.  24,  84  N.  E.  419,  14  Ann. 
Cas.  138;  People  v.  BeUet,  99  Mich.  161,  22  L.  B.  A.  696,  41 
Am.  St.  Rep.  589,  51  N.  W.  1094.  In  the  Michigan  case  the 
subject  is  discussed  at  some  length.  The  court  aptly  said: 
^It  is  conceded  that  the  state,  in  the  exercise  of  its  police  power, 
has  the  right  to  enact  Sunday  laws,  and  that  it  also  has  the 
right  to  provide  for  the  regulation  and  restriction  of  those 
engaged  in  an  employment  which  in  and  of  itself  may  prove 
harmful  to  the  community,  such  as  the  liquor  traffic.  But  it 
is  contended  that  the  business  of  conducting  a  barber  shop 
is  not  of  this  class,  and  that  it  is  not  in  the  nature  of  class 
legislation  to  prohibit  this,  business  under  more  severe  penalties 
than  those  provided  for  the  conduct  of  other  legitimate  business 
on  Sunday.  We  do  not  deem  the  act  in  question  open  to  such 
objection.  By  class  legislation  we  understand  such  legislation 
as  denies  rights  to  one  which  are  accorded  to  others,  or  inflicts 
upon  one  individual  a  more  severe  penalty  than  is  imposed  upon 
another  in  like  case  offending.'  Cooley  Const.  Lim.  7th  ed.  554, 
is  cited  in  support  of  the  text.  Defendant  argues  too  that,  in 
view  of  the  stipulation  which  provides  that  Lefler  'was  in  neces- 
sary need  of  barbering  in  order  to  be  comfortable  and  healthy/ 
this  made  the  barbering  a  work  of  necessity.  We  do  not  think 
so.  Lefler  was  barbered  in  the  barber  shop.  Under  the  agreed 
statement  of  facts  he  did  not  come  within  the  class  of  persons 
who  are  excepted  from  the  operation  of  the  statutes,  and  for 
whom  the  services  of  a  barber  may  lawfully  be  performed  'in 
connection  with  the  medical  treatment  of  persons  conflned  to 
their  rooms  or  in  a  hospital  and  being  tinder  the  care  of  a 
physician.'  If  any  of  these  conditions  had  obtained,  the  barber- 
ing, under  the  express  terms  of  the  act,  would,  of  course,  be 
construed  to  be  a  work  of  necessity.  It  will  not  be  presumed 
that  the  legislature  by  this  act  intended  to  make  it  a  crime,  in 
a  case  of  emergency,  to  cut  the  hair  or  to  remove  the  beard 
of  a  person  who  has  sustained  injuries  about  the  head  or  face, 
and  for  whose  proper  treatment  such  services  are  required.  The 
facts  stipulated  do  not  present  a  case  of  that  kind.  Defendant's 
contention  that  it  is  not  within  the  province  of  the  legislature 
to  define  what  is  a  work  of  necessity  or  charity  does  not  seem 
to  be  well  founded.  In  Petit  v.  Minnesota,  177  U.  S.  164,  44 
L.  ed.  716,  20  Sup.  Ct.  Ret).  666,  the  Supreme  Court  of  the 
United  States  commented  on  and  approved  this  language  found 
in  the  Minnesota  opinion :  In  view  of  all  these  facts,  we  cannot 
say  that  the  legislature  has  exceeded  the  limits  of  its  legislative 
police  power  in  declaring  that  as  a  matter  of  law,  keeping 
barbers'  shops  open  on  Sunday  is  not  a  work  of  necessity  or 
charity,  while  as  to  all  other  kinds  of  labor  they  have  left  that 
question  to  be  determined  as  one  of  fact.'" 


"That  personal  property  has  no  situs  seems  rather  a  meta- 
physical position  than  a  practical  and  legal  truth."--Per  John- 
son, J.,  in  Smith  v,  Georgetown  Union  Bank,  5  Pet.  525. 
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Illinois  Bar  Association. — The  next  annual  meeting  of  the 
Illinois  Bar  Association  will  be  held  in  June  at  Dixon. 

Indian  Elected  Probate  Judge. — James  Irving,  a  Yankton 
Sioux  Indian,  has  been  elected  judge  of  the  Probate  Court  at 
Pipestone,  Minnesota. 

Minnesota  Judge  Retires. — ^After  twelve  years'  service  Judge 
W.  C.  Crawford  has  retired  from  the  District  Court  of  the  Sixr 
teenth  judicial  district  of  Minnesota. 

Resignation  op  Illinois  Judge.— Judge  C.  H.  Donnelly  of 
McHenry  county  has  resigned  as  circuit  judge  after  thirty  years 
of  service  on  the  bench.     His  home  is  at  Woodstock. 

Lawyers  Predominate  in  New  Missouri  Legislature. — 
Lawyers  hold  a  scant  majority  of  two  over  the  farmers  in  the 
next  Missouri  General  Assembly.     There  are  forty-one  of  them. 

District  Attorney  in  California  Resigns.— After  ten  years' 
service  as  district  attorney  of  Orange  county,  L.  A.  West  has 
resigned  and  returned  to  private  practice  in  Santa  Ana. 

Bar  Association  of  Skagit  County,  Washington. — The 
Skngit  County  Bar  Association  of  Washington  has  elected  Ben 
Driftmier  of  Anacortes,  president  of  that  body. 

Bar  AssocLiTiON  of  Linn  County,  Oregon.— J.  R.  Wyatt  of 
Albany,  Oregon,  has  been  elected  president  of  the  Linn  County 
Bar  Association. 

Rhode  Island  Bar  Association. — Richard  B.  Comstock  was 
for  a  fifth  time  elected  president  of  the  Rhode  Island  Bar  Asso- 
ciation at  the  annual  meeting  held  in  December  in  Providence. 

Nebraska  Bar  Association. — The  annual  convention  of  this 
association  met  at  Lincoln  in  December  under  the  charge  of 
President  W.  M.  Morning  of  that  city. 

Grayson  County  Bar  Association  of  Texas. — At  a  meeting 
of  the  Grayson  County  Bar  Association  held  in  Sherman  in  De- 
cember £.  J.  Smith  of  Denison  was  elected  president. 

I'ORMER  Maryland  Jurist  Dead. — Former  Judge  James  Alfred 
Pearce  of  the  Maryland  Court  of  Appeals  died  at  Chesterton, 
Msryland,  recently.    He  retired  from  the  bench  in  1912. 

Former  Federal  Judge  Dead. — Judge  W.  H.  H.  Clayton, 
aged  80,  former  United  States  district  judge  in  Oklahoma,  died 
in  December.    He  was  a  brother  of  Gen.  Powell  Clayton. 

Judicial  Change  in  Utah. — ^Albert  A.  Law  of  Logan,  Utah, 
has  assumed  his  duties  as  judge  of  the  District  Court  of  the  First 
Judicial  district,  succeeding  Judge  J.  D.  Call  who  sat  there  for 
eight  years. 

United  States  District  Attorney's  Office  in  Massachu- 
setts Has  New  Assistant. — James  F.  Aylward,  former  city 
solicitor  of  Cambridge,  has  been  named  assistant  United  States 
District  Attorney. 

Changes  in  Montana  Supreme  Court. — ^Albert  J.  Galen  of 
Helena  and  Frank  B.  Reynolds  of  Billings  have  become  judges 
of  the  Montana  Supreme  Court,  succeeding  Justices  Hurley  of 
Glasgow  and  John  A.  Matthews  of  Townsend. 


New  United  States  Assistant  Attorney  General. — Leslie 
0.  Gamett  of  Virginia  has  been  appointed  an  assistant  attorney 
general  of  the  United  States  and  put  in  charge  of  the  division 
of  public  lands. 

San  Francisco  JuRiar  Honored. — ^Judge  John  J.  Hunt,  who 
has  retired  from  the  Superior  Court  of  California  after  forty- 
one  consecutive  years  of  service,  was  recently  honored  by  the 
San  Francisco  Bar  Association  with  a  luncheon. 

Former  Delaware  Senator  to  Practice  Law  in  Washing- 
ton.— ^Former  United  States  Senator  Willard  Saulsbury  of  Dela- 
ware has  returned  to  Washington  to  practice  law,  associating 
himself  with  the  firm  of  Britton  &  Gray. 

Death  of  Former  Colorado  Judge. — Wilbur  Fisk  Stone,  for- 
merly a  justice  of  the  Colorado  Supreme  Court,  is  dead.  He  was 
bom  at  Litchfield,  Connecticut,  and  graduated  from  the  University 
of  Indiana  in  1857. 

Kansas  Judiciary  has  Additional  Member. — George  F. 
Beezeley  of  Girard,  former  county  attorney,  has  been  appointed 
judge  of  the  new  division  of  the  District  Court  of  Crawford 
county.  He  received  his  legal  education  at  the  University  of 
Kansas. 

Former  Judge  of  West  Virginia  Supreme  Court  of  Appeals 
Dead. — ^Former  Judge  Warren  MiQer  of  West  Virginia  died  late 
in  December.  He  served  one  term  as  a  memher  of  Congress 
and  was  one  of  the  judges  of  the  West  Virginia  Court  of  Appeals 
for  a  number  of  years. 

General  Sessions  Court  of  New  York  City. — The  recent 
death  of  Judge  James  T.  Malone  of  the  General  Sessions  Court 
of  New  York  city  has  caused  the  appointment  of  Alfred  J. 
Talley  to  fill  the  vacancy.  Judge  Talley  was  formerly  assistant 
district  attorney  for  New  York  county. 

Attorney  General  of  Utah  Announces  Appointments. — 
Attorney  General  Harvey  H.  Cluff  of  Utah  has  announced  the 
appointment  of  assistants  as  follows:  W.  Hall  Farr  of  Ogden; 
William  A.  Hilton  of  Salt  Lake  City;  Lawrence  A.  Miner  of 
Nephi,  and  J.  Robert  Robinson  of  Vernai. 

Circuit  Judges^  AssoaATiON  of  Wisconsin. — ^Judge  Chester 
Fowler,  of  Fond  du  Lac,  was  re-elected  president  of  the  Circuit 
Judges'  Association  of  Wisconsin  at  a  recent  convention  last- 
ing two  days.  The  next  annual  meeting  will  be  held  in  Decem- 
ber at  Milwaukee. 

Oklahoma  Bar  Association. — At  the  annual  meeting  of  the 
Oklahoma  Bar  Association  held  in  January  at  Oklahoma  City, 
Preston  C.  West  of  Tulsa  was  elected  president  for  1921.  Judge 
C.  B.  Ames,  formerly  assistant  attorney  general  of  the  United 
States  and  now  practicing  law  in  Oklahoma  City,  delivered  the 
address  of  welcome. 

Changes  in  Personnel  of  Indiana  Supreme  Court. — The 
Supreme  Court  of  Indiana  has  by  the  recent  election  been  changed 
in  its  personnel,  there  being  two  new  judges,  namely,  J.  C.  Travis 
of  Laporte  and  Louis  Ewbank  of  Indianapolis,  in  place  of  the 
late  Judge  Lawson  Har\^ey  of  Indianapolis  and  Judge  Moses  B. 
Lairy  of  Logansport. 

Federation  of  Bar  AssoaATiONS  or  Illinois. — Perry  L.  Per- 
sons of  Waukegan,  Illinois,  has  been  elected  president  of  the 
newly  formed  Federation  of  Bar  Associations  of  Illinois.  Other 
officers  elected  are:   Vice-president,   Ralph   C.   Austin,  Joliet; 
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treasurer,  Mrs.  Catherine  W.  McCulloch,  Evanston;   secretary, 
J.  Kent  Green,  Chicago. 

Washington  University  Law  School.— Beginning  with  the 
school  year  1923-1924  a  minimum  of  two  years  of  college  work 
will  be  required  by  Washington  University  School  of  Law,  St. 
Louis,  of  all  who  matriculate  as  regular  students.  Judge  Richard 
L.  Goode,  now  a  member  of  the  Missouri  Supreme  Court,  has  re- 
sumed his  former  position  as  dean  of  the  school. 

Vacancy  in  United  States  District  Attorney's  Office  in 
Philadelphia. — John  J.  Elcock  of  Philadelphia  has  been  ap- 
pointed an  assistant  to  United  States  District  Attorney  Charles 
D.  McAvoy  succeeding  Robert  J.  Sterrett  resigned.  He  is  a  son 
of  the  late  Judge  Thomas  R.  Elcoek. 

Sharpsburq,  Pennsylvania,  Lawyer  Appointed  Assisttant 
District  Attorney.— District  Attorney  Harry  H.  Rowland  of 
Pittsburgh  has  announced  the  temporary  appointment  of  Fred 
C.  McCutcheon  of  Sharpsl>urg  as  an  assistant  district  attorney. 
The  new  assistant  served  as  a  captain  of  artillery  during  the 
World  War.    He  succeeds  William  E.  Walsh  who  resigned. 

West  Virginia  Supreme  Court  of  Appeals. — Judge  Harold 
A.  Ritz  of  Bluefield,  West  Virginia,  has  been  designated  president 
of  the  state  Supreme  Covat  in  place  of  Judge  L.  Judson  Williams 
of  Lewisburg  whose  term  has  expired.  The  vacancy  caused  by 
the  expiration  of  Judge  Williams's  term  has.  been  filled  by  the 
election  of  former  Assistant  Attorney  General  Frank  Lively  of 
Charleston.  > 

Judicial  Changes  in  Idaho. — W.  F.  McNaughton  of  Coeur 
d'Alene,  Idaho,  has  been  appointed  to  the  judgeship  of  the  sixth 
judicial  district  of  that  state  to  fill  the  vacancy  created  by  the 
election  in  November  of  Judge  Robert  N.  Dunn  to  the  Supreme 
Court.  Chief  Justice  William  M.  Morgan  of  the  Supreme  Court 
has  retired  and  was  given  a  banquet  by  the  Ada  county  bar 
recently. 

Brooklyn  Has  New  County  Judges. — George  W.  Martin  of 
Brooklyn  has  been  appointed  a  judge  of  the  Kings  county  court 
succeeding  Judge  Charles  J.  McDermott  who  resigned.  The  new 
judge  is  a  graduate  of  Yale  College.  William  R.  Bayes  is  another 
new  appointee  of  the  same  court,  succeeding  Jhdge  Norman  S. 
Dike  who  has  been  elected  to  the  Supreme  Court.  Judge  Bayes 
is  a  graduate  of  Ohio  Wesleyan  University. 

Changes  in  Pennsylvania  Supreme  Court. — The  Pennsyl- 
vf^nia  Supreme  Court  has  a  new  head  in  Chief  Justice  von 
Moschzisker  succeeding  Chief  Justice  Brown  whose  term  has  ex- 
pired. It  has  also  two  new  associate  justices,  namely,  Sylvester 
C.  Sadler  who  takes  the  place  of  the  former  chief  justice  and 
William  I.  Schaffer  who  takes  the  place  of  Justice  John  Stewart, 
who  was  killed  in  a  trolley  accident. 

Appointment  of  New  Attorney  General  of  Minnesota. — 
Clifford  L.  Hilton,  who  was  re-elected  attorney  general  of  Minne- 
sota, has  reappointed  his  old  staff  of  assistants.  They  are  C. 
Ix>uis  Weeks,  deputy  attorney  general;  Henry  C.  Flannery,  Eg- 
bert S.  Oakley,  James  E.  Markham,  RoUin  S.  Smith,  Montreville 
J.  Brown,  Albert  F.  Pratt  and  C.  H.  Christopherson,  assistant 
attorney  general. 

President's  Secretary  to  Practice  Law. — Joseph  P.  Tu- 
multy, secretary  to  President  Wilson,  has  announced  that  he  has 
declined  appointment  as  a  chief  justice  of  the  Court  of  Customs 
Appeal,  offered  him  by  the  president,  and  that  he  will  begin  the 
practice  of  law  in  Washington  after  March  4. 


New  Editor  op  American  Bar  AsBoaATiON  Journal.— 
Major  Edgar  B.  Tolman,  who  was  corporation  counsel  under 
Mayor  Harrison,  has  been  appointed,  by  the  American  Bar  Asso- 
ciation, editor  in  chief  of  the  association's  journal,  to  succeed  the 
late  Stephen  S.  Gregory  of  Chicago.  Major  Tolman  has  been 
president  of  the  Iroquois  Club,  the  Chicago  Bar  Association  and 
the  Illinois  State  Bar  Association.  During  the  war  Major  Tolman 
was  in  charge  of  the  draft  work  in  Chicago,  and  later  assistant 
to  the  adjutant-general  in  Springfield. 

Association  of  American  Law  Schools  Makes  Drive  fob 
Teachers  of  Law. — A  special  committee  on  recruiting  the  teach- 
ing branch  of  the  legal  profession  has  been  appointed  by  the 
Association  of  American  Law  Schools.  It  is  the  purpose  of  the 
committee  to  keep  as  full  a  record  as  possible  of  persons  who 
desire  to  enter  upon  the  teaching  of  law;  to  give  information 
as  to  persons  available  for  law  teaching  to  law  school  authorities 
who  desire  such  information,  and  to  give  to  young  men  informa- 
tion with  regard  to  the  teaching  branch  of  the  profession.  Teach- 
ers of  law  are  becoming  scarcer  throughout  the  country,  it  is  said, 
and  the  association  hopes  interest  may  be  aroused  in  the  younger 
men  about  to  enter  the  teaching  profession.  Prof.  Charles  K. 
Burdick,  of  Cornell  University,  is  chairman  of  the  committee. 
Other  members  are:  Dean  William  C.  Jones,  of  the  University 
of  California;  A.  M.  Dobie,  of  the  University  of  Virginia;  A. 
M.  Thompson,  of  the  University  of  Pittsburgh,  and  H.  Claude 
Horace,  of  the  University  of  Iowa. 


Condonation  of  Matrimonial  Offense  by  Letter. — ^In 
Crocker  v.  Crocker,  recently  decided  by  the  Court  of  Appeal,  the 
interesting  question  was  raised  whether  a  letter  written  by  a 
spouse  offering  forgiveness  for  the  commission  of  adultery  was 
sufficient  to  establish  condonation  of  that  offense.  The  facts  were 
that  a  husband  petitioner  for  divorce  on  the  ground  of  his  wife's 
adultery,  who  was  at  the  material  times  a  soldier  in  service 
abroad,  had,  with  knowledge  of  the  adultery,  written  the  respond- 
ent a  letter  in  which  he  offered  to  forgive  her  and  stop  the 
divorce  proceedings  he  was  contemplating  if  she  would  leave  a 
certain  town  and  live  with  him  elsewher^.  She  replied  three  days 
later  accepting  that  condition,  and  took  certain  action  on  the 
strength  of  his  offer,  but  the  following  day  received  another  letter 
in  which  he  withdrew  his  offer  of  forgiveness,  and  said  he  would 
have  nothing  more  to  do  with  her.  He  had,  before  he  made  the 
offer,  stopped  the  respondent's  allowance,  and  caused  the  children 
of  the  marriage  to  be  taken  from  her,  and  he  had  not,  when  he 
retracted  his  offer,  taken  any  action  to  restore  the  previous  posi- 
tion in  respect  of  either  of  these  matters.  The  respondent  ad- 
mitted adultery,  but  pleaded  condonation.  It  was  decided  by  Sir 
Henry  Duke,  P.  (149  L.  T.  Jour.  106)  that  there  cannot,  in 
view  of  the  decision  of  the  full  court  in  Keats  v.  Keats  and 
Montezuma  (1  Sw.  &  Tr.  334),  be  condonation  by  mere  words 
of  forgiveness,  whether  spoken  or  written,  but  that  to  constitute 
condonation  there  must  be  such  conduct  as  in  the  circumstances 
of  the  parties  amounts  to  reinstatement  of  the  offending  spouse. 
Condonation  therefore  was  not  established.  His  Lordship  de- 
cided also  that  the  letters  relied  on  by  the  respondent  did  not 
for  want  of  consideration  moving  from  the  wife  constitute  a  con- 
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tract  binding  the  petitioner  not  to  institute  divorce  proceedings. 
The  respondent  appealed  to  the  Court  of  Appeals  where  the 
judgment  of  the  lower  court  was  affirmed. 

PRACTITIONERa  OP   LtGHTEB  VeRSE  AT  THE    SCOTS   BaR. — ^Ever 

since  the  classic  days  of  Scott  and  Jeffrey,  literature  has  always 
had  numerous  votaries  among  members  of  the  Scottish  Bar. 
Following  the  great  names  that  have  been  mentioned  came  those 
of  Wilson,  Lockhart,  Aytoun,  Sir  William  Hamilton — all  dis- 
tinguished in  general  literature — ^and  those  of  Cosmo  Innes  and 
John  Hill  Burton  in  the  domain  of  historical  research.  But, 
apart  from  those  who  have  taken  the  pursuit  of  letters  seriously, 
there  have  been  not  a  few  others  who  have  thrown  off  in  their 
leisure  hours  many  a  jeu  d'esprit  for  which  they  have  made  the 
Profession  their  debtors  inasmuch  as  several  of  the  products  of 
their  sprightly,  muse  have  made  sport  of  the  substance  or  the 
terminology  of  Scots  law  and  procedure.  One  of  the  most  dis- 
tinguished of  those  who  achieved  success  in  this  lighter  vein  was 
George  Outram,  whose  ''Legal  and  Other  Lyrics,"  enshrining  such 
gems  as  "The  Annuity,"  "The  Process  of  Augmentation,"  "Mul- 
tiplepoinding,"  "Soumin  and  Roumin,"  have  been  the  delight  of 
two  or  three  generations  of  Scots  lawyers  and  others;  while 
Lord  Neaves'  "Songs  and  Verses,"  originally  contributed  to 
Blackwood's  Magaeine,  with  their  rollicking  humor,  have  also 
found  many  enthusiastic  admirers.  One  of  Neaves's  jeux  cPesprit 
was  his  "Tourists'  Matrimonial  Guide  to  Scotland,"  which  on 
more  than  one  occasion  has  been  cited  in  the  English  Divorce 
Court  as  an  accurate,  though  humorous,  exposition  of  the  pecu- 
liarities of  the  Scots  law  of  marriage.  Since  the  days  of  Ou- 
tram and  Neaves  there  have  been  fewer  successful  practitioners 
of  lighter  verse  at  the  Scots  Bar,  but  the  tradition  has  always 
been  maintained,  and  now  Professor  Gloag,  of  the  Law  Chair 
in  the  University  of  Glasgow,  has  entered  the  field  with  his  "Car- 
mina  Legis" — ^verses  illustrative  of  the  law  of  Scotland,  which, 
like  Sir  Frederick  PoUock's  "Leading  Cases  Done  into  English," 
is  intended  to  make  the  study  of  legal  principles  a  little  more 
palatable  to  the  student  than  the  usual  mode  of  instruction  by 
the  average  text-book  is  apt  to  be;  yet  while  this  is  the  pro- 
fessor's design,  a  touch  of  humor  is  not  wanting  in  the  resetting 
of  familiar  decisions  in  a  metrical  dress. 

Judges  as  Litigants. — Cynical  critics  of  legal  matters  have  oc- 
casionally been  heard  to  comment  on  the  fact  that  members  of  the 
Profession,  always  ready,  as  they  say,  to  counsel  others  to  embark 
on  litigation,  are  ever  chary  about  indulging  in  it  on  their  own 
account.  And  to  this  it  has  to  be  said,  first  of  all,  for  the  honor 
of  the  Legal  Profession,  that  its  members  do  not  readily,  and 
without  due  consideration  of  the  facts  laid  before  them,  advise 
proceedings;  but  we  suppose  it  is  the  fact  that  lawyers  do  not 
very  often  go  to  law  on  their  own  account,  a  circumstance  no 
doubt  in  part  due  to  their  familiarity  with  the  law's  uncertainty. 
But  suits  at  the  instance  of  lawyers,  and  even  of  judges,  are  not 
unknown.  Mr.  Justice  Peterson  was,  recently,  one  of  the  plain- 
tiffs in  an  action  before  Mr.  Justice  Astbury  to  restrain  what 
was  alleged  to  be  a  serious  nuisance  caused  to  the  enjoyment  of 
his  house  by  two  noisy  sawing  operations,  and  the  learned  judge, 
with  his  co-plaintiffs,  was  successful  in  obtaining  an  injunction. 
An  earlier  instance  in  which  a  judge  was  plaintiff  occurred  in  a 
somewhat  curious  case  in  Scotland  in  1771,  when  Lord  Monboddo, 
one  of  the  Senators  of  the  College  of  Justice,  a  learned  and  acute 
thinker,  though  in  some  ways  eccentric,  brought  an  action  against 
a  farrier  for  the  value  of  a  horse  which  died  while  under  his 
charge.  Lord  Monboddo  had  employed  the  farrier  to  attend  to 
the  horse,  and  had  given  him  positive  instructions  that  he  should 


give  the  animal  no  medicine  but  nitre.  The  farrier  gave  the  horse 
nitre,  but,  in  order  to  take  off  the  sharp  taste  of  the  medicine, 
and  to  make  the  horse  swallow  it  more  readily,  mixed  it  with 
a  small  quantity  of  treacle.  The  horse  died,  hence  the  action. 
It  is  interesting  to  recall  that  counsel  for  Lord  Monboddo  was 
James  Boswell,  the  biographer  of  Dr.  Johnson,  who  argued  very 
learnedly  in  support  of  the  action,  citing  various  passages  from 
the  civil  law  and  from  the  Dutch  as  well  as  Scottish  jurists. 
D^pite  his  arguments,  however,  the  action  failed  and  was  dis- 
missed with  costs,  the  court  holding  that  the  farrier  had  not  gone 
uUra  fines  vnandati,  but  that  the  mode  followed  was  necessary 
to  fulfil  the  orders  given.  There  is  a  tradition,  of  doubtful  re- 
liability however,  that  Lord  Monboddo  was  so  disgusted  at  the 
decision  that  thereafter  he  always  sat  at  the  clerks'  table  instead 
of  on  the  Bench  beside  his  brother  judges.  That  he  did  take 
his  seat  below,  instead  of  on  the  Bench,  during  the  later  years 
of  his  judgeship  is  well  authenticated,  but  probably  his  growing 
deafness  rather  than  the  other  reason  was  the  true  explanation 
of  this  idiosyncrasy. 

Dickens  and  Thackeray  as  Students  at  the.  Middle  Temple. 
— ^By  the  death  of  Mr.  John  Digby,  one  of  the  senior  Benchers 
of  the  Middle  Temple,  what  is  probably  the  last  link  connecting 
the  present  generation  with  the  Temple  student  days  of  Dickens 
and  Thackeray  has  been  broken.  It  was  one  of  Mr.  Digby's 
proud  recollections  that  he  had  dined  in  hall  with  both  distin- 
guished writers.  Dickens  joined  the  Middle  Temple  in  1839,  but 
in  1856,  finding  that  his  life  work  was  to  be  in  the  domain  of 
literature  rather  than  in  that  of  law,  he  presented  a  petition  to 
the  Benchers  of  the  Inn  in  which,  after  reciting  that  he  had 
entered  himself  a  student  of  the  Honourable  Society  with  the 
intention  of  keeping  the  requisite  number  of  terms  and  of  being 
called  to  the  Bar,  he  continues  as  follows:  "That  although  your 
petitioner  was  at  that  time  a  writer  of  books,  he  did  not  foresee 
that  literature  as  a  profession  would  so  entirely  engross  his  time 
and  become  the  business  of  his  life,  as  it  has  since  done  and  now 
does;  that  in  the  pursuit  of  his  art  (both  in  his  own  country  and 
in  others)  your  petitioner  has  been  entirely  diverted  from  the 
pursuit  of  the  law;  and  he  has  long  had  reason  to  believe  that 
the  separation  is  final.  Your  petitioner,'  with  this  expression  of 
his  inability  to  become  a  law  student  in  anything  but  in  name, 
respectfully  begs  permission  to  withdraw  himself  from  the  stu- 
dent list  and  to  have  his  deposit  money  returned  to  him  if  your 
worships  should  see  no  objection  to  granting  him  this  favour." 
Upon  this  petition  the  relevant  minute  of  the  "Parliament"  of 
the  Middle  Temple  is  to  the  effect:  "It  is  ordered  that  the  same 
be  allowed."  We  cannot,  therefore,  claim  Dickens  as  a  member 
of  the  Bar.  We  wisli  we  could,  for  the  law  and  its  practice 
greatly  interested  him,  and  by  his  exposure  of  the  dilatory 
methods  of  Chancery  he  helped  to  bring  about  a  much  needed 
reform.  But  while  we  cannot  claim  for  the  author  of  "Pick- 
wick" more  than  that  he  was  for  a  time  a  Bar  student,  we  can 
claim  for  his  great  contemporary,  William  Makepeace  Thacke- 
ray, that  he  was  duly  called  to  the  Bar,  his  student  experiences 
being  turned  to  excellent  literary  account  in  the  pages  of  "Pen- 
dennis."  Thackeray  entered  the  Middle  Temple  as  a  student  in 
1831,  and  was  called  in  1848  in  the  hope  of  being  able  to  obtain 
an  appointment  as  police  magistrate.  This  was  not  to  be,  and 
happily  for  himself  and  for  his  admirers  was  it  so  ordered,  for, 
had  he  received  such  an  office,  one  feels  fairly  sure  that  he  would 
not  have  found  it  congenial,  and  certain  that  we. should  have 
been  without  some  of  those  masterpieces  that  have  long  been 
the  delight  of  all  lovers  of  pure  English  and  brilliancy  of  por- 
traiture. 
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Contributions  by  Corporations  to  Beneficent  Objects. — 
The  recent  case  of  Evans  v.  Brunner,  Mond  &  Co.,  Limited,  has 
raised,  not  for  the  first  time,  for  there  appear  to  have  been  a 
considerable  number  of  cases  reported  bearing  on  the  point,  the 
question  whether  a  trading  company  can  apply  its  funds  to  pro- 
mote objects  which,  however  beneficial  to  the  community,  may 
be  said  to  be  but  remotely  conducive  to  the  attainment  of  its 
own  special  raison  d'etre.  Many  of  us,  especially  during  the  war, 
have  noticed  in  the  published  accounts  of  banks  and  other  public 
companies  items  recording  benefactions  out  of  the  corporate 
funds  towards  various  beneficent  objects  which,  although  not 
legally  within  the  ambit  of  the  company's  constitution,  few  share- 
holders would  raise  the  slightest  objection  to,  but,  on  the  other 
hand,  whole-heartedly  approve.  The  recent  case,  however,  was 
of  a  somewhat  different  character.  The  company's  main  object 
was  the  manufacture  of  chemicals,  and  it  had  been  formed  in 
1881  to  acquire  the  business  of  a  firm  of  the  same  name  engaged 
in  similar  business  to  that  which  the  company  carried  on.  By 
the  memorandum  of  association  the  company  ^^as  authorized  to 
do  all  things  necessary  or  conducive  to  the  attainment  of  its  main 
object.  The  shareholders,  at  a  meeting  held  after  the  directors' 
proposition  had  been  placed  beforp  them  in  reports  and  at  a 
previous  general  meeting,  resolved  by  a  very  large  majority  of 
votes  to  authorize  the  company's  directors  to  distribute  to  uni- 
versities or  other  scientific  institutions  the  substantial  sum  of 
£100,000  out  of  the  company's  funds  for  the  furtherance  of 
scientific  education  and  research,  A  small  minority  of  share- 
holders raised  objections  to  their  money  being  so  dealt  with,  and, 
as  a  matter  of  firs't  impression,  there  seems  considerable  force 
in  the  contention.  Mr.  Justice  Eve,  however,  while  admitting 
the  impression  the  view  taken  on  behalf  of  the  objecting  share- 
holders had  made  on  him,  refused  the  injunction  restraining  the 
directors  from  making  the  proposed  application  of  the  funds. 
The  evidence  of  the  chairman  of  directors,  who  had  been  inti- 
mately acquainted  for  a  long  period  with  the  conduct  of  the  com- 
pany's business,  showed  that  the  carrying  out  of  the  proposal 
in  the  resolution  would  not  be  an  application  of  funds  for  objects 
foreign  to  those  of  the  company  and  of  too  general  a  character. 
The  cogent  argument  that  the  company's  funds  might  be  used 
for  the  training  of  persons  who  would  afterwards  enter  the 
service  of  the  company's  rivals  in  business  was  on  the  balance  of 
advantage  and  disadvantage  brushed  aside,  and  the  benefit  to  be 
derived  by  the  company  held  to  be  not  too  remote,  the  resolution 
being  limited  by  an  implied  obligation  of  the  directors  to  exercise 
it  bona  fide  in  the  compan3r's  real  interests. 

Use  op  Force  to  Prevent  Escape  op  Criminal  from  Custody. 
— Sir  Hamar  Greenwood,  K.  C,  in  reply  to  a  question  addressed 
to  him  as  Chief  Secretary  for  Ireland,  by  Mr.  T.  P.  O'Connor 
recently,  enunciated  the  law  clearly  in  reference  to  the  inten- 
tional infliction  of  death  or  bodily  harm  in  the  prevention  of  the 
escape  of  criminals  from  custody.  Sir  Hamar  Greenwood  said 
that  four  men  under  arrest  tried  to  escape  and  "were  shot  dead. 
He  had  no  information  as  to  the  wounding  of  two  men.  The 
police  and  military  were  entitled  to  fire  on  men  who  were  at- 
tempting to  escape  or  who  refused  to  halt  when  called  upon  to 
do  so."  "The  intentional  infliction  of  death  or  bodily  harm," 
writes  Sir  Fitzjames  Stephen  in  his  Digest,  "is  not  a  crime  when 
it  is  done  by  any  person  in  order  to  arrest  a  traitor,  felon,  or 
pirate,  or  retake  or  keep  in  lawful  custody  a  traitor,  felon,  or 
pirate  who  has  escaped  or  is  about  to  escape  from  such  custody, 
although  such  traitor,  felon,  or  pirate  offers  no  violence  to  any 
person  .  .  .  provided  that  the  object  for  which  death  or  harm 
is   inflicted  cannot  be   otherwise   accomplished,"     The  doctrine 


laid  down  by  Hale  as  to  the  degree  of  force  or  violence  which 
may  be  used  in  order  to  arrest  a  criminal  seems  to  be  applicable 
in  the  case  of  the  prevention  of  a  criminal  from  effecting  his 
escape  from  lawful  custody.  Hale  pronounces  that  if  a  felon 
flies  or  resists  those  who  try  to  apprehend  him  and  cannot  other- 
wise be  taken  he  may  be  lawfuUy  killed:  (1  Hale,  pp.  481,  489). 
•  "The  rule,"  writes  Sir  Fitzjames  Stephen  in  commenting  on  the 
position  enunciated  by  Hale,  "seems  to  overlook  the  distinction 
between  taking  a  man  prisoner  and  taking  possession  of  his  dead 
body,  for  it  is  difficult  to  see  in  what  sense  a  pickpocket  can  be 
said  to  be  taken  if  he  is  shot  dead  on  the  spot.  The  rule  would 
be  more  accurately  expressed  by  saying  that  a  man  is  justified 
in  using  any  violence  to  arrest  a  felon  which  may  be  necessary 
for  that  purpose,  even  if  it  puts  and  is  known  or  meant  to  put 
his  life  in  the  greatest  possible  danger  and  is  inflicted  by  a  deadly 
weapon  and  does  in  fact  kill  him."  Every6ne  conunits  a  mis- 
demeanor and  is  liable,  upon  conviction  thereof,  to  be  sentenced 
to  hard  labor  who,  being  lawfully  in  custody  for  any  crimmal 
offense,  escapes  from  that  custody.  Escape  from  custody  is  dis- 
tinguishable from  prison  breach  in  which  there  must  be  an  actaal 
breaking  of  the  place  in  which  the  party  is  confined,  whether 
intentional  or  not.  The  voluntary  permission  of  escapes  by 
prisoners  on  the  part  of  persons  in  their  lawful  custody  renders 
such  persons  guilty  of  high  treason  if  the  escaped  prisoner  was 
guilty  of  high  treason;  of  being  an  accessory  after  the  fact  to 
the  felony  of  which  the  captured  prisoner  was  guilty  if  he  was 
guilty  of  felony;  of  misdemeanor  if  the  escaped  prisoner  was 
guilty  of  misdemeanor;  but,  as  Sir  Fitzjames  Stephen  observes, 
"it  does  not  appear  what  is*  the  effect  of  voluntarily  permitting 
the  escape  of  a  person  lawfully  charged  but  innocent  in  fact." 

REMINI8CENCES  OP  FREDERICK  Harrison. — In  a  rcccnt  issue 
of  the  London  Times,  Mr.  Frederick  Harrison,  who  entered  on 
his  ninetieth  year  on  October  18,  1920,  has,  through  the  medium 
of  a  special  correspondent,  placed  on  record  some  of  the  prin- 
cipal memories  and  impressions  in  a  review  of  his  life  in  which 
he  has  entered  into  every  field  of  intellectual  and  social  activity. 
"I  was  a  friend,"  Mr.  Harrison  said,  "of  George  Eliot,  read 
her  books  when  they  first  came  out,  and  I  have  read  many  of 
them  since,  but  find  they  are  rather — ^rather  solemn  and 
elaborate."  Mr.  Harrison,  in  the  report  of  his  inteniew  with 
the  Times  correspondent,  touches  very  lightly  on  his  career  at 
the  Bar,  a  matter  which  would,  of  course,  be  a  great  attraction 
to  persons  learned  in  the  law.  He  simply  says,  "When  I  was 
at  the  Bar  I  kept  myself  fit  by  riding."  His  reference,  however, 
to  George  Eliot  may  recall  the  fact  that  Mr.  Harrison  was 
frequently  consulted  by  her  as  to  legal  subtleties  in  the  con- 
struction of  the  plots  for  her  novels,  just  as  in  a  more  recent 
time  Mr.  Graham  Murray  (Lord  Dunedin)  advised  Stevenson 
with  a  view  to  greater  accuracy  as  to  questions  of  law  and  legal 
history  in  the  writing  of  his  novels.  Mr.  Harrison,  in  a  delightful 
article  in  Harper's  Magazine  for  September  1901,  entitled 
"Reminiscences  of  George  Eliot,"  relates  that  he  actually  wrote 
in  Felix  Holt  the  opinion  of  the  Attorney  General,  designated 
by  the  novelist  "one  of  the  first  conveyancers  of  the  day,"  an 
opinion  "given  in  the  case  more  than  twenty  years  ago."  The 
opinion,  which  is  printed  in  italics,  is  in  the  thirty-fifth  chapter 
of  that  novel,  and  Mr.  Harrison  told  the  author  that  he  "should 
always  boast  of  having  written  one  sentence  that  was  embodied 
in  English  literature."  The  opinion  is  as  follows:  "To  sum  up, 
we  are  of  opinion  that  the  title  of  the  present  possessors  of  the 
Transome  Estates  can  be  strictly  proved  to  rest  solely  upon  a 
base  fee  created  under  the  original  settlement  of  1729  and  to 
be  good  so  long  only  as  issue  exists  of  the  tenants  in  tail  by 
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whom  the  base  fee  was  created.  We  feel  satisfied  by  the  evidence 
that  such  issue  exists  in  the  person  of  Thomas  Transome,  other* 
wise  Trounsem,  of  Littleshaw.  But  upon  his  decease  without 
issue  we  are  of  opinion  that  the  right  in  remainder  of  the 
Bycliffe  family  will  arise,  which  right  would  not  be  bound  by 
any  statute  of  limitation."  Mr.  Harrison  has  related  in  Harper's 
Magaeine  that  the  first  application  George  Eliot  made  to  him  for 
advice  on  knotty  legal  points  in  the  development  of  the  plots 
of  her  novels  was  when  she  was'  engaged  over  Felix  Holt  in 
1865  and  1866.  "As  every  reader  knows,"  wrote  Mr.  Harrison, 
"the  plot  and  the  denouement  of  the  latter  part  of  the  story 
turn  on  an  intricate  legal  imbroglio  whereby  an  old  English 
family  were  suddenly  dispossessed  of  their  estates  which  they 
had  held  for  many  generations.  She  [George  Eliot]  had  en- 
deavored to  work  out  this  problem  for  herself,  but  found  herself 
involved  in  hopeless  technicalities  of  law.  She  had  written  to 
invite  me  to  join  a  party  consisting  of  Herbert  Spencer,  T. 
Huxley,  and  others,  and  she  then  imparted  to  me  her  difficulties 
as  to  the  law  of  entail  and  the  statutes  of  limitations.  She 
wrote  of  it  in  a  letter  to  me  of  the  9th  June  [1866]  that  she 
must  go  sounding  on  her  dim  and  perilous  way  through  law 
books  amidst  agonies  of  doubt.  I  offered  her  text-books,  but 
she  preferred  to  put  to  me  her  difficulties  in  writing.  The  law 
case  she  required  to  fit  her  plot  in  the  year  1832  was  one  which 
on  the  first  sight  of  it  seemed  impossible  in  the  face  of  the 
statutes  of  limitations,  for  she  wanted  to  dispossess  a  family 
which  had  been  in  peaceable  possession  of  estates  for  a  century." 
Mr.  Harrison's  "opinion"  of  the  Attorney-General  in  Felix  Holt 
was  the  result  of  an  exhaustive  "statement  of  her  needs"  sub- 
mitted to  him  by  George  Eliot.  Mr.  Harrison  was  again  con- 
sulted on  an  incidental  point  of  law  in  Daniel  Deronda  by 
Geoi^e  Eliot.  She  had  consulted  Mr.  Charles  (Lord)  Bowen, 
then  a  junior  barrister,  in  a  casual  conversation,  but  she  after- 
wards sent  a  statement  of  the  case  to  Mr.  Harrison,  who  for- 
warded to  her  a  sketch  of  a  possible  solution  which  satisfied  her 
requirements.  Mr.  Harrison  was  called  to  the  Bar  at  Lincoln's- 
inn  sixty-two  years  ago,  and  practiced  for  some  time  as  a  con- 
vc?yancer,  serving  also  a  few  years  on  the  staff  of  the  long 
defunct  New  Reports,  a  series  remarkable  for  the  extraordinarily 
brilliant  group  of  men  who  worked  for  it.  As  colleagues  Mr. 
Harrison  had  John  Rigby,  Horace  Davey,  James  Stirling, 
Leonard  Courtney,  W.  Court  Gully,  Farrer  Herschell,  Charles 
Bowen,  A.  R.  Jelf,  Gainsford  Bruce,  ^  and  Lumley  Smith — a 
galaxy  of  legal  talent  of  whom  Mr.  Harrison  is  the  sole  survivor. 
After  retiring  from  the  New  Reports,  Mr.  Harrison  acted  as 
secretary  to  various  Royal  Commissions,  among  others  that 
appointed  in  1869  "to  inquire  into  the  expediency  of  a  digest 
of  law,  and  the  best  means  of  accomplishing  that  object,  and 
of  otherwise  exhibiting  in  a  compendious  and  accessible  form 
the  law  as  embodied  in  judicial  decisions."  Like  so  many  other 
Royal  Commissions,  the  net  result  of  this  was  nil,  but  Mr. 
Harrison  retained  a  keen  interest  in  the  subject,  and,  indeed, 
ever  since  his  early  days  when  he  was  a  pupil  of  Sir  Henry 
Maine,  he  has  been  a  consistent  advocate  of  the  study  of  juris- 
prudence. It  fell  to  him  to  expound  this  subject  for  many  years 
as  Professor  at  the  Inns  of  Court,  and  not  so  very  long  ago  his 
lectures  were  published  under  the  editorial  supervision  of  a 
Canadian  jurist. 


winter  Pictti 


"The  principle  which  protects  a  person  against  the  operation 
of  judicial  proceedings  to  which  he  is  not  a  party  is  one  of  uni- 
versal jurisprudence,  because  it  is  the  dictate  of  common  justice." 
—Per  Matthews,  J.,  in  Renaud  t?.  Abbott,  116  U.  S.  288. 


A  Pretty  Bad  Schism. — ^Moses  v,  Bible,  5  West.  L.  Rep.  520. 

Justice  Is  Slow  But  Sure. — In  June,  1920,  Cain  was  con- 
victed of  manslaughter. — Cain  v.  State,  86  So.  166. 

The  Law  as  an  Exact  Science. — ^*'It  has  been  aptly  (if 
tartly)  said  that  the  uncertainty  of  a  lawsuit  is  the  only  certain 
thing  about  it." — Per  Lamm,  J.,  in  Thompson  v.  Lindsay,  242 
Mo.  53. 

Too  Religious,  Perhaps. — ^"He  is  of  quiet,  pleasant  demeanor, 
of  steady  habits,  and  religious;  withal,  is  very  apt  to  make 
friends,  perchance  victims." — See  Stewart  v.  HaU,  83  Ky.  378. 

Revenge  is  Sweet. — ^A  recent  Connecticut  statute  (Laws  1919, 
ch.  173)  provides  for  a  close  season  for  hares  and  rabbits  gen- 
erally, but  allows  "German  hares"  to  be  taken  without  limitation 
as  to  time,  number  or  method. 

As  It  Was  in  the  Beginning,  etc. — ^"The  right  of  marriage 
is  not  conferred  by  statute,  but  has  existed  ever  since  there  were 
two  human  hearts,  and  will  continue  to  exist  as  long  as  there 
is  a  man  and  woman  upon  the  earth." — Per  Brett,  J.,  in  Draugher 
V.  State  (Okla.)  158  Pac.  890. 

A  Pity  ! — ^"William  the  Conqueror  may  have  brought  the  trial 
by  wager  of  battle  to  England,  but  we  are  not  informed  that 
any  one  ever  brought  it  to  America." — ^Per  HafP,  C.  J.,  in  Pan- 
handle, etc.,  R.  Co.  V.  Laird  (Tex.)  224  S.  W.  305.--Well,  it's 
a  cinch  that  justice  would  have  been  more  swift  and  sure. 

"By  Their  Fruits/^  etc. — ^We  see  by  the  papers  that  the. 
Calder  Senate  Committee  plans  a  ^'sweeping  lumber  inquiry." 
Having  in  mind  the  beneficial  results  of  that  same  Committee's 
fiery  investigation  of  the  coal  situation,  we  have  decided  not  to 
build  that  new  garage  we  had  promised  ourselves — ^just  yet. 

What  is  the  Ansv^ter? — Our  office  boy  has  handed  us  a  facer. 
Happening  to  stumble  on  a  case  of  Illinois  Match  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  250  111.  396,  he  has  asked  us  how  there  could 
possibly  be  any  recovery  for  the  destruction  of  matches  by  fire 
when  that  was  the  very  purpose  for  which  the  matches  were 
manufactured. 

Perhaps! — "And  he  stole  a  kiss?" 

"He  did,  and  I  shall  never  forgive  him." 

"Do  you  really  feel  so  bad  about  it  as  all  that?" 

"I  should  say  so!  He  said  it  was  petty  larceny,  while  any 
other  young  man  would  have  said  it  was  grand." — Legal  Lat^ghs, 

The  Beginning  op  Precedents.— In  the  English  case  of  Dam- 
port  V,  Sympson,  78  Eng.  Rep.  (Reprint)  769,  decided  near  the 
end  of  the  sixteenth  century,  it  was  said  by  the  court:  "If  he 
should  be  punished  in  law  by  this  action,  there  would  be  some 
precedent  of  it  before  this  time:  but  being  there  is  not  any 
precedent  found  thereof,  it  is  a  good  argument  that  the  action 
is  not  maintainable." — All  we  want  to  know  is,  how  actions 
ever  got  started  anyway.  Or,  in  other  words,  which  came  first, 
the  chicken  or  the  e^g, 

A  Rose  by  Any  Other  Name. — In  State  v.  Fowler,  13  Idaho 
317,  a  criminal  prosecution  for  an  assault  committed  on  an  Indian 
woman,  the  court  remarked:  "The  words  used  by  the  witnesses 
were  not  drawing-room  terms,  and  are  neither  found  in  the  stat- 
utes nor  dictionaries,  but  judging  from  the  familiarity  with  which 
the  witnesses  used  them,  they  must  have  imparted  quite  a  definite 
notion  of  what  transpired.  A  man  cannot  claim  protection  from 
the  penalty  of  his  acts  or  conduct,  either  civilly  or  criminally, 
simply  because  he  has  uttered  wotds  or  his  act  has  been  described 
in  language  not  used  in  the  statutes  or  found  in  the  lexicons." 
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You  Can't  Beat  the  Irish! — ^It  seems  that  a  certain  Com- 
mission holding  sessions  in  this  country  desired  to  hear  the  tes- 
timony of  a  certain  foreign  witness,  to  wit,  the  Lord  Mayor  of 
Cork.  So  he  promptly  came  over  in  the  only  manner  possible, 
to  wit,  as  a  stowaway.  On  his  arrival,  two  of  the  big  govern- 
mental departments,  to  wit,  the  Departments  of  State  and  Labor, 
became  involved  in  a  heated  controversy,  to  wit,  as  to  his  right 
to  land.  So  he  was  paroled  in  the  custody  of  his  counsel  until 
his  right  to  land  might  be  determined.  Having  landed,  under 
the  parole,  he  promptly  carried  out  the  purpose  of  his  coming, 
to  wit,  the  giving  of  his  testimony  before  the  Commission.  Can 
you  beat  it? 

Timely  Definitions. — ^'^Drawing  upon  our  judicial  knowledge 
of  that  specimen  of  the  genus  homo,  a  bootlegger  is  a  person  who 
sells  intoxicating  liquors  on  the  sly,  not  from  any  particular  busi- 
ness location,  but  carrying  his  wares  in  his  bootleg,  in  his  pockets, 
or  keeping  them  in  some  fitting  hole  in  the  wall  of  easy  access  to 
himself  and  provokingly  hard  of  discovery  to  the  officers  of  the 
law.  When  such  a  person  establishes  himself  in  a  definite  place 
of  business,  where  by  skilful  legerdemain  he  can  sell  or  pretend 
to  sell  the  innocent  juice  of  the  apple  as  well  as  beer — both  'near' 
and-'far* — and  other  intoxicants,  the  niceties  of  the  Kansas  lan- 
guage designate  him  as  a  *jointist,'  and  no  longer  in  the  mere 
plebeian  class  of  'bootlegger.'" — Per  Dawson,  J.,  in  Scriven  v, 
Lebanon,  99  Kan.  602. 

Shakespeare's  Knowledge  of  Law. — ^Whatever  difference  of 
opinion  may  exist  as  to  Shakespeare's  knowledge  of  law  as  shown 
in  the  decision  of  Portia  in  the  "Merchant  of  Venice,"  there  can 
be  no  doubt  that  he  was  well  up  in  the  older  English  decisions. 
Take,  for  instance,  the  language  used  in  "King  John,"  Act  I, 
Scene  1,  which  is  evidently  taken  almost  verbatim  from  Flette- 
sham  V.  Julian,  Year  Book,  7  Hen.  IV.  9,  in  which  Rickhill, 
J.,  said:  "Cestui  John  fmt  deins  la  mere  Vissue  fuit  mulier — 
for  who  buUeth  my  cow,  the  calf  is  mine."  In  the  scene  in  "King 
John,"  above  referred  to,  the  following  language  is  used : 

"Sirrah,  your  brother  is  legitimate ; 
Your  father's  wife  did  after  wedlock  bear  him. 
And,  if  she  did  play  false,  the  fault  was  hers; 
Whieh  fault  lies  on  the  hazards  of  all  husbands 
That  marry  wives.    Tell  me,  how  if  my  brother. 
Who,  as  you  say,  took  pains  to  get  this  son. 
Had  of  your  faUier  claimed  this  son  for  his? 
In  sooth,  good  friend,  your  father  might  have  kept 
This  calf,  bred  from  his  cow,  from  all  the  world." 
This  has  also  been  cited  in  a  North  Carolina  case.     See  Wood- 
ward V.  Blue  (N.  Car.)  22  Am.  St.  Rep.  897.    Such  a  similarity 
scarcely  leaves  it  to  be  doubted  that  the  greatest  of  dramatists 
had  the  above  case  in  mind  when  writing. 

"Damn''  as  a  Cuss  Word. — As  a  good  illustration  of  the 
erudition  frequently  to  be  found  in  the  law  reports  but  which 
does  not  become  available  to  the  seeker  for  knowledge,  we  quote 
the  following  from  the  opinion  in  Harris  v,  Harris  (Mo.)  223  S. 
W.  771,  an  action  for  divorce:  "We  may  state  here,  as  a  sample 
of  much  of  the  trivial  character  of  the  evidence  in  the  case  for 
either  side,  that  much  space  is  taken  up  with  a  discussion  of 
whether  the  word  ^darnn'  was  profanity,  cursing,  or  swearing. 
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It  seems  these  parties  are  negroes,  and  a  negro  preacher  called 
on  for  his  view  of  the  matter  stated  that  in  his  opinion  it  was 
not,  and  illustrated  his  position  this  way:  'Take  it  strictly  from 
the  scriptural  standpoint;  it  says,  "He  that  believeth  shall  be 
saved;  he  that  believeth  not  shall  be  damned."  God  wasn't  curs- 
ing when  he  said  that'  But  whether  'damn'  is  swearing  or  curs- 
ing, or  what  not,  both  these  parties  used  the  word  on  occasion, 
and  therefore  neither  can  claim  an  advantage  from  having  been 
damned  by  the  other." 

Conjuring  as  a  Consideration  for  a  Promissoby  Note.— 
The  Supreme  Court  of  Florida  in  the  case  of  Cooper  v.  Living- 
ston, 19  Fla.  684,  was  called  upon  to  determine  a  novel  question. 
An  action  was  brought  on  a  note  for  $250,  after  the  death  of 
the  maker.  The  defendant,  his  executor,  pleaded  that  the  note 
was  given  without  consideration,  and .  that  a  woman  extorted 
it  from  him  "in  his  last  sickness,  while  weak  in  mind  and  body, 
and  upon  her  promise  to  cure  .him  by  conjuring  and  incanta- 
tions." The  conjurer,  according  to  the  evidence,  was  an  old 
woman  who  lived  by  conjuring  and  fortune-telling.  She  called 
on  her  patient,  or  subject,  every  other  day  for  several  weeks, 
and  conjured  him  and  once  gave  him  a  dose  of  spirits  of  tur- 
pentine and  oil.  Notwithstanding  this  he  died.  After  two  trials 
the  Circuit  Court  gave  judgment  for  the  plaintiff,  and  an  appeal 
was  taken.  The  Supreme  Court  quoted  Hawkins,  in  his  Pleas 
of  the  Crown,  as  saying  that  "conjurors  are  those  who  by  force 
of  certain  magic  words  endeavor  to  raise  the  devil  and  oblige 
him  to  execute  their  demands";  and  also  cited  Blackstone  as  an 
authority  for  punishing  such  persons  as  rogues  and  vagabonds. 
"Our  conclusion,"  said  Chief  Justice  Randall,  "is  that,  'conjur- 
ing*  over  a  sick  man  *to  make  him  welF  is  not  a  valid  consider- 
ation for  a  promissory  note;  and  that  no  man  with  a  healthy 
mind  would  voluntarily  give  a  note  for  $250,  with  interest  at 
two  per  cent  a  month,  for  the  services  of  a  conjurer  who  proposes 
to  cure  a  lingering  disease  by  conjuring  and  incantations.  The 
necessary  conclusion  is  that  the  plaintiff  upon  the  case  made  is 
not  entitled  to  judgment." 
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Prosecutions  under  the  Anti-Trust  Laws. 

COMMENT  has  been  made  frequently  on  the  comparative 
futility  of  the  prosecutions  instituted  under  the  Sher- 
man Law  and  the  innocuous  character  of  the  decrees 
which  have  been  entered  therein.  The  prevailing  impres- 
sion even  among  lawyers  is  that  the  act  is  more  or  less  of 
a  joke.  In  the  December,  1920,  issue  of  the  Oeorge- 
town  Law  Journal^  Prof.  Kichard  S.  Harvey  contributes  a 
thoughtful  article  on  "Limitations  Inherent  in  Anti-Trust 
Prosecutions,"  which  puts  a  somewhat  different  face  on 
the  matter.  He  admits  that  the  prosecutions  which  he 
reviews  have  been  more  or  less  abortive,  that  "the  lunch 
box  of  the  working  man  and  the  larder  of  the  housewife 
have  not  been  particularly  benefited."  The  value  of  the 
act  he  finds  to  have  consisted  in  the  general  deterrent  effect 
which  it  exercised  during  a  period  of  transition  and  popu- 
lar education.  Unrestricted  competition,  he  points  out, 
produced  evils  which  bred  the  "trusts,"  these  in  turn  pro- 
duced evils  which  gave  rise  to  the  effort  to  maintain  "en- 
forced competition."  He  says:  "The  American  public  haj 
cause  to  be  thankful  for  the  restraining  influence  exerted 
by  the  Sherman  Act  and  the  other  anti-trust  laws. 
Whereas  Great  Britain  has  backslidden  and  no  longer 
maintains  her  high  estate  as  exemplar  of  fair  play  in  things 
commercial,  since  the  comparatively  recent  date  when 
Parliament  and  the  English  courts  effectually  overruled 
the  ancient  tenets  which  formerly  protected  the  small 
trader  and  kept  the  channels  of  trade  as  royal  highways 
free  to  all — upon  America  has  devolved  the  duty  and 
privilege  of  leadership  in  combating  monopolies  and  op- 
pressive trade  restraints.    We  make  no  claim  to  possession 


of  the  gift  of  prophecy;  yet  we  dare  to  predict  the  prefer^ 
ence  now  being  given  to  material  considerations  when  deal- 
ing with  monopolies  operating  within  the  jurisdiction  of 
the  English  government  denotes  a  backward  drift  which 
if  unchecked  will  carry  that  nation  far  from  her  position 
as  leader  in  the  cause  of  free  and  independent  commercial 
dealings."  But  experience  gained  from  the  Sherman  Act 
has.  Prof.  Harvey  declares,  brought  us  logically  to  the 
next  step,  the  era  of  "regulated  competition"  as  repre- 
sented by  the  Federal  Trade  Commission  Act.  Viewed  in 
this  light,  as  a  preparatory  step  to  a  regulatory  system 
which  squares  with  all  that  is  most  efficient  in  business 
administration  and  yet  protects  the  public  from  the  abuses 
which  may  result  from  the  aggregation  of  great  business 
interests  under  a  single  management,  the  Sherman  Act 
may  be  vindicated.  As  a  permanent  policy  it  cannot  but 
fail,  because  it  wars  against  fundamental  laws  of  business 
administration.  The  article  referred  to  deals  interestingly 
with  the  possibilities  of  the  Federal  Trade  Commission, 
and  will  be  referred  to  again  in  a  later  issue  in  connection 
with  that  subject. 

The  Situation  in  Canada. 

IN  the  January,  1921,  issue  of  the  Counada  Law  Jovmal 
it  is  said:  "We  are  now  in  a  similar  state  of  commercial 
development  which  was  found  in  the  United  States  dur- 
ing the  early  decades  following  the  Civil  War.  The  de 
velopment  of  trusts  and  combinations  which  can  be  traced 
in  the  United  States  forty  or  fifty  years  ago  is  now 
apparent  in  Canada.  A  study  of  the  causes  which  led  to 
the  trusts  of  the  United  States  and  the  methods  devised  to 
counteract  them  should  be  fruitful  in  Canada  at  present." 
In  this  connection  the  writer  (Thos.  Mulvey,  K.C.)  calls 
attention  to  the  efforts  made  in  the  United  States  to  secure 
a  federal  incorporation  law  and  suggests  legislation  along 
this  line  as  a  solution  of  the  situation  in  Canada.  The 
message  of  President  Taft  to  the  Sixty-first  Congress  is 
in  this  connection  quoted  at  some  length.  The  constitu- 
tional difficulties  which  most  seriously  complicated  the 
question  in  the  United  States  are  of  course  not  present 
in  Canada.  The  practical  question  how  existing  corpora- 
tions could  be  induced  to  come  in  under  the  act  is  not  so 
important,  there  being  at  present  comparatively  few  large 
corporations  in  the  Dominion.  Such  a  measure  if  adopted 
would  to  a  great  extent  obviate  the  preliminary  stage 
which  the  United  States  has  passed  through  before  finding 
in  the  Federal  Trade  Commission  a  practical  equivalent. 
If  such  a  step  is  taken  in  Canada,  and  economy  of  pro- 
duction thereby  preserved  without  injury  to  the  public 
interest,  the  res\iltant  competition  will  give  point  to 
another  suggestion  of  Prof.  Harvey  in  the  article  referred 
to  in  the  preceding  paragraph.  He  says:  "The  time  is 
approaching  when  something  formative  must  be  enacted  in 
the  way  of  adjusting  our  statutes  to  the  imperative  needs 
of  a  nation  inspired  by  aspirations  to  be  classed  among  the 
controlling  factors  in  world  trade.  Provision  for  freedom 
in  important  activities  must  be  provided — that  is,  freedom 
to  combine  in  import  trade.  Our  existing  laws  are  paro- 
chial, antiquated  and  altogether  out-worn  as  to  that.  Un- 
less American  ships  are  expected  to  return  in  ballast  to 
their  home  ports,  Congress  must  enact  a  measure  akin  to 
the  Webb-Pomerene  Law,  applicable  to  the  requirements 
of  our  interests  concerned  in  import  trade.  The  existence 
of  a  federal  board  (the  Federal  Trade  Commission)  now 
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engaged  in  supervising  the  course  of  export  trade,  greatly 
simplifies  the  question  of  administrative  control  of  com- 
binations in  the  traffic  flowing  into  the  United  States  from 
foreign  parts;  and  no  doubt  proper  safeguards  against 
monopolies  and  'trusts'  can  be  incorporated  in  the  pro- 
visions of  the  measure  when  drafted  by  Congress.  Op- 
ponents of  such  modernizing  of  our  foreign  trade  require- 
ments no  doubt  will  endeavor  to  raise  the  issue  of  'tariffs 
V.  free  trade' ;  but  in  reality  that  is  a  question  quite  apart 
from  the  privilege  of  co-operation  by  our  merchants  when 
engaged  in  bringing  foreign  goods  to  American  shores." 

Better  Education  for  Lawyers 

THOUGHTFUL  members  of  the  legal  profession  are  be- 
coming aware  that  the  influence  of  the  profession  is 
waning  and  that  at  a  time  when  the  pre-eminence  of 
lawyers  is  of  prime  importance  in  meeting  the  demands 
of  a  period  of  transition  without  impairing  the  foundation 
of  our  governmental  system.  One  reason  for  this  condi- 
tion is  undoubtedly  the  steady  lowering  of  the  average  of 
academic  education  possessed  by  members  of  the  bar.  The 
report  for  1919  of  the  Committee  on  Legal  Education  of 
the  Bar  Association  of  New  York  city  presents  the  case 
very  strongly.  There  are  now  125  law  schools  in  the 
United  States  and  of  these  approximately  100  admit  stu- 
dents with  a  bare  high  school  education,  and  only  three 
are  attended  by  students  who  are  practically  all  college 
graduates.  No  state  requires  more  than  a  high  school 
education  as  a  prerequisite  to  admission  to  the  bar.  This 
requirement  is  lower  than  that  prescribed  in  most  states 
by  schools  of  medicine  or  dentistry.  Even  a  veterinary  is 
required  in  New  York  to  devote  a  longer  period  to  educa- 
tion than  the  future  lawyer.  As  is  well  said  by  the  Com- 
mittee: "The  consequence  of  our  relatively  low  standard 
of  admission  to  the  bar  is  that  there  is  a  rapidly  increas- 
ing number  of  men  who  seek  admission  to  the  legal  profes- 
sion merely  because  it  is  easier  to  become  a  lawyer  than 
it  is  to  secure  a  license  to  practice  medicine  or  enter  tHe 
other  ^learned'  professions.  Too  often  the  license  to  prac- 
tice law  becomes  a  license  to  prey  upon  the  public  as  an 
easier  method  of  earning  a  livelihood  than  by  manual  labor 
or  engaging  in  small  business  enterprises.  Men  of  this 
type  often  possess  acute  minds.  They  easily  acquire  suffi- 
cient knowledge  of  the  technical  rules  of  law  to  pass  the 
bar  examinations,  but  they  offer  the  minimum  requirement 
of  general  education  for  admission  to  the  bar.  They 
cannot  be  said  to  be  in  any  sense  liberally  educated  or  to 
have  any  adequate  appreciation  of  the  responsibility  of  the 
lawyer  to  the  courts  and  to  the  public."  The  lawyer  of 
the  future  should  be  more  than  a  man  capable  of  con- 
ducting a  law  suit  acutely.  He  should  have  the  culture, 
the  broad  viewpoint,  the  mental  and  moral  discipline 
which  are  rarely  attained  except  in  college. 

The  Deterioration  of  the  Profession. 

A  8  is  pointed  ouf  in  the  report  referred  to  in  the  pre- 
-^^  ceding  paragraph,  while  the  educational  requirements 
for  admission  to  the  bar  have  not  been  lowered  the  average 
of  the  applicants  for  admission  has  steadily  approached 
the  minimum  of  the  requirements.  At  an  early  period  in 
our  history  practically  every  lawyer  was  a  college  gradu- 
ate. In  1903  in  New  York  State  thirty-three  per  cent  of 
the  applicants  for  admission  to  the  bar  were  college  gradu- 


ates. In  1913  the  number  of  coU^e  men  had  fallen  to 
twenty-two  per.  cent.  In  addition  to  this,  at  the  time  of 
the  last  census  fifteen  per  cent  of  the  lawyers  in  New  York 
city  were  of  foreign  birth  and  more  than  fifty  per  cent 
were  either  of  foreign  birth  or  foreign  parentage.  "Maii> 
of  these  men,"  says  the  committee,  **came  to  the  bar  with 
little  knowledge  of  American  institutions  and  with  little 
or  no  appreciation  of  those  ideals  and  traditions  which 
have  in  the  past  dominated  the  spirit  of  our  Anglo- 
American  legal  system.  In  the  countries  of  their  origin, 
membership  in  the  bar  is  an  office  of  dignity  and  impor- 
tance to  be  attained  only  by  meeting  most  exacting  re- 
quirements of  which  a  liberal  education  in  a  university  is 
the  first  prerequisite.  It  is  not  surprising  therefore  that 
in  the  New  World  they  eagerly  grasp  at  a  prize  so  easily 
won.  The  result  is  that  the  bar  is  carrying  an  almost  in- 
supportable burden  of  a  large  membership  unfitted  by 
education  or  experience  to  bear  its  responsibilities  and 
without  the  inclination,  which  comes  naturally  from  famil- 
iarity with  our  institutions,  to  maintain  its  traditions.  In 
consequence  the  bar  as  a  whole  is  suffering  in  its  public 
reputation  and  influence  and  its  efficiency,  and  its  capacity 
to  perform  the  public  service,  which  is  its  primary  duty, 
is  diminishing  rather  than  increasing."  Practically  every 
evil  in  the  condition  of  the  profession  to  which  bar  associa- 
tions in  the  past  have  called  attention  could  be  remedied 
by  a  requirement  of  one  or  more  years  of  collie  training 
as  a  prerequisite  for  admission.  The  declining  influence 
of  the  profession,  the  overcrowding  of  its  ranks,  the  steadily 
increasing  number  of  cases  requiring  professional  dis- 
cipline, would  all  yield  to  this  remedy.  The  lack  of  in- 
fluence possessed  by  the  profession  to  which  reference  was 
made  at  the  outset  is  well  illustrated  in  this  matter. 
Practically  every  bar  association  which  has  taken  cog- 
nizance of  the  subject  has  recommended  that  some  col- 
legiate training  be  required,  but  every  legislature  in  which 
it  has  been  brought  to  a  vote  has  disr^arded  the  recom- 
mendation. 

The  Empty  Jails. 

HPhb  advocates  of  prohibition  are  just  now  making  some 
-*-  capital  of  the  fact  that  the  population  of  the  county 
jails  throughout  the  United  States  is  at  a  very  low  ebb. 
The  wave  of  crime  which  is  now  terrorizing  the  cities  not 
only  shows  that  it  is  no  lessening  of  criminal  proclivity 
which  has  depopulated  the  jails,  but  suggests  what  is 
probably  the  true  explanation  for  the  temporary  decrease 
of  crime  in  the  villages.  The  economic  conditions  of  the 
war,  the  extraordinary  wages  which  were  offered  at  ship- 
yards, munition  plants  and  the  like,  caused  a  great  influx 
of  labor  to  the  industrial  centers.  This  tendency  was  of 
course  most  marked  among  those  without  established  posi- 
tions or  family  ties.  The  "work  or  fighf '  order  drove  the 
village  loafers  to  the  places  where  remunerative  labor 
could  be  secured.  In  other  words  the  very  class  of  per- 
sons who  are  most  apt  io  be  guilty  of  disorder  or  petty 
crime  have  been  drawn  from  the  country  to  the  cities.  As 
a  result,  crime  has  decreased  in  the  country  and  increased 
in  the  cities.  It  is  probable  that  the  inability  to  secure 
intoxicants  freely  will  have  some  tendency  to  decrease 
petty  crime,  though  few  men  who  have  ever  made  any 
study  of  the  subject  expect  it  to  reduce  the  number  of 
more  serious  offenses.  But  it  certainly  is  not  the  main 
factor  in  the  present  low  ebb  of  disorder  in  the  rural  dis- 
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tricts.  Industrial  conditions  will  return  to  normal,  popu- 
lation will  redistribute  itself  as  excessive  wages  decline, 
the  "hobo"  will  again  infest  the  highways,  and  the  good 
old  village  lockup  will  regain  its  pristine  popularity. 

"Wives  as  •*  Employees.'* 

T  T  is  reported  that  a  woman  member  of  the  Kansas  legis- 
*  lature  has  introduced  a  bill  to  give  to  married  women 
the  status  of  employees,  so  as  to  entitle  them  to  recover 
from  their  husbands  under  the  Workmen's  Compensation 
Act  for  injuries  received  while  engaged  in  their  household 
duties.  It  is  scarcely  to  be  expected  that  the  bill  will 
pass,  even  in  Kansas  which  has  put  some  strange  measures 
on  its  statute-  books.  Considerations  of  policy  believed  to 
be  sound  have  led  to  the  exclusion  of  hired  domestic  serv- 
ants from  the  operation  of  American  compensation  laws. 
And,  of  course,  a  nimiber  of  added  difficulties  attend  the 
application  of  such  laws  to  the  services  of  a  wife.  But 
waiving  this  aspect,  the  whole  proposition  reflects  very 
strongly  the  unfair  and  unthinking  attitude  of  many  who 
put  themselves  forward  to  represent  the  interests  of 
women.  If  a  wife  is  to  be  regarded-  as  a  servant  so  that 
the  husband  must  make  compensation  for  her  injuries  in 
the  domestic  service,  the  husband  must  in  common  justice 
have  the  same  powers  to  guard  against  accidental  injury 
as  in  the  case  of  other  servants.  She  must  be  bound  to 
obey  implicitly  his  orders,  to  conform  to  all  rules  which  he 
may  post  as"  to  the  manner  in  which  work  is  to  be  done 
and  the  precautions  to  be  observed  therein.  He  must  have 
in  some  form  the  disciplinary  power  to  enforce  that  obedi- 
ence. Of  course  such  a  suggestion  will  be  repudiated 
with  scorn  by  the  feminist  element,  but  it  is  none  the  less 
simple  justica  You  cannot  make  a  person  a  servant  for 
one  purpose  only,  or  confer  benefits  without  the  con- 
comitant duties.  Luckily  there  is  no  particular  danger 
that  any  such  proposition  will  carry.  There  are  always  a 
certain  number  who  seek  to  promote  class  legislation  with- 
out r^ard  to  its  fairness,  but  such  is  the  inherent  good 
sense  of  the  American  people  that  none  of  these  has  been 
able  to  carry  with  him  any  great  number  of  the  class  to 
which  he  appeals.  Efforts  to  solidify  for  selfish  purposes 
the  vote  of  a  class  or  race  have  always  failed  and  it  is 
not  believed  that  the  effort  to  make  political  capital  of 
sex  antagonism  will  be  more  successful. 

The  ••  Osborn  Method  of  Document  Execution.** 

ME.  Albeet  S.  Osboen^  the  well  known  handwriting 
expert,  contributes  to  the  January,  1921,  issue  of  the 
Journal  of  the  American  Bar  Association  a  suggestion 
looking  to  the  more  ready  detection  of  forgery.  A  sug- 
'gestion  from  a  man  of  Mr.  Osbom's  extensive  experience 
is  entitled  to  serious  consideration,  the  more  so  as  it  re- 
quires no  change  of  law  and  may  be  adopted  at  any  time 
by  an  attorney  having  charge  of  the  execution  of  a  will 
or  other  important  document.  Briefly  put,  the  thought  is 
that  since  legal  documents  are  usually  typewritten,  the 
signature  is  all  that  is  available  for  comparison  in  case 
of  a  dispute.  Mr.  Osborn  says:  "As  is  here  suggested, 
it  should  be  more  generally  recognized  and  understood  that 
successful  forgery  of  certain  kinds  of  writing  is  possible, 
especially  if  assisted  by  perjury.  A  feeble  woman  is 
asked  to  sign  a  will  by  which  a  great  estate  is  to  be  dis- 
tributed, and  if  her  name  happens  to  consist  of  only  a  few 


letters,  and  she  writes  it  slowly  and  with  a  trembling  hand, 
her  signature  can  so  easily  be  imitated  that  it  may  be 
difficult,  if  not  impossible,  to  prove  the  fraud  if  one  is 
attempted  and  is  then  bolstered  up  by  plausible  perjury." 
To  avoid  this  he  suggests  that  in  case  of  an  important 
document  some  brief  formula,  a  repetition  of  the  attesta- 
tion clause,  or  the  like,  in  the  handwriting  of  the  person 
executing  the  instrument,  should  precede  the  signature. 
With  that  much  material  to  use  as  the  basis  of  comparison, 
a  competent  expert  should  have  no  great  difficulty  in 
showing  to  the  satisfaction  of  a  court  whether  the  hand- 
writing is  that  of  the  supposed  testator  or  grantor.  As 
a  guard  against  an  unwarranted  attack  on  the  genuineness 
of  an  instrument  it  would  be  quite  effective,  and  that 
alone  is  sufficient  to  recommend  its  use.  There  is,  of 
course,  another  phase  of  the  question,  in  which  the  Osborn 
method  of  execution  would  not  be  effective.  Given  a 
will  thus  executed  it  would  be  subject  to  revocation  by  a 
forged  will  of  later  date  with  only  the  signature  written. 
This  can  be  met  ^^7  by  legislation  making  such  a  method 
of  executing  wills  imperative,  but  the  best  possible  pre- 
lude to  such  legislation  is  a  voluntary  use  of  the  suggestion 
for  the  value  which  it  undoubtedly  contains.  Once  that 
value  is  established  in  practical  experience  any  extension 
which  may  be  deemed  desirable  is  comparatively  simple. 
It  is  all  too  rarely  that  the  experts  in  the  several  branches 
of  science  which  are  availed  of  in  determining  litigated 
issues  make  to  the  profession  a  constructive  suggestion 
by  which  future  trouble  may  be  avoided,  and  this  one  is 
entitled  to  the  serious  consideration  of  the  bar.  Certainly 
it  can  do  no  harm,  and  the  author's  belief  that  it  will  do 
good  is  not  to  be  disregarded  lightly. 

Acquittal  of  the  Guilty. 

Tn  the  last  issue  of  Law  Notes  reference  was  made  in 
•*'  passing  to  the  statement  of  Mr.  Maclay  Hoyne,  former 
State's  Attorney  of  Cook  county,  Illinois,  that  under  our 
present  system  a  guilty  man  has  an  even  chance  of  ac- 
quittal. This  statement  is  so  frequently  made  in  sub- 
stantially the  same  form,  and  if  true  is  so  severe  an  in- 
dictment of  our  administration  of  the  criminal  law,  as  to 
merit  some  examination.  Obviously,  if  it  is  true,  fifty  per 
cent  of  criminal  trials  would  result  in  acquittals  if  every 
indicted  man  was  guilty,  while  the  actual  acquittals  would 
amount  to  seventy  or  eighty  per  cent.  Another  former 
prosecuting  attorney  (Mr.  Arthur  Train,  "Courts,  Crim- 
inals, etc.,"  p.  58)  gives  the  results  of  the  trials  for  homi- 
cide in  New  York  county  for  the  decade  from  1901  to 
1910,  inclusive,  as  follows:  Convictions  382,  acquittals 
138,  percentage  of  convictions  seventy-three  per  cent.  Of 
the  twenty-seven  per  cent  of  acquittals  certainly  a  con- 
siderable number  were  innocent,  since  grand  juries  acting 
ex  parte  are  not  infallible.  Of  the  remaining  cases,  there 
were  undoubtedly  many  where  the  proof  of  guilt  was  so 
defective  that  an  acquittal  was  necessary.  The  actual  cases 
of  miscarriage  of  justice  shown  by  this  table  are  insig- 
nificant in  number.  And  it  must  not  be  forgotten  that 
these  figures  are  confined  to  prosecutions  for  homicide, 
notoriously  the  hardest  cases  in  which  to  secure  a  convic- 
tion. The  chief  witness  has  been  removed  by  death,  the 
defense  is  able  and  zealous,  and  the  extreme  punishment 
makes  the  jury  insistent  on  strict  proof.  Going  across  the 
continent  for  results  in  another  community,  in  1914  there 
were  in  Los  Angeles  county,  California,  774  criminal 
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prosecutions.  About  sixty  per  cent  of  those  charged 
pleaded  guilty  and  of  those  going  to  trial  thirty-five  were 
acquitted,  the  acquittals  being  about  ten  per  cent  of  the 
whole  number  accused.  (See  report  of  Public  Defendei 
of  Los  Angeles,  VII  Jour.  Crim.  Law,  etc.,  230.)  These 
figures,  which  might  be  multiplied  indefinitely,  would 
seem  to  disprove  entirely  the  suggestion  that  any  consider- 
able proportion  of  guilty  men  go  unwhipped  of  justice. 
Our  criminal  procedure  is  slow,  cumbersome,  costly  and 
unscientific,  but  it  does  not  seem  to  be  open  to.  any  seri- 
ous charge  so  far  as  its  ultimate  results  are  concerned. 
The  weakness  of  our  punitive  justice  lies  in  the  detection 
and  apprehension  of  offenders  rather  than  in  their  trial, 
and  where  a  guilty  man  is  acquitted  the  fault  can  usually 
be  traced  to  bungling  police  methods  rather  than  to  the 
fault  of  the  court  or  jury. 

Fighting  Words. 

IN  an  opinion  delivered  as  late  as  1917  the  Missouri  Su- 
preme Court  referred  to  an  altercation  wherein  the 
"conventional  opprobrious  epithet"  was  applied,  and  an 
examination  of  the  statement  of  facts  shows  that  the 
conventional  funeral  followed  in  due  course.  (Staie  v. 
Willard,  192  S.  W.  437.)  But  in  the  matter  of  private 
relations  the  times  grow  more  peaceable;  "the  individual 
withers  and  the  world  is  more  and  more."  Since  Col. 
"Jack"  Chinn  brought  suit  because  of  the  publication  of 
a  bogus  patent  medicine  testimonial  purporting  to  come 
from  him,  it  is  hard  to  imagine  a  revival  of  the  ancient 
spirit  of  private  vengeance  anywhere.  Xo  man  who  lived 
in  the  southwest  a  few  decades  ago  can  I'esist  the  in- 
stinct to  dodge  when  he  hears  some  of  the  epithets  which 
'are  bandied  about  in  the  conversation  of  the  effete  east, 
but  the  instinct  is  purely  atavistic — nothing  serious  ever 
happens.  Yet  a  recent  New  York  case  apparently  an- 
nounces the  doctrine  that  there  still  are  "fighting  words." 
In  Knocks  v.  Metal  Package  Corp.,  185  N.  Y.  S.  309, 
an  employee  claimed  under  the  workmen's  compensation 
act  for  injuries  sustained  from  an  assault  by  his  foreman. 
The  court  said :  "In  our  case  the  claimant  called  his  fore- 
man 'a  liar,'  while  the  foreman,  acting  in  the  line  of  his 
duty,  was  merely  giving  the  claimant  needed  instructions. 
It  was  a  word  of  insubordinatign,  spoken  in  injury  of  his 
master's  business,  and  destructive  of  his  master's  proper 
discipline.  In  speaking  it  the  claimant  created  a  risk  not 
before  existing,  and  thereby  drew  down  upon  himself  pre- 
cisely that  which  he  should  have  expected."  Von  Ihring 
argues  with  great  force  that  law  always  reprobates  most 
stringently  infractions  of  that  principle  which  at  the 
moment  is  regarded  as  the  dominant  virtue  of  the  times. 
Can  it  be  that  at  the  present  time  truth  has  become  the 
summum  bonum  of  New  York  state  ? 

/  Being  a  **  Good  Sport." 

A  CORRESPONDENT  whosc  letter  is  published  in  this  issue 
and  whose  attitude  is  worthy  of  comment,  urges  those 
opposed  to  the  Eighteenth  Amendment  to  emulate  the 
qualities  which  made  Sir  Thomas  Lipton  popular,  and  to 
accept  defeat  gracefully.  The  analogy  is  far  from  con- 
vincing. If  a  coterie  of  gamblers  who  had  placed  wagers 
on  the  cup  defender  had  by  threats  intimidated  the  crew 
of  the  Shamrock  into  throwing  the  race,  it  is  probable  that 
the  genial  Sir  Thomas  would  have  favored  the  American 


people  with  some  forceful  language  on  the  subject,  and 
might  have  been  moved  to  discharge  the  offending  sailors. 
There  are  a  great  many  people  in  the  United  States  who 
believe  that  this  illustration  rather  than  that  of  a  fair  con- 
test represents  the  manner  in  which  the  ratification  of 
the  Eighteenth  Amendment  was  brought  about.  But  even 
accepting  our  correspondent's  analogy  at  its  face  value, 
after  the  race  was  over  the  sportsmanlike  challenger  has 
been  known  to  point  out  that  the  conditions  under  which 
the  races  are  held  do  not  afford  the  best  test  of  seamanship 
and  naval  architecture,  and  to  express  a  desire  to  challenge 
again  under  different  rules.  Just  so  the  opponents  of  the 
Eighteenth  Amendment,  admitting  that  it  is  now  the  law 
of  the  land,  asseverate  that  it  was  passed  under  conditions 
which  afforded  no  fair  test  of  the  popular  will  and  seek  such 
an  amendment  of  the  "rides"  as  will  submit  the  matter  to 
a  referendum.  And  speaking  of  sportsmanship,  is  this 
not  another  illustration  of  the  common  human  tendency  to 
discover  the  merits  of  a  virtue  only  when  its  practice  sub- 
serves our  own  interest?  In  the  last  twenty  years  pro- 
hibition measures  have  been  defeated  repeatedly  in  l^s- 
latures  and  by  popular  vote,  but  memory  is  searched  irk 
vain  for  any  spirit  of  "sportsmanship,"  any  graceful  ac- 
ceptance of  defeat  The  advocates  of  prohibition  boast  of 
the  years  of  struggle  against  repeated  defeats  which 
brought  about  the  Eighteenth  Amendment.  With  what 
grace  do  they  criticise  the  initiation  of  a  struggle  to  wipe 
it  out  ?  And  while  the  struggle  should  be  carried  on  by 
lawful  means,  why  cannot  our  "temperate"  friends  view 
an  evasion  of  the  Volstead  Act  with  tiie  same  complacence 
with  which  they  did  the  equally  lawless  acts  of  Carrie 
Nation  ?  \ 

Federal  Anti-Tobacco  Legislation. 

IT  was  recently  attempted  in  the  United  States  Senate 
to  aflix  a  rider  to  the  Sundry  Civil  Bill  prohibiting 
smoking  in  government  buildings,  and  the  measure  had 
been  under  consideration  some  time  before  it  was  pointed 
out  that  as  drawn  it  applied  to  the  White  House  and 
penalized  the  after  dinner  cigars  of  the  President  and 
such  distinguished  guests  as  he  may  wish  to  regale  with 
the  story  of  the  big  fish  that  got  away.  It  is  needless  to 
say  that  no  such  carelessness  was  exhibited  with  respect 
to  the  committee  rooms  of  the  Senate.  Primarily  the  in- 
cident is  rather  humorous,  but  it  presents  some  food  for  re- 
flection. The  ostensible  object  of  the  measure  was  to  pre- 
vent fire  from  "cigar  stubs  thrown  intd  waste  baskets.'' 
Granting  the  sincerity  of  the  purpose  why  should  there  be 
any  exception  ?  A  presidential  perfecto  will  start  a  con- 
flagration as  quickly  as  a  department  clerk's  stogie.  A 
senator  is  just  as  apt  to  throw  a  stub  into  the  waste  basket 
as  is  a:  stenographer.  This  is  supposed  to  be  a  republic  with- 
out privileged  classes;  if  there  is  an  evil  the  remedy  should 
be  as  broad  as  the  occasion.  It  was  however  charged  on 
the  floor  of  the  Senate  that  the  measure  was  the  entering 
wedge  of  a  blue  law  campaign,  and  it  may  well  be  that 
such  is  the  case  in  view  of  the  well  known  propensity  of 
the  average  "reformer"  to  camouflage  his  earlier  efforts 
under  some  specious  plea  of  public  welfare,  realizing  that 
phariseeism,  like  vice,  "to  be  hated  needs  but  to  be  seen.'*^ 
It  may  be  a  coincidence  that  the  need  of  the  prohibition 
should  after  over  a  century  be  discovered  just  at  this  time. 
The  moral  is  very  plain.  This  is  no  time  to  palter  with 
anything  that  may  be  the  entering  wedge  of  the  blue  law 
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propaganda.  If  a  law  has  the  least  tendency  in  that  direc- 
tion no  man  who  is  not  in  sympathy  with  the  entire  pro- 
gram of  the  "blues"  should  give  it  a  moment's  counte- 
nance. Minority  domination  succeeds  at  the  outset  by 
attacking  its  foes  in  detail.  The  man  who  does  not  in- 
terest himself  as  long  as  his  personal  privileges  are  not 
threatened  will  fin^  himself  with  few  allies  when  the  hosts 
of  "verboten"  get  around  to  him. 

Procedure  in  Bankruptcy. 

AT  a  recent  meeting  of  the  Bar  Association  of  the  City 
of  New  York,  Federal  Judge  Mayer  addressed  the 
Association  on  the  Bankruptcy  Act,  pointing  out  what  are 
in  his  opinion  defects  in  its  administrative  features. 
Among  these,  it  is  almost  needless  to  say,  is  the  provision 
for  the  appointment  of  both  a  receiver  and  a  trustee,  the 
compensation  of  each  being  fixed  by  the  statute.  It  cer- 
tainly should  not  be  difficult  to  provide  for  the  appoint- 
ment of  a  trustee  at  the  outset,  saving  the  inevitable  lost 
motion  and  duplication  of  effort  in  the  transition  of  the 
estate  from  one  management  to  the  other.  And  while  the 
report  at  hand  does  not  indicate  the  views  of  Judge  Mayer 
on  the  subject  it  would  seem  that  a  provision  for  fixed  com- 
pensation mwst  in  many  instances  be  inequitable  and  that 
the  compensation  of  the  trustee  should  be  fixed  by  the 
court,  with  some  regard  to  the  work  actually  done.  An- 
other unnecessary  expense  was  pointed  out  by  the  Judge 
in  the  requirement  of  three  appraisers,  since  in  small 
estates  the  court,  if  given  a  discretion  in  the  matter, 
might  well  appoint  but  one.  Passing  these  matters  of 
mere  economy  Judge  Mayer  proceeded  to  discuss  a  real 
abuse,  the  manner  of  electing  the  trustee.  As  he  well 
said,  the  election  of  a  trustee  by  the  creditors  often  re- 
sults in  degenerating  the  matter  into  a  contest  for  tactical 
position.  It  involves  the  solicitation  and  rounding  up  of 
claims,  a  course  often  necessary  in  order  to  protect  the  in- 
terest of  legitimate  creditors,  and  substitutes  what,  in 
effect,  is  a  sort  of  primary  election  for  the  exercise  of 
judicial  discretion  such  as  is  found  in  equity  cases.  A 
recent  article  in  a  popular  magazine  of  large  circulation 
set  forth  in  some  detail  instances  of  abuses  under  the  Bank- 
ruptcy Law,  and  in  most  instances  where  members  of  the 
legal  profession  were  involved  the  key  to  the  whole  situa- 
tion was  the  fact  that  the  attorney  for  the  bankrupt  could 
confederate  with  another  lawyer,  giving  the  latter  a  list 
of  the  creditors  and  time  to  get  control  of  a  majority  of 
the  claims,  and  then  the  two  would  control  the  entire 
proceeding,  enriching  themselves  at  the  expense  of  both 
bankrupt  and  creditors.  Of  course  these  are  exceptional 
instances,  but  the  profession  numbers  ^'shysters"  sufficient 
to  make  it  expedient  to  close  up  this  opportunity  for 
fraud.  It  is  hard  to  see  a  legitimate  interest  which  would 
not  be  better  served  if  the  appointment  of  the  trustee  were 
in  all  instances  committed  to  the  court.  It  is  true  that  the 
trustee  is  in  a  sense  the  agent  of  the  creditors,  but  in 
actual  practice  creditors  will  be  better  served  by  an  agent 
selected  by  the  court  on  full  hearing  than  by  one  selected 
by  the  majority  of  a  number  of  scattered  creditors,  acting 
usually  on  solicitation  from  an  interested  person,  and  in 
the  haste  incident  to  an  attempt  to  gain  an  initial  tactical 
advantage. 

"It  is'  a  general  principle  that  every  one  must  be  presumed 
to  intend  the  necessary  consequences  of  his  acts." — Per  Field,  J., 
in  Toof  r.  Martin,  13  Wall.  48. 


RIGHTS  OF  ILLEGITIMATES   UNDER  WORKMEN'S  COM- 
PENSATION ACTS 

A^^glo-Saxon  civilization  as  contrasted  with  the  sys- 
tems to  which  it  succeeded  has  shown  an  increase  of 
morality,  hut  with  it  came  a  loss  of  realism  which  has  at 
times  manifested  itself  as  sheer  prudery.  Unwilling  to 
recognize  that  certain  things  deemed  to  be  wrong  are  none 
the  less  inevitable,  the  tendency  has  been  to  stand  on  the 
bare  prohibition  and  regard  as  a  scandalous  compromise 
with  immorality  any  suggestion  that  much  more  good  can 
be  done  by  recognizing  and  dealing  frankly  with  a  condi- 
tion which  does  not  yield  to  prohibition.  A  notable  ex- 
ample is  to  be  found  in  the  common  law  attitude  toward 
ill^itimate  children,  an  attitude  so  at  variance  with  good 
sense  and  humanity  that  it  is  hard  to  see  how  it  survived 
even  among  the  most  insular  of  people  the  contrast  with  the 
civil  law.  In  the  United  States  statutes  giving  rights  of 
inheritance  have  wiped  out  much  of  the  ancient  hardship 
and  the  monstrous  doctrine  of  the  common  law  that  mar- 
riage of  the  parents  did  not  effect  l^itimation  has  largely 
disappeared.  But  when  the  rights  of  an  illegitimate  child 
come  up  in  respect  to  a  matter  not  covered  by  a  statute 
many  courts  are  still  pronfe  to  revert  to  the  spirit  of  the 
common  law  rather  than  the  spirit  of  modem  legislation. 
This  is  well  illustrated  in  connection  with  one  of  the  most 
recent  of  legislative  measures,  the  Workmen's  Compensa- 
tion Acts.  A  workman  has  an  illegitimate  child,  that  hfe 
takes  into  his  home,  recognizes  and  supports.  He  is  killed 
by  an  accident  arising  out  of  and  in  the  course  of  his  em- 
ployment. Is  the  child  a  dependent  to  whom  compensa- 
tion is  payable?  Common  sense  would  unhesitatingly 
answer  in  the  affirmative.  The  child  has  actually  received 
its  support  from  him  and  has  every  reason  to  expect  its 
continuance.  He  has  recognized  the  moral  obligation  of 
his  parentage,  and  it  would  not  seem  to  lie  in  the  mouth 
of  the  employer  to  question  a  condition  thus  existing  de 
facto.  But  as  a  matter  of  fact  the  question  is  made  to 
depend  on  a  close  and  critical  analysis  of  the  statute  which 
in  some  cases  has  led  to  a  denial  of  the  right  to  compensa- 
tion. Thus  under  an  Illinois  statute  allowing  compensa- 
tion to  a  **child"  of  a  deceased  workman  compensation  was 
refused  to  an  illegitimate  child,  the  court  saying:  "At 
common  law  a  child  born  out  of  wedlock  was  nobody's 
child.  He  was  w^ithout  parents  or  kindred,  without  name, 
without  heritable  blood,  and  without  many  rights.  He 
could  have  no  heirs  except  his  own  lineal  descendants. 
He  could  not  inherit  even  from  his  mother  or  she  from 
him.  His  settlement  did  not  follow  his  mother,  but  was 
wherever  he  was  bom.  His  parents  were  imder  no  moral 
obligation  for  his  support.  This  is  his  condition  in  Illinois 
to-day  except  as  it  has  been  changed  by  statute."  Murrell 
V.  Industrial  Commisdan,  291  111.  334,  126  N.  E.  180. 
A  similar  holding  was  made  under  a  like  statute  in  Scott 
V.  Independent  Ice  Co.  135  Md.  343,  109  Atl.  117,  a  case 
wherein  the  facts  showed  a  common  law  marriage.  But  the 
jurisdiction  is  one  in  which  a  ceremonial  marriage  is  re- 
quired, so  that  the  penalty  visited  on  these  innocent  chil- 
dren did  not  arise  from  the  "immorality''  of  their  parents 
but  from  a  failure  to  conform  to  r^ilations  dictated  by 
ecclesiastical  polity.  A  like  holding  was  made  in  Bell  v. 
Terry,  etc.,  Co.,  177  App.  Div.  123,  163  X.  Y.  S.  733, 
but  was  promptly  followed  by  an  amendment  of  the  statute 
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admitting  to  the  benefits  of  the  act  an  "acknowledged 
illegitimate    child  dependent  upon  the  deceased." 

While  the  foregoing  holdings  may  be  sustained  by  a 
strict  construction  of  tibe  statute,  it  seems  an  unjustifiably 
strict  construction.     It  was  adnaitted  in  the  Murrell  and 
Scott  cases  that  "child"  has  been  construed  as  including 
an  illegitimate  child  where  the  legislative  intent  so  to 
extend  the  term  was  apparent.  See  the  note  to  Peerless  Pac. 
Co.  V.  BurcJchard,  90  Wash.  221,  165  Pac.  1037,  Ann. 
Cas.   1918B  247,  L.  E.  A.   1918B  247,  wherein  many 
illustrations   are  collated.     While  no   specific  intent  is 
manifested,  the  general  intent  and  purpose  of  the  work- 
men's compensation  acts  to  provide  for  dependents  bearing 
a  close  relationship  is  plain,  and  a  relationship  existing 
de  facto  though  not  de  jure  is  well  within  the  beneficent 
purpose.     This  was  admirably  pointed  out  by  the  Con- 
necticut court  in  Piccinim  v.  Cormedicut  Light,  etc,  Co., 
106  Atl.  330,  wherein  it  was  said:     "It  has  been  sug- 
gested that  it  is  not  fair  and  just  to  employers  that  they 
should  be  called  upon  to  contribute  toward  the  mainte- 
nance of  illegitimate  offspring  of  an  injured  employee, 
and  that,  therefore,  it  is  not  consonant  with  public  policy 
that  they  should  be  so  called  upon.    Looked  at  from  one 
angle  that  may  seem  to  be  true.     So  also  when  viewed 
from  a  similar  angle,  to  wit,  that  of  the  old  common  law 
which  attached  liability  to  fault,  it  would  appear  to  be  in 
like  manner  unfair  to  employers  that  they  should  be  com- 
pelled to  assist  in  supporting  the  children  or  dependents 
of  An  employee  who,  without  the  employer's  fault,  has  met 
with  a  mishap  occasioning  the  loss  or  diminution  of  his 
earning  power.    But  that  is  not  the  point  of  view  of  our 
compensation  legislation.     Compensation  is  not  awarded 
either  as  the  price  of  fault  or  as  a  measure  of  a  duty  owed 
to  the  injured  employea    It  is  given  in  the  execution  of 
a  general  public  policy  that  sees  in  its  giving  a  blessed 
relief  to  those  called  upon  to  suffer  as  the  result  of  in- 
dustrial accidents,  and  a  himiane  and  wholesome  social 
regulation.      The  underlying  principle  of  this   kind  of 
legislation  is  that  the  ends  of  justice  and  equity  will  best 
be  subserved  and  the  general  good  promoted  by  lifting 
from  the  shoulders  of  unfortunate  victims  of  industrial 
mishaps  and  their  dependents  some  measure  of  the  result- 
ing burden,  and  casting  it  upon  the  industry  which  occa- 
sioned it  and  through  that  industry  upon  society  at  large. 
It  is  not  the  immediate  employer  who,  by  this  procedure, 
ultimately  bears  the  burden  that  he  is  in  the  first  instance 
made  to  assume.    In  its  final  distribution  society  bears  it. 
These  children  and  all  other  children  similarly  circum- 
stanced, whether  they  be  legitimate  or  illegitimate,  being 
in  the  world,  must  be  supported.    If  their  means  of  sup- 
port is  withdrawn,  society  is  compelled  to  supply  it.    Why 
may  it  not  as  well  and  fairly  supply  it  in  the  method  pro- 
vided by  the  workmen's  compensation  legislation  as  in 
any  other  ?    The  act  faces  the  certain  prospect  that  indi- 
viduals will  have  their  earning  power  cut  off  or  dimin- 
ished either  permanently  or  temporarily  as  the  result 
of    accidents    attending    their    employment,    and    that 
other  persons  dependent  upon  them  will  be  deprived  for 
a  longer  or  shorter  time  of  their  customary  means  of  sup- 
port, and  seeks  to  provide  a  way  in  which  the  burden  of 
that  deprivation  or  diminution  will  be  lightened.    The  re- 
sult aimed  at  will  be  achieved  only  in  part  as  long  as  any 
class  of  these  sufferers  are  excepted  from  the  beneficial 
operation  of  its  provisions.     Is  there  any  reason  why  it 


should  not  be  fully  achieved,  and  all  those  who  are  called 
upon  to  suffer  through  industrial  mischances  be  given  an 
equal  measure  of  relief  in  the  manner  the  statute  pro- 
vides ?  We  can  conceive  of  none,  and  we  are  impelled  to 
query  whether,  if  it  be  true  that  this  employer  ought  not, 
upon  grounds  of  public  policy,  to  be  compelled  to  con- 
tribute to  the  maintenance  of  these  children  because  their 
relationship  to  their  father  is  not  free  from  stain,  the 
same  test  should  not  be  applied  to  all  claimants,  so  that 
all  be  required  to  establish  their  fitness  to  receive  an  award 
of  compensation  by  showing  a  record  of  stainless  ancestry." 

Under  statutes  somewhat  different  in  form  the  right  of 
an  illegitimate  to  compensation  has  been  recognized,  and 
in  so  holding  courts  have  used  language  putting  the  matter 
on  a  high  and  humane  plane,  above  mere  quibbling  over 
statutory  phrases.  In  Roberts  v.  Whaley,  192  MicL  133, 
158  K  W.  209,  L.  E.  A.  1918A  189,  under  a  statute  giv- 
ing compensation  to  "dependents,"  it  was  said:  "It 
appears  to  be  conceded  upon  the  record  that  Muma  and 
Ellis  are  the  children  of  the  deceased.  It  further  appears 
that  they  lived  with  him  and  were  members  of  his  family, 
and  that  they  were  dependent  upon  him  at  the  time  of  his 
decease.  They  were  actually  cared  for  and  supported  by 
the  deceased,  and  they  had.  a  right  to  expect  a  continua- 
tion of  the  support  and  care  had  he  liv«i.  This  brings 
them  clearly  within  the  statute,  and  establishes  as  a  matter 
of  fact  that  they  were  dependent,  and  therefore  entitled 
to  the  fund.  But  it  is  said  they  are  illegitimate  children, 
and' that  the  law  will  not  encourage  the  immoral  and  un- 
lawful relation  of  the  parents  by  recognizing  them.  The 
children  are  in  no  wise  responsible  for  their  existence  or 
status.  They  are  here,  and  must  be  cared  for  and  sup- 
ported. They  were  cared  for  and  supported  by  the  de- 
ceased up  to  the  time  of  his  death.  It  was  his  l^al  and 
moral  duty  to  support  them,  and  he  was  responding  to 
that  duty  when  death  overtook  him.  We  think  they  are 
clearly  within  the  class  entitled  to  the  fund,  and  it  must 
be  passed  to  them." 

So  in  Gritta's  Case  (Mass.),  127  K  E.  889,  under  a 
statute  designating  as  dependents  "members  of  the  em- 
ployee's family,"  Sie  court  said :  "The  question  remains 
whether  the  illegitimacy  of  these  children  affects  their 
status  as  members  of  the  employee's  family  under  the  act. 
It  is  the  contention  of  the  insurer  that,  as  the  act  does 
not  specifically  include  illegitimate  children  as  entitled  to 
its  benefits,  they  should  not  be  held  to  take  by  implica- 
tion; and  that  in  the  interests  of  marital  morality  an*^ 
sound  public  policy  they  should  not  be  held  to  be  members 
of  the  employee's  family.  Considerations  of  public  policy 
which  would  prevent  a  wrongdoer  from  participating  in 
the  benefits  of  the  act  ought  not  to  apply  to  innocent  chil- 
dren born  out  of  lawful  matrimony ;  they  are  not  responsi- 
ble for  their  existence  or  status,  they  have  committed  no 
wrong,  and  they  must  be  supported,  as  the  death  of  the 
employee  has  taken  from  them  the  care  and  maintenance 
which  they  had  previously  received  from  him  as  the  head 
of  the  family.  We  are  of  opinion  that  upon  the  facts 
disclosed  by  the  record  they  are  entitled  to  compensation 
under  the  act."  Under  an  identical  statute  the  Maine 
court  said  in  Scott's  Case,  117  Me.  436,  104  Atl.  794: 
"Harry  Scott  was  violating  no  law  in  fulfilling  these 
natural  and  moral  obligations  of  caring  for  and  support- 
ing his  illegitimate  children.  The  law  condemns  his  acts 
so  far  as  his  relations  with  Eachel  Somers  were  concerned ; 
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but,  having  brought  these  children  into  the  world,  it  was 
his  duty  to  care  for  them.  They  are  not  to  blame  for  their 
conditions,  nor  their  manner  of  coming  into  existence, 
and,  having  been  recognized  by  him  as  his  children,  the 
law  regards  it  as  his  duty  to  support  them,  and,  having 
assumed  that  obligation  and  maintained  them  in  his  house- 
hold, we  think  they  became  members  of  his  family  and 
dependents  within  the  meaning  of  the  workmen's  com-/ 
pensation  act  of  this  state."  So,  again  a  like  statute  was 
construed  to  embrace  illegitimates  in  Piccinim  v.  Con- 
necticiU  Light,  etc.,  Co.,  (Conn.)  106  Atl.  330. 

In  England  {Lloyd  v.  PowellrDuffryn  Steam  Coal  Co., 
[1914]  A.  C.  733)  and  in  Quebec  (Canada  Cement  Co.  v. 
Eanchvk,  26  Quebec  K.  B.  434)  the  workmen's  compen- 
sation act  expressly  extends  its  benefits  to  an  illegitimate 
child  of  a  deceased  workman,  and  like  provisions  are 
found  in  several  American  states.  In  New  Jersey  such  a 
statute  has  been  strictly  construed,  the  court  holding 
(Splitdorf  Electric  Co.  v.  King,  90  K  J.  L.  421,  103  Atl. 
674,  affirmed  92  K  J.  L.  524,  105  Atl.  894)  that  an 
illegitimate  child  of  a  workman's  daughter  was  not  a 
grandchild  within  the  act,  and  saying:  "In  the  absence 
of  anything  to  the  contrary,  we  must  conclude  that  when 
the  legislature  made  use  of  the  descriptive  term  ^grand- 
children,' it  used  it  in  the  ordinary  sense  and  as  applica- 
ble only  to  persons  who  stood  legally  in  that  relation  to 
the  decedent  workman,  and  not  as  intending  to  alter  the 
common-law  rule  by  making  one  who  could  not  stand  in 
such  relation  a  grandchild.  The  legislature  had  in  mind 
the  question  of  illegitimacy,  for  it  provided  for  the  illegiti- 
mate children  of  the  decedent,  but  went  no  further,  and 
we  are  now  asked  to  supply  what  it  omitted  by  construing 
the  law  to  include  among  grandchildren  those  who  have 
no  such  legal  status.  If  the  legislature  had  intended  that 
the  bastard  children  of  a  decedent  workman's  children 
were  his  dependents,  it  could  readily  have  said  so." 

Some  of  the  American  statutes  like  those  of  California, 
Michigan,  Ohio,  Oregon  and  Khode  Island  allow  com- 
pensation to  "dependents,"  and  this  term  as  has  been  seen 
has  been  construed  in  Michigan  as  including  dependent 
illegitimate  children.  Others,  as  in  Connecticut,  Maine, 
Massachusetts,  Colorado,  and  Wisconsin,  provide  for  a 
"member  of  the  family"  and  in  the  three  states  first  named 
this  has  been  held  in  cases  heretofore  cited  to  include  an 
illegitimate  child. 

But  in  addition  to  the  Illinois  and  Maryland  statutes 
heretofore  referred  to  the  term  "child"  is  used  in  a  num- 
ber of  acts,  including  those  of  Arizona,  Iowa, '  Kansas, 
Minnesota,  Nebraska,  Nevada,  New  Hampshire  and 
Pennsylvania.  As  has  been  pointed  out,  the  interpreta- 
tion thus  far  given  to  such  an  act  has  excluded  illegitimate 
children,  and  while  there  is  room  for  a  more  liberal  con- 
struction, clarifying  legislation  should  not  await  a  decision 
in  those  jurisdictions  since  the  tendency  of  the  courts  has 
become  apparent. 

W.  A.  S. 


'It  would  seem  to  be  a  consequence  of  that  absolute  power 
which  a  man  possesses  over  his  own  property,  that  he  may  make 
any  disposition  of  it  which  does  not  interfere  with  the  existing 
rights  of  others,  and  such  disposition,  if  it  be  fair  and  real, 
will  be  valid.  The  limitations  on  this  power  are  those  only  which 
are  prescribed  by  law." — ^Per  Marshall,  C.  J.,  in  Sexton  v. 
Wheaton,  8  Wheat.  242. 


LESSONS  FROM  MILITARY  JUSTICE* 

I.  The  prime  object  of  military  organization  is  Victory, 
not  Justice.  The  Army's  object  is  to  kill,  disable,  or  cap- 
ture our  enemy  before  he  can  kill  or  capture  us.  In  that 
death-struggle  which  is  ever  impending,  the  Army,  which 
defends  the  Nation,  is  strained  by  the  terrific  conscious- 
ness that  the 'Nation's  life  and  its  own  is  every  moment 
at  stake.  No  other  objective  than  Victory  can  have  first 
place  in  its  thoughts ;  there  is  never  any  remission  of  that 
strain.  If  the  Army  can  do  Justice  to  its  men,  well  and 
good.  But  Justice  is  always  secondary;  and  Victory  is 
always  primary. 

This  cardinal  truth  will  explain  why  it  is  not  always 
feasible  to  do  exact  Justice  in  the  Army,  in  the  midst  of 
war. 

II.  But  I  am  not  here  to  defend  military  justice.  It  is 
civilian  justice  that  is  upon  the  defensive.  It  has  been  on 
the  defensive  for  a  generation  past.  It  has  done  very 
little  in  that  generation  to  take  up  that  defensive.  It  is 
doing  very  little  now. 

This  Bar  Association,  and  every  Bar  Association,  has 
a  prime  duty  to  improve  civilian  justice.  ^ 

Civilian  justice  will  have  to  remain  on  the  defensive 
until  it  can  show  that  it  is  at  least  as  efficient  in  its  ma- 
chinery as  military  justice.  When  civilian  justice  shall 
have  adopted  all  the  efficient  measures  now  already  pos- 
sessed by  military  justice,  and  capable  of  equal  use  by 
civilian  justice,  then  and  not  till  then  can  it  start  a 
counter-offensive. 

III.  The  military  system  can  say  this  for  itself:  It 
knows  what  it  wants;  and  it  systematically  goes  in  and 
gets  it. 

Civilian  criminal  justice  does  not  even  know  what  it 
wants ;  much  less  does  it  resolutely  go  in  and  get  anything. 

Military  justice  wants  discipline — ^that  is,  action  in 
obedience  to  regulations  and  orders ;  this  being  absolutely 
necessary  for  prompt,  competent,  and  decisive  handling 
of  masses  of  men.  The  court-martial  system  supplies  the 
sanction  of  this  discipline.  It  takes  on  the  features  of 
Justice  because  it  must  naturally  perform  the  process  of 
inquiring,  in  a  particular  case,  what  was  the  regulation  or 
order,  and  whether  it  was  in  fact  obeyed.  But  its  object 
is  discipline. 

The  civilian  penal  system,  on  the  other  hand,  has  not 
even  formulated  what  it  wants.  Some  still  say  Retribu- 
tion to  the  individual;  some  say  Prevention  of  other 
wrongdoers;  some  say  not  Retribution,  but  Reformation 
of  the  individual ;  and  most  ignore  a  fundamental  element, 
viz.,  the  public  re-affirmation  of  the  community's  prin- 
ciples of  right  and  wrong. 

Nor  does  the  civilian  system  resolutely  go  about  any 
one  of  these  purposes.  It  maintains  a  substantive  law 
which  is  a  hodgepodge  of  inadequate  and  illogical  defini- 
tions. It  maintains  a  procedure  which  has  not  been  re- 
vised for  a  century.  It  maintains  a  prosecuting  personnel 
which  is  in  large  proportion  crude  and  untrained  and 
narrow-minded,  and  a  defense  personnel  which  is  usually 
skilled  only  in  evading  the  law.  It  maintains  a  judiciary 
personnel  which  seldom  studies  its  large  problems  and 

♦  Address  delivered  before  Maryland  Bar  Association  by  John  Hbnbt 
WiGMORE,  formerly  Colonel  Judge  Advocate,  U.  S.  A. 
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which  seldom  understands  more  than  the  elementary  fea- 
tures of  its  duty.  It  maintains  a  police  which,  in  the  rural 
regions,  is  often  the  match  of  Dogberry  the  ancient  watch- 
man, and  in  the  city  regions  is  frequently  undermined 
by  politics  and  petty  intrigue.  And  it  organizes  all  this 
personnel  in  a  shiftless  manner  which  would  break  down 
the  efficiency  of  the  ordinary  business  house  in  thirty  days. 

IV.  Military  justice  is  a  theme  of  many  aspects.  My 
remarks  to-day  will  be  limited  to  pointijig  out  five  fea- 
tures in  which  civilian  criminal  justice  may  take  a  lesson 
from  military  justice — features  in  which  military  justice 
has  already  arrived  at  methods  to  which  civilian  justice 
has  scarcely  begun  to  aspire. 

1.  Centralized  supervision  of  all  criminal  courts  within 
the  State.  The  fundamental  shortcoming  of  civilian 
criminal  justice  is  that  the  several  courts  are  virtually 
independent  of  each  other.  The  'Supreme  Court,  to  be 
stire,  is  supposed  to  interpret  the  uniform  static  rule  of 
law  as  established  by  the  legislature.  But  it  stops  there. 
We  have  forgotten  that  the  efficiency  of  any  penal  system 
is  largely  dependent  on  the  current  administration  of  that 
law.  And  there  is  no  provision  in  our  system  for  admin- 
istration. For  example,  in  Xew  York  city  there  are  some 
forty  magistrates,  each  of  whom  is  virtually  the  final 
arbiter  in  most  cases  coming  before  him.  They  rotate  in 
turn  among  the  different  districts.  But  there  is  no  central 
control  giving  a  common  policy,  and  they  remain  even 
ignorant  each  of  what  the  other  does  or  what  policies  he 
is  following.  A  recent  statistical  inquiry  shows  the  in- 
efficiency of  this  (Journal  of  Criminal  Law  and  Crim- 
inology, X,  90,  May,  1919).  A  single  illustration  will 
suffice,  viz. :  the  sentence.  Of  the  17,000  cases  of  intoxica- 
tion, it  appeared  that  the  percentage  disch<irged,  by  the 
several  magistrates,  ranged  between  two  per  cent  and 
seventy-nine  per  cent.  Of  those  convicted,  the  disposition 
of  the  man  by  suspended  sentence  ranged  between  one 
per  cent  and  eighty-three  per  cent ;  the  disposition  by  fine 
ranged  between  six  per  cent  and  eighty  per  cent.  On  the 
charges  of  disorderly  conduct,  the  discharges  ranged  be- 
tween eighteen  per  cent  and  fifty-four  per  cent.  On  the 
charges  of  vagrancy,  the  discharges  ranged  between  five 
per  cent  and  seventy-nine  per  cent.  On  convictions  of 
disorderly  conduct,  the  suspension  of  sentence  ranged  be- 
tween two  per  cent  and  fifty  per  cent.  On  conviction  of 
peddling  without  a  license,  the  fines  ranged  between  twenty 
per  cent  and  one  hundred  per  cent.  All  of  this  represented 
a  single  community  and  the  same  set  of  judges  sitting  in 
the  same  courts.  Such  a  helter-skelter  treatment  of  a 
problem  demanding  consistent  and  known  policies  spells 
complete  inefficiency,  and  is  unworthy  of  an  enlightened 
community  seeking  to  repress  crime. 

The  same  features  would  be  found  throughout  all  the 
administrative  stages  of  penal  justice — arrest,  bail,  de- 
fense, and  the  rest.  We  possess  a  vast  aggregation  of  ad- 
ministrative officials,  with  no  inspection,  no  supervision, 
no  central  control — ^not  even  knowledge  of  what  the  others 
are  doing. 

What  we  need  here  is  to  adopt  the  Federal  military 
systepi.  Every  division  and  department  is,  to  be  sure,  an 
independent  command,  in  military  justice  as  in  other 
matters.  But  a  record  of  every  general  court-martial  is 
kept,  and  under  XJ.  S.  Rev.  St.,  sec.  1199,  it  is  forwarded 
to  the  Judge  Advocate  General  at  Washington  for  revision. 
There  the  records  are  scrutinized,  not  only  for  errors  of 


law,  but  for  deviations  f roih  sound  policy.  The  J.  A  6. 
notifies  the  entire  body  of  division  commanders  of  policies 
desirable  to  follow,  and  notifies  individual  conmianders 
of  specific  errors  or  deviations.  For  example,  the  regular 
army  tradition  called  for  a  sentence  of  penitentiary  and 
discharge  for  any  offense  in  the  nature  of  larceny.  But 
the  J.  A.  G.  recommended,  when  our  new  army  was  form- 
ing, that  caution  be  here  exercised,  and  that  for  men  cap- 
able of  reclamation  a  lighter  sentence  be  imposed,  and 
a  confinement  only  in  the  probationary  barracks,  pending 
restoration  to  duty,  if  possible.  Thousands  were  saved  to 
the  Army  in  this  way.  The  best  policy  was  made  known 
by  the  central  superintendent  to  all  conmianders,  and  a 
common  administrative  attitude  became  possible. 

So,  also,  procedural  errors  of  frequent  occurrence  were 
noted,  and  circular  letters  were  sent  out  calling  attention 
to  their  frequency  and  warning  against  their  recurrence. 
In  this  manner  the  average  court-martial  was  improved, 
and  greater  efficiency  attained. 

Such  a  central  supervision  is  the  one  feature  most 
needed  for  state  criminal  justice.  Its  lack  is  one  of  the 
most  obvious  glaring  defects. 

What  we  need  is  a  chief  judicial  superintendent  in 
every  state.  We  need  such  an  official  for  civil  justice  also. 
But  we  need  him  most  in  criminal  justice.  And  the  ex- 
ample is  already  here  awaiting  us,  in  Federal  military 
justice.  We  have  no  excuse  for  failing  to  avail  ourselves 
of  that  example. 

2.  Verbatim  record  of  trial.  The  foregoing  measure  is 
futile  unless  a  verbatim  stenographic  report  is  preserved 
of  each  trial.  This  practice  exists  in  military  justice,  for 
all  general  courts-martial,  and  has  made  possible  the 
method  of  central  supervision.  In  common  fairness,  also, 
such  a  report  should  be  made  at  the  expense  of  the  state. 
The  practice  is  not  yet  universal  in  civilian  justice; 
usually,  only  enough  is  transcribed  to  explain  the  l^al  ex- 
ceptions. For  administrative  supervising  purposes  a  com- 
plete record  should  be  preserved  and  forwarded. 

3.  Automatic  appellate  scrutiny  for  every  accused's 
case.  In  spite  of  the  several  specific  safeguards  on  which 
we  place  such  high  value — right  to  witnesses,  right  to 
counsel,  right  to  jury,  right  to  remain  silent,  and  so  on— 
the  one  vital  measure  which  insures  the  constant  observ- 
ance of  all  these  is  still  lacking  in  our  law,  viz.,  the 
automatic  appellate  scrutiny  of  every  criminal  case  by  a 
higher  court. 

We  are  accustomed  to  think  of  these  things  from  the 
point  of  view  only  of  an  accused's  rights ;  from  that  point 
of  view  he  is  entitled  to  the  protection  of  appellate 
scrutiny.  But  it  is  even  more  important  from  the  admin- 
istrative point  of  view.  An  effective  central  supervision 
of  criminal  justice  is  impossible  without  complete  data 
showing  the  central  authority  what  is  being  done  daily  in 
our  trial  courts.  Every  record  should  go  up  for  appellate 
scrutiny. 

In  Federal  military  justice  every  record  of  every  case 
goes  up  to  at  least  one  higher  authority ;  and  all  records  of 
general  courts-martial  go  up  two  stages,  to*  the  Judge 
Advocate  General  or  the  President.  Every  convicted  man 
thus  obtains  an  appellate  scrutiny;  and  this  he  obtains 
without  any  cost,  paying  no  counsel  fee  and  no  transcrip- 
tion expense. 

This  is  an  ideal  of  which  civilian  justice  has  been 
dreaming  ever  since  Magna  Carta.     Complete  justice  to 
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the  poor  man  is  still  a  dream  in  our  civilian  courts.  In 
the  military  courts,  it  is  already  a  fact.  And  it  costs  not 
a  cent.  It  does  not  even  need  a  motion  in  court.  It  is 
automatic. 

Here  is  an  object  lesson  for  civilian  justice. 

4.  Minimum  indeterminate  sentence.  The  whimsi- 
calities and  inequities  of  sentences  have  long  been  a  glar- 
ing defect  of  our  civilian  justice.  One  reason  for  this 
fault  is  that  there  is  always  a  conflict  between  -the  prin- 
ciple of  publicly  rebuking  the  crime  itself  with  an  ade- 
quate penalty,  and  that  of  allowing  for  the  offender's  ex- 
tenuating circumstances.  A  severe  sentence  may  be  need- 
ful to  deter  others,  but  may  be  needless  for  the  individual 
offender.  There  is  only  one  way  to  reconcile  these  prin- 
ciples, viz.,  impose  a  deterrent  sentence  of  maximum 
period,  and  leave  the  minimum  entirely  unfixed,  so  as  to 
permit  individual  treatment.  E.  g.,  impose  for  a  burglary 
a  sentence  of  not  more  than  ten  years,  and  then  after  the 
man  has  been  studied  in  prison,  extend  clemency  and  re- 
lease him,  if  proper,  at  any  early  period  deemed  suitable. 
This  also  enables  the  case  to  be  adequately  considered  after 
a  fuller  examination  of  the  man's  personality  and  history 
than  is  possible  at  the  time  of  trial. 

The  minimum  indeterminate  sentence  already  exists  in 
the  Federal  njilitary  justice.  A  section  of  the  J.  A.  G.  O., 
known  as  the  Clemency  section,  passes  upon  all  applica- 
tions for  clemency,  examining  both  the  record  of  the  trial 
and  the  report  of  the  prison  superintendent.  The  law 
authorizes  the  Secretary  of  War  to  direct  the  release  of 
any  prisoner  at  any  time.  Thus  the  administration  of  the 
sentence  after  conviction  is  flexible,  and  is  centralized  in 
the  same  hands  as  the  trial  itself. 

Only  two  states  yet  possess  the  genuine  minimum  in- 
determinate sentence,  i.  e.,  a  law  which  permits  the  re- 
lease of  the  convicted  person  at  any  time  that  is  deemed 
fit,  prior  to  the  maximum 'period.  Moreover,  the  parole 
and  sentence  laws  that  do  permit  reduction  of  time  are 
administered  by  all  sorts  of  disjointed  boards,  which  con- 
stitute rival  authorities  and  have  no  direct  connection  with 
the  courts,  the  original  organs  of  criminal  justice.  The 
only  way  to  secure  efficient  administration  of  the  minimum 
indeterminate  sentence  is  to  bring  it  under  control  of  the 
central  supervising  officer. 

Federal  military  justice  does  this.  The  machinery  is 
next  to  perfect.  How  deplorably  imperfect  are  the  state 
systems  can  be  seen  by  perusing  in  the  Journal  of  Crim- 
inal Law  and  Criminology,  the  reports  from  1913  to  1916 
of  the  Committee  on  Indeterminate  Sentence  and  Parole. 

5.  Psychiatric  examination  of  the  accvsed.  Modern 
science  is  unanimous  that  mental  defects  are  responsible 
for  a  large  share  of  crime.  E.  g.,  of  100  paroled  prisoners 
who  violated  their  parole,  a  prison  record  showed  that 
thirty-five  had  been  classed  as  mental  defectives.  Modem 
science  agrees  that  every  court  should  have  attached  to  it 
a  medical  officer  who  will  report  upon  the  accused's  mental 
condition,  and  that  the  sentence  and  treatment  of  the 
accused  should  be  determined  in  the  light  of  this  report. 
There  are  perhaps  2000  criminal  courts  sitting  daily  in 
the  United  States;  no  more  than  twenty  of  these  have  a 
regular  psychiatric  examiner  attached  to  them.  In  the 
city  of  Baltimore  you  have  recently  given  the  medical  man 
a  status  in  one  of  your  courts. 

In  the  Federal  military  justice,  the  probationary  bar- 
racks at  Fort  Leavenworth  have  for  eight  years  past  had 


the  best  kind  of  psychiatric  advice.  At  our  entrance  to 
the  war,  the  Secretary  of  War  sanctioned  a  plan  to  assign 
psychiatric  officers  to  every  division  for  examination  of 
accused  men  before  trial.  Owing  to  the  lack  of  sufficient 
qualified  officers,  and  to  other  obstacles,  this  was  not  im- 
mediately dona  But  after  some  time  it  was  achieved  in 
many,  if  not  most,  cantonments;  and  now  the  records  on 
appeal  usually  contain  a  report  by  the  psychiatric  officer 
as  a  matter  of  course. 

Here  the  Federal  military  system  has  rapidly  accepted 
a  measure  which  still  remains  unadopted  by  any  state  in 
the  Union. 

This  measure  brings  us  back  to  the  necessity  of  a  cen- 
trally directed  administration.  The  psychiatric  staff  must 
be  organized  from  state  headquarters,  because  in  the  rural 
courts  there  are  not  enough  criminal  cases  to  require  the 
entire  continuous  service  of  one  officer,  and  the  staff  must 
therefore  go  on  circuit  when  and  where  needed.  It  re- 
mains for  the  state  civilian  justice  to  take  this  step. 

6.  Conclusion.  And  so,  throughout,  we  come  back  to 
the  prime  fact,  viz.,  that  the  most  needed  measure  for 
state  criminal  justice  to-day  is  centralized  supervision 
under  a  chief  judicial  superintendent;  that  this  measure 
not  only  itself  brings  vast  improvement  in  efficiency,  but 
that  it  alone  will  enable  other  measures  to  work  well ;  that 
the  Federal  military  justice  already  possesses  this  and 
several  other  features  well  worth  imitation;  and  that' 
civilian  justice  is  put  on  the  defensive  to  take  a  lesson  in 
becoming  efficient  by  adopting  these  features. 


JUSTICE  AND  THE  LAW 


Many  believe,  ideally  perhaps,  that  justice  is  the  basis  of  all 
law.  That  frequently  in  human  experience  this  situation  does 
not  obtain,  however,  every  careful  observer  is  well  aware.  Conse- 
quently, whenever  a  considerable  body  of  citizens,  from  a  sense 
of  injustice,  express  definite  antagonism  to  a  given  statute,  there 
can  at  most  no  harm  arise  from  investigation  of  the  reasons 
for  their  opposition,  with  a  view  to  determine  if  it  is  well 
founded.  Fufthermore,  if  perchance  the  disaffected  persons  are 
of  sober  mind  and  notably  law-abiding,  the  reasons  for  investiga- 
tion are  increased.  A  situation  of  this  kind  now  exists  with 
a  group  of  citizens,  the  Christian  Scientists,  in  regard  to  a 
provision  in  the  Penal  Codes  of  several  states,  including  New 
York  (section  482,  Penal  Law),  which  declares  that  "A  person 
who  .  .  .  wilfully  omits  without  lawful  excuse  to  perform  a 
duty  by  law  imposed  upon  him  to  furnish  .  .  .  medical  at- 
tendance to  a  minor  ...  is  guilty  of  a  misdemeanor."  In  the 
case  of  People  v.  Pierson,  176  N.  Y.  201,  68  N.  E.  243,  98  Am. 
St.  Rep.  666,  63  A.  L.  B.  187,  "medical  attendance"  was  defined 
as  "attendance  by  a  duly  licensed  physician,"  that  is,  by  a  medical 
doctor,  but  this  case  was  decided  prior  to  the  amendment  of 
the  Medical  Practice  Act  in  1907,  and  tfae  question  of  the  legality 
of  Christian  Science  treatment  was  not  directly  under  discussion. 

Examination  of  the  situation  in  the  light  of  this  decision  is 
particularly  timely  because  in  the  neighboring  state  of  New 
Jersey,  under  a  similar  statute,  a  father,  who  relied  upon  Christian 
Science  treatment  for  his  child  in  an  illness  which  terminated 
fatally,  has  been  found  guilty  of  manslaughter;  and  another 
indicted  under  a  similar  charge  now  awaits  trifil. 

Two  very  interesting  questions  which  have  not  been  adequately 
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placed  before  the  public  are  immediately  raised;  important  since 
they  deal  with  certain  fundamental  rights  of  citizenship  stated 
in  general  terms  in  the  Constitution  of  the  United  States^  and 
more  definitely  set  forth  in  the  constitutions  of  the  individual 
states.  Notwithstanding  that  the  guaranty  of  religious  liberty 
is  a  specific  provision  of  the  constitution  of  the  state  of  New 
York,  opposition  to  the  exercise  of  this  privilege  arose  imme- 
diately when  it  appeared  that  the  practice  of  the  "religious 
tenets  of  a  church"  in  healing  the  sick  ran  counter  to  the  interests 
of  established  medical  practice.  To  define  and  safeguard  this 
constitutional  right  in  relation  to  Christian  Science  practice, 
has  been  the  purpose  of  legislative  enactment  in  New  York  and 
more  than  thirty  other  states. 

jihe  constitution  of  the  state  of  New  York  declares  in  art. 
I,  sec.  3,  "The  free  exercise  and  enjoyment  of  religious  profes- 
sion or  worship,  without  discrimination  or  preference,  shall  for- 
ever be  allowed  in  this  State  to  all  mankind."  The  Medical 
Practice  Act  as  amended  in  1907  contains  the  following:  "This 
Act  shall  not  be  construed  to  affect  the  practice  of  the  religious 
tenets  of  any  church."  In  1016  the  Court  of  Appeals  reversed 
an  adverse  decision  of  the  lower  court  in  the  well  known  Cole 
case  in  terms  which  definitely  confirmed  the  right  of  Christian 
Scientists  to  practice  the  tenets  of  their  church  in  healing  disease 
(see  People  t;.  Cole,  219  N.  Y.  98,  113  N.  E.  790,  L.  R.  A. 
1917C  816).  In  a  separate  memorandum  Chief  Judge  Bartlett, 
then  presiding,  while  concurring  in  the  decision  of  the  court, 
said,  "But  I  would  go  further.  I  deny  the  power  of  the  legisla- 
ture to  make  it  a  crime  to  treat  disease  by  prayer."  The  legality 
of  Christian  Science  practice  in  healing  disease  was  confirmed 
by  the  Court  of  Appeals  in  1917  in  the  case  of  People  v,  Pierson, 
176  N.  Y.  201,  68  N.  E.  243,  98  Am.  St.  Rep.  666,  63  L.  R.  A. 
187.  In  this  decision  the  following  statement  appears,  "We  held 
in  People  v.  Cole,  219  N.  Y.  98,  113  N.  E.  790,  L.  R.  A.  1917C 
816,  that  the  exception  protected  the  practitioners  of  Christian 
Sqience  who  taught  as  part  of  their  religion  the  healing  power 
of  mind."  Citation  is  made  of  many  states  in  which  Christian 
Science  practice  is  legal  and  the  decision  further  states:  "There 
are  like  provisions  in  other  states.  Through  all  this  legislation 
there  runs  a  common  purpose.  The  law  exacts  no  license  for 
healing  by  prayer  or  by  the  power  of  religion,  but  one  who  heals 
by  other  agencies  must  have  the  training  of  the  expert," 

This  would  seem  to  establish  beyond  peradve^ture  of  doubt 
the  legality  of  Christian  Science  practice  in  the  state  of  New 
York.  The  Penal  Code,  however,  apparently  conflicts  with  this 
well  defined  provision  of  the  constitution;  and  there  is  presented 
the  direct  question  as  to  whether  a  method  of  healing  which 
is  lawful  in  the  case  of  an  adult  is  unlawful  and  criminal  when 
administered  to  a  minor.  Which  then  shall  prevail?  Was  Judge 
Bartlett  correct  in  assuming  that  it  is  beyond  the  prerogative 
of  the  legislature  to  forbid  the  healing  of  disease  by  prayer  T 
If  so,  then  plainly  either  the  provision  of  the  Penal  Code  in 
question  is  unconstitutional,  or  the  court's  construction  of  the 
term  'Medical  attendance"  (People  v.  Pierson,  supra)  is  too 
restricted.  That  the  former  is  true  appears  self-evident ;  that 
the  latter  proposition  is  also  correct  seems  capable  of  proof. 
Webster  defines  "medicaV'  as  "pertaining  to  or  dealing  with  the 
healing  art''  The  Century  Dictionary  defines  it  as  "relating  to 
the  practice  of  medicine;"  and  medicine  is  defined  as  "the  art 
of  preventing,  curing  or  alleviating  disease."  Its  students  are 
convinced  that  Christian  Science  is  the  best  and  safest  method 
of  preventing,  curing,  or  alleviating  disease  in  its  manifold 
forms;  and  it  appears  reasonable  to  hold  that  a  correct  interpreta- 
tion of  "medical  attendance"  should  include  all  legal  methods 
of  healing. 


In  the  light  of  the  decisions  above  cited  the  question  inevitably 
arises,  "Is  then  a  parent  to  be  adjudged  guilty  of  a  felony- 
manslaughter  in  New  Jersey — ^whose  only  offense  is  found  in 
having  provided  treatment  for  his  child  in  accordance  with  his 
judgment  and  conscience,  a  right  based  upon  constitutional  provi- 
sion and  a  specific  statute  supported  by  two  decisions  of  the 
Court  of  Appeals?  Or  are  we  to  conclude  that  constitutional 
guaranty  of  religious  liberty  together  with  statutory  enactment 
and  judicial  confirmation  establishes  a  right  to  be  exercised  only 
by  adults  in  their  own  behalf,  but  precluded  in  the  case  of 
minors  f  Manifestly  the  only  possible  reason  for  such  a  con- 
clusion rests  upon  the  welfare  of  the  child.  If  the  state,  super- 
seding the  parental  prerogative,  presumes  to  determine  what 
healing  practice  shall  be  furnished  for  a  sick  child,  such  action 
must  be  based  upon  indisputable  proof  that  the  means  prescribed 
not  only  is  the  best  available,  but  will  result  in  cure;  otherwise 
the  argument  that  such  treatment  is  for  the  child's  welfare  falls 
to  the  ground.  If  the  state  insists  upon  a  given  method  of 
treatment  and  the  child  dies,  it  seems  justifiable  that  it  should 
assume  the  responsibility  for  his  death;  for  the  medical  prac- 
titioner acting  in  accordance  with  the  law  can  scarcely  be  held 
answerable.  Under  such  circumstances  what  proof  is  there  that, 
had  the  parent  been  at  liberty  to  choose  the  method  of  healing, 
even  spiritual  means,  in  accordance  with  his  conscience  and 
judgment,  the  child  might  not  have  been  healed? 

The  case  of  Bradley  v.  State,  (Fla.  1920)  84  So.  677,  is  the 
most  recent  decision  of  an  appellate  tribunal,  although  Christian 
Science  was  not  involved  in  the  question  under  discussion.  The 
court  held  that,  under  a  statute  which  reads  that  "the  killing 
of  a  human  being  by  the  act,  procurement  or  culpable  negligence 
of  another  .  .  .  shall  be  deemed  manslaughter,"  the  defendant 
was  not  guilty  of  the  crime  of  manslaughter.  The  facts  were^ 
as  follows:  The  minor  child  of  the  defendant  Bradley  was  an 
epileptic,  and  in  a  paroxysm  occasioned  by  this  malady,  fell 
into  a  .fire  and  was  seriously  burned.  The  defendant  was  a 
member  of  a  religious  sect  which  taught  that  prayers  alone 
would  cure  the  sick.  The  injury  was  sustained  on  April  26, 
1918,  and  from  that  time  until  May  30  following  the  defendant 
prayed  for  the  child  in  lieu  of  medical  attendance.  On  the 
latter  date  the  patient  was  taken  to  the  hospital  and  received 
medical  treatment  but  died  June  22,  1918.  Physicians  testified 
that  in  their  opinion  if  the  child  had  received  proper  medical 
attention  she  would  not  have  died  from  the  bums.  In  a  con- 
curring opinion  Chief  Justice  Brown  says :  "The  question  of  the 
father's  religious  belief  is  in  no  wise  involved. 

"The  all-important  question  is,  must  a  parent  call  a  physician> 
every  time  his  child  is  sick,  or  risk  being  adjudged  guilty  of 
manslaughter  if  the  child  should  die?  If  not,  who  is  to  decide 
when  the  child  is  sick  enough  to  place  upon  the  father  the 
obligation  to  call  a  physician?  Is  it  the  father,  or  the  neighbors, 
or  must  the  father  call  a  physician  to  ascertain  if  the  child  needs 
a  physician? 

"Has  the  practice  of  medicine  become  an  exact  science,  so 
that  after  death,  human  testimony  can  establish  beyond  a  reason- 
able doubt  that  if  a  physician  had  been  called  the  child  would 
not  have  died? 

"Does  the  duty  of  a  parent  to  call  a  physician  attach  where 
a  child  is  afflicted  with  a  necessarily  fatal  ailment,  such  as  con- 
sumption, and  continue  until  death  occurs?  Can  the  law  fix  what 
class  of  aihnents  a  child  must  be  suffering  from  before  the  failure 
to  call  a  physician  becomes  culpable  negligence,  so  that  if  death 
ensues  in  one  class  it  is  manslaughter  and  in  another  class 
it  is  not?  Shall  a  parent  who  belongs  to  that  exemplary  band 
of  Christians  who  have  no  faith  in  the  efficacy  of  medicine  as- 
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a  curative  agency  be  convicted  of  manslaughter  because  he  fails 
to  call  a  physician  to  attend  a  sick  child  that  subsequently  diesf 
Until  the  practice  of  medicine  becomes  an  exact  science  so  that 
it  can  be  established  beyond  the  peradventure  of  a  doubt  that 
death  would  not  have  ensued  if  a  physician  had  been  in  at- 
tendance^ I  think  the  answer  to  all  these  questions  must  be  an 
unqualified  'No.' " 

Commenting  on  the  contention  raised  in  the  case  that  had  the 
father  called  a  physician  at  the  beginning  of  the  illness  rather 
than  three  weeks  later^  the  child  would  have  survived,  hence  the 
father  was  responsible  for  the  child's  death,  Justice  Brown 
further  states:  "The  fallacy  of  this  is  that  it  was  not  proven, 
and  was  not  capable  of  being  proven,  that  if  the  child  had  had 
medical  attention  it  would  have  recovered.  And  that  must  always 
be  the  fallacy  in  an  attempt  to  attach  the  guilt  of  manslaughter 
to  a  father  for  failing  to  call  a  physician  whenever  his  child 
is  sick,  if  it  subsequently  dies."  These  conclusions  are  so  mani- 
festly sound  that  no  comment  is  needed. 

Another  phase  of  the  problem  presents  two  altogether  per- 
tinent questions:  '^as  medical  treatment  of  disease  acquired 
a  degree  of  certainty  as  to  success  sufficient  to  justify  its 
mandatory  use  for  a  sick  minor  f  And  has  it  been  proved 
successful  above  all  other  means  of  treating  disease,  as,  for 
example,  spiritual  healing  as  taught  and  practiced  by  Christian 
Science?"  Regarding  the  inadequacy  of  medical  treatment,  a 
vast  amount  of  testimony  supplied  by  medical  doctors  themselves 
"^may  be  offered  in  evidence,  so  conclusive^  it  is  believed,  as  to 
prove  to  any  unprejudiced  person  that  the  practice  of  medicine 
is  too  far  from  being  demonstrably  safe  or  scientific  to  justify 
such  compulsion;  and  it  is  by  no  means  my  desire  to  discredit 
the  medical  profession^.  But  taking  its  practitioners  on  their 
own  words  as  to  the  inefficacy  of  drug  treatment,  I  contend  that 
the  present  degree  of  uncertainty  in  the  practice  of  medicine 
renders  impractical  and  unwarranted  its  mandatory  employment. 

To  cite  a  few  statements  relative  to  the  inadequacy  of  material 
means  of  treatment:  An  editorial  in  the  New  York  Medical 
Journal  of  January  10, 1920,  states :  "In  our  combat  with  disease 
we  have  found  few  medicaments  or  methods  of  treatment  that 
are  completely  satisfactory.  At  times,  as  in  the  last  epidemic 
of  influenza,  we  are  forced  to  acknowledge  a  complete  defeat." 
Regarding  the  failure  of  medical  treatment  of  pneumonia  Dr. 
Turck  of  New  York,  writing  of  conditions  in  the  Army  camps 
in  the  Medical  Record  of  March  22,  1919,  stated:  "Pneumonia 
still  remains  the  most  terrible  scourge  of  our  cantonments. 
Reports  show  that  the  mortality  runs  from  41.8  to  89.6 — a 
condition  too  appalling  to  permit  of  apology.  It  is  a  challenge 
to  the  medical  profession;"  and  he  quotes  the  Public  Health 
Association  as  stating  that  during  October,  November  and  Decem- 
ber of  the  previous  year  it  reported  more  than  400,000  deaths 
from  that  disease  alone  in  the  United  States. 

Dr.  Victor  Heiser  in  the  Journal  of  the  American  Medical 
Association  for  December  7,  1918,  writes  as  follows:  "Viewed 
from  another  standpoint  it  is  apparent  that  it  is  more  dangerous 
to  be  a  soldier  in  peaceful  United  States  than  to  have  been  on 
the  firing  line  in  France.'  From  the  statistics  so  far  available 
the  death  rate  in  the  military  camps  where  materia  medica  treat- 
ment is  universal  and  compulsory,  is  higher  than  among  the 
civil  population,  even  in  similar  age  groups;"  and  this  despite 
the  fact  that  soldiers  are  selected  risks  of  the  highest  class.  The 
mortality  in  New  York  and  Chicago  for  instance  shows  that 
the  death  rate  in  the  Army  is  more  than  double  that  of  the  civil 
population  of  the  same  age  group.  If  medical  means  are  the 
best  at  man's  disposal  then  how  utterly  is  he  at  the  mercy  of 
disease ! 


Regarding  the  treatment  of  diphtheria,  concerning  which  the- 
medical  profession  claims  great  improvement  in  recent  years,  the- 
facts  set  forth  by  the  Pennsylvania  Bureau  of  Statistics  for 
1915-19  are  pertinent.  It  is  shown  that  the  yearly  average  of 
diphtheria  cases  for  that  period  was  11,235  with  1,781  fatalities, 
or  one  in  every  six  cases.  There  are  many  who  will  believe  that 
a  system  of  treatment  which  loses  16%  of  its  patients  is  far 
from  being  safe  enough  to  justify  the  making  of  its  use  man- 
datory. The  daily  press  contains  ample  substantiation  of  these 
statements. 

That  the  present  situation  is  rife  with  prejudice  no  one  caa. 
deny,  for  public  opinion  has  accepted  medical  practice  as  a 
necessity.  When  in  New  Jersey  last  spring  the  press  was  carry- 
ing the  news  of  the  trial  for  manslaughter  of  a  father  whose 
child  had  passed  away  under  Christian  Science  treatment,  it  also 
published  news  of  the  death  of  three  children  in  New  York 
city,  orphans  in  different  institutions,  two  of  them  from 
diphtheria,  yet  no  word  of  protest  was  raised  regarding  the 
treatment. 

An  editorial  in  the  September  issue  of  the  Medical  Review 
of  Reviews  is  directly  pertinent.  •  Quotation  is  made  from  the 
Weekly  Bulletin  of  the  Health  Bureau  of  New  York  city  of 
March  15,  1920,  giving  an  account  of  a  child  ill  of  diphtheria 
with  symptoms  which  the  first  physician  called  declared  to  be 
due  to  teething;  but  when  after  a  few  days  the  parents,  becoming 
alarmed  at  the  child's  condition,  called  another  doctor,  he  diag- 
nosed the  case  as  diphtheria  and  administered  antitoxin;  and 
the  child  died  within  a  few  hours.  The  editorial  then  quotes 
from  the  Journal  of  the  American  Medical  Association  of  May 
22,  1920,  the  story  of  the  conviction  of  a  Christian  Science 
parent  for  manslaughter  in  New  Jersey  because  he  failed  to 
furnish  material  treatment  for  a  child  that  subsequently  died; 
and  the  article  closes  with  the  pertinent  comment,  ''Now  suppose 
the  New  Jersey  father  had  employed  the  New  York  physician, 
how  much  better  would  he  have  fared  f  So  far  as  the  record 
goes  the  New  York  physician  was  as  grossly  incompetent  as  the 
Christian  Science  practitioner.  In  one  case  the  father  is  fined; 
in  the  other  even  the  physician  goes  free  because  he  is  an  M.  D/^ 

Before  a  legislative  committee  in  Massachusetts  in  1898, 
William  Lloyd  Garrison  stated  the  case  clearly:  "One  had  only 
to  read  the  candid  opinions  of  eminent  physicians  of  long  prac- 
tice to  realize  how  tentative  and  purely  experimental  is  the 
science  of  medicine.  The  death  of  a  patient  under  'irregular 
treatment,'  although  it  may  be  demonstrated  that  the  greatest 
care  and  intelligence  were  used,  is  heralded  abroad  as  something 
scandalous  and  dreadful,  but  if  any  regular  physician  were  to 
make  public  the  deaths  coming  to  his  knowledge  from  misap- 
prehension of  the  disease,  or  because  of  mistaken  remedies  used, 
the  public  might  well  be  alarmed." 

Recently  the  health  officer  of  an  up-state  city  threatened  prose^ 
cution  of  a  parent  whose  child  passed  away  from  what  was 
declared  to  be  diphtheria,  because  Christian  Science  treatment 
was  resorted  to  in  the  earlier  stages  of  the  disease;  yet  no  word 
of  complaint  was  heard  of  other  cases  of  the  same  disease  which 
later  terminated  fatally  under  medical  treatment  in  that  city. 
Apparently  no  criminality  attaches  to  the  parent  whose  child 
dies  under  the  prescribed  treatment,  that  is,  in  the  orthodox 
fashion. 

The  use  of  drugs  has  long  been  the  basis  of  the  practice  of 
medicine.  To  be  sure  mental  therapy  under  various  names  is 
now  becoming  the  popular  adjunct  of  drug  therapy,  but  the 
pharmacopeoia  is  still  the  physician's  chief  resort.  Yet  there 
is  much  evidence  of  the  rapidity  with  which  the  public  is  turning 
from  the  use  of  material  means  of  healing.    A  vast  number  of 
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individuals  would  scarcely  hold  that  the  welfare  of  a  child 
demands  medical  treatment;  nor  is  it  likely  they  would  agree 
that  it  is  against  public  welfare  to  leave  with  a  parent  the  right 
to  consult  his  conscience  and  judgment  in  selecting  any  legalized 
method  of  healing,  including  spiritual  means.  It  must  not  be 
forgotten  that  it  has  never  been  proved,  and  I  hold  it  incapable 
of  proof,  that  Christian  Science  treatment  is  inadequate  and 
accordingly  to  the  child's  detriment.  It  is  a  strange  fact  that 
in  the  trials  in  New  Jersey  and  wherever  Christian  Scientists 
have  been  held  for  illegal  practice  under  whatsoever  complaint, 
evidence  to  prove  the  efficacy  of  this  method  of  treating  disease 
has  usually  been  excluded;  and  it  has  been  customary  to  exclude 
from  the  jury  box  those  who  believe  that  the  commands  of  Christ 
Jesus  to  heal  the  sick  are  possible  of  fulfillment. 

In  the  discussion  of  Christian  Science  by  those  unfamiliar 
with  its  teachings  and  practice,  it  is  usually  assumed  that  it 
has  no  standing  as  a  therapeutic  means  and  its  adherents  are 
fanatics  who  permit  their  children  to  die  when  they  could  be 
healed  through  medical  means.  In  refutation  of  this  erroneous 
position,  then,  what  has  Christian  Science  to  present  in  the  way 
of  testimony  as  to  its  healing  efficacy?  With  a  view  to  answer- 
ing this  question  I  have  gathered  data  from  various  available 
sources  concerning  recent  cases  of  healing  in  the  state  of  New 
York.  Early  in  1919  during  the  epidemic  of  influenza  a  ques- 
tionnaire was  sent  to  all  authorized  practitioners  of  Christian 
Science  in  the  state  of  New  York  asking  for  accurate  statements 
of  their  experience  with  that  disease.  Analysis  of  the  data  thus 
gathered  showed  that  the  failures,  including  pneumonia  cases, 
were  less  than  three  in  a  thousand.  In  a  considerable  number 
of  these  cases  the  patient  had  turned  to  Christian  Science  at 
the  eleventh  hour,  when  hope  of  relief  through  material  means 
had  been  quite  abandoned.  For  a  similar  period  the  health 
reports  showed  the  fatalities  to  be  many  times  greater  under 
medical  practice. 

A  few  montlis  ago  a  letter  was  sent  to  one  hundred  authorized 
Christian  Science  practitioner  in  the  state  asking  for  testi- 
monies of  recent  healings  of  disease  which  had  been  diagnosed 
by  physicians.  Tlie  response  has  been  most  convincing,  mul- 
tiplying the  evidence  that  Christian  Science  heals  disease  of 
every  type,  even  the  so-called  malignant,  some  of  which  the 
medical  profession  have  declared  incurable.  Among  these  testi- 
monies are  healings  of  cancer,  three  by  one  t>ractitioner,  two 
of  which  had  been  examined  by  the  X-ray  before  and  after 
treatment,  the  later  examination  showing  no  trace  whatsoever 
of  the  disease.  There  were  healings  of  several  cases  of  tuber- 
culosis, including  two  young  men,  who,  rejected  by  Army  sur- 
geons as  tubercular,  after  Christian  Science  treatment  were  re- 
examined and  accepted  for  the  service.  A  sailor  suffering  from 
injury  to  his  hand  followed  by  blood-poisoning  and  gangrene 
was  told  by  the  surgeon  that  only  an  operation  could  save  that 
member.  He  was  healed  by  Christian  Science  in  a  few  weeks 
and  went  on  the  next  voyage  of  his  ship.  The  testimonies  also 
described  the  healing  of  severe  injury;  a  case  of  burning  where 
a  dress  recently  cleaned  by  gasoline  was  ignited  from  a  gas 
flame  and  literally  burned  from  the  body,  the  flesh  in  places 
being  reduced  to  a  crisp.  Yet  under  Christian  Science  treatment 
this  injury  was  so  perfectly  healed  that  there  remains  no  scar, 
in  fact  no  trace  of  the  experience.  Typhoid  fever,  heart  disease, 
diseased  tonsils,  infected  eyes,  mumps  and  appendicitis  were 
among  the  diseases  healed.  Three  cases  of  insanity  had  been 
healed  by  one  practitioner,  two  of  'which  had  been  diagnosed 
by  medical  doctors  as  dementia  precox  and  declared  incurable. 
Yet  both  persons  so  affected,  through  the  ministrations  of  Chris- 
tian  Science,  have  been  restored  to  health  and  their  rightful 


places  in  the  world's  activities.  Also  included  were  cases  of 
eczema,  grippe,  neurasthenia,  pyorrhea  and  many  other  maladies; 
and  it  should  be  remembered  that  nearly  all  these  cases  have 
passed  under  the  eye  of  the  medical  profession. 

These  testimonies  are  but  a  small  group  gathered  from  a  large 
and  constantly  increasing  number  available.  The  proof  of  the 
healing  efficacy  of  Christian  Science  is  irrefutable,  and  is  open 
to  any  honest  seeker.  More  than  1800  Christian  Science  churches 
are  monumente  to  the  gratitude  of  healed  and  regenerated  thou- 
sands, many  of  whom  have  recovered  health  after  the  failure  of 
all  material  measures.  Christian  Science  treatment  is  especially 
efficacious  with  children  who,  since  their  mentalities  are  less 
filled  with  fixed  material  beliefs,  as  a  rule  respond  to  spiritual 
healing  even  more  quickly  than  adults. 

Parents  who  are  Christian  Scientists  have  accepted  this 
religion  from  definite  and  positive  proof  of  the  power  and 
availability  of  God  to  heal  all  man's  diseases  in  fulfillment  of 
His  promise.  It  is  based  upon  the  teaching  and  practice  of 
Christ  Jesus,  and  is  carried  on  in  obedience  to  his  definite  injunc- 
tion to  ''heal  the  sick,  cleanse  the  leper,  raise  the  dead."  When 
resorted  to  for  a  sick  child  it  is  from  strong  conviction  that 
it  is  the  best  means  available.  Since  its  ministration  is  spiritual 
and  Christian  no  evil  results  follow,  and  its  percentage  of 
healings  is  very  large.  To  many  the  situation  is  utterly  devoid 
of  logic  that  permits  a  parent  to  choose  religious  teaching  for 
his  child  but  forbids  the  utilization  of  spiritual  Truth  embodied 
in  such  teaching  to  heal  him  of  disease.  That  religious  teaching 
may  be  invoked  to  "save  his  soul"  but  must  not  be  utilized  to 
heal  his  body  is  false  reasoning.  It  requires  no  violence  to  the 
imagination  to  look  forward  a  few  decades  when  if  the  present 
rate  of  defectibn  continues  the  majority  of  our  population  will 
have  turned  away  from  the  use  of  drugs  and  medical  methods. 
To  compel  such  treatment  by  statute  then  will  be  an  anachronism 
indeed. 

If  it  be  conceded,  as  it  certainly  must  be  under  the  provisions 
of  the  Medical  Practice  Act  and  the  decisions  of  the  Court  of 
Appeals  in  the  state  of  New  York  already  cited,  that  Christian 
Science  treatment  for  adults  is  in  all  respects  legal  and  proper, 
does  it  not  necessarily  follow  from  what  has  been  already  stated 
relative  to  the  uncertainty  of  the  results  where  n|edical  treatment 
is  had,  and  its  many  admitted  failures*  to  heal,  that  any  statnte 
which  attempts  to  compel  medical  attendance  for  a  minor  at  this 
day  is  an  unreasonable  exercise  of  the  "police  power'*  of  the 
state,  the  only  authority  that  gives  validity  to  a  statute  of  this 
nature  t 

If,  as  held  in  People  v.  Pierson,  supra,  "medical  attendance" 
as  required  by  the  Penal  Code  means  attendance  by  a  medical 
doctor,  then  in  the  light  of  present  day  knowledge  of  the  various 
means  of  healing,  and  especially  the  proved  efficacy  of  Christian 
Science  treatment,  the  Penal  Code  provision  is  now  unconsti- 
tutional and  unwarranted,  even  if  it  is  admitted  that  it  was 
constitutional  and  warranted  at  the  date  of  its  enactment.  It 
is  a  naked  and  arbitrary  power  conferred  upon  the  health 
authorities  to  compel  a  parent  to  employ  a  prescribed  mode  of 
healing  for  his  minor  child  without  the  right  to  choose  what 
he  conscientiously  believes  to  be  the  best  for  his  child;  and  it 
is  therefore  unreasonable  and  unconstitutional  (Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  6  S.  Ct.  1064,  30  U.  S.  (L.  Ed.)  220). 

It  is  unconstitutional  because  it  is  an  artificial  distinction  in 
favor  of  one  system  of  healing  disease  as  against  any  other 
system,  and  is  not  based  upon  everyday  facts  and  statistics 
(Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  31  S.  Ct  186, 
55  U.  S.  (L.  Ed.)  112,  Ann.  Cas.  1912A  487,  32  L.  R.  A. 
(N.  S.)  1062). 
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It  is  an  elementary  principle  of  law  that  the  sanctity  of  the 
home  cannot  be  invaded;  and  the  natural  rights  of  the  parent 
as  to  the  custody  and  control  of  his  child  would  be  flagrantly 
violated  by  the  exercise  of  police  power  on  the  part  of  the 
state  which  would  invade  the  home  unless  there  arises  indis- 
putable demand  for  such  invasion  on  behalf  of  the  public  welfare. 
That  public  welfare  would  be  subser\'ed  by  the  compulsory 
medical  treatment  is  far  from  indisputable. 

An  excellent  illustration  of  the  fallacy  of  any  attempt  to 
control  a  parent's  choice  of  healing  remedy  for  a  child  is  had 
in  the  present  interpretation  of  the  school  laws  of  the  state 
of  New  York  by  the  Department  of  Education.  An  amendment 
to  ftie  General  Education  Laws  passed  in  1913  provides  that 
in  case  of  a  physical  defect  revealed  by  medical  inspection  of 
the  child  "if  the  parents  or  guardians  are  unable  or  unwilling 
to  provide  necessary  relief  and  treatment  for  such  pupils,  such 
fact  shall  be  reported  by  the  principal  or  teacher  to  the  medical 
inspector  whose  duty  it  shall  be  to  provide  relief  for  such 
pupils."  (Section  573.)  While  it  seems  reasonable  to  assume 
that  a  strict  interpretation  of  this  passage  would  give  the  medical 
inspector  the  right  to  compel  treatment  in  certain  cases,  in 
actual  practice  the  Department  invariably  leaves  to  the  parent 
the  choice  of  remedial  means  on  the  ground  that  "the  law  recog- 
nizes the  parent  or  guardian  as  the  rightful  custodian  of  the 
child's  health"  (School  Health  Service  Bulletin,  p.  11). 

It  seems  conclusive  that  there  is  no  evidence  that  public  wel- 
fare demands  compulsory  medical  treatment  for  a  sick  child. 
Justice  based  upon  individual  rights  guaranteed  by  the  Con- 
stitution would  seem  to  rest  the  whole  problem  of  the  child's 
physical  well-being,  so  far  as  remedial  measures  are  concerned, 
in  the  hands  of  the  parent  or  guardian,  his  natural  protector. 

Albert  F.  Gilmore. 
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Driving  of  Motor  Truck  as  "Operation  op  Engine." — ^It 
seems  that  one  employed  in  driving  a  motor  truck  is  engaged 
in  the  operation  of  an  engine  within  the  meaning  of  an  Em- 
ployers' Liability  Act  providing  compensation  for  persons 
injured  in  such  employment.  It  was  so  held  in  Haddad  v.  Com- 
mercial Motor  Truck  Co.,  146  La.  897,  84  So.  197,  wherein  the 
court  said:  "We  think  we  may  take  cognizance  of  the  fact  that 
motor  trucks  are  operated  or  propelled  by  gasolene  engines  or 
motors,  which  by  the  use  of  gasolene  produce  their  own  energy 
or  motive  power.  The  driving  of  such  motoy  trucks  necessarily 
involves  the  operation  of  such  engines.  'The  word  "engine"  is 
defined  as  an  ingenious  or  skilful  contrivance  used  to  effect 
a  purpose,  and  is  often  synonymous  with  the  word  "machine." 
Within  such  definition,  an  electric  passenger  elevator  is  an  engine. 
Lefler  v.  Forsberg,  1  App.  D.  C.  41.'  3  Words  and  Phrases, 
p.  2395.  An  engine,  according  to  the  Century  Dictionary,  is: 
A  skilfully  contrived  mechanism  or  machine,  the  parts  of  which 
concur  in  producing  an  intended  effect;  a  machine  for  applying 
any  of  the  mechanical  or  physical  powers  to  effect  a  particular 
purpose;  especially  a  self-contained,  self -moving  mechanism  for 
the  conversion  of  energy  into  useful  work;  as  a  hydraulic  engine 
for  utilizing  the  pressure  of  water;  a  steam,  gas,  or  air  engine, 
in  which  the  elastic  force  of  steam,  gas,  or  air  is  utilized.' 
According  to  the  same  authority,  machinery  is  defined  as  follows : 
*The  parts  of  a  machine  considered  collectively ;  any  combination 
of  mechanical  means  designed  to  work  together  so  as  to  effect 


a  given  end,  as  the  machinery  of  a  watch,  or  of  a  canal  lock; 
.  .  .  any  complex  system  of  means  and  appliances,  not  me- 
chanical, designed  to  carry  on  any  particular  work,  or  keep 
anything  in  action;  or  to  effect  a  specific  purpose  or  end;  as 
the  machinery  of  government.'  There  could  be  but  little  doubt 
that  if  the  deceased  had  been  required,  in  the  course  of  his 
employment,  to  operate  a  stationary  gasolene  engine  on  the 
premises  of  the  defendant,  the  service  would  have  fallen  clearly 
within  the  provisions  of  the  Employers'  Liability  Law,  no  matter 
for  what  purpose  its  use  might  have  been  intended.  Can  it  be 
said  that  because  he  was  required  to  operate  the  same  character 
of  engine  in  a  self-propelling  vehicle,  the  statute  does  not  apply? 
We  think  not.  Would  the  driver  of  a  motor  bus  for  the  trans- 
portation of  freight  and  passengers  be  engaged  in  the  operation 
of  an  engine  or  machinery!     We  think  so." 

Right  to  Remove  Coal  from  Beneath  Highway. — ^It  seems 
that  one  over  whose  property  a  public  highway  i9  laid  has  the 
right  to  remove  the  coal  from  beneath  the  highway,  provided 
he  does  not  injure  the  surface  or  create  a  condition  which  may 
cause  injury.  The  «ourt  so  held  in  Breisch  v.  Locust  Mountain 
Coal  Co.  (Pa.)  110  Atl.  242,  saying:  "It  is  admitted  defendants 
are  the  owners  in  fee  of  the  coal  underlying  and  on  either  side 
of  the  public  highway,  as  it  affects  the  present  case.  There  is 
nothing  to  show  how  Krebs  road  originally  became  a  public 
highway.  If,  in  the  original  taking,  the  right  of  property  in 
any  aspect  had  been  injuriously  affected,  the  owner  would  have 
been  entitled  to  damages;  but,  as  the  ownership  of  the  coal 
is  not  in  dispute,  it  is  clear  that  when  the  road  was  laid  out 
the  owner  had  full  dominion  and  control  over  the  coal  with  the 
right  of  an  absolute  owner  to  it,  subject,  however,  to  the  ease- 
ment in  favor  of  the  public.  He  has  the  right  to  mine  and 
remove  it,  but  the  removal  must  be  done  in  such  manner  as 
not  to  injure  the  surface  of  the  highway,  or  create  a  condition 
whereby  injury  may  later  follow.  The  servient  estate  must 
always  be  in  such  condition  that  the  road  may  be  continued  as 
a  highway  for  the  traveling  public  in  the  future.  From  the 
undisputed  facts  this  servient  estate  owed  to  the  road  above 
such  support  as  will  at  all  times  preserve  and  keep  it  from  sub- 
siding. An  abutting  owner  may  use  the  land  (the  surface)  for 
his  own  purposes  in  any  way  not  inconsistent  with  the  public 
easement,  and  is  entitled  to  all  profit  and  advantage  that  may 
be  derived  therefrom.  13  R.  C.  L.  5  107,  p.  121.  'The  rights 
and  title  of  an  abutting  owner  .  .  .  are  subject  ...  to  the  ease- 
ment and  servitude  in  favor  of  the  public,  and  to  the  right  of 
the  public  authorities*  to  occupy  the  space  above  [and  below] 
the  surface  of  the  way  for  any  purpose  within  the  scope  of  the 
public  uses  to  which  highways  may  be  put.'  13  R.  C.  L.  $  108, 
p.  123.  But  above  and  beyond  this  reasonable  use  of  the  public, 
the  owner  undoubtedly  retains  the  right  to  use  his  land,  and 
so  it  has  been  held,  where  one  owns  the  fee  in  the  minerals 
under  the  surface  of  the  highway,  and  the  mine?  on  the  surface 
adjacent  thereto,  they  may  work  such  mines,  but  must  do  so 
in  such  way  as  not  to  cause  the  road  to  subside.  17  E.  R.  C. 
p.  554."  ^ 

Power  of  Legislature  to  Investigate  Private  Institution. 
.—In  Greenfield  v.  Russell,  292  111.  392,  127  N.  E.  102,  reported 
and  annotated  in  9  A.  L.  R.  1334,  it  was  held  that  the  legislature 
cannot  conduct  a  public  or  judicial  investigation  of  charges  made 
against  any  private  institution  or  individual  under  the  pretense 
or  cloak  of  its  power  to  investigate  for  the  purpose  of  legislation. 
It  appeared  that  the  legislature  of  Illinois  had  adopted  a  joint 
resolution  appointing  a  committee  to  investigate  charges  made 
against  the  Christian  Catholic  Apostolic  Church  at  Zion  City 


Digitized  by 


Google 


Z34 


LAW  NOTES 


[Maech,  1921. 


and  against  its  overseer.  Holding  that  payment  of  the  expenses 
of  the  investigation  should  be  restrained,  the  court  said:  ^'The 
investigation  was  not  of  a  character  that  the  legislature  could 
undertake  under  the  provision  of  the  Constitution.  All  criminal 
charges,  if  any  there  were  against  these  parties,  and  all  invasions 
by  them  of  the  private  rights  of  others,  could  only  be  investigated 
legally  by  a  grand  jury  or  a  court  legally  constituted  for  the 
purpose.  If  the  rights  of  private  individuals  and  private  institu- 
tions could  be  invaded  by  the  legislature  in  that  manner,  their 
reputation  and  their  character  and  their  business  would  be  greatly 
endangered  if  not  entirely  destroyed,  and  they  would  not  have 
or  enjoy  in  such  public  investigations  their  constitutional  right 
of  answering  and  making  a  defense  to  such  charges,  however 
false  they  might  be.  This  whole  investigation  may  have  been 
started  with  the  very  best  of  motives  on  the  part  of  the  members 
of  the  legislature,  and  it  may  have  been  carried  out  by  the 
committee,  so  far  as  it  did  conduct  the  investigation,  with  the 
utmost  fairness  possible.  Nevertheless,  the  act  of  the  general 
assembly  in  question  was  not  only  an  invasion  of  the  private 
rights  of  the  individual  ^and  institution  investigated,  but  it  was 
also  an -invasion  of  the  province  of  the  judiciary.  Under  such 
circumstances,  it  is  the  duty  of  the  Courts  to  protect  the  rights 
of  individuals  by  refusing  to  permit  the  legislature  to  thus 
invade  the  jurisdiction  of  the  court.  A  judicial  investigation 
should  at  all  times  proceed  in  an  orderly  manner  before  a 
tribunal  legally  constituted  to  make  such  investigation,  and  in 
such  a  manner  as  to  give  all  parties  thereby  affected  a  complete 
and  full  hearing  and  an  adjudication  that  will  determine  and 
settle  the  rights  of  the  parties.  An  investigation  by  the  legisla- 
ture that  can  in  no  way  be  serviceable  to  it  in  future  legislation, 
and  that  must  necessarily  endanger  the  constitutional  rights  of 
private  individuals,  ought  never  to  be  made,  and  such  an  in- 
vestigation is  prohibited  by  the  constitution  of  Illinois.'' 

Taxicab  as  Public  Conveyance. — ^In  Anderson  v.  Fidelity, 
etc.,  Company,  228  N.  Y.  476,  127  K  E.  584,  reported  and 
annotated  in  9  A.  L.  E.  1544,  it  was  held  that  an  automobile 
operated  as  a  public  taxicab  for  fares  controlled  by  taximeter 
is  within  the  provision  of  an  accident  insurance  policy  for  extra 
compensation  for  injuries  while  in  or  on  a  public  conveyance 
provided  by  a  common  carrier  for  passenger  service,  although 
at  the  time  of  the  accident  the  cab  is  engaged  for  the  exclusive 
use  of  the  person  injured  and  his  companion.  The  court,  after 
declaring  that  the  company  furnishing  the  taxicab  was  a  common 
carrier,  said  inter  alia:  "The  stipulated  facts  show  that  the 
Yellow  Taxi  Service,  Incorporated,  sent  its  taxicabs,  equipped 
with  taximeters,  on  the  streets  of  Albany,  under  the  control  of 
their  chauffeurs,  to  wait  at  stands,  or,  when  traveling  upon  the 
streets  and  unemployed,  to  transport  any  applicant  for  their 
service.  The  city  ordinance  clearly  applies  to  them,  and  penalizes 
both  the  chauffeur  and  the  owner  for  any  refusal  to  accept  any 
proper  applicant.  Certainly  the  owners  and  drivers  of  purely 
private  conveyances  cannot  be  subjected  to  this  penalty.  It  is 
clear  that  a  taxicab  equipped  with  a  taximeter,  'cruising'  along 
the  streets  of  a  city,  offering  its  services  to  the  first  comer, 
looking  for  'fares'  to  any  place  within  the  city  limits,  at  a  fixed 
price  to  be  controlled  by  the  distance  and  recorded  by  a  taxi- 
meter, is  a  public  conveyance  within  the  usual  concept  of  the 
term  and  also  legally.  Its  character  does  not  change  by  reason 
of  some  passer-by  accepting  the  offer  publicly  made  of  its 
services.  It  was  a  public  offer  of  conveyance  which  he  accepted, 
and  the  instrument  of  conveyance  must  remain  as  to  him  a 
public  conveyance  to  his  journey's  end  or  his  dismissal  of  the 
cab.    There  does  not  seem  to  be  much  reason  in  the  argument 


that  if  all  the  seats  were  occupied  the  conv^ance  was  a  public 
one,  but  that  if  only  two  or  three  of  the  four  available  seats 
were  occupied,  it  was  a  private  conveyance.  The  fact  that,  by 
custom,  when  engaged  by  a  'fare,'  taxicabs  proceed  under  the 
direction  of  that  'fare'  to  the  destination  desired  by  him,  and 
accept  no  other  passengers,  does  not' change  the  means  or  char- 
acter of  the  conveyance.  The  custom  is  the  result  of  business 
convenience,  inherent  in  the  successful  conduct  of  the  taxicab 
business.  Those  employing  taxicabs  desire  greater  speed  and 
conveyance  in  transacting  their  business  or  journey  than  is 
furnished  by  the  ordinary  street  car  or  jitney  bus.  This  means 
of  speed  and  convenience  is  offered  by  the  taxicab,  and  that 
18  what  warrants  its  higher  rate  of  charge." 

Liability  op  Physician  for  Disclosing  Nature  op  Patient's 
Disease. — In  Simonsen  v.  Swenson  (Neb.)  177  N.  W.  831,. 
reported  and  annotated  in  9  A.  L.  R.  1250,  it  was  held  that 
where  a  physician  makes  a  disclosure  of  information  imparted 
by  a  patient  to  secure  treatment,  believing  that  a  disclosure  is 
necessary  to  prevent  the  spread  of  the  disease,  if  he  acts  in 
entire  good  faith,  with  reasonable  grounds  for  his  diagnosis  and 
without  malice,  he  cannot  be  held  liable  in  damages  by  his 
patient,  even  though  he  is  mistaken  in  his  diagnosis.  Referring 
to  a  statute  of  Nebraska  providing  that  the  license  of  a  physician 
may  be  revoked  for  the  "betrayal  of  a  professional  secret  to  the 
detriment  of  a  patient,"  the  court  said:  "By  this  statute,  it 
appears  to  us,  a  positive  duty  is  imposed  upon  the  physician, 
both  for  the  benefit  and  advantage  of  the  patient  as  well  as 
in  the  interest  of  general  public  policy.  The  relation  of  physi- 
cian and  patient  is  necessarily  a  highly  confidential  one.  It  is 
often  necessary  for  the  patient  to  give  information  about  himself 
which  would  be  most  embarrassing  or  harmful  to  him  if  given 
general  circulation.  This  information  the  physician  is  bound, 
not  only  upon  his  own  professional  honor  and  the  ethics  of  his 
high  profession,  to  keep  secret,  but  by  reason  of  the  affirmative 
mandate  of  the  statute  itself.  A  wrongful  breach  of  such  con- 
fidence, and  a  betrayal  of  such  trust,  would  give  rise  to  a  civil 
action  for  the  damages  naturally  flowing  from  such  wrong.  Is 
such  a  rule  of  secrecy,  then,  subject  to  any  qualifications  or 
exceptions?  The  doctor's  duty  does  not  necessarily  end  with 
the  patient;  for,  on  the  other  hand,  the  malady  of  his  patient 
may  be  such  that  a  duty  may  be  owing  to  the  public  and,  in 
some  cases,  to  other  particular  individuals.  .  .  .  When  a  physi- 
cian, in  response  to  a  duty  imposed  by  statute,  makes  disclosure 
to  public  authorities  of  private  confidences  of  his  patient,  to 
the  extent  only  of  what  is  necessary  to  a  strict  compliance  with 
the  statute  on  his  part,  and  when  his  report  is  made  in  the 
manner  prescribed  by  law,  he  of  course  has  committed  no  breach 
of  duty  toward  his  patient,  and  has  betrayed  no  confidence,  and 
no  liability  could  result.  Can  the  same  privilege  be  extended 
to  him  in  any  instance  in  the  absence  of  an  express  legal  enact- 
ment imposing  upon  him  a  strict  duty  to  report  f  The  statute 
making  the  'betrayal  of  a  professional  secret'  misconduct  on  the 
part  of  a  physician  is  in  derogation  of  the  common  law,  and 
should  be  strictly  construed.  We  believe  the  word  'betrayal'  is 
used  to  signify  a  wrongful  disclosure  of  a  professional  secret 
in  violation  of  the  trust  imposed  by  the  patient.  No  patient 
can  expect  that  if  his  malady  is  found  to  be  of  a  dangerously 
contagious  nature  he  can  still  require  it  to  be  kept  secret  from 
those  to  whom,  if  there  was  no  disclosure,  such  disease  would  be 
transmitted.  The  information  given  to  a  physician  by  his 
patient,  though  confidential,  must,  it  seems  to  us,  be  given  and 
received  subject  to  the  qualification  that  if  the  patient's  disease 
is  found  to  be  of  a  dangerous  and  so  highly  contagious  or 
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infectious  a  nature  that  it  will  necessarily  be  transmitted  to 
others  unless  the  danger  of  contagion  is  disclosed  to  them^  then 
the  physician  should,  in  that  event,  if  no  other  means  of  protec- 
tion is  possible,  be  privileged  to  make  so  much  of  a  disclosure 
to  such  persons  as  is  necessary  to  prevent  the  spread  of  the 
disease." 


Marriage,  Divorce,  Separation  and  Domestic  Relations,  By 
James  Schouler.  Sixth  edition  in  three  volumes  by  Arthur 
W.  Blakemore  of  the  Boston  Bar.  Albany,  N.  Y. :  Matthew 
Bender  &  Company.    1921. 

The  treatise  named  above  is  an  enlargement  of  Prof. 
James  Schouler's  former  works  on  "Husband  and  Wife"  and 
^'Domestic  Relations."  Volume  one  just  issued  from  the  press 
contains  the  law  of  Domestic  Relations,  embracing  husband  and 
wife,  parent  and  child,  guardian  and  ward,  infancy,  separation 
and  divorce.  Two  other  volumes  will  follow  shortly.  Professor 
Schouler  will  be  remembered  as  a  teacher  of  the  subjects  covered 
by  these  works  at  the  Boston  University  School  of  Law.  Arthur 
W.  Blakemore  is  a  member  of  the  Boston  Bar  and  has  had 
considerable  experience  in  legal  writing  during  the  past  few 
years.  Of  course  the  profession  needs  not  to  be  told  of  the 
merits  of  the  law  books  bearing  the  name  of  James  Schouler 
as  author.  They  have  been  in  use,  some  of  them,  since  the  early 
seventies.  The  editor  of  the  sixth  edition  has  as  far  as  possible 
preserved  Schouler's  text  intact,  adding  however  such  new  sub- 
jects as  the  passing  years  have  made  necessary.  This  has  neces- 
sitated a  rearrangement  of 'the  whole  work.  The  editor  makes 
the  claim  that  substantially  every  case  of  importance  during 
the  last  twenty-five  years  has  been  cited,  and  the  size  of  the 
first  volume,  which  consists  of  over  twelve  hundred  pages,  would 
seem  to  bear  out  his  claim. 


New  Jersey  JunoB  Reappointed. — Supreme  Court  Justice 
Thomas  T.  Trenchard  has  received  a  reappointment. 

Well-known  Chicago  Lawyer  Dead. — ^Robert  Redfield,  of 
Chicago,  died  recently  at  the  age  of  50.  He  had  a  wide  knowl- 
edge of  municipal  legal  problems. 

Ohio  Jurist  to  Practice  Law, — ^Hugh  L.  Nichols,  Chief  Jus- 
tice of  the  Ohio  Supreme  Court  from  1913  to  1921,  will  practice 
law  in  Cincinnati. 

Death  op  Influential  Colorado  Lawyer. — Corydon  Rood, 
of  Loveland,  Colorado,  is  dead.  He  was  bom  in  Waterloo,  New 
York,  and  once  practiced  in  Syracuse. 

Montgomery  County  Bar  JLssociation  of  Pennsylvania.— 
Joseph  Fomance  has  been  elected  president  of  the  Montgomery 
County  Bar  Association  of  Pennsylvania. 

Death  of  Alabama  Jurist. — Judge  John  C.  Pugh,  for  eight 
years  a  judge  of  the  circuit  court  of  Jefferson  county,  is  dead. 
He  was  a  son  of  the  late  Senator  James  L.  Pugh. 


Jacksonville  Bar  Association. — ^At  the  annual  meeting  of 
the  Jacksonville  Bar  Association  of  Florida,  William  T.  Stockton 
was  elected  president,  succeeding  Albion  W.  Knight. 

Former  Iowa  Judge  Dead. — Former  Judge  M.  C.  Matthews 
of  Dubuque,  Iowa,  died  recently  at  the  age  of  69.  For  twelve 
years  he  was  a  district  court  judge. 

El  Paso  County  Bar  Ajssociation.— Willis  L.  Strachan  of 
Colorado  was  elected  president  of  the  El  Paso  County  Bar 
Association  at  a  recent  meeting. 

Adams  County  Bar  Association  of  Nebraska. — The  Adams 
County  Bar  Association  met  at  Hastings  recently  and  elected 
J.  W.  James  president. 

Death  of  Montana  Judge. — Judge  W.  A.  Clark  of  Virginia 
City,  Montana,  died  recently.  He  was  55  years  old  and  was  a 
district  court  judge. 

New  York  State  Bar  Association.— At  the  annual  meeting 
of  this  association  held  in  New  York  city,  William  D.  Guthrie 
was  elected  president,  succeeding  Governor  Nathan  L.  Miller. 

Editor  of  Journal  of  American  Bar  Association  Appointed. 
— The  Journal  of  the  American  Bar  Association  has  as  its  editor 
Major  Edward  Tohnan,  formerly  of  the  First  Illinois  Cavahy. 

Washington  Lawyer  Returns  to  Practice.— Francis  S.  Key- 
Smith  of  Washington,  D.  C,  who  entered  the  army  in  1917 
after  having  been  a  practitioner  in  that  city  for  twenty  years, 
has  resumed  practice. 

Law  Book  Firm  Celebrates  100th  Anniversary.— The 
anniversary  of  the  completion  of  100  years  of  business  activity 
in  New  York  city  is  being  celebrated  by  Baker,  Voorhees  &  Co., 
law  book  publishers. 

Change  in  Circuit  Court  of  Chicago.— Harry  B.  Miller, 
former  city  prosecutor  of  Chicago,  has  been  appointed  Circuit 
Court  judge  of  Cook  County,  succeeding  Judge  George  F.  Bar- 
rett who  resigned. 

South  Carolina  Bar  Association.— The  annual  convention 
of  the  South  Carolina  Bar  Association  held  at  Columbia  was 
addressed  by  former  United  States  Senator  James  Hamilton 
Lewis  of  Chicago. 

Death  of  Prominent  Oregon  Attorney.- The  death  of  Mr. 
Charles  J.  Schnabel,  a  prominent  Oregon  attorney  practicing  at 
Portland,  occurred  in  February.  He  was  actively  interested  in 
the  American  Bar  Association. 

Oklahoma  Bar  Association. — ^J.  B.  Moore  was  recently 
elected  president  of  the  Ardmore  Bar  Association,  succeeding 
Judge  T.  W.  Champion.  C.  McCasland  was  elected  president 
of  the  Atoka  County  Bar  Association. 

Texas  Court  of  Criminal  Appeals  Has  New  Judge. — ^Judge 
Frank  L.  Hawkins  of  Warahachie,  Texas,  has  been  appointed  a 
judge  of  the  Texas  Court  of  Criminal  Appeals,  succeeding  Judge 
W.  L.  Davidson  who  recently  died. 

American  Bab  Association.- The  Executive  Committee  of 
the  American  Bar  Association  will  meet  at  Cincinnati  for  the 
purpose  of  arranging  details  of  the  annual  convention  to  be  held 
in  that  city  from  August  30  to  September  2. 

United  States  Senator  of  Illinois  to  Open  Law  Office. — 
United  States  Senator  Lawrence  Y.  Sherman  of  Illinois,  whose 
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term  of  office  has  just  expired,  will  practice  law  in  Springfield, 
and  will  have  as  a  law  partner  Judge  Noah  C.  Bamunu 

Pennsylvania  Jubist  Honored  by  Banquet. — J.  Hay  Brown, 
who  recently  retired  as  Chief  Justice  of  the  Pennsylvania  Su- 
preme Court,  was  given  a  testimonial  dinner  by  the  Lancaster 
Bar  Association.     He  formerly  practiced  in  that  city. 

Minnehaha  County  Bab  Association  op  South  Dakota. — 
The  Minnehaha  County  Bar  Association  at  its  annual  meeting  at 
Sioux  Falls  elected  as  president  Henry  Robertson  of  Dell  Rapids. 
Judge  J.  Howard  Gates,  of  the  state  Supreme  Court,  was  a 
speaker  at  the  meeting. 

Death  of  Wisconsin  Justice. — Justice  James  C.  Kerwin  of 
the  Wisconsin  Supreme  Court  is  dead.  He  has  been  in  that 
court  since  1904  and  was  bom  in  1850.  He  was  a  graduate  of 
the  law  school  of  the  University  of  Wisconsin. 

Fedebal  Bab  Association  op  Washington. — David  D.  Cald- 
well of  the  Department  of  Justice  has  been  elected  president 
of  the  Federal  Bar  Association  of  Washington,  D.  C.  James 
W.  Witten  is  the  retiring  president. 

Abkansas   Bab   Association. — The   annual   meeting   of   the 

Arkansas  Bar  Association  will  be  held  June  2  and  3  at  Hot 

Springs.     Former  Governor  Frank  O.  Lowden  of  Illinois  will 

be  one  of  the  speakers.     The  president  of  the  association  is 

«   W.  F.  Coleman. 

Des  Moines  Bab  Assoctation. — ^James  L.  Parrish  is  the  new 
president  of  the  Des  Moines  Bar  Association  of  Iowa.  At  its 
annual  meeting  it  was  addressed  by  Judge  F.  F.  Faville  of  Fort 
Dodge,  a  member  of  the  state  Supreme  Court. 

Cbawfobd  County  Bab  Association  of  Kansas. — The  annual 
banquet  of  the  Crawford  Bar  Association  held  in  Pittsburg, 
Kansas,  was  addressed  by  a  number  of  prominent  jurists  and 
lawyers,  including  Judge  West  of  the  state  Supreme  Court. 

Deputy  Attobney  Genebal  op  Minnesota  Resigns. — C. 
Louis  Weeks  of  St.  Paul,  deputy  attorney  general  of  Minnesota, 
has  resigned  to  become  a  member  of  the  law  firm  of  Denegre, 
McDermott  &  Steams.  He  was  in  the  attorney  generaPs  office 
for  fourteen  years. 

Alabama  Bab  Assooation. — At  the  annual  meeting  of  the 
Alabama  Bar  Association  to  be  held  in  Birmingham  April  29 
and  30,  L.  E.  Jeffries,  vice  president  and  general  counsel  of 
the  Southern  Railroad,  will  deliver  the  annual  address.  He  is 
a  native  of  Selma  in  that  state. 

Idaho  Bab  Assoctation. — ^In  January  at  Boise  occurred  the 
annual  meeting  of  the  Idaho  Bar  Association  lasting  three  days. 
Willis  E.  Sullivan,  the  president  of  the  association,  addressed 
it  on  the  subject  "The  Problems  of  the  Hour  and  of  our  Associa- 
tion." 

St.  Joseph  Bab  Association  op  Missoubi. — At  a  banquet 
given  by  the  association  Martin  J.  Wade  of  Iowa  City,  Iowa, 
Judge  of  the  United  States  District  Court,  made  the  principal 
address,  taking  for  his  subject  "The  Faith  of  Our  Fathers." 
Orestes  Mitchell,  president  of  the  association,  presided. 

Massachusetts  Judicial  Changes. — Judge  Jabez  Fox  of  the 
Massachusetts  Superior  Court  has  resigned  and  his  place  has 
been  filled  by  the  appointment  of  Judge  Henry  T.  Lummus  of 
the  District  Court  of  Essex  County.  Ralph  W.  Reeve  of  Lynn 
succeeds  Judge  Lummus  as  judge  of  the  Essex  County  District 


Court.     The   latter  was   a   well-known   athlete   at   Dartmouth 
College. 

Vebmont  Bab  Association. — At  the  annual  meeting  of  the 
Vermont  Bar  Association  held  at  Montpelier,  John  W.  Redmond 
of  Newport  was  dected  to  succeed  Marvelle  C.  Webber  of  Rut- 
land. The  association  was  addressed  by  Chief  Justice  John  H. 
Watson  of  the  state  Supreme  Court  and  Moorfield  Storfey  of 
Boston,  former  president  of  the  American  Bar  Association. 

Ohio  Bab  Association. — The  Ohio  Bar  Association  held  a 
meeting  in  Toledo  the  latter  part  of  January.  Many  judicial 
reforms,  including  enlargement  of  the  jurisdiction  of  the  Su- 
preme Court,  were  discussed.  Daniel  W.  Iddings,  president  of 
the  organization,  presided.  The  Columbus  Bar  Association  at 
a  recent  meeting  elected  J.  M.  Butler  president 

New  Mexico  Bab  Association. — The  annual  convention  of 
the  New  Mexico  Bar  Association  held  in  Santa  Fe  recently 
elected  as  president  for  the  ensuing  year  0.  L.  Phillips  of  Raton. 
He  succeeds  J.  L,  Lawson  of  Alamogordo.  Governor  M.  C. 
Meechem  of  Socorro  and  Captain  W.  C.  Reid  of  Albuquerque 
were  selected  as  delegates  to  the  next  convention  of  the  American 
Bar  Association. 

Nevada  Bab  Assoctation. — The  annual  meeting  of  the  Nevada 
Bar  Association  was  held  Jan.  29  and  30,  at  Reno.  Benjamin 
F.  Curler  of  Reno  was  elected  to  succeed  Judge  P.  A.  McCarran 
as  president.  A.  L.  Height  was  elected  to  succeed  Judge  B.  F. 
Curler  as  vice-president;  L.  D.  Sununerfield  and  E.  L.  Williams 
were  re-elected  to  the  oflSces  of  secretary  and  treasurer,  respec- 
tively. 

Meetings  op  Vabious  Bab  Assoctations  op  Iixinois.— The 
Winnebago  Bar  Association  at  its  annual  meeting  at  Rockford 
elected  as  its  president  A.  Philip  Smijh.  The  Lawyers  Associa- 
tion of  Illinois  at  its  annual  meeting  held  in  Chicago  elected 
as  its  president  Justus  Chancellor.  The  Knox  County  Bar 
Association  held  a  meeting  at  the  Galesburg  Club,  which  was 
addressed  by  Logan  Hay  of  Springfield,  president  of  the  State 
Bar  Association.  The  Rock  Island  County  Bar  Association  is 
now  headed  by  Andrew  Olson  of  Moline,  and  the  Cook  County 
Bar  Association  by  Richard  E.  Westbrooks. 

Maine  Bab  Assoctation. — The  biennial  meeting  of  the  Maine 
State  Bar  Association  held  in  Augusta  in  January  was  given 
up  to  a  celebration  of  the  one  hundred  years  of  the  jurisprudence 
of  the  state  since  its  admission  to  statehood  in  1820.  President 
Cyrus  N.  Blanchard  of  Wilton  presided  and  addresses  were 
delivered  by  Chief  Justice  Cornish  of  the  state  Supreme  Court, 
Judges  Johnson  and  Hale  of  the  United  States  courts,  Judge 
Henry  H.  Braley  of  the  Massachusetts  Supreme  Court  and 
others.     The  Association  was  organized  in  1891. 

Montana  Bab  Association. — The  State  Bar  Association  of 
Montana  will  hold  its  annual  convention  in  August  and  the  place 
of  meeting  will  be  either  Hunters  Hot  Springs  or  Billings.  The 
Fourth  Judicial  District  Bar  Association  at  its  annual  meeting 
at  Missoula  chose  as  president  John  E.  Patterson  of  that  city. 
He  succeeded  Harry  H.  Parsons.  The  students  of  the  state 
university  law  school  attended  the  banquet  which  followed  the 
meeting.  The  Cascade  County  Qfir  Association,  consisting  of 
65  members,  held  its  annual  meeting  at  Great  Falls  in  Februarj'- 
W.  F.  O'Leary,  president  of  the  association,  presided. 


"The  pleadings  in  an  action  are  governed  by  the  dignity  of 
the  instrument  on  which  it  is  founded." — Per  Storj',  J.,  in 
Mills  V.  Duryee,  7  Cranch  484. 
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The  International  Court  op  Justice. — ^A  curious  impression 
seems  to  exist  that  the  establishment  of  the  International  Court 
of  Justice  by  the  General  Assembly  of  the  League  of  Nations 
is  not  a  reality^  says  the  Law  Times.  The  protocol  provides  that 
the  statute  of  the  court  shall  become  effective  as  soon  as  a 
majority  have  signed  and  ratified  it.  The  signatures  of  the 
requisite  number,  twenty-two,  have  already  been  affixed,  and 
no  doubt  the  ratification  by  the  various  legislative  bodies  will 
follow  at  the  first  opportunity.  Of  the  twenty-two,  four  nations 
— Portugal,  Switzerland,  Denmark,  and  Salvador — signed  the 
additional  protocol  for  compulsory  adjudication.  Having  regard 
to  the  prominent,  it  might  almost  be  said  eminent,  part  which 
distinguished  jurists  of  the  United  States  have  taken  in  the 
formulation  of  schemes  for  international  courts,  it  is  unfortunate 
that  their  country  has  no  immediate  intention  of  assenting  to 
its  establishment.  While  this  aloofness  is  generally  regretted, 
it  is  entirely  a  misapprehension  to  think  that  the  League  is 
unable  to  function  adequately  without  the  assistance  of  the 
United  States. 

Lord  Reading  and  India. — ^From  a  strong  sense  of  duty  and 
at  considerable  personal  sacrifice  Lord  Reading  has  resigned  the 
great  office  of  Lord  Chief  Justice  of  England — a  position  he 
has  filled  with  both  dignity  and  ability  since  October,  1913 — 
to  become  Viceroy  of  India.  To  give  up  a  unique  and  assured 
position  and  to  accept  one  that  at  the  present  time  is  both 
difficult  and  uncertain  demonstrates  in  a  high  degree  both  courage 
and  love  of  country,  two  attributes  possessed  by  Lord  Reading 
in  a  high  degree.  Both  the  Lord  Chief  Justice  and  the  Attorney- 
General,  when  Sir  Gordon  Hewart  tendered  the  congratulations 
of  the  Bar  of  England  to  the  new  Viceroy,  laid  stress  upon 
the  importance  of  law  and  justice  and  its  due  administration. 
The  lawyer  has  ever  been  made  the  butt  for  cheap  witticisms, 
but  it  is  a  significant  fact  that  in  cases  of  difficulty  and  stress 
it  is  to  the  lawyer  that  the  country  turns  for  assistance.  No 
one  underestimates  the  greatness  of  the  task  that  lies  before 
Lord  Reading,  but  the  profession  is  certain  that  he  will  make 
good  in  the  future  as  he  has  in  the  past.  Lord  Reading  carries 
with  him  the  confidence  and  good  wishes  of  his  fellow-lawyers, 
and  what  the  Profession  loses  the  Empire  gains. 

Creation  of  an  International  Law  Library. — The  late  Sir 
Edward  Fry,  formerly  one  of  the  Lords  Justices  of  Appeal  and 
first  delegate  of  Great  Britain  at  the  second  Hague  Conference, 
well  known  also  for  the  work  he  did  as  arbitrator  in  international 
disputes,  attempted  to  establish  in  his  lifetime  an  international 
law  library  in  London,  and,  not  very  long  before  his  dieath, 
expressed  regret  that  this  had  not  been  effected.  His  family, 
therefore,  thought  that  the  creation  of  such  a  library  would  be 
the  best  form  of  memorial  to  him.  They  have  accordingly,  with 
the  object  of  setting  such  a  library  on  foot,  handed  over  to  the 
trustees  (Viscount  Haldane,  Sir  Eric  Richards,  Professor  Pearce 
Higgins,  Mr.  E.  A.  Whittuck,  Sir  Cecil  Hurst,  Professor  Goudy, 
and  Mr.  Charles  P.  Sanger)  the  sum  of  more  than  £3000.  The 
London  School  of  Economics  is  most  fortunate  in  having  been 
selected  as  the  place  where  this  library  is  to  be  deposited.  The 
trustees,  out  of  the  sum  of  money  in  their  hands,  have  thought 
well  in  the  first  place  to  purchase  the  library  of  the  late  Pro- 
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fessor  Oppenheim,  the  well-known  Whewell  Professor  of  Inter- 
national Law  at  Cambridge.  The  collection  of  books  on  interna- 
tional law  which  Professor  Oj^penheim  made  comprises  about 
1200  volumes.  These  with  some  works  of  special  personal  inter- 
est belonging  to  the  late  Sir  Edward  Fry,  will,  in  conjunction 
with  the  large  number  on  the  subject  already  in  the  library  of 
the  Loivdon  School  of  Economics,  form  the  nucleus  of  an  inter- 
national law  library  worthy  of  Great  Britain.  The  trustees  will 
as  far  as  possible  keep  it  up  to  date  and  in  good  order  out  of 
the  interest  on  the  sum  of  money  that  remains  in  their  hands. 
The  library  will  be  available  for  reference  to  any  student  of  the 
subject.  As  soon  as  funds  allow,  a  catalogue  of  the  books  will 
be  printed.  Donations  of  books,  pamphlets,  and  periodicals  on 
any  aspect  of  international  law,  as  well  as  sums  of  money  towards 
the  maintenance  of  the  library,  wiU  be  very  cordially  welcomed 
by  the  trustees. 

Law  Books  by  Judicial  Authors. — The  late  Sir  Edward 
Fry's  treatise  on  Specific  Performance,  of  which  a  new  edition 
has  just  appeared  immediately  after  the  lamented  death  of  its 
latest  editor,  Mr.  G.  R.  Northcote,  has  long  attained  the  position 
of  a  legal  classic.  Originally  published  in  1858,  when  its  dis- 
tinguished author  *  was  still  at  the  Bar,  it  reached  a  second 
edition  in  1881,  by  which  time  the  author  had  been  for  a  few 
years  on  the  Bench.  It  was  in  the  preface  to  the  second  edition 
that  he  incidentally  referred  to  the  popular  notion  that  a  text- 
book, written  or  revised  by  a  member  of  the  Bench,  possesses- 
a  quasi- judicial  authority — a  notion  which  he  mentions  only  to 
reject.  As  he  pointed  out,  "it  is  hardly  enough  remembered 
how  different  are  the  circumstances  under  which  a  book  is  written 
and  a  judgment  pronounced,  or  how  much  the  weight  and  value- 
of  the  latter  are  due  to  the  discussions  at  the  Bar  which  precede 
the  judgment."  This  observation  is  not  always  borne  in  mind 
even  by  some  judicial  authors,  who  naturally  look  with  parental 
fondness  on  the  fruit  of  their  studies;  but  that  it  is  right  there 
can  be  no  question.  The  attitude  adopted  by  Sir  Edward  Fry 
was  also  that  taken  up  by  Lord  Eraser,  a  former  judge  of  the 
Court  of  Session.  While  at  the  Bar,  and  before  success  as  an 
advocate  came  to  him,  he  devoted  his  enforced  leisure  to  the 
writing  of  erudite  volumes  ^on  Husband  and  Wife,  and  Parent 
and  Child,  which,  when  he  was  promoted  to  the  Bench,  were 
frequently  quoted  to  him.  Counsel  would  often  preface  a  quota- 
tion from  one  of  these  treatises  with  the  remark,  "As  your 
Lordship  says,"  but  this  was  invariably  met  with  the  observation, 
"Do  not  say  that  I  say  so  and  so;  you  may,  if  you  like,  say 
that  the  author  of  the  book  says  so  and  so."  Like  Sir  Edward 
Fry,  Lord  Fraser  knew  the  value  of  discussion  in  court  when 
the  question  in  debate  would  be  looked  at  from  different  angles 
and  a  true  view  thereby  more  likely  to  be  obtained.  Much  is 
to  be  said  in  favor  of  the  idea  underlying  the  somewhat  rhetorical 
phrase  used  some  years  ago  by  counsel  in  the  Court  of  Appeal 
about  "the  bound  and  rebound  of  ideas  and  arguments  between 
the  Bench  and  the  Bar." 

"Owner's  Risk"  and  Onus  op  Proof. — ^In  cases,  arising  out 
of  the  special  contract  at  "owner's  risk"  made  between  customers 
and  railway  companies,  the  question  of  the  onus  of  proof  as 
regards  the  exception  of  wilful  misconduct  by  the  company's 
servants  frequently  arises.  Goods  are  lost,  and  the  customer 
alleges  that  they  were  lost  by  the  wilful  misconduct  of  the- 
company's  servants,  while  the  company  contends  that  the  cus- 
tomer has  not  proved  that  allegation.  It  is  well  settled  that 
if  the  probabilities  clearly  are  that  the  loss  was  due  to  such- 
wilful  misconduct,  the  court  may  draw  that  inference  (H.  C. 
Smith  Limited  v.  Midland  Railway  Company  (1919)  121  L.  T. 
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Bep.  27),  but  the  court  is  not  entitled  to  arrive  at  that  conclusion 
by  speculation  and  guess  work.  If  the  facts  are  equally  con- 
fflstent  with  either  view^  the  plaintiff  fails.  In  the  most  recent 
case  in  the  Court  of  Appeal  by  the  same  plaintiffs  against  the 
Great  Western  Railway  Company,  the  goods  were  handed  to 
the  company's  carman,  who  took  them  to  the  company's  parcel 
office,  and  there  was  no  further  trace  of  them.  There  was  no 
evidence  as  to  whether  the  public  had  access  to  the  office.  The 
defendants,  who  gave  no  evidence,  took  up  the  position  that  as 
there  was  no  evidence  as  to  whether  the  goods  were  lost  by 
theft  by  the  company's  servants,  or  by  outsiders,  or  the  neg- 
ligence of  their  servants  in  misdelivery  or  otherwise,  the  plaintiffs 
had  not  discharged  the  onus  of  proof.  The  defendants  gave 
little  or  no  assistance  to  the  court  as  to  the  course  of  business, 
the  inquiries  they  had  made,  or  who  was  the  last  person  who 
to  their  knowledge  either  did  or  should  have  handled  the  goods. 
In  such  circumstances  Lord  Justice  Atkin  thought  that  the 
County  Court  judge  was  justified  in  drawing  the  inference  that 
the  goods  were  lost  through  the  wilful  misconduct  of  the  com- 
pany's servants,  while  Lords'  Justices  Bankes  and  Scrutton  came 
to  the  opposite  conclusion.  The  plaintiffs  relied  on  the  case 
of  Curran  v.  Midland  Great  Western  RaUway  (1896,  2  I.  R. 
183),  where  the  company  were  held  liable  for  the  unexplained 
disappearance  of  some  live  pigs.  Lords  Justices  Bankes  and 
Scfutton  were  of  opinion  that  that  case  did  not  afford  any 
general  rule,  irrespective  of  the  particular  facts  of  the  particular 
case  under  consideration;  while  Lord  Justice  Atkin  thought  that 
Curran's  case  did  not  turn  on^the  nature  of  the  goods  carried, 
and  was  indistinguishable  from  the  present  case,  and  that  in 
both  cases  the  refusal  to  deliver,  which  was  unaccounted  for, 
was  evidence  of  wilful  misconduct.  Should  the  case  go  to  the 
House  of  Lords,  their  decision  will  be  awaited  with  considerable 
interest  by  traders  and  the  railway  companies. 

The  "Macers"  op  Scotland. — ^A  comparison  of  the  terminology 
in  use  in  English  and  Scottisli  law  respectively  has  often  formed 
the  subject  of  inquiry  and  of  humorous  comment.  Those  differ- 
ences extend  not'merely  to  the  body  of  the  law  of  each  country, 
but  likewise  to  the  titles  of  the  judges,  practitioners,  and  of  the 
various  officials  connected  with  the  courts.  Certainly  in  some 
respects  there  is  about  Scottish  titles  a  more  dignified  air,  as 
is  exemplified  by  those  borne  by  the  highest  as  well  as  by  the 
humblest  of  the  officials  concerned  with  the  administration  of 
justice.  Thus,  a  judge  of  the  Court  of  Session  is  not  known 
as  Mr.  Justice  So  and  So,  but  as  Lord  So  and  So;  while  those 
who  correspond  to  the  ushers  of  the  English  courts  bear  the 
more  dignified  title  of  "Macers,"  from  the  fact  that  they  carry 
the  mace  before  the  judge  when  he  enters  the  court.  An  addi- 
tional dignity  seems  given  to  the  office  of  macer  when  we  find 
in  the  Gazette,  as  we  did  quite  recently,  a  notice  to  the  effect 
that  '^The  King  has  been  pleased,  on  the .  recommendation  of 
the  Secretary  of  State  for  Scotland,  to  approve  the  appoint- 
ment of  Mr.  A.  B.  as  macer  of  the  Court  of  Session  in  the 
room  of  Mr.  C.  D.,  who  has  retired."  It  sounds  sufficiently 
imposing.  But  not  only  in  his  title,  but  likewise  in  his  history, 
has  the  macer  of  the  Court  of  Session  a  certain  interest.  The 
office  is  said  to  be  coeval  with  the  Court  of  Session,  and  at  one 
time  it  enjoyed  considerably  greater  distinction  than  it  does 
now.  Till  1821  the  macers  occasionally  exercised  quasi-judicial 
functions  when  "brieves  to  serve  heirs  to  lands  in  divers  shires" 
were  directed  to  them,  the  judges  acting  as  their  assessors  in 
cases  of  intricacy.  A  condition  of  things  so  topsy-turvy  as  the 
ushers  holding  court  while  the  grave  and  reverend  seignors  of 
the  Bench  acted  as  their  assessors  suggests  a  page  from  "Alice 


in  Wonderland"  rather  than  from  the  sober  page  of  Scottish 
legal  history;  but  so  it  was,  and  the  piquancy  of  the  sitoatioa 
did  not  escape  the  attention  of  Sir  Walter  Scott,  who  made 
effective  use  of  it  in  the  pages  of  "Ghiy  Mannering,"  where  he 
describes  how  Counsellor  Pleydell  got  Bertram  served  heir.  The 
counsellor  explained  how  the  Scottish  Legislature  "for  the  joke's 
sake,  I  suppose,  have  constituted  those  men  of  no  knowledge 
[the  macers]  into  a  peculiar  court  for  trying  questions  of  rela- 
tionship and  descent,  such  as  this  business  of  Bertram,  which 
often  involves  the  most  nice  and  complicated  questions  of 
evidence."  "The  devil  they  have!  I  ^should  think  that  rather 
inconvenient,"  said  Mannering.  "Oh,  we  have  a  practical  remedy 
for  the  theoretical  absurdity.  One  or  two  of  the  judges  act 
upon  such  occasions  as  prompters  and  assessors  to  their  own 
doorkeepers."  This  quaint  procedure  was  at  last  abolished  by 
1  &  2  George  IV,  c.  38,  s.  11;  and,  thus  shorn  of  their  judicial 
functions,  the  macers  have  since  been  confined  to  the  ordinary 
duties  of  their  office — ^that  of  carrying  the  mace,  keeping  silence 
in  court,  calling  the  cases  as  they  are  about  to  be  reached^  and 
such  like.  There  are  seven  macers  of  the  Court  of  Session, 
the  appointment  of  six  of  them  being  in  the  Crown,  while  the 
seventh  is  in  the  gift  of  the  owner  for  the  time  being  of  the 
barony  of  Myres  in  Fifeshire  by  virtue  of  an  ancient  grant 


Breach  op  Promise  Suit? —  Re  Love  and  Bilodeau  (1912) 
22  W.  L.  R.  689. 

A  Breach  op  Trust.— In  State  v.  Trusty,  122  Iowa  82,  the 
defendant  got  twenty  years. 

Didn't  Work.— In  Seidlitz  v.  Auerbach,  174  N.  Y.  S.  82,  it 
was  held  that  the  plaintiff  had  no  action. 

State  Philanthropy. — The  index  to  the  Michigan  Session 
Laws  for  1917  contains  this  line:  "Good  Time — ^paroled  convict 
entitled  to." 

Experience  of  Doubtful  Value. — ^A  detective  agency,  in  a 
recent  issue  of  the  London  Law  Times,  advertises  as  follows: 
'T>ivorce,  Blackmail,  and  all  Confidential  matters  conducted  with 
ability,  tact,  and  skill.    25  years'  experience." 

BuiCK  Dealers  Take  Notice! — "This  must  be  regarded  as 
meager  experience  for  a  boy  19  years  old  to  prepare  him  to 
operate,  upon  the  public  streets,  that  tremendous  engine  of  power 
known  as  a  Buick  6."— Per  Spear,  J.,  in  Bragdon  v.  Kellogg, 
6  A.  L.  R.  669. 

So  True— AND  So  Sad!— "Public  opinion,  prevailing  morality, 
emergencies,  may  warrant  denouncement  as  a  crime  today  what 
was  lawful  yesterday;  may  do  in  behalf  of  public  welfare  today 
what  could  not  be  done  yesterday;  may  r^ulate  a  business  or 
employment  today  that  could  not  be  yesterday." — ^Per  Bourquin, 
J.,  in  A.  M.  Holter  Hardware  Co.  v.  Boyle,  263  Fed.  134. 

Restoring  Gretna  Green. — Speaking  of  the  blue  laws,  it 
has  just  come  to  our  notice  that  as  recently  as  1913  the  Penn* 
sylvania  Legislature  repealed  two  laws,  enacted  respectively  in 
1701  and  1730,  and  designed  to  "prevent  clandestine  marriages" 
(see  Pa.  Laws  1913,  p.  93).     Could  the  blue  lawyer*  of  the 
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Commonwealth  have  been  asleep  when  the  wicked  legislators 
rammed  this  repeal  through? 

And  Vice  Versa. — ^**Many  of  plaintiff's  charges  of  cruelty 
range  in  a  field  of  delicate  consideration  and  sentiment  beyond 
the  commonly  recognized  scope  of  legal  relief.  In  that  aspect 
it  may  be  conceded  that  as  to  certain  of  the  amenities  they  tend 
to  relegate  defendant  to  that  unfortunate  but  not  uncommon 
type  of  husbands  who  fail  to  rise  to  the  prenuptial  ideals  of 
their  wives."— Per  Steere,  J.,  in  La  Du  v.  La  Du  (Mich.)  164 
N.  W.  512. 

Without  Ambiguity. — ^In  Youman  v.  Commonwealth,  (Ky.) 
224  S.  W.  860,  the  court  concluded  its  judgment  as  follows: 
^'Wherefore  the  judgment  is  reversed,  with  directions  to  the 
lower  court  to  enter  an  order  restoriag  to  the  possession  of 
Mrs.  Youman,  the  wife  of  Roy  Youman,  the  whisky  in  the 
possession  of  the  court,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion."  Can  there  be  the  slightest  doubt 
as  to  the  meaning,  in  Kentucky,  of  "further  proceedings'*  in 
such  circumstances  f 

Making  Jury  Service  Attractive. — One  court  has  done  its 
best,  it  seems,  to  break  up  the  practice,  so  common  with  talesmen, 
of  evading  jury  service  if  it  can  possibly  be  accomplished.  In 
Hall  v.  Manson  (Iowa)  34  L.  B.  A.  207,  the  court  held  that 
the  measurement  in  the  presence  of  the  jury  of  a  woman's  foot 
and  her  leg  six  inches  above  the  ankle,  in  a  suit  for  injuries 
to  the  foot  and  ankle,  is  a  ri^t  which  the  court  must  allow 
when  there  is  a  direct  conflict  as  to  such  measurement  by  the 
medical  men  called  by  the  respective  parties,  at  least  if  the 
witness  herself  does  not  object. 

Indexing  in  Maine. — ^A  resolve  of  the  Maine  Legislature  in 
1919,  in  aid  of  navigation  on  Lewy  Lake,  Long  Lake,  and  Big 
Lake  in  that  state,  is  thus  indexed  in  the  Session  Laws  for  that 
year:  first,  under  "B"  we  find  the  line  "Big,  Long,  Lewy's 
Lakes";  next,  under  "L"  we  find  "Lewy's,  Long,  Big  Lakes"; 
and  again  under  "L"  we  find  "Long,  Lewy's,  Big  Lakes."  Just 
read  these  lines  without  the  commas!  Perhaps  the  indexer  of 
these  statutes  was  trying  to  emulate  the  feat  of  the  reporter  of 
volume  80  of  the  Maine  Reports,  who  gave  us  this  soul-satisfying 
cross-reference  in  his  index:  'Magistrate,  see  Lobster." 

Canadian  Latin  (Because  It  Isn't  Latin!) — ^In  a  recent 
address  to  the  Toronto  University  Schools  Old  Boys,  Mr.  Justice 
Riddell  said:  "When  I  was  a  lad,  my  old  Scots  tutor  taught 
me  that  4ucus,'  a  grove  or  thicket,  was  the  same  as  Qucus,' 
light,  and  that  both  were  derived  from  luceo,'  I  shine,  because 
the  latter  did  and  the  former  did  not  shine.  On  the  same  IttciM 
a  non  lucendo  principle  were  formed  ^llum,'  war,  because  it 
is  not  ni)ellum,'  agreeable;  'canis,'  a  dog,  because  he  does  not 
sing,  a  non  canendo,  etc.,  etc.;  so  also  Woodrow,  because  he 
wouldn't  row  but  insisted  upon  steering;  and  a  i^tream  on  my 
father's  farm  we  called  Trout  Creek,  because  there  were  no 
trout  in  it." 

Secret  Societies. — Attorney — "Let  me  ask  you,  sir,  how  many 

secret  societies  you  belong  tot" 

Witness— "What  has  that  to  do  with  this  caset" 

Attorney — ^"Never  mind  what.    I  insist  on  knowing." 

Witness — ^^'Do  I  have  to  answer  that  question,  your  honor  t" 

The  Court — ^"It  can  do  no  harm.    I  think  you  may  answer  it." 

Witness — ^"Well,  I  belong  to  three." 

Attorney— "What  are  they?" 

Witness— "The   Odd  Fellows,  Knights   of  Pythias,  and  the 

Anti-Saloon  League." 


The  Bloodhounds  of  Prohibition. — '^  an  oflftoer  may  arrest 
when  he  actually  sees  the  commission  of  a  misdemeanor  or  a 
felony,  why  may  he  not  do  the  same  if  the  sense  of  smell 
informs  him  that  a  crime  is  being  committed  f  Sight  is  but 
one  of  the  senses,  and  an  ofScer  may  be  so  trained  that  the 
sense  of  smell  is  as  unerring  as  the  sense  of  sight  These  ofScers 
have  said  that  there  is  that  in  the  odor  of  boiling  raisins  which 
through  their  experience  told  them  that  crime  in  violation  of 
the  revenue  law  was  in  progress.  That  they  were  so  skilled  that 
they  could  thus  detect  through  the  sense  of  smell  is  not  con- 
troverted. I  see  no  reason  why  the  power  to  arrest  may  not 
exist,  if  the  act  of  commission  appeals  to  the  sense  of  smell 
as  well  as  to  that  of  sight" — ^Per  Sater,  J.,  in  United  States  «. 
Borkowski,  268  Fed.  408. 

Chiliastic  Libel. — ^In  Meyerle  v.  Pioneer  Publishing  Co.  (N. 
Dak.)  178  N.  W.  792,  it  was  held  that  a  complaint  for  libel 
was  sufficient  to  withstand  a  demurrer  which  alleged  a  publica- 
tion by  the  defendant  to  the  effect  that  the  plaintiff,  believing 
that  the  world  was  coming  to  an  end,  had  invited  his  six  children 
to  one  last  feast  under  the  parental  roof  and  had  bought  shrouds 
for  them  all,  together  with  a  gun  to  help  them  on  their  way. 
We  rather  imagine  that  most  lawyers  will  dissent  from  the 
legal  proposition  laid  down,  and  particularly,  perhaps,  after 
reading  the  following  from  Judge  Bobinson's  dissenting  opinion: 
"The  occasion  of  the  libel  was  thus:  An  alleged  scientific 
astrologist  in  California  gave  out  the  item  that  the  world  would 
come  to  an  end  on  December  17,  1919.  In  many  newspapers 
the  item  was  published,  with  comments.  It  frightened  many 
people,  and  caused  some  to  commit  suicide.  Since  1841  there 
has  been  a  religious  cult  known  as  Adventists  and  Seven  Day 
Adventists.  They  have  been  looking  for  the  millennium  and  the 
end  of  the  world  at  certain  scheduled  times.  Such  good  people 
are  numerous,  and  they  have  many  churches  and  are  quite 
susceptible  to  fake  reports  concerning  the  Tnillenninm.  It  is  quite 
possible  that  the  plaintiff  is  some  kind  of  an  Adventist,  and 
that  his  neighbors  gave  out  some  such  report  as  was  published 
as  a  raillery  on  him.  If  he  is  an  Adventist,  he  should  not  take 
offense  at  imputations  quite  common  to  those  of  that  creed. 
If  he  is  not  an  Adventist,  sudi  raillery  should  be  to  him  as 
water  on  a  duck's  back.  As  the  plaintiff  is  a  farmer  of  60  years, 
his  fame  must  be  local.  It  begins  and  ends  in  the  small  circle 
of  his  foes  and  friends.'  To  those  who  know  him  the  millennium 
item  is  fio  news— no  gospel  truth;  to  those  who  know  him  not, 
it  is  the  same  as  if  it  referred  to  a  person  by  any  other  namd." 

SusAN'a  Right  to  Bemabby.— In  1849,  William  Geigley,  a 
resident  of  the  state  of  Pennsylvania,  directed  by  his  will  that 
his  '%ving  wife,  Susan"  should  have  all  of  his  estate,  personal 
and  real,  provided  that  said  Susan  remained  a  widow  during 
her  life,  but  in  case  of  her  remarriage,  then  she  was  to  leave 
the  home  premises,  and  the  estate  should  pass  to  the  mother 
and  father  of  the  testator.  It  appears  that  Susan  was  both 
young  and  comely,  and  she  remarried.  The  mother  of  the 
testator  claimed  the  property,  and  the  court  sustained  her  claim; 
but  one  of  the  judges  gave  rather  an  interesting  opinion,  and 
it  deserves  a  place  in  legal  literature  as  something  rare  in 
these  matter-of-fact  and  prosaic  days.  He  said:  ^'The  principle 
of  reproduction  stands  next  in  importance  to  its  elder-bom  cor- 
relative, self-preservation, ,  and  is  equally  a  fundamental  law  of 
existence.  It  is  the  blessing  which  tempered  with  mercy  the 
justice  of  expulsion  from  Paradise.  It  was  impressed  upon  the 
human  creation  by  a  beneficent  Providence  to  multiply  the 
images  of  himself,  and  thus  to  promote  his  own  glory  and  the 
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happiness  of  his  creatures.  Not  man  alone^  but  the  whole 
animal  and  vegetable  kingdom  are  under  an  imperious  necessity 
to  obey  its  mandates.  From  the  lord  of  the  forest  to  the  monster 
of  the  deep — ^from  the  subtlety  of  the  serpent  to  the  innocence 
of  the  dove — from  the  celastic  embrace  of  the  mountain  kalmia 
to  the  descending  fructification  of  the  lily  of  the  plain,  all  nature 
bows  submissively  to  this  primeval  law.  Even  the  flowers  which 
peirfume  the  fields  with  their  hues,  are  but  curtains  to  the  nuptial 
bed.  The  principles  of  morality — ^the  policy  of  the  nation — the 
doctrines  of  the  common  law — ^the  law  of  nature  and  the  law  of 
God — unite  in  condemning  as  void  the  condition  attempted  to  be 
imposed  by  this  testator  upon  his  widow." — See  Commonwealth 
V.  Stauffer,  10  Pa.  St.  350. 


(S^0xxt»'fmihtntt 


THE  ''blue  law"  cry  UNFOUNDED. 

To  the  Editof  of  Law  Notes. 

Sir:  A  lawyer  who  says  that  your  "Law  Notes"  takes  a  very 
high  rank  among  law  journals,  has  sent  me  a  copy  of  your  issue 
of  January,  that  I  may  see  your  stand  in  regard  to  prohibition 
and  censorship.  I  am  sending  you  several  mimeographs  that 
will  bring  to  your  attention  some  important  facts  that  these 
editorials  indicate  have  not  come  to  your  knowledge. 

Your  very  first  editorial  on  the  ''blue  laws"  is  based  on  the 
assumption  that  the  statements  of  New  York  papers  and  others 
in  regard  to  drastic  legislation  pending  in  Congress  are  correct, 
whereas  if  you  had  read  the  papers  more  carefully  you  would 
have  seen  that  the  Anti-Saloon  League,  which  is  absurdly  charged 
with  having  meddled  with  another  reform,  denied  it  completely, 
and  that  the  Lord's  Day  Alliance  and  th^  International  Reform 
Bureau  both  declared  there  was  no  national  Sunday  law  pending 
in  Congress,  nor  had  any  national  society  endoi:sed  one.  It  was 
simply  the  effort  of  motion  picture  men,  begun  on  November 
22d,  to  create  a  prejudice  against  Sunday  and  against  prohibi- 
tion in  order  to  clear  the  way  for  the  exhibition  of  their  films, 
both  on  week  days  and  on  Sundays — ^many  of  them  lewd  by 
confession  of  the  officials  of  fourteen  companies.  The  whole 
plot  was  to  create  prejudice  against  every  kind  of  moral  legis- 
lation. 

The  point  that  you  make  when  you  say  "an  organization  of 
active  minority  interests,  supported  by  powerful  lobbies,  is 
rapidly  making  a  farce  of  representative  government"  is  there- 
fore true,  but  in  a  different  sense  than  you  meant  it.  The  active 
minority  that  is  making  a  farce  of  representative  government 
today  is  the  motion  picture  interest,  which,  with  the  use  of  its 
screen  and  by  a  powerful  propaganda  in  the  press,  compelled 
by  their  advertising  patronage,  is  attempting  to  overcome  the 
American  laws  and  customs  with  reference  to  the  observance 
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of  Sunday,  just  as  the  brewers,  as  a  very  small  minority,  attempted 
to  terrorize  government  in  the  days  before  prohibition,  an  effort 
which  has  not  yet  ceased  and  which  is  back  of  much  of  the 
violation  of  the  prohibition  law. 

Surely  a  law  journal  ought  to  stand  first  and  always  for 
obedience  to  existing  laws  by  the  citizen,  and  enforcement  of 
the  laws  impartially  by  executive  oflScers,  that,  as  Grant  said  in 
substance,  all  laws  may  be  enforced,  bad  laws  repealed  and 
imperfect  laws  amended,  and  that  good  laws  may  make  it  harder 
to  do  wrong  and  easier  to  do  right. 

As  Lipton  has  made  a  world-wide  fame  as  a  good  sport  by 
taking  his  lickings  "with  a  smile,"  so  those  who  have  been  out- 
voted in  the  matter  of  prohibition,  if  they  are  good  sports  and 
good  citizens,  should  quit  both  their  whining  and  their  law 
breaking  and  accept  the  decision  of  democracy  worked  out  by 
the  regular  processes  of  law,  having  the  privilege  to  change  the 
law  by  the  same  methods  that  it  was  secured.  The  example  of 
ex-President  Taft  should  be  applauded,  that  although  opposed 
to  prohibition,  there  is  nothing  to  do  but  to  obey  it  while  it  is 
the  law. 

Washin^tonj  D.  C.  Wilbur  F.  Crafts. 


"Ownership  of  property  implies  two  things:  First,  attention 
to  it;  second,  a  discharge  of  all  obligations,  of  taxation  or 
otherwise,  to  the  state,  which  protects  it." — ^Per  Brewer,  J.,  in 
Underwood  v.  Dugan,  139  U.  S.  384. 


"There  is  no  power  so  dangerous  as  that  which  can  be  traced 
to  no  definite  or  authoritative  source,  or  which  is  exercised  with- 
out a  reference  to  some  fixed  principles." — Per  Baldwin,  J., 
dissenting,  in  Harrison  t;.  Nixon,  9  Pet.  530. 
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Nowadays  when  the  legal  profession  is  deluged  with  books, 
good,  bad  and  indifferent,  the  selection  of  the  right  ones  for  your 
library  and  the  possession  of  those  which  are  pre-eminently  the  best, 
no  matter  what  others  you  have,  is  a  matter  of  the  utmost  importance* 

Those  which  will  best  serve  your  daily  needs  are  those  which 
will  furnish  you  the  law  in  a  clear,  concise,  yet  comprehensive  text, 
supported  by  citation  of  ruling  cases  always  in  point,  with  the  matter 
so  arranged  and  indexed  as  to  be  instantly  available. 

These  features  combined  with  up-to<lateness,  economy  of  cost  and 
shelf-room,  and  permanent  value,  make  the  ideal  and  indispensable  set. 

A  description  of  the  one  set  embodying  all  these  essential  features 
is  to  be  found  in  the  blue  insert  pages  in  this  issue  of  Law  Notes. 

No  such  concurrence  of  opinion  from  sources  so  high  was  ever 
accorded  any  legal  work. 


Be  sure  to  read  these  opinions 
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Pyramids 
of  Evidence 


For 
a  lawyer 
to  practice  be- 
fore    the     Federal 
Courts  without  the  sup- 
port of  the  1918  Revised  Edition 
of  Rose's  Notes  on  U.  S.  Reports  is, 
to  say  the  least,  a  hazardous  undertaking. 
This  edition  has  brought  to  light  a  vast  amount 
of  Federal  Law  which  was  hitherto  lost.    It  contains 
biographies  of  cases  and  legal  principles.  In  chronological 
order  it  takes  up  each  case  decided  by  our  Supreme  Federal 
Judiciary,  and  traces  each  principle  in  it  through  all  State  and  Federal 
cases,  which  rest  in  authority  on  it,  or  which  have  limited  or  denied  the 
authority  of  it,  thus  scientifically  giving  its  full  judicial  history. 
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Qn  United  5tciieJ  Jupreme^urtl^orls 


It  quadruples  the  value  and  service  of  the  U.  S.  Supreme  Court  Reports  by 
revealing  undigested  dicta  of  that  court  as  basis  of  pyramids  of  authority 
on  thousands  of  legal  principles.    The  facts  of  the  cases  in  the  super- 
structure of  the  pyramid  (the  citing  cases)  often  disclose  to  the 
user  an  otherwise  inaccessible  case  in  point.    Your  subscrip- 
tion to  this  series  entitles  you  to  free  citations,  through 
the  publishers,  to  decisions  not  yet  covered  by 
the   published   volumes.      Supplements   will 
keep  the  edition  to  date  at  all  times. 

Thirteen  of  twenty  volumes  are 
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Two  Court  Room  Books  Every  Lawyer  Should  Own 


JONES  ON  EVIDENCE 

Pocket  Edition 


All  the  law  of  Evidence  in 
in  one  volume,  1 398  pages, 
thoroughly  indexed.  Cites 
cases,  American  and  English, 
treatise,  written  by  one  of 
authorities  on  the  subject. 

Flexible  leather  binding, 
delivered. 


Civil   Cases 

22  Chapters, 

all    leading 

A  complete 

the   greatest 


rice 


$7.50 


MONTGOMERY'S    MANUAL 
OF   FEDERAL  PROCEDURE 

Second  Edition,  1918 

A  guide  book  for  Federal  Practice.  Con- 
tains all  the  Statutes  and  Court  Rules 
bearing  on  the  subject  of  procedure,  with 
extensive  cross-references  and  citations,  with 
many  forms  and  suggestions  invaluable  in 
Federal  Practice.     A  dependable  book. 

Printed  on  thin  paper.  Flexible  maroon 
Keratol  binding.    Price  $7.50  delivered. 


BANCROFT-WHITNEY    COMPANY 

publishers 
200  McAllister  street  san  francisco,  cal. 


THE  ACTUAL  TRIAL  OF  CASES 


Beginning  with  the  May,  1918,  Number,  BENCH 
AND    BAR    Publishes  a  Series  of  Articles 
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These  articles  are  based  on  lectures  delivered  by  the 
authors  in  the  advanced  course  for  lawyers  on  the 
subject  mentioned  conducted  by  Mr.  Henry  Wollman 
for  the  College  of  the  City  of  New  York,  and  will  be 
published  only  by  Bench  and  Bar.  ::  ::  :: 

NO    LAWYER    WHO    IS    IN   ACTIVE    PRACTICE  CAN 
AFFORD  TO  BE  WITHOUT  THIS  SERIES 

Of  Course  the  Other  Interesting  and  Useful  Features 
of  the  Magazine  Will  Continue  as  Usual 

BENCH  AND  BAR 

The  Monthly  MagaMtue  for  Lawyers 
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THORNTON  ON 

ATTORNEYS   AT  LAW 

EVERY  lawyer  should  have  on  his  book  shelves 
a  treatise  on  the  law  as  it  relates  to  his  own 
profession  and  the  practice  thereof.  If  he  has  no  other 
separate  treatise  he  should  have  that  one.  The  re- 
ports in  recent  years  have  been  crowded  with  cases 
dealing  with  controversies  between  attorneys  and 
their  clients,  and  it  is  remarkable  that  more  than 
twenty  years  have  elapsed  since  a  work  devoted  to 
the  subject  has  appeared.  But  THORNTON  ON 
ATTORNEYS  AT  LAW  is  not  confined  to  the  law  of 
attorney  and  client.  Here  we  have  an  exhaustive 
treatment  of  the  position  of  the  attorney  in  all  his 
relations.  The  author  has  with  great  pains  collected 
and  cited  all  the  cases.  His  arrangement  is  logical  and 
clear,  and  he  has  written  with  terseness  and  precision. 
The  work  conforms  in  every  respect  to  the  standards 
of  good  book  making,  and  throughout  exhibits  sound 
legal  scholarship.  The  legal  profession  will  find  in  it 
a  work  worthy  of  the  importance  of  the  subject. 
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OWN  STATE  REPORTS,  DIGESTS  and 
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the  ANNOTATED   REPORTS   SYSTEM. 
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IMPORTANT  ANNOUNCEMENT 
A  new  set  of  reports  for  the  new  era 

AMERICAN 
LAW  REPORTS 

ANNOTATED 

The  publishers  and  editors  of  two  standard  sets,  Ann.  Cas. 
and  L.  R.  A.,  unite  to  produce  one  superior  series  of  Anno- 
tated Cases. 

A  collaboration  momentous  in  its  importance  at  the  be- 
ginning of  an  historical  period  in  our  law. 

Annotated  Reports — the  tools  which  have  been  most 
highly  prized  in  the  legal  workshop  by  two  generations  of 
lawyers—now  raised  to  a  new  power. 

New  in  service-rendering  features,  convenience,  typog- 
raphy, size,  indexing  and  digesting,  but  with  value  warranted 
by  reputations  old  and  dear  to  those  who  make  these  books. 

All  these  new  features  are  fully  described  and  illustrated 
in  a  free  prospectus. 

Like  every  other  progressive  lawyer  you  want  to  know 
about  the  great  new  work  and  if  you  have  not  received  the 
prospectus  send  for  a  copy  of  it  to 
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KING  George  the  Third,  who  was  very  much 
troubled  by  the  lawyers  of  his  time,  is  reported 
to  have  said  that  lawyers  do  not  know  any  more 
law  than  other  people;  they  only  know  better 
where  to  find  iL 

Lawyers  appreciate  this  royal  gibe,  for  to  find 
the  law  is  by  no  means  the  least  of  their  tasks. 

Amid  the  host  of  aids  pressed  upon  their  attention, 
the  supreme  value  of  leading  cases  annotated  has 
become  generally  acknowledged. 

Because  the  law  in  such  books  is  easy  to  find, 
but,  above  all,  because  it  is  applied  therein  to  in- 
numerable  conditions  and  problems— ^af3f>M  to 
them  by  late  leading  cases  and  analyses  of  every 
other  pertinent  decision  to  he  found  in  the  reports — 
Annotated  Reports  stand  in  a  class  by  themselves  as 
quick  and  certain  aids. 

There  is  now  available  a  new  series  of  annotated 
reports  which  preserves  all  the  excellencies  of  the 
older  series,  and  adds  to  them  features  and  values 
worthy  of  the  importance  of  an  epochal  imder- 
taking  and  of  the  reputation  of  those  who  stand 
behind  it. 
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A.LR.  is  a  continuing  series  of  books  of  some 

eighteen  hundred  pages  each,  packed  with  the  kw 

which  lives  and  throbs  tO'day. 
A.L.R*  reports  in  full  the  important  cases  on 

all  subjedrs  from  all  jurisdidiions,  with  syllabi 
which  bring  to  light  all  that  is  contained  in  the 
opinions^  and  with  briefs  of  counsel. 

A.LR.  contains  exhaustive  annotations,  ap- 
pended to  the  reported  cases,  prepared  by  distin- 
guished  editors, — experts  in  finding  and  analyzing 
authorities. 

A.L.R.  supplies  thus  a  combination  of  reported 
cases  and  the  results  of  editorial  research — the  type 
of  book  that  surpasses  in  pradrical  helpfrilness  all 
others. 

A.L.R.  focuses  light  on  subjedts  not  elsewhere 
specifically  discussed  in  the  entire  range  of  the 
literature  of  the  law. 

A.L.R.  presents,  on  the  subjedts  treated,  with  a 
leading  case  reported  in  frill,  every  scrap  of  authority. 
The  subscriber's  work  is  completed. 
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AX,R,  is  more  easy  to  read  than  any  other  law 
book.  Typography  was  made  one  of  the  leading 
features  of  this  new  work, 

A.LR,  is  indexed  and  digested  on  a  plan  which 
always  provides  but  one  place  to  look,  besides  the 
current  index, 

A,L.R,  is  kept  up  to  date  by  a  constant  cumula^ 
tive  supplementing  of  all  annotations,  so  that  there 
are  always  available  references  to  the  late  cases, 

A,L,R,  gives  to  subscribers  free  the  service  of 
a  Citation  Bureau  which  supplies  lists  of  all  re^ 
ported  decisions  that  have  ever  cited  any  named 
American  case, 

A,L,R,  is  edited  by  lawyers  who  have  made  the 
.  finding  and  stating  of  the  law  their  life  work, 

A,L,R,  is  published  by  Edward  Thompson  Com- 
pany, The  Lawyers  Cooperative  Publishing  Com- 
pany, and  Bancroft- Whitney  Company,  united  in 
this  undertaking  for  better  books  and  better  service, 
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A.L.R,  cases  and  annotations  keep  pace  with  the 
progress  of  the  law.  New  questions,  new  applica- 
tions of  old  theories,  and  new  statutes  are  here 
seized  upon  for  treatment  as  soon  as  the  courts 
begin  to  consider  them* 

Four  or  five  times  a  year  there  come  to  the 
A.LR.  subscriber  books  which  are  like  ticker  tape 
to  men  in  Wall  street  His  entire  library  is  sup- 
plemented by  the  hundreds  of  A.LR.  notes  which 
are  added  annually  to  his  storehouse  of  fresh  in- 
formation. 

Many  years  will  elapse  before  much  of  this  prog- 
ress is  recorded  in  treatises  and  commentaries; 
some  of  it  will  never  be  elsewhere  noticed. 

ALR.  is  law  book  insurance  against  lack  of  in- 
formation  in  an  era  when  the  old  law  is  being 
molded  rapidly  to  new  times  and  new  conditions. 

To  be  insured — prepared — order  these  books 
sent  to  you. 

A.L.R.  is  a  supplement  to  everything  you  have  in 
your  library  for  the  reason  that  it  is  down  to  date. 

Three  volumes  are  now  ready.  The  price  is  $7.50 
per  volume,  delivered.    Buckram  binding  only; 
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FEDERAL  STATUTES  ANNOTATED,  SECOND  EDITION 

The  Standard  Set 

All  the  federal  laws  brought  together  under  appropriate  titles,  alpha- 
betically arranged,  exhaustively  annotated,  and  thoroughly  indexed. 

The  annotations  are  not  only  exhaustive  in  the  citation  of  cases,  but 
abound  in  quotations  from  opinions  of  the  Courts — in  statements  of  the  purpose 
and  scope  of  the  statutes — in  reasons  for  or  against  certain  views — in  explana- 
tions and  other  invaluable  exclusive  features. 

The  annotations  are  brought  up  to  date  annually  by  a  supplement  which 
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A  Quarterly  Pamphlet  Supplement  is  also  published  in  connection  with 
the  work. 
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A  PAGE  FROM  RULING  CASE  LAW 

With  marginal  annotations  illwmtrating  its  extensile  a«e  in  cwarrent  opinions. 


6  R.  C.  L. 


CONSTITUTIONAL  LAW 


jj87,  88 


,    BntUr^  Motion  87 
qvtoUd  in 
StaU  T.  Paekard, 
85  N.  D.  818. 


Bntir0  teetUm  87 

ffHr§d  to  in 

MeOlue  t.  Co.  Cam». 

BBS  Mass.  80. 


Bntiro  Metian  87 

eiUd  in 

State  T.  Befom/an, 

40  JB.  /.  IBX 


Bntirt  Motion  87 

oitodin 

Ooman  t.  Bakf, 

179  8,  W.  989 


Bntire  9€ot(on  87 

oU9d  in 

0ait  T.  Ditt,  Ot.p 

41  Nov,  880. 


BiMro  Motion  87 

oUod  in 

MoOoM  T.  Davio, 

88  N.  D.  8B8 


87.  Rule  Stated. — Before  a  law  can  be  attacked  by  any  person  on 
the  ground  that  it  is  unconstitutional^  he  must  show  that  he  has  an 
interest  in  the  question  in  that  the  enforcement  of  the  law  would  be 
an  infringement  on  his  rights.  ^^  One  who  is  not  prejudiced  by  the 
enforcement  of  an  act  of  the  l^slature  cannot  question  its  constitu- 
tionality^^^ or  obtain  a  decision  as  to  its  invalidity  on  the  ground 
that  it  impairs  the  rights  of  others.^"^  It  has  been  said  that  courts 
cannot  pass  on  the  question  of  the  constitutionality  of  a  statute  ab- 
stractly, but  only  as  it  applies  and  is  sought  to  be  enforced  in  the 
government  of  a  particular  case  before  the  court,  for  the  power  to 
revoke  or  repeal  a  statute  is  not  judicial  in  its  character.^®  An  ex- 
ception to  this  rule  has  been  recognized  in  some  jurisdictions  in  the 
case  where  the  jurisdiction  of  the  court  itself  depends  on  the  validity 
of  a  statute,  and  the  attention  of  the  court  is  brought  to  that  fact 
by  persons  interested  in  the  effect  to  be  given  to  the  statute,  although 
not  actually  interested  in  the  case  before  the  court.  *^ 

88.  Interest  as  to  Discriminatory  Laws. — Where  the  class  which 
includes  the  party  complaining  is  in  no  wise  prejudiced  the  general 
rule  is  that  it  is  immaterial  whether  a  law  discriminates  against  other 


IS.  Brown  v.  Smart,  145  XT.  S.  464, 
12  S.  Ct.  958,  36  U.  S.  (L.  ed.)  773; 
Red  Biver  Valley  Nat.  Bank  v.  Craig, 
181  U.  8.  548,  21  S.  Ct.  703,  45  U.  8. 
(L.  ed.)  094;  Hoker  v.  Burr,  194  U.  S. 
416,  24  8.  Ct.  706,  48  U.  S.  (L.  ed.) 
1046;  Citieens'  Nat  Bank  v.  Common- 
wealth of  Kentucky,  217  U.  8.  443, 
30  S.  Ct  632,  54  U.  8.  (L.  ed.)  832; 
Brown-Forman  Co.  v.  Commonwealth 
of  Kentud^,  217  U.  8.  563,  30  8.  Ct 
578,  54  U.  S.  (L.  ed.)  883;  Franklin 
County  V.  State,  24  Fla.  55,  3  So.  471, 
12  A.  8.  B.  183;  People  v.  MoBride, 
234  BL  146,  84  N.  £.  865, 123  A.  8.  B. 
82,  14  Ann.  Cas.  994;  Fesler  v.  Bray- 
ton,  145  Ind.  71,  44  N.  E.  37,  32 
L.BJL.  578;  Isenhonr  v.  State,  157  Ind. 
517,  62  N.  E.  40,  87  A.  S.  B.  228; 
Sullivan  v.  Berry,  83  Ky.  198,  4  A.  8. 
B.  147;  In  re  Wellington,  16  Pick. 
(Mass.)  87,  26  Am.  Dec.  631;  Wiles 
V.  Williams,  232  Mo.  56,  133  8.  W.  1, 
34  L'B.A.  (N.8.)  1060;  State  v.  Blake, 
241  Mo.  100,  144  8.  W.  1094,  Ann. 
Cas.  1913C  1283;  Cram  v.  Chicago,  B. 
&  Q.  B.  Co.,  84  Neb.  607,  122  N.  W. 
31,  21  L.B.A.(N.S.)  1022;  People  v. 
Turner,  117  N.  Y.  227,  22  N.  R.1022, 
15  A.  8.  B.  498  and  note;  Pngh  v. 
Pugh,  25  8.  D.  7,  124  N.  W.  959,  32 
L.B.A.(N.8.)  954;  State  v.  Candland, 


36  Utah  406,  104  Pac.  285,  140  A.  8. 
B.  834. 

14.  Walsh  V.  Columbus,  H.  Y.  &  A. 
B.  Co.,  176  U.  8.  469,  20  8.  Ct  393, 
44  U.  8.  (L.  ed.)  548;  Vought  v.  Co- 
lumbus, H.  v.  A  A.  B.  Co.,  176  U.  8. 
481,  20  8.  Ct  398,  44  U.  8.  (L.  ed.) 
654;  District  of  Columbia  v.  Brodce, 
214  U.  8.  138,  29  8.  Ct  560,  53  U.  8. 
(L.  ed.)  941;  New  Yoric  Life  Ins.  Go. 
y.  Hardison,  199  Mass.  190,  85  N.  E. 
410,  127  A.  8.  B.  478;  Cram  v.  Chi- 
cago,  B.  &  Q.  B.  Ca,  84  N^.  607, 122 
N.  W.  31,  26  L.B.A.(N.8.)  1022,  86 
Neb.  586,  123  N.  W.  1045,  19  Ann. 
Cas.  170  and  note;  Newport  v,  Horton, 
22  B.  I.  196,  47  Att.  312,  60  LJEt.A. 
330. 

15.  Smiley  v.  Kansas,  196  XJ.  8.  447, 
25  S.  Ct  289,  49  U.  8.  (L  ed.)  546; 
Knight,  etc.,  Co.  «.  Miller,  172  Ind. 
27,  87  N.  E.  823,  18  Ann.  Cas.  1146; 
E^ansas  City  v.  Union  Pac.  By.  Co.,  69 
Kan.  427,  63  Pac.  468,  52  LB. A.  321; 
Sullivan  v.  Berry,  83  Ky.  198,  4  A.  8. 
B.  147 ;  State  v.  HaskeU,  84  Vt  429,  79 
Atl.  852,  34  L.B.A.(N.8.)  286;  Mc- 
Kinney  v.  State,  3  Wyo.  719,  30  Pac 
293, 16  LB.A.  710. 

16.  Note:  12  A.  8.  B.  827. 

17.  New  York  Life  Ins.  Co.  v.  Har- 
dison, 199  Mass.  190,  86  N.  E.  410, 127 


FanifrtMk  18 

^[uotod  in 

Vrotnan  t.  Fioh, 

181  App.  JHe. 

(jr.  y.)  809. 


Paragrapho  14  d  15, 

rtod  in 
A  O.  S.  Co. 
T.  8toU, 
110  MiM.  805. 


Pa/raffraoh  18 

^uotom  in 

8toU  T.  Tmiflor, 

88  ».  O.  lOB. 


FuMrf  ooetion  87 

eUodin 

Stoto  ▼.  Onff; 

178  S.  W.  081 

loxao. 


Pmragronko  14,  IB 

qvtotod  in 

OUon  V.  Rou, 

167  N.  W.  888 

N.  D. 


Patragrmph  14 

oUod  in 
Btufih  T.  Pook, 
51  MowL  488. 


Founclecl  on  the  great  ruling  cases,  covering^allfsubjects  with  a  clear,  concise  and  up-bxlate  text  very 
largely  in  the  exact  language  of  the  Judges  who  decided  these  cases,  Ruling  Gise  Law  has  becmne  the 
leading  reference  publication  of  the  day.     You  need  it 
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ARE  YOU  IN  DEFAULT? 

"Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  §237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  Sept.  6,  1916, 
ch.  448.  39  Stat.  L.  726," 

was  the  summary  otder  made  in  exactly  thirty  casefe  in  the  one  year 
covered  by  Vols.  248  U.  S.,  249  U.  S.,  and  250  U.  S..--all  of  them 
cases  of  writs  of  error  to  state  courts,  and  all  of  them  dismissals  without 
an  opinion,  and  in  niost  of  them  probably  without  a  hearing. 

Occasionally  the  dismissal  was  accompanied  by  an  award  of  dam- 
ages for  the  delay.  Ignorance  of  the  existence  of  the  Act  of  Sept.  6, 
1916,  was  no  doubt  the  cause  of  the  counsel's  mistake  in  many  if  not 
most  of  those  cases.  ^ 

No  user  of  our  service  would  have  made  this  mistake,  for  the  Act  of 
Sept.  6,  1916,  above  mentioned,  which  materially  changed  the  appellate 
jurisdiction  of  the  Supreme  G)urt,  was  printed  in  the  Pamphlet  Supple- 
ment for  October,  1 9 1 6,  of  Federal  Statutes  Annotated,  and  reprinted 
and  annotated  in  the  1918  Supplement  of  Federal  Statutes  Annotated. 

Every  progressive  lawyer  appreciates  the  importance  in  these  days 
of  having  up-to-date  information  on  the  federal  laws,  and  that  can 
best  be  secured  in  FEDERAL  STATUTES  ANNOTATED, 
SECOND  EDITION. 

IVrUe  far  partiadars  and  Urm$  to 

EDWARD  THOMPSON  COMPANY 

Publishen 
NORTHPORT NEW  YORK 


Digitized  by 


Google   ^ 


ii  LAW  NOTES  (Nov.-dbc.,  i919. 


s 


RECEIVERS  REPLEVIN 

REMOVAL  OF  CAUSES 
SALES  SHIPPING 

are  fully  covered  by  new  up-to-date  text  in 
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The  Law  Relating  to  the  General  Principles  Underlying 

All  Kinds  of  Contracts 

In  this  new  edition  special  attention  has  been  given  to  topics  which  have  been  presented  for  adjudi* 
cation  most  frequently  in  recent  years,  such  as  mistake,  misrepresentation  and  fraud,  together  with  the 
remedies  of  cancellation  and  rescission;  the  effect  of  option  contracts  and  of  ordtrs  on  approval;  the  validity 
of  contracts  as  afFected  by  railway  rate  legislation,  the  Interstate  G>mmerce  Act,  and  legislation  restricting 
or  prohibiting  the  sale  of  intoxicating  liquors;  government  contracts,  and  the  effect  of  war  upon  the 
validity  and  performance  of  contracts. 

The  fundamental  questions  underlying  the  validity  and  performance  of  contracts  which  are  presented 
again  in  varying  forms,  have  b^^en  treated  most  thoroughly.  Especial  attaition  has  been  given  to  the  nature 
of  consideration,  including  the  cases  in  which  the  necessity  of  consideration  is  apparently  questioned;  im" 
plied  contracts  and  quasi^ontracts,  contracts  of  public  corporations  and  private  corporations,  and  questions 
involving  discharge  by  new  contract,  merger,  performance  and  breach.  The  remedies  for  violation  of  con- 
tract, including  questions  as  to  the  measure  of  damages,  specific  performance  &hd  injunction,  are  considered 
in  connection  with  the  general  subject. 

ANNOTATED  FORMS 

Volimie  VII  will  contain  forms  of  contracts  of  all  kinds,  with  the  purpose  ki  view  of  furnishing  outlines 
to  the  Bar  of  the  various  forms  of  contracts  for  use  in  drafting  contracts.  These  forms  are  annotated,  so 
that  questions  of  the  validity  and  effect  of  the  different  covenants  contained  therein  can  readily  be  solved. 

It  is  up  to  date  at  a  time  when  an  up-to-date  work  on  the  Law  of  C>ntracts  is  needed. 

It  will  always  be  kept  up  to  date  by  supplements  issued  periodically. 
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RULING  CASE  LAW 


Meets  the  need  which  every  modern  lawyer  feels  for  a  general  work  wherein 
he  can  find  quickly  a  clear  and  concise  statement  of  settled  rules  and  doctrines 
pertaining  to  all  subjects  of  legal  cognizance. 

In  a  reasonable  compass,  at  a  moderate  price,  Ruling  Case  Law  gives  a 
reasoned  and  authoritative  statement  of  the  law,  largely  in  the  very  language  of 
the  great  jurists  whose  decisions  are  the  foundation  of  the  work. 

Its  text  combines  simplicity  with  thoroughness  and  accuracy  with  brevity. 

It  states  the  rules  and  doctrines  of  the  law,  the  reasons  which  underlie 
them,  the  history  of  their  development,  and  their  application  to  conditions  of 
modern  life. 


"Ruling  Case  Law  has  become  and  is  now  rec- 
ognized by  lawyers  and  courts  generally  as  the 
leading  reference  publication  of  to-day." 

R.  S.  Shields,  Judge  Ct.  of  App.,  Ohio. 

"We  find  Ruling  Case  Law  invaluable  as  a  cor- 
rect and  complete  statement  of  the  law  on  each 
subject  treated — ^indeed,  it  is  indispensable." 

Walter  Clark,  Ch.  Just  Supm.  Ct,  N.  Car. 

"I  believe  Ruling  Case  Law  is  the  most  useful 
set  of  books  now  in  print." 

E.  A.  McCtdlock  Ch.  Jmi.  Supm.  Ct,  Ark. 


"The  best  modem  law  book  published  and  the 
most  useful  book  in  my  library." 

Felix  W.  Moore,  Judge  Ct  of  Civ.  App.,  Tenn. 

"I  would  not  think  of  preparing  an  opinion  in 
a  case  without  consulting  Ruling  Case  Law." 

Henry  Stockbridge,  Judge  Ct  of  App.,  Md. 

"I  do  not  know  of  any  publication  that  a  law- 
yer could  find  more  useful  in  the  practice  of  his 
profession." 

John  D.  Carroll  Ch.  Just  Ct  of  App.,  Ky. 


Thousands  of  references  to  Ruling  Case  Law  and  quotations  from  its  text 
appear  in  the  opinions  of  the  Courts  in  current  cases.  Hundreds  of  letters  like 
the  above  are  in  our  files. 

Ruling  Case  Law  should  be  in  every  lawyer's  library  and  is  within  the 
means  of  all. 


EDWARD  THOMPSON   COMPANY 


Northport 


New  York 


Digitized  by 


Google 
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CHARTER  PARTIES 

and 

OCEAN  BILLS  OF  LADING 

with 
ANNOTATED   FORMS 

By  WHARTON   POOR 

of  the  New  York  Bar 

The  author  discusses  clause  by  clause  the  well  known  doc- 
uments in  every  day  use  by  shippmg  men, — 

Time  Charters      Rate  Charters       Ocean  Bills  of  Lading 

Including  that  most  important  statute 

The  Harter  Act 

The  only  modem  American  work  dealing  with  the  com- 
mercial shipping  documents  commonly  used  in  ocean  trade. 

One  Vol.»  283  pages,  Law  Buckram,  S5.50 

MATTHEW  BENDER  &  COMPANY 

INCORPORATED 
109  STATE  ST.  26  JOHN  ST. 

Albany,  N.  Y.  New  York  City 


WHAT  HAVE  YOU  TO  SUPPLY  AMMUNI- 
TION WHEN  YOU  ARGUE  ON  THE  FACTS? 

Thousands  of  Books  May  be  at  Yoxm  Disposal  to 
Solve  Your  Legal  Problems,  but  Many  Eionent 
Judges  have  Declared  that  Questions  oy  Fact  are 
More  Difficult  to  Decide  than  Questions  of  Law 

The  One  Great  Work  on  this  Subject 
is  Moore  on  Facts 

It  gives  judicial  estimates  of  the  value  of  all  sorts  of  evidence 
and  the  credibility  of  aU  sorts  of  witnesses  under  a  vast  variety 
of  circumstances.  It  not  only  cit^  la^ooo  cases  from  the  law 
reports,  but  draws  upon  the  wisdom  of  hundreds  of  non-legal  authors. 
It  is  written  for  the  purpose  of  enabling  lawyers  to  support  their 
arguments  on  questions  of  fact  by  reference  primarily  to  the  deci- 
sions of  the  courts,  and  then  to  works  of  learned  men  both  inside 
and  outside  of  the  legal  profession.  The  poets,  romancers,  philos- 
ophers, psychologists,  statesmen,  orators,  journalists,  historians,  all 
have  furnished  their  contribution,  making  a  wealth  of  material 
found  in  no  other  law  book. 

This  ammunition  you  need  for  many  legal  battles — besides,  it  is 
most  entertaining  and  profitable  reading. 

Moore  on  Facts 

is  in  two  large  volumes,  and  is  bound  in  buckram  or  full  sheep,  as 
preferred. 

PRICE,  $12,00  DELIVERED 

EDWARD   THOMPSON    COMPANY 

Publishers      -      -      -      Northport,  L.  I.,  N.  Y. 


THE  ACTUAL  TRIAL  OF  CASES 

Is  the  general  title  of  a  series  of  articles,  covering 
every  aspect  of  the  trial  of  a  law  suit,  prepared 
by  Jurists  and  Lawyers  of  national  reputation, 

INCLUDING 

CHARLES  E.    HUGHES,  'Formerly  Ju9iie4,  U,  8.  Suprtwu  Court 

CHARLES  M.    HOUGH,  U,8,CireuiiJud9€,C,C.  A.,  9nd  Circuit. 
ALMET  F.   JENKS,  Prtidi%Qju^u,N,Y.  Supreme  CourUApv.Dit. 
CLARENCE  J.    SHEARN,  JutHm,  N,7.  8upr«m$  Court,  App.  Bit. 

JAMES  A.   O'GORMAN,   f^^^il,  ji^c*!l?,%[  Suprtm*  Cowi. 
FRANCIS  M.  SCOTT,  PormtriyJu%Hc;N.r.8upr^4CouH,App.Di%. 

LUKE  D.  STAPLETON,  i^ar«^{i;;/«;f'".  JV.y.S«pr«.t  c#«rt, 
HENRY  WOLLMAN  MARTIN  W.  LITTLETON 

JOSEPH  M.  PROSKAUER         HERBERT  C.  SMYTH 
FREDERIC  ALLAIN 

This    series    is   published   in 

BENCH  AND  BAR 

Tk0  Monthly  MagaMine  for  Lawyers 

27  CEDAR  STREET        -         -        -         NEW  YORK  CITY 

SUBSCRIPTTON.  $3.60  PER  ANNUM  IN  ADVANCE 


Cbe  Bonded  Jlttorney 

AMERICA'S  LEADING  LAW  UST 
The  Best  Medium   of   Introduction  Among  Lawyers 


czx: 


DOC 


DO 


The  Lawyers  whose  names  are  listed  are 
the  prominent  practitioners  In  every  com- 
munity; they  are  rendering  the  highest  char- 
acter of  service  to  their  clients. 

USE  cbe  Bonaed  JIfiorney  to 

ENGAGE  LAWYERS 
AWAY  FROM  HOME 

Every  practicing  lawyer  should  have  ready 
access  to  Cbe  Bonded  Httoracy  for  his  out-of-town 
items.  If  you  have  frequent  occasion  to  em- 
ploy lawyers  away  from  home,  you  can  not 
afford  to  be  without  it;  the  list  is  invaluable 
to  the  busy  lawyer.  It  is  carefully  revised 
and  published  quarterly.  Upon  request,  we 
will  send  a  current  copy  free.  Subscription 
is  $5.00  per  annum. 

We  maintain,  too,  a  special  department  of 
supervision  of  service,  through  which  we 
render  valuable  assistance  to  the  users  of 
our  list. 

Cbe  Hssociation  or  Bonded  Jlnoineyi 

Founded  1899 

HOME  OFnCE 
1417-1427  First  National  Bank  Bmlding 

MILWAUKEE 

EASTERN  OFFICE:  MID- WEST  OFHCE:  WESTERN  OFFICE: 

35  Nas»>  Street,  29  So.  bTSmlle  Street,  501-502  CwurdRldr., 

NEW  YORK 


CHICAGO 


SAN  FRANCISCO 
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THE  1919  SUPPLEMENT 

Federsd  Statutes,  Annotated 

Contains  all  the  Acts  of  Congress  of  a  general  and  permanent  nature  from 
July  18,  1918,  to  January  1,  1920. 

This  late  legislation  is  classified  under  appropriate  titles,  and  thoroughly  indexed. 

The  expanding  activities  of  the  national  legislature  grow  year  by  year  pf  more 
importance  to  every  lawyer.  The  period  covered  by  this  supplement  has  been  par- 
ticularly productive  in  this  respect,  and  this  book  is  a  real  nec&ssity  in  fiie  well 
equipped  law  office. 

Historical  notes  to  the  statutes  show  in  detail  all  amendments  and  repeals  and 
point  out  where  related  matter  is  to  be  found  in  the  set.  There  are  chronological 
tables  of  statutes  enacted  and  tables  of  amended  and  repealed  acts.  The  indexing 
is  particularly  full. 

Supplemental  Notes  Bringing  Down  to  Date  all  the  Statutory 
Annotations  in  the  set  of  Federal  Statutes,  Annotated. 

THE  1919  SUPPLEMENT  TO  FEDERAL  STATUTES,  ANNOTATED, 
in  addition  to  bringing  the  Acts  of  Congress  down  to  January,  1920,  brings  the 
notes  in  the  original  work  down  to  date.  These  supplemental  annotations  ooUect 
all  the  decisions  which  have  construed  any  federal  statutory  provision.  They  are 
placed  under  captions  giving  the  title,  volume,  page,  and  section  of  the  previous 
volumes,  and  the  investigator  has  merely  to  turn  to  the  corresponding  places  in  the 
Supplement  to  find  the  late  decisions. 

These  supplemental  notes  are  not  mere  citations  of  cases.  They  set  forth  the  exact 
point  decided  and  are  often  accompanied  by  copious  quotations  from  the  opinions. 


One  large  royal  octavo  volume.    Bound 
in  buckram  only.     Price  $7.S0,  delivered 


EDWARD  THOMPSON  COMPANY,  Publishers 


NORTHPORT 


::      NEW  YORK 
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authorities  cited 
opposing'^counsel 

There  u  one  certain  way  bu  which  your  clerk 
or  Mtenographer  can  quickly  tell  you — 

(i)  Whether  cases  have  been  overruled,  distinguished,  or 
modified  by  the  state  court,  or  afl&rmed  or  reversed  by 
the  United  States  Supreme  Court. 

(a)  Whether  constitutions  or  statutes  have  been  dted  or 
construed  by  the  courts  or  amended,  repealed,  etc^  by 
the  l^islature. 

Cs)  The  complete  citation  history  of  every  case,  showing 
how  often  and  in  what  cases  it  has  been  dted. 

Whether  your  liWary  conuaU  of  one  book  or  m 
thousand  books,  we  have  a  messagre  for  you  dtre<:t 
from  the  chambers  of  leading  Judges  and  the 
offices  of  leading  lawyers  throughout  the  country. 

Pin  This  Ad.  to  Tour  Letterhead,  and  We 
Will  Send  You  This  ImpoHant  Message,  and 
Other  Valuable  Information,  Without  Cost. 

The  Frank  Shepard  Company 

E»t-  1873  Inc.  1900 

140-148  Lafayette  Street 
New  York  City 

Be  Efficient!    Shepardize!    Be  Accurate! 


JUST    PUBLISHED 

Thoroughly  Revised  Up  to  Date 

New  Third  Edition  of 

Loveland's 

Annotated  Forms  of  Federal 

Practice  and  Procedtlre 


This  new  Edition  has  been  prepared  after 
months  of  careful  study  and  research  by 

GEORGE  W.  RIGHTMIRE 

of  the  Columbus,  Ohio,  Bar 

Three  large  volumes,  bound  in  half-leather, 
cloth  sides,  price  S26.00  delivered. 


FOR  SALE  BY 

EDWARD  THOMPSON  COMPANY 

NORTHPORT      -----      NEW  YORK 


Yon  mnst  keep  in  topch  with  Congress 


in  order  to  advise  your  cUenU  properly. 

Tlic  Transportati<m  Act  of  Frfjruary  28,  1920. 
relinquishes  governmental  control  d  niUroadi  and 
provides  for  their  return  to  the  o\*-ners.  This  Act  of 
more  than  a  hundred  paragraphs  amends  prenous 
legislation  in  many  important  particulars.  You  ^rmf^ 
be  thoroughly  faxniliar  with  it  to  enable  you  to  an- 
swer questions  arising  between  carrier  ami  shipp^-. 

G>ngress  hay  recently  aiacted  much  important 
legislation  and  wiU  continue  to  do  sa 

The  PAMPHLET  SUPPLEMENTT  SERVICE 
to  our  Federal  Statutes  Annotated  is  especially 
designed  to  enable  you  to  inform  yourself  at  a 
glance  as  to  all  legislation  of  Congress  of  a  po"- 
manent  and  general  nature.  This  pai^)hlet«  issued 
quarterly,  is  alphabetically  arranged  under  obvious 
titles  of  the  law  and  thoroughly  indexed.  The 
price  of  this  complete  service  is  only  $3  a  year. 


You  owe  it  to  your  clients  to 
avail  yourself  of  this  service. 


EDWARD  THOMPSON 

NORTHPORT 


COMPANY.  Pmbtish*rs 

NEW  YOBI 


1920  .  NEW  THIRD  EDITION  -  1920 

W  AT  k  I N  S 


on 

SHIPPERS  and  CARRIERS  of 
INTERSTATE  and  INTRASTATE  FREIGHT 

By 

EDGAR  WATKINS 

S»m*tim»  Atfrmty'Ex*mim*r,  Imt^ntmtt  C«MM«rc»  C»mminHm 

A   TREATISE  ON: 

Interstate  Commerce  Law,  Practice  and  Procedure. 

Interstate  and  Intrastate  Commerce. 

Duties  and  Obligations  of  Carriers  under  the  Common  Lav 

and  under  the  Federal  Statutes. 
Principles  of  Rate  Making. 
The  Transportation  Act  of  1920. 
The  Bill  of  Lading  Act. 
The  Adamson  Eight  Hour  Law,  as  affected  by  the  Traoa- 

portation  Act  of  1920. 
The  Federal  Trade  Comndssion  Act, 
The  Shipping  Bill. 
The  Cox&erence  Rulings. 
All  the  Federal  Statutes  governing  the  subject  of  Interstate 

Transportation. 


Two  Volumes 


$18M  Delivered 


For  Salm  by  • 

EDWARD  THOMPSON  COMPANY 

NEW  YORK 


NORTHPORT 
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Exclusive  features  that  make 

FEDERAL  STATUTES  ANNOTATED,  SECOND  EDITION 

pre-eminently  the  set  for  service 


THE  ARRANGEMENT  OF  THE  STATUTES 

In  this  set  the  statutes  are  arranged  under  heads  which  lawyers  are  now  accustomed  . 
to  consult  in  finding  their  law. 

The  simplicity  of  the  alphabetical  arrangement  of  well-known  titles  which  are  carried 
on  the  labels  on  the  backs  of  the  books  enables  the  user  to  select  at  once  the  volume  he 
desires  to  consult,  instead  of  always  being  obliged  to  take  down  the  index  volume  first. 

By  this  method,  also,  the  investigator  is  given  a  broad  view  of  an  entire  subject,  and 
his  eye  catches  acts  and  references  to  acts  bearing  upon  that  subject  which  he  might 
otherwise  have  overlooked. 

In  convenience,  quick  reference,  and  intelligent  comprehension  of  a  subject,  the  alpha- 
betical arrangement  as  found  in  Federal  Statutes  Annotated  is  vastly  superior  to  any 
other.  Hundreds  of  cross-reference  titles  appear  throughout  the  work,  and  in  the  Gen- 
eral Index  volume  are  tables  of  laws  by  section  numbers  and  by  popular  names. 

THE   ANNOTATIONS 

The  annotations  are  the  work  of  experts  of  years  of  experience  in  the  compilation 
of  the  first  edition. 

They  ate  not  written  in  the  digest  paragraph  style,  but  abound  in  quotations  from  the 
opinions  of  the  Courts — in  statements  of  the  purpose  and  scope  of  the  statute — in  the  reasons 
for  or  against  certain  views — in  explanations  and  other  invaluable  features. 

In  addition  to  the  official  citation  of  the  cases  referred  to  in  the  annotations,  there 
are  given  parallel  citations  to  the  Supreme  G)urt  Reporter,  U.  S.  Reports,  Law.  Ed., 
C.  C.  A.,  Reporter  System,  Ann.  Gts.,  L.  R.  A.  and  American  State  Reports. 

The  complete  set  consists  of  fourteen  volumes,  averaging  1200  pages  each,  about 
two  inches  thick,  printed  on  medium  thin  paper  from  clear  type,  dJid  bound  in  the 
best  law  buckram. 

Price  $7.50  a  volimie.     Gtsh  discount  or  easy  terms  as  preferred. 

The  Pamphlet  Supplement  Service  in  connection  with  this  set  supplies  new  laws  promptly. 


Write  for  valuable  sample  pages  and  further  particulars. 

EDWARD  THOMPSON  COMPANY,  Publisher, 

NORTHPORT    NEW  YORK 
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THE  1920  SUPPLEMENT 

Federal  Statutes,  Annotated 

Will  be  published  this  month 

This  supplement  contains  all  the  Acts  of  Congress  of  a  general  and  permanent 
nature  from  January  1,  1920,  to  January  1,  1921. 

This  late  legislation  is  classified  under  appropriate  titles,  and  thoroughly  indexed. 

The  expanding  activities  of  the  national  legislature  grow  year  by  year  of  more 
importance  to  every  lawyer.  The  period  covered  by  this  supplement  has  been  par- 
ticularly productive  in  this  respect,  and  this  book  is  a  real  necessity  in  the  well 
equipped  law  office. 

Historical  notes  to  the  statutes  show  in  detail  all  amendments  and  repeals  and 
point  out  where  related  matter  is  to  be  found  in  the  set.  There  are  chronological 
tables  of  statutes  enacted  and  tables  of  amended  and  repealed  acts.  The  indexing 
is  particularly  full. 

Supplemental  Notes  Bringing  Down  to  Date  all  the  Statutory 
Annotations  in  the  set  of  Federal  Statutes,  Annotated. 

THE  1920  SUPPLEMENT  TO  FEDERAL  STATUTES,  ANNOTATED, 
in  addition  to  bringing  the  Acts  of  Congress  down  to  January,  1921,  brings  the 
notes  in  the  original  work  down  to  date.  These  supplemental  annotations  collect 
all  the  decisions  which  have  construed  any  federal  statutory  provision.  They  are 
placed  under  captions  giving  the  title,  volume,  page,  and  section  of  the  previous 
volumes,  and  the  investigator  has  merely  to  turn  to  the  corresponding  places  in  the 
Supplement  to  find  the  late  decisions. 

These  supplemental  notes  are  not  mere  citations  of  cases.  They  set  forth  the  exact 
point  decided  and  are  often  accompanied  by  copious  quotations  from  the  opinions. 


This  supplement  consists  of  one  volume. 
Bound   in    buckram.    Price   $7.S0,   delivered 

EDWARD  THOMPSON  COMPANY,  Publishers 


Northport 


New  York 
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Suppose  Your  Client  Should  Ask— 

> 

Can  my  neighbor  get  out  an  injunction  to  prevent  my  playing  ball  on  Sunday? 

Is  it  lawful  to  arrest  a  man  late  at  night? 

Can  a  man  who  (inds  a  pocketbook  or  other  article  on  a  railroad  train 
keep  it? 

If  a  child  is  injured  while  at  school,  is  the  school  district  liable? 

Can  a  tenant  cut  a  doorway  between  two  rooms  in  the  house? 

Is  a  police  officer  subject  to  speed  regulations  while  chasing  a  criminal? 

Where  a  check  or  note  has  been  drawn  by  mistake  for  too  large  an  amount, 
can  the  holder  change  the  amount? 

Can  the  victim  of  a  practical  joke  recover  damages  from  the  perpetrator? 

If  you  injure  another  person,  are  you  to  blame  for  his  further  injury  by 
accident? 

Can  you  disobey  a  subpoena  duces  tecum  because  the  trip  to  court  is 
expensive? 

What  is  a  man's  earning  capacity  when  he  is  in  business  for  himself? 

Can  one  who  sells  land  forbid  that  it  shall  ever  be  occupied  by  a  negro? 

Has  your  doctor  a  ri^t  to  tell  another  person  what  is  the  matter  with  you? 

Must  a  railroad  company  close  the  windows  and  doors  of  the  cars  when 
the  train  goes  through  a  tunnel? 

How  much  can  your  attorney  charge  you  when  you  have  not  agreed  on 
his  fee? 

Must  a  husband  give  his  consent  to  enable  his  wife  to  eam  money? 

How  many  of  these  questions  could  you  answer  offhand? 

Volume  9  of  American  Law  Reports  answers  them  all,  and  a  score. more  of  similar 
questions  likely  to  be  asked  any  day. 

And  Volume  9  is  not  at  all  peculiar.    It  is  typical  of  the  whole  set. 


Write  us  today  for  particulars 


EDWARD    THOMPSON    COMPANY 

NORTHPORT      a      ::      k      ::      a      s      s      k      k      NEW  YORK 
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Mortality  Tables 

of 

Case  and  Statutory  Law 

Do  You  Know 

\Miat  they  are? 

How  little  they  cost? 

That  they  are  judicially  recognized? 

That  they  cover  every  jurisdiction,  state 

and  federal? 

There  is  only  one  short  cut  to  absolute 
efficiency  and  accuracy  in  running  down 
the  law.     It  is  expressed  in  one  word — 


Shepardize! 


Attach  this  ad.   to  your  letterhead,   mail  it,   and 
we  will  send  you  full  details  without  obligation, 

THE    FRANK   SHEPARD    COMPANY 

Eat.  1873  -  Inc.  1900 

Bradstreet's  Buildinj£ 

140-148  LAFAYETTE  STREET 

NEW  YORK 


"  THE  LAW  OF 

Marriage,  Divorce,  Separation 
and  Domestic  Relations 

By  James  Schouler 


SIXTH  EDITION    1920 

By  Arthur  W,  Blakemore 


Vol.  1 .  Domestic  Relations. 

Vol.  2.  Marriage,  Divorce  and  Separation. 

Vol.  3.  Statute  Law  of  the  different  States. 


Buckram  binding.  Price  $30.0Q  Delivered. 

Send  order  to 

EDWARD  THOMPSON  COMPANY 

NORTHPORT NEW  YORK 


REVISED    EDITION 

ROSE'S    NOTES 

ON 

U.  S.  SUPREME  COURT  REPORTS 

NOW   COMPLETE 

Gives  a  complete  judicial  history  of  every  case  in  the  U.  S.  Reports. 

Citations  are  from  all  jurisdictions. 

Contains  nearly  450,000  citing  cases  or  twice  as  many  as  were  contained  in  the  first  edition. 

This  edition  has  brought  to  light  a  vast  amount  of  Federal  Law  which  was  hitherto  lost. 

In  chronological  order  it  takes  up  each  case  decided  by  the  Supreme  Court  and  traces 
each  principle  in  it  through  all  State  and  Federal  cases  which  rest  in  authority 
on  it,  or  which  have  limited  or  denied  the  authority  of  it,  thus  scientifically  giving 
its  judicial  history. 

Every  lawyer  practicing  in  the  Federal  Courts  should  own  this  set. 
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